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CRIMINAL PROCEDURE 


ACT V OF 1898. 


VOLUME II, 


PAET VI: Pboceedings in Prosecutions — (contd.) 


CHAPTER XIX 


Op the Charge : Form of Charges. 


Cliarge to state 
offence. 


221 ( 1 ) P^veiy charge under this Code Sec. 221 

shall state tlie offence with which the accused 


IS charged. 

Specific name of . (“) the law wliich creatcs the offence 

offence sufficient gives it auv spccilic name, tlie offence may be 
escrip ion. dcscrihed in the oliarge by that name only. 

(: 3 ) If tlie law which creates the offence does not yive it 

How staled where spocilic name, so much of the delinition of 

?ic^n‘'m''“* ^ •'Abated as to liive the accu- 

^ ^^ed notice of the matter with wliich he is charged. 

•(Code of 1882 — S. 221 -San.c a.s (hot of IS'A'^ Code*.) 

4 

(Code of 1872— S. 439.) 

P.UIT X 

Chnnjr, J inl iifient and 

CHAl'TKR XXXtri 

OF’ TUK CHARGE. 

Form of Ciianja . 


Cliai^;c to state offoiicc. 

Specific name of ofTonce, 
sufTicient statement. 

How stated wliore of- 


439. The c-liiii«e shall .state the offence with which the 
uccused iun><>ii c hur^oii. 

If thv law which crciito- tbf* o(unco give*; it ;in\ . pcrirt ‘. .iinr, 
the oifencf may I descrihed iji llu; ch.irgo by that n nnc • u . . . 

If tlio licV. vliich ('Eouto> ofTcjice <Ioes not pivc ir i sc 


fence has no spccitk fi'- name, .^o nun h of the d.-ilnition of Ihe otlc-ii. - • liUi.d 

ffi'c the pi-i.<ener noli- o the inatt-v '.vith Ahi.-h 1. , . cbai •.■«((. 

The Act iirul section or secliciis of the Act a'.nntt-i: w hiuli ih.- .‘IK n e iliuh.ive htuu 
committed nni.vl 1-e u-fcricl to in tlie chat-’e. 



1240 


■Form of Charges 


Sec. 221 


What implied 
charge. 


(4) The law and section of the law against which the 
offence is said to have been committed shall be mentioned in the 

charge. . , . . 

(5) The fact that the charge is made is equivalent to a 

statement that every legal condition required by 
law to constitute the offence charged was ful- 
filled in the particular case. 

(G) In the presidency-towns the charge shall be written in 

English ; elsewhere it shall be written either in 
English or in the language of the Court. 

accused has been 
previously convic- 
ted of any offence, 
and it is intended 
to prove such pre- 


Language of charge. 


(7) If the 

Previous con- 
viction when 
to be set out. 


vioiis conviction for the pur- 
pose of affecting the imnish- 
mont which the Court is com- 
petent to award, the fact, date 
and place of the previous con- 
viction shall be stated in the 
charge. If such statement is 
omitted, the Court may add 
it at any time before sentence 

is passed. 


(7) If the accused, hav-ing 

been pre viously con- 

Previous con- Victcd of Umj of- 

be ‘iToul’" fence, is UaJAe, hy 

reason of such pre- 
vious conviction^ to enhanced 
punishment or to piiYusiiment of 
a (liferent land, for as^ihseqnent 
offence, and it is intended to 
prove such previous conviction 
for the purpose of affecting the 
punishment which the Court 
may thinh jit to award for the 
suhsetjuent offence, the fact, date 
and place of the previous con- 
viction sliall be stated in the 
charge. If such statement has 
been omitted, the Court may 
add it at any time before sen- 
tence is passed. 


The Irtct ibat the chuiiic is made shall he cfiuivulcnt to a statement that every legal 
' condition. m;ee»s:uy by law to coustituto the offence charged, was 

What implied in chaigcs. |u the patticular case. 

\ charge may be written cither in English or in the language of the District, If not 

written iu a language understood by the prisoner it must bo read to 
Language of chaigo. ^ language which he understands. 

If the accused person has been previously convicted of any offence, and if it is intended 


be 


... * tn prove such previou.s conviction for the purpose of affecling the 

L'rovious collection to wliicli i.s to be awarded, the fact of the previous con- 

set out in c argc. viction must be slated in the charce. If it is omitted, it may be 


added at any time before sentence is p.issed, but not afterwards. 

{Uluslialidii^ same os in l,S9S Code.) 


How the offence is to be 
de.H'ribed. 


(Code of 1861— Sections 234 and 235.) 

234. The charge shall describe the imputed offence as nearly 
as po.ssible in the langnagc of the Indian Penal Code, and shall 
refer to the section under wiiich such olfenco is punishable. 
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Illustrations 


(а) A is charged with the murder of B. This is equivalent to a statement that A's 
act fell within the definition of murder given in Sections 299 and 300 of the Indian Penal 
Code ; that it did not fall within any of the general exceptions of the satno Code ; and that 
it did not fall within any of the five exceptions to Section 300 j or that, if it did fall within 
Exception I, one or other of the throe provisos to that exception applied to it. 

(б) A is charged, under Section 326 of the Indian Penal Code with voluntarily causing 
grievous hurt to B by moans of an instrument for shooting. This is equivalent to a state- 
ment that the case was not provided for by Section 335 of the Indian Penal Code, and that 
the general exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery or criminal intimidation, 
or using a false property mark. The charge may state that A committed murder, or cheating, 
or theft, or extortion, or adultery, or criminal intimidation, or that he used a false property 
mark, without reference to the definitions of those crimes contained in the Indian Penal Code , 
but the sections under which the offence is punishable must, in each instance, be referred to 
in the charge. 

(d) A is charged, under Section 184 of the Indian Penal Code with intentioually 
obstructing a sale of property offered for sale by the lawful authority of a public servant. The 
charge should be in those words. 


Synopsis. 


Note No. 

Charge — general. 1 

“ Shall state the offence ” — Sub- 
section 1. 2 

Description of offence by name — Sub- 
section 2. 3 

Definition of the offence — Sub- 
section 3. 4 

Section of law to be stated — Sub- 
section 4. 5 

Previous convictions — Sub-section 7. 6 

Charge for offences one of which is 
triable as a warrant case and the 
other as a summons case. ^ 


Note No. 


Liability to whipping if to be stated in 

the charge. 6 

Aggravating circumstances. 9 

Special exceptions. 10 

Constructive offences. 11 

Unnecessary averments in the charge — 

Surplusage. 12 

Defective charge — Effect of. 13 

Form of charge in various offences. 14 

Cases where no charge need be 

framed. 15 


Sec. 221 
Note 1 


(^ther Tspics. 


Accused entitled to know exact value of charge 
made agaiii.st him. See Note 1. Pt. 1. 
Charge of previous conviction — Time to acid. 

See Note 6, Pts. 9 & 10. 

Charge under I. P. C. , how to be stated. See 
Note 1. 

Effect of omission to state previous convic- 
tion. See Note 6, Pt. 3. 

Fact, date and place of previous conviction. 
See Note C, Pts. 1 & 2. 


For the purpose of affecting the punishment. 
See Note G, Pt. 4. 

Notice of the matter. Sec Note 1, Pt. 1. 

Proof of previous conviction. See Ss. 310 & 511. 
• What is a previous conviction. Sec Note G, 
Pts. o & G. 

Where the law gives no specific name. See 
Notes 2 &, 4. 

Words of the statute should be adhered to. 
See Note 4, Pt. 1. 


. 1. Charge — general. 

It is a fundamental principle of Criminal law, that the accused should 
be informed with certainty and accuracy the exact value of the charge Inoiujlu' 
against him. Otherwise he may be seriously prejudiced in his defence.^ It is 

235. It shall not be necessary to allege in the charge any circumstances for the purpu.se 

of showing that the case does not come, ncr shall it be noccss.uy to 
Absence of General Ex- allege that the case does not come, within any of the Geuenl Ex- 
ceptions under the Penal ceptions contained in Chapter IV of the Indian I’enal t' .Ic, but 
Code to be assumed. every cliarge shall be understood to assume the abs<;iu-<- <. ..U such 

circumstances. 


Section 221 — Note 1. 

1. (192G) 192CCal 439(440) : 2G Cri L Jour 507, 




Chhuhari Shuik v. L'.»i 
(1925) 1025 Cal loO (l-JO; ; 25 Cri L Jour 



A v3 ' : ' 




I a rn rr 


t. tmV 
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Wole 1 


therefore imperative that before a person is convicted of any offence he should 
(subject to certain e.Kceptions) be formally charged vyith having committed the 
offence siJecified and be given an opportunity to defend himself against such 
charge.2 He can be convicted only on proof of the particular offences so speci- 
fied and not for offences not so specified.^ 

A “charge" in this coiintn- corresponds to an “indictment” in English 
Law and is very much more than a mere form.^ It should be carefully drawn 
up and in accordance with the offence disclosed.® 

TMs section and the next two sections specify the particulars that 
should be stated in the charge, the object of such statement being to enable: 
the accused person to know the substantive cliarge he will have to meet and 
to be ready for it before the evidence is given.® Reading them together, 
every' charge should contain the following particulars: — 

1. A statement of the offence with which the accused is charged 

(Section 221 Sub-Sections 1 to 3). 

2. A statement of the law and the section of the law against which 

the offence is said to have been committed (sub-section 4). 

3. Particulars as to the time and place of the alleged offence and 

the person against whom or the thing in respect of wliich it 

was committed (S. 222). 


r>ahirfi»} Ku»fhi Enijyeror. 
(lOlG) I'UG C;il 188 (102 : l(j Cri L Jour 407 
(.■>01): 42 Cal 0.77, .Uuritlul Ilasra v. 
Knijicror. 

{1002)15 OP LR 112 (113). Eviperor v. 
J'iunvnl; Jnnrshv nr. 

(1800) ;i I'.om H C App 1 (29). Vilhoba Mai- 
hari v. C< rfwhl. 


2. (192G) 1920 G.«! .581 (.58>): .53 C:il 400: 27 
Cri L .lour 000, Ilorutt llnshhl v. 
/.’») }'(•! r>r 

(1932) 1032 Pat 215 r->in)- 11 7’at r>23 ; .33 
(.ri li.loni'HOl. <'})n/n->n(hliu Ahmad 
V. ror. 

(lOir.) 1010 All 1‘2G (120) ; 17 Cri I> Jour 407 
( 107), .n’l V. Kmjicror. 

(1003) 27 J’.nm 3‘.il (3011), In rc VaUnhadn<i 
.'nirnw. Khiviji Jniram A' 

Jnirn m. 

(1010) 11 Cn 1. Jonr 274 (27.5): 3 Ind CasSM 
(A1:m)), ,!. (1. Cntiapntbii In rc. 

()t(l(“r \indpi S, 13uf<lii; Lv-al Pructi- 
(iotiois A‘ t can only lio inadu, after 
not it 0 l»as l.ci u ^iven lo tlio ploatler 
to !-ln>\v caiiM' why he slumhl not 
I (• siispi-n(i(‘cl or cii'iiii'.od- The 
)K)1icc niu>t (oiinulalc lln* cl>ar;'cs 
wit)i MiJliricht j-ieci'-ion. lo on.iMi' 
the iU:i.lrT 1 '> l:no\v t lie t;hargc«! 
wliirh In is (ailfd upi-jj lo incel. 




(102.5) 1025 Onrlli 070 fOTO) ; 20 Cii L Jour 
1042, Jh'hnml ar Xn'h JMjiuti v. 
]<m }'i n>r. 


(1933) 10:!:5 Si, ,.l 22.5 (220): .3.5 Cri J. Jour 
5 ^ 2 . J'ln-.'unn Ktiiidnii I’n j'cror. 
Char !'f' • >i< oil, -i-l <cf f .u t s — Coii\ io* 
1 1'ln < ■( ^aiiir < !h i,.-,- l.ii ( rij, ot )n r 


(1901) 1901 All \V N 120 (121), Emperor v. 
Lnijn. Persons charged with an 
offence under S. 305, Pensil Code 
cannot properly bo couvictod of an 
ottence under S. 498. 

(1021) 22 Cri L. Tour 311 | 12):00 IndCaR999 
(1000) (Pat). Vm fntr} Choudhury v. 
Emperor. Where accused was charged 
with oTlence of theft, he cannot bo 
couvictod of ahotniont of theft. 

(1S90) Ratanlal.529('>30), Empress v. NatUii 
Lnlji. Charge for storing wool — • No 
conviction for stoi ing cotton. 

(192.5) 1925 Cal 903 (901, 90.5) . 2G Cri L 
Jonr .591, E ntinn nllali v. Emperor. 

(1900) -27 Cal OGl (OGl. GG2). J.itu Sinqh \. 

Siu iU. Oluirgo for theft — 
.Ac«'uscd caiHiot bo convicted of 
riotiiit,', 

(1901).5 Cal W N 507 (5GS). In (he mailer 
of Chuiila^. 

(1022) 10.2 Lali 1.35 (130); 23 Cri L Jour 5, 
Cliidhrirn Sinah v. Emperor. Con- 
viction for ill) oGonoe uiidor a section 
wltich ori;;it»ally included but scored 
out hv Ilia) Court — lilc;:al. 

(1930) 1930 Sl.-.d \V N 219 (2S3) (F li), C. K. 

-V. Sundarcaei lucr v. Emperor. 

(1023) 24 Cri li.Tour 119(1191; 71 Ind Cas 
2l7 (Call, Hajari .S’ tun v. Emperor. 
(Sec :.lso (192 ) 1922 Oudh 280 (2S2) : 
24 Cri L Jotu 10; 2G Oudh Cas 4, 
Snriii J rn'^ad v. Emper ' ) .] 

4. (102G) 192G Oudli 148 (149) ; 27 Cri L Jour 

02, Sheo Shonl.ar v. Emperor. 

5. (1901) 1901 I’un Ko No. 5, p.\go 15, 

Miil:rr}i v I'.mpit'^s. 

C. (191G) lOlGAUGC'tGO); 17 Cii L Jour411(lll), 
Ham Chaiiilar Snliai v. Eminror. 
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4. Particulars of the manner in wliich the alleged offence was com- 
mitted. This is, however, necessary only where the particulars 
mentioned in S. 221 and S. 222 do not give the accused sufficient 
notice of the matter with which he is charged. (S. 223). 

The extent of the particulars necessary to be given will depend upon 
the facts and circumstances of each case.^ In drawing up a charge, z\\ verbiage 
should be avoided® as also matters which are not necessary for the prosecution 
to prove.® On the other hand, abbreviation, as by using the words “et ceicra,>^ 
should also be avoided.^o in other words a charge should be precise in its 
scope and particular in its details.'^ 

The charge should be stated to the accused by the Magistrate himself 
and not be left to be stated by others.^^ 

2. “Shall state the offence’*— Sub-section 1. , . , j 

Every charge must state the offence wdth which the accused is charged. 

Where the offence has a name given to it by law it is sufficient to describe it 
by its name onlv (Sub-S. 2). Where it has no name given to it by Law so much 
of the deiiiiition of the offence must be stated as to give the accused notice of 
the matter with which he is charged (sub-s. 3). 

Where a person is charged with several offences all having reference to 
the same subject matter or series of transactions, a single charge may be 
framed witli several counts or heads of charge for each of the several ollences. 

3. Description of offence by name Sub-section 2. 

Where an offence has a name given to it by law such as “noting , 

"theft", etc., the Court may describe it by its name only. The Court has, how- 
ever, a'diserction to give further details according to the lads and rirruinstances 
of each case. Where, however, further details are given they should be fully 
and accurately stated and should be such as to give the accused clear notice of 

the accusation against liiin.^ 


Sec. 221 
Notes 
1—4 


4. Definition of the offence— Sub-section 3. 

In giving the definition of the offence charged, it is always a sound 

rule for the C<jurt to adhere to the language of the statute as far as possible. ^ 

Thus for an offence under S. 211 of the Penal Code the charge should set 


7. (1893) 

8. (18G1) 

9. (102G) 

10. (18G1) 

11. (1919) 

(192G) 

12. (1371) 


Kataiihil G.y.) (GGG). JCmpress v. 
IV (tuinn . 

1 Suth W R Cri Letters I {!» 2). 
192G Oiulh 215 (217, 218); 27 Cri L 
Jour 57, Uhiilftn w Emitt-ror. 

1 Bath W K Cri Letters 13 (13, 1-1). 

1919 Pat 27 (30) : 20 Cri L .Tour IGl. 
Ml. Kvsor V. Ktup- rof. 

192G Ou'lli ns (1-19) ; 27 Cri L Jour 
02, Sht'n IShunhnf v. Kniju r,>r. 

IG Sulh W U 13 (13). Empress \. 
Jtihanjcei' Duh-ih. 


Note ?■. 


Doilo V. Emperor. Cha.r-'u me-ins 
whole series of counts.] 

Note 3. 

1. 11865) 2 Suth W 11 Cri r.etters 21 (21). 
(1«(>1) I Sutli W ii C-ri Jjetters 10 til). 
(18G5) 3 Suth W K Cri Ijcttcrs 20 (20). 

Note 4. 

1. (192G) 192G C.il 139 (-1 111); 20 Cri J. J c)Ur .j07. 
(JhhnUari lihaih v I'.u: iu ri<r. 

(191 ;) I'.'lGC.il I8s 10 thi r. Jo P' 197 : 

•l2 C.il 9 »7, Air ril'''.l lie v. 


1. (1928) 1928 Ciil 075 (070): 29 Cri L .lour 
1022 : 55 Cal 858. Hut'jnnaratjnn 
MoUota V. Kmperor. 
tSoe also (1915) 1915Siml 50 (51): IG 
Cri L Jour 573 (571) : 9 Sinrl I- H -37. 


KinfMfor. 

(X8U2) C P L K iH {lU), I v. 

J lie it /rio. 

(1802-18UG) 1 U U 
Kyn w. 


«>•> 


i-:,rprt-is V. Nija 
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forth that the prisoner “falsely charged” and not that he “made an accusation. 

A repetition of the words in the marginal note to the section is not enough.® 

5. Section of law to be stated— Sub-section 4. 

Where the section of the Penal Code with which a person is intended to 
be charged contains several parts, that part of the section which is applicable to 
the case should be stated.^ 


6. Previous convictions — Sub-section 7. 

If a person is intended to be tried and punished with enhanced punish' 
ment or with punishment of a different kind as being a previous offender, the 
particulars of the previous conviction should be stated in the charge^ though the: 
extent of the former punishment need not be stated.® In the absence of such 
statement, the accused cannot be awarded enhanced punishment.® A statement 
of the previous conviction in the charge is, however, not necessary where such 
conviction is to l)c taken into consideration, not for the purpose of awarding 
the enhanced punishment under S .75 Penal Code, but merely for the purpose of 
exercising the discretion of the Court as to the extent of the punishment to 
be awarded within the maximum fixed for the offence charged.^ 


A “previous conviction’ within the meaning of this section means a 
previous conviction by a British Indian Court and not by a foreign Court. ^ 
Furllicr it means a conviction obtained before the moment of time when the 
charge is framed.^ It may also be noted th at for purposes of S. 75 of the 

(1591) 1681 All W N 32 (32), Empress v. 
I<a^h\b Alt. 

(1902) 4 Bom L R 177 (177), Emperor v. 

(rOfJJld. 


2. (Ib05) 2 Suili W R Gri Letters 2 (2), 

3. (180.5) 2 Svuli W R Cri Letters G (G), 

(18G5) 2 Suth W R Cri Letters 7 (7). 

Note S. 

1.(1800)15 Bom 189 (193. 104). 

j>rcs!i V. Abnjx Knmchnndra, Charge 
uuder S. 475, Penal Code. 

Note 6. 

1. IlSSO) 0 Mad 2S4 (285). Empress v. Dora- 
saiu\. 

(1032) 1932 Nag 111 (112) ; 29 Nag L R 18 : 
33 Cri L Jour 573. Gayaprasad v. 
Kviprror. 

(1917) 1017 Low Bur 58 (1) (59) : 18 Cri L 
Jour 70 (70) ; 8 Low Bur Rul 4GI, 
Elia Ilia V. Em/H-ror. 

(1017) 1017 Mad OGS (OGS) : 17 Cri L Jour 
2B8 (288). Subrnvinuinm v. Empnor. 
(1011) 12 Cri L Jour 233(231) : 10 lud Cas 
211 (L:ih), Dunyri Muhommnd Ali v. 
Emperor. 

(1010) 11 Cri L Jour 217 (217): 5 Ind Cas 743 
(Mad) : In re Abhiilu. Omission to 
set out in due form is curalJe. 

(lOOG) 3 Cti L Jour 07 (08): (Kathiawar). 

IliiUibaksh Khnja v. Emj>eror. 

(1871) 22 Suth W R 30(10), v. Shcilc 

■lahxr. 

(1874) 21 Suth W R 40 (40). Queen v. Esnn 
Chutidn Dni. 

(1873) 10 Suth \Y R 41 (12). Queen v. T!aj- 
riKDuor Dose. 

(1883) 1883 All \V N 110 (HO). Empress v. 
Haidar. 

(1881) 1881 All W N 111 (114). Empress v. 
J/ujnfnr. 


(1900) 2 Bom L R 304 (321, 322), 

V. Vinot/ali Narayan Dhatyc. 

(1873) Ratanlal 79 (78), Key v. Joy Kison. 
(1873) Batanlal 70 (72). Key v. Annaji 
Krishna. 

(1871) Ratanlal 52 (52), Key v. Tuharam 
Doirlnf. 

(1878) 2 Weir 2G7 {2G3). 

(1803-1000) 1803-1000 Low Bur Eul 310 
(311). Empress v. Eya Liiyyi. 
(1872-1302) 1872-1802 Low Bur Rul 337 
(337), Empress v. Po Thauny. 

2. 18G9-19G0) 4 Jlad H C App 11 (11)’. 

3. 1883) 2 Weir 2G4 (2G5). In re Kamnnjulu 

Naih. 

(1874) 2 Weir 2G5 (2G5. 2GG). 

4. (1028) 1028 Rang 200 (203. 205): G Rang 

391 ; 29 Cri L Jour 8G9 (F B).. Em- 
peror V. Nyn Ba Sliein. 

(1033) 3033 Nag ‘315 (31G} ; 20 Nag L R 
309 : 34 Cri L Jour IIGG, Abdul Ka- 
rim V. Emperor. 

(1030) 1030 Sind 211 (214. 21G) : 31 Cri L 
Jour 104G : 24 Sind L R 252, Baksho 
V. Emperor. 

5. (1013) 14 Cri L Jour 527 (527) : 1013 Pun 

Re No. 17, Bahau'ol v. iwn^uTor. 
(1030) 1030 Mad W N 173 (174), Syed Kha- 
dcr Sahin v. Evtperor. 

(1019) 1910 All 63 (63) : 42 All 130 : 21 Cri 
L Jour 144, Bhanu'or v. Emperor. 

G. (1879) 1879 Pun Ro No. 21, page 64 (F B), 
Empress v. SuHani. 
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Penal Code a person cannot be charged with a conviction for an offence com- 
mitted subsequent to the date of the offence for which he is on trial. Similarly 
S. 75 of the Penal Code does not apply to a case where the subsequent offence 
is committed before the conviction for the former offence^® 

The word "punishment” in this section does not include an order under 
S. 565 infra for not notifying the address of the offender, and consequently it 
is not necessary for the purpose of making this order, that the previous convic- 
tion should be mentioned in the charge.® 

Where the previous conviction has been omitted from the charge, it may 
be added at any time before sentence is passed. A sentence passed already 
cannot be enhanced by the subsequent discovery of the fact that the P^^iso^er 
has been previously convicted.^ The High Court, may, however, m revision, add 
the charge in proper cases and direct evidence to be taken on such charge. 

See also the undermentioned cases bearing upon S. 75 of the Penal 


Codc.^^ 


See also Notes under S. 311 infra. 


7, Charge for offences one of which is triable as a warrant case and the 

Other as a summons case. , 

Where it is intended to proceed to try a person for two oflenccs one ot 

wliich is triable as a warrant case (in which a charge is to be framed) and 

the other as a summons case (in which no charge need be framed) the charge 

in respect of the former offence should also stale the latter offence. 


8. Liability to whipping, if to be stated in the charge. 

It has been lieUl in the undermentioned case that when 

tried for an offence which is liable to be punislied with whipping, 

to whipi'ing must be stated in the chaigc. 


a person is 
the liability 


* ^^Where a person is charged of an offence which provides a certain 
punishment under certain circumstances and a higher punishment under 
aggravating circumstances, the existence of such aggravating circumstances 

should be set forth in the charge.' 


10. Special exceptions. 

L'ndcr Ss. 235 to 237 of tlic Code 

existence of special exceinions where the 

7. (1R75) 1 Weir 39 (30). - ^ . r i 

7a (19-20) 1020 I’iOin 305 (30o) : Cn L Jem 

7-20, Sritlfid .U^diil Saiind Imam v. 
Kmpi'rnr. 

S. (1013) 14 Ci-i L .lour 390 (390) : 9 NaR C R 

KS. Kmiieror v. Jlimiroo. 

9 . (ISAO) Ratanlal 457 (458). Ki/ipr.-fs v. 

Sail na. 

(1373)19 Siith W R 41 (fi). hmpresf; v. 

Ilftjconuinr }!osi‘- . 

(1889) KatanlaV 158 (153). tUf 

mnha. 

10. (1870) 1879 I’un Ro No. TO. page 50. Kasim 

V. Km]>rens. 

( 1370 ) 1879 ITni Re Nn. 23, pa^c lO. Km- 
Stress V. Yusuf alias Tialii'am- 

11 . (1904) 1 Cri L Jour 1001 (1003): 1901 i’uu 


of 1861 the charge had to deny the 
section dclining the offence charged 

Re No. 17. Kina-Kmja-ror v. Khau 
Muhammad. Coiivietioii under Puu- 
ja)> Frontier Crimes Ro}i»')ation — 
Not a pievious eonvifti*’i! vinder 
I. P. C.. so as to attract S. 75, 
I. P. C. 

Note 7. 

1 . (1902) 29 Cal 431 (132). SonKiyw 

Kalu Sanlor, 

(1900) 3 Cri T, .tour 350 (3.50) : 3 T.ow Pur 
Rul 113. Kmj'vrur v. Mauna (K'l,-. 

Note 8, 

1.(18.82) .5 Mad 158 (15S). /.-o-'i/M v. The 

Quiwn, 

Note 9 

1. (1871) Ratanlal 55 (.50i. /.V,/ v. yKikla. 

(1897) Ratanlal 921 (9-21). Empress v. 


Sec. 221 
Notes 
6—10 



1246 


1- rOBM OP GhaBGES 


Sec; 221' 
Notes 
10-12 


had exceptions. This is how no longer necessary as those sections liave not 
been repeated in the present Code. f- ■ i 


! ■ 


/f 

I f 


11. Constructive offences. 

Under S. 149 of the Penal Code if an offence is commitUd by any 
member of an unlawful assembly in prosecution of the common object of 
that assembly, every person who at the time of committing that offence is a 
member of the same assembly is guilty of that offence. Where a person is 
charged with an offence constructively by force of S. 149 the charge should 
specify such fact. Thus where the accused was only charged with an offence 
under Section 126 of the Railways Act, a conviction for an offence under that sec- 
tion read with S. 149 on the basis of constructive liability cannot be sustained 
where it has prejudiced the accused.^ Where A is charged constructively for an 
offence, it clearly intimates to him that he did not himself commit the subs- 
tantive offence but that he is guilty inasmuch as some body else in prosecution 
of the common object of the riot did commit such substantive offence. If the 
person charged with committing the substantive offence is acquitted of such 
offence, the offence by implication also disappears, and A cannot be convicted 
of the substantive offence.^ 


.c 


A charge under S. 149 is not for any specific named offence, and the 
fact tliat an offence is committed in pursuance of the common object is of the 
essence of the case. It is therefore necessary to mention the same in the charge? 
unless it has already been set out in the main charge.^ 

See also the undermentioned case.^ 


12. Unnecessary averments in the charge— Surplusage. 

.As has been seen in Note 1 ante a charge should never contain more 
than what is necessary for the prosecution to prove. ^ Allegations in the charge 
which arc not necessary to be proved to constitute an offence and which might 
be entirely omitted without affecting the charge against the prisoner and without 
detriment to the indictment are however considered as mere surplusage and 
may be discharged in evidence.^ 


Punja SnlcJinrnm. Charge under 
S. 30.5, I. P. C. — To justify convic- 
tion under S. 39ft, I. P. C., tho 
carryinj: of arms must be si'ecifically 
alleged in charge. 

Note 10. 

1. (lS6-i) 1 Suth \V R Cri L 9 (0). 

(IflCGl 5 Sutli W R Cri Cir 2 (2). 

(ISGl) 1 Butb W R Cri L 10 (11). 

(1879) 4 Cal 121 (12fi, 127) (Defamation). 

Profiad Paiidnh, In Rc. 

(1872) 9 Bom ITC R 4.51 (457) (Defamation). 
Rcq V. Kikabhai Parhhudas. 

(1809) Ra't.anlal 20 (20). (Hurt). 

(1807) 8 Suth W R Cri Circuit 3 (3). 

Note II. 

1 . (1924) 1921 ^lad 338 (330): 25 Cri L Jour 
212, T haikkottathil Kunhecn, In Rc. 

(1025; 1925 Mad 1 (5, 0) (P B) : 47 Mad 
71G : 25 Cri L Jour l29T,^Thecthu- 
inalai Goundar In Re. Conviction 


on such a defective charge is not 
bad unless tho accused has been 
materiallv projudicod in bis defence. 

2. (1912) 13 Cri L Jour 502 (503) • 15 Ind Cas 

646 (Cal), Reasuddi v. Entperor. 

3. (1912) 13 Cri L Jour 21ft (219) : 39 Cal 781, 

KudrutuUah v. Entperor. 

4. (192G) 192G Nag 459 (4G0) : 27 Cri L Jour 

830, Dcoji V. Emperor. Where 
the accused was .separately charged 
under S. 325 (grievous hurt) and 

S. 149 (unlawful assembly), but 
there was no mention of S. 149 in 
the charge under S. 325. Held, that 
the irregalarity was curable under 
S. 537. 

Note 12. 

1. (1926) 192C Oudh 245 <247, 248) : 27 Cri h 

Jour 57, Bhutan v. Emperor. 

2. (1928) 1928 Cal 676 (676) : 65 Cal 853 : 29 

Cri L Jour 1022, Satya Narain 
Mohata v. Etnperor. 

(1867) 4 Bom HCRCri 17 (22), Reg v. Fran- 
cis Cassidy. 
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13. Defective charge— Effect of— See Section 225. 'n'U •!'> 

14. Form of charge in various offences — See Section *223. 

15. Gases where no charge need be framed. 

No charge is necessary to be framed in the following cases :-r- 

1. Inquiries under S. 117 ante. 

j > f 

2. In trials of summons cases — See S. 242, and .s- 

3. In summary cases where no appeal, lies (S. 263). ' ' * 

There is a difterence of opinion as to whether there should be a definite 
charge in prosecutions under the Insolvency Acts. According to the Judicial 
Commissioner’s Court of Nagpur it is not essential that there should be a 
definite charge, a finding and a con\iction as a foundation for a sentence un- 
der the said provisions. All that the law requires is tliat the principles underly- 
ing a criminal trial should be observed. So where an insolvent proceeded 
against under that section was informed of the nature of the proceedings, and 
the offence with which he was cliarged, it was held that the essentials of crimi- 
nal trial were sufficiently complied with.^ The High Court of Calcutta^ and the 
Chief Court of Punjab^ have, however, taken a contrary view. 

222. * (1) charge shall contain such particulars as to 
o , . the time and place of the alleged offence, and 

time, place and per- tlie pofson (it any) agaiHst whom, or the thing 

(if any) in respect of which, it was committed, 
as are reasonably sufficient to give the accused notice of the 
matter with which he is charged. 

(2) AVhen the accused is charged with criminal breach of 
trust or dishonest misappropriation of money, it shall be suflicient 
to specify the gi*oss sum in respect of which the offence is 
alleged to have been committed, and the dates between which 
the offence is alle;:ed to have been committed, without specifying 
particular items or exact dates, and the charge so framed shall be 
deemed to be a charge of one offence within the meaning of 
Section 2M: 


‘(Code of 1882 — S. 222 — Satiie as Sub-seciion 1.) 
(Subsection 2 was added a»i 18US.) 


(Code of 1872— S. 440.) 

440. The charge ahull contain such I'articulars us to the time and place of the iillegcd 
4.^ oOence and tl»o person against whom it was coujinitted, as uic rca- 

•L aF b JCU Icir^ nS vO vllTlC, ___ - r . % 


, sonablv pufliciont to give notice to the accused person of the matter 

place ana person. Which ho is charged. 


(Code of 1861— iVif.) 


Note 1 5. 

1. (1918) 1918 Nag 214 (214, 21.5): 10 Cri L 

Jour G27, Ganpnti! v Chivmnji. 

2. (1915) 


(1920) 1020 Cal G21 (02.5) : 21 Cii I. Jour 
481, J. .1/. Lticas Y. Oj}ici-'( ■■i'lnce 
of 


1915 Cal 117 (117) ; 27 Ind Cas 109: 3. (191GU01G baTi 182 fl83) IT Ci; I. Jour 318 

16 Cri L Jour 135, Jiarihar R'- -'o. 110. Naxvab 

Moheshioar I'rasnd. /Oiwi. 
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Provided that the time included between the first and last of 
such dates shall not exceed one year. 

Synopsis. 


Note No. 

Legislative Changes. 1 

Scope of the Section. 2 

Time of offence. 3 

Person against whom offence was com- 
mitted. 4 

Thing in respect of which offence was 

committed. 5 

Sub-section 2 — Charge of criminal 


breach of trust or dishonest mis- 


Note No. 

appropriation. 6 

Applicability of Sub-section 2 to cases 
where there are two or more 
accused persons. 7 

Charge under Sub-section 2, whether 
trial for another item misappro- 
priated during same period is 
barred. 8 




Other Topics. 


Charge and proof. Sec Note 2, F-N (3). 

Charge to be definite — Else bad. See Note 6, 
Pt. 5; Note 2 F-N (1). 

Cheating a corporation. See Note 4, F-N (2) 
and (3). 

Conspiracy. Sec Note 3 F-N (2). 

Dates c.Ktcnding for more than a year— Illegal. 
See Note G. Pt. IG. 

Defamation — Particulars needed. See Note 3, 
F-N (1). 

Defects in charge — Prejudice. See Sec. 225, 
Note I, F-N (1). 

Definite charges even in specification of gross 
sum. See Note 6, Pt. 5. 

Different offences not to bo clubbed. Sec Note G, 
Pts. 11 and 15. 

Finding as to definite sum misappropriated 
needed. Sec Note G. Pt. G and F-N (6). 

General deficiency in accounts. See Note 6, 
Pts. 2, 9 and F-N (1). 

House-breaking — Particulars, See Note 2, 
F-N (3). 

Joining of other offences. See Note 6, Pt. 15. 

JurisdictioQ. Sec Note C, Pt. 19. 

Offence must relate to money and not to other 
property. See Note 6, Pt. 12. 

Offence under S. 193, I. P. 0. See Note 3. 
F-N(l). 

1. Legislative changes. 


Person with whom unnatural offence was 
committed — To be stated. See Note 2, 
F-N (1). 

Place of rioting to be stated. See Note 2, 
F-N (1). 

Places— Too broadly stated— Effect. See Note 2, 
F-N (2). 

Public servant— To bo named. See Note 4, 
F-N (3). 

Second date being subsequent to complaint, 
bad— Quaere. See Note 6 F-N (16). 

Section inapplicable to other offences. See 
Note 6. Pts. 13 and 14. 

Specification of different items. See Note G, 
Pts. 7 and 8. F-N (1). 

Sub-section 2— Scope, object, and effect. See 
Note G. 

Sufficiency of particulars. See Note 2, Pt. 2, 
Note 3 

Sufficient notice. See Note 2, Pt. 2, Note 3, 
Pt. 1. 

Theft — Particulars. See Note 4, Pt. 1, F-N (1). 

Time generally stated — Irregularity cured. See 
Note 3, F-N (2). 

Time of adultery. See Note 3 F-N (2). 

Waging war with King. See Note 3. F-N (1). 

Within the moaning of S. 231 and not other 
sections. See Note C, Pt. 18. 


of 1861 and 1872: 


Differences between the Codes 
There was no corresponding section in the Code of 1861. The sec- 
tion was lirst enacted in the Code of 1872 as S. 440. 

Changes introduced in 1882; — 

The thing in respect of wMch the offence was committed was made one 
of the matters in respect of which particulars were to be given in the charge. 
Changes made in 1898: — 

Sub-Section 2 was added. See Note 6. 


2. Scope of the Section. 

In addition to the particulars specified in S. 221 ante it is necessary, 
as provided by this Section, that the charge should contain particulars as to the 
lime and place of the alleged offence and the person (if any) against whom 
and the thing (if any) in rel^.ct of which the offence is alleged to have been 


. 1 i 
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committed.^ Such particulars of the above ix>ints must be gpven as are reason- 
ably sufficient to give the accused notice of the matter with which he is 
charged 2 But the charge is not necessarily invalidated by the giving of more 
particulars than are absolutely necessary.® 

As to the effect of an omission to state or error in the statement of 
the particulars required by this Section, see Ss. 225 and 232 infra. As to when 
the manner of the commission of the offence should be given in the charge, 
see S. 223 and notes thereunder. 

3. Time of offence. 

The time of the alleged offence should be given in the charge -with as 
much particularity as is necessary to give the accused sufficient notice of the 
matter of which he is charged.^ Where it is impossible to specify the particular 
date on wliich the offence was committed, it will be sufficient to state two 


Section 222 — Note 2. 


1. (1891) 15 Bom 491 (503, 504), Queen Em- 
j/rcss V. Fahirappa. 

(1919) 1919 Mad 487 (490, 497) : 20 Cri L 
Joxir 354, KxtmaramxUhu Pillai v. 
Emperor. 

(1919) 1919 Pat 27 (30) : 4 Pat L Jour 74 : 
20 Cri L Jour IGl, Mt. Kesar v. 
Emperor. Cliarge to be precise iu 
scope and particular in detail. 

(1916) 191(5 Mad 571 (572) : IG Cri L Jour 298 
(299), hi re ^[nla Me Kalnkati Sxib- 
badxi. Vagueness of charge, place and 
name of article.s stolen etc., not 
mentioned, bad. 

<1907> G Cri Ij Jour 44G (448, 449) (Lah). 
doxi-ardhaxi J9f?s v. Emperor. Charge 
for rioting should set out the period, 
place and the common object. 

(16G4) 1 Suth \V R Cri Letters 2 (2). Forms 
of charge in cases of rape indicated. 

(1884) G All 204 (207), Empress v. Khairati. 
Charge vuider S. 377, I. P. C., 
should allege the time when, the 
place whore and any known or un- 
known person with whom the parti- 
cular act charged as offence under 
S. 377 was coinmitlcd. 

(1912) 13 Cri L Jour 504(504):15 I CG18(Mad). 
Oovixida Iteddp v. Emperor. Charge 
under Rule B of S. 2G of the JIadras 
Forest Act should state that the 
place where the tree was cut was 
reserved land. 

(1894) Ratanlal 710 (713). Empress v. 

Abdul Eaziik. Place of the rioting 
should be stated. 

(1874) Ratanlal 80 (80, 81). Ucr/ \. Gohiil- 
dns. Charge under Indian Penal 
Code Ss. 193, 194 should specify be- 
fore wbat court the alleged false 
statement was made. 

2. (1902) 15 C P L R 112 (113), Emperor v. 

Vinayali Jageshxtar. Charge of 
house trespass at Nagpvir 
vague. y ^ 


(1879) 1879 Pun. Re. No. 18 page 53, Sher 
AH V. Empress. Charge of criminal 
conspiracy within limits of deter- 
minate area (e. g. a village) is uot 
too vague. 

3. (1878) 2 Weir 2G7 (2G8). Charge of breaking 
into a house with intent to commit 
theft. Mention of house-owner’s 
name proper though uot qtuto 
noccssarv. 

[See also (1867) 4 Bom H C R 17 (22, 
24). Unnecessary allegations in 
charge may be rejected as surplus- 
age. and it is not necessary to prove 
tliom in order to sustain the 
cliavge.] 

Note 3. 


1. (1903) 30 Cal 402 (404), Bishxvonrxlh J)ns 
V. Ke.iheh Gandhnbnnik. The charge 
for dcfam.ition should contain the 
particular occasion on which the 
<iofamatiun was coininitled. 

(1930) 1930 Sind C2 (63, 64) : 30 Cri L Jour 
1073, .I/j ^lexhomed v. Emperor. 
Number of instances in which the 
accused defamed the complainant — 
Charge should make clear which 
particular incident is being alluded 
to. 

(1868) 10 Suth W R .37 (88). Qucexi v. 
Fxdteaix Bisiras. Charge under 
S. 193, I. P. C. The judicial pro- 
ceeding and the particular stage of 
the judicial proceeding should l>o 
slated. 

(1871) 16 Suth W R 47 (47). Queen v. 
Moharaj Misscr. Charge of givijig 
false evidence — The exact dale in 
which, the Court or ofliccr before 
whom, and the stage at \shichtbo 
evidence was given, should be 
alleged. 

(1925) 1926 Mad 690 (691) : 26 Ci i 1; -Tour 
1613 ; 49 Mad 74. Gam Mnlln Bora 
alios Malatiija, In lie. ''•i.,.ncc of 
^^iging war again the King — 
le goneral ch.irge without giv- 


r 
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dates between which the offence was committed.^ ; 

* n • I « , I 

As to the effect of error or omission in regard to this particular, see 
Ss. 225 and 232, ^ 

4. Person against whom offence was committed. 

The charge should also state with sufficient clearness the person, if 
any, against whom the alleged offence was committed. Thus, in a case of theft, 
the charge should state the person whose property was stolen.^ Similarly, in 
a charge of cheating, the name of the person cheated must be stated.^ See 
also the undermentioned cases.^ 

3. Thing in respect of which offence was committed. 

Where the offence is committed in respect of any thing, the charge 
should specify the thing with sufficient particularity. For instances, see the 


undermentioned cases.^ 

iDg (late held bail, 

2. (1924) Cal GIG (G17) ; 25 Cri L Jour 
997 : 51 Cal 488, Bhola Nalh Milter 
V. Emperor. Charge of adultery — 
Iiupo^'^ibility to specify the particu- 
lar date when intorcourpc took 
place. It is sufficient to specify two 
dates between which the offence 
was committed. 

(1915) 1915 Lah 1C (19) : IG Cri L Jour 354 
(:457. 388,398); 1915 Tun. Re. No. 17. 
J3(il Mokand v. Emperor. Conspiracy 
— Specification of c-Kact date of in- 
auguration not necessary as in most 
cases it would be impoasibic to give. 
[See also (102G) 1920 Pat 347 (347) ; 
27 Cri L Jour 909, Enrzund Ali v. 
Emperor. Charge of cheating — 
Mouth only given — Held irregula- 
rity is cured by S. 537]. 

Note 4. 

1. (18G5) 2 Sutli W H Cii Letters 5 (5). 

(18G5) 2 «uth W RCri Letters 15 (15). Form 

of cliarge in cases of theft or broach 
of tiu.st by a acivunt indicated. 

2. (18G2-G3) 1 Mad II C K 31 (34. 37). Rcq v. 

Wilhnms. 

(1924) 1924 Cal 18 (11) : 25 Cri L Jonr 1313, 
P. E. v. Emperor. 

Charge undt*r S. 420, I. P. C. should 
state, the person or persons decoived 
and induced to issuo a chccjuc. 

(1904) 1 Cri L Jour 124 (129) (Cal), Empe- 
ror on the prosecution of iluriec Mull 
Y. Imam Ah Sircar. Attempt to 
cheat— Person intended to be chea- 
ted and manner of cheating should 
be set out in the charge. 

(Sec also (1924) 19-.i4 Cal 405 (498): 
2G Ci i L .Tour 330 ; 51 Cal 250, 
Supdt. and Ui membrancc.r of Lejal 
aijaxrs, Bential v. Manmatha Nath 
Bltn-ian Chatterjee. Offence of chea- 
ting a corporation.] 

3. (1892) 19 Cal 105 1110), Eerasal Empress. 

Charge under S. 152, 1. P. C-— Parti- 
cular public servant assaulted 
, should bo named. 


(1866) 5 Suth W E Cri L 6 (6). Charge 
under S. 221, 1. P. C. should state 
the names of the men suffered or 
ordered to escape — Charge for caus- 
ing hurt should state the person 
to whom hurt was caused. 

(1863) 1 Bom H C R 95 (96). Beg v. Siddu 
Bin Balnath. Charge under S. 411, 
I. P. C. — Tho name of the owner 
must be specified. 

(1926) 1926 Sind 129 (129) : 27 Cri L Jour 
32 : 20 S L R 3, Hydcr v. Emperor. 
(Do). 

(1868) 10 Suth W R C3 (64), Empress y. 
B. Sheikh. Person hurt must be 
specified. 

(1870) 14 Suth W R 13 (13), Queen v. Par- 
butty Charn Chackerbulty. Charge 
under S. 403, 1. P. G. should state 
tho person whoso property was dis- 
honestly appropriated or converted. 

(lSG5)2Suth W R Cri L 7 (7). Person 
from whom money was extorted 
should be stated — The public ser- 
vants to whom false' information 
was given should bo .slated. 

(1934) 1934 Sind 67 (59) : 28 S L R 119 : 
35 Cri L Jour 1337, Dur Mohammad 
V. Emperor. Charge of conspiracy — 
Defrauding pufdtc by deceitful means 
mentioned — Persons defrauded not 
specified— Charge not bad. 

(Sea (1905) 2 Cri L Jour 381 (381) 
(Mad), Anantha Goundan v. Empc- 
ror. Imputation of unchastity to a 
married woman — Charge stating 
husliaud as tho person defamed — 
Not bad]. 

Note 5. 

1. (1890) Ratanlal 629 {bS0),Empressv. Nathu. 

Lalji. Accused, having been sum- 
moned to answer a charge of storing 
tcool under tho City of Bombay 
Municipal Act of 18^, was convic- 
ted of storing cotton. Held, that 
the conviciion was illegal, the 
accused having had no opportunity 
of meeting the latter charge. 
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6. Sub-seotion 2 — Charge of criminal breaoh of i trust or dishonest mis- 
appropriation. 

Prior to the enactment of Sub-S. 2 in the Code of 1898 there was a 
conflict of decisions^ as to whether, in a case of criminal breach of trust or 
dishonest misappropriation of money, it was necessary to frame a distinct 
charge in respect of each item of money misappropriated or whether it was 
sufficient to frame a cliarge in respect of the aggregate sum misappropriated 
though it might be composed of different items misappropriated on different 
occasions. This conflict is set at rest by the enactment of this sub-scction. Where 
a person commits criminal breach of trust or dishonest misappropriation in res- 
pect of various sums at different times in the course of a single year, he may now 
be charged In respect of the total of all the sums as for a single offence with- 
out specifying the items of which it is composed or the dates on which they 
were misappropriated,^ The amendment has removed two difficulties which used 
to be felt under the old Code.^ Firstly, there was great difficulty in convicting 


(1906) 3 Cri L Jour 153 (159) : 83 Cal 295. 
Pares Nath Sircar v. Emperor. 
Charge under S. 147, I. P. C. should 
state the propeitv in respect of 
which the riot is said to have taken 
place. 

(1890) 15 Bom 139 (194), Empress v. Abaji 
liamcJiniidrn Charge under S. 475, 
I. P. C. It should state the parti- 
cular papers, bearing a counterfeit 
mark or device, which the accused 
had in his possession with the 
intent mcntioircd in the Section. 

(1935) 1935 Oiulh 475 (l75. 476): 3G Cri L 
Jour 1206. Shaknr v. Emperor. 
Charge under S. 411, 1. P. C. (re- 
ceiving stolon property) must specify 
the articles allo:»ed to be disboucstlv 
received or retained. 

Note 6. 

1. Cases hnhlin(j that for each item there 

must he n separate char fc : — 

(1871) 1-5 Suth W B Cri 5 (5), In re C. A. 
Chettor. 

(1997) 2 Cal W N 341 (346). Eharnm .Hi v. 
Empress. 

(1897) 24 Cal 19.3 (196). Etn2)ress v. Pur- 
solham Dass Morarjee. 

<1875) 7 N W P H C R 196 (199), Queen v. 
Dukaran. 

(1S87) 14 Cal 123 (131. 132), Tjachminnrain 
in the mutter of. So assumed in this 
case. 

Cases hojdifuf that it teas enoutjh if the 

agtjrcfjate amount was specified : — 

(189.3) Ratanlal 659 (664. 665, C66. 667), 
Empress v. Wnmun. 

(1895) IH All 110(118) (17 All 153 followed), 
Budliu V. Bnh ihil. 

(1895) 17 All 15.3 (15.5). Empress v. K-Uie. 

(1929) 1929 Cal 175 (175); 30 Cri L Jour 
706, Anil Krista Das v. fiadam 
Snntra. 

(1982) 1032 Oudh 145 (147): C Luck 135: 
83 Cri L Jour 313, Ssindar v. 

Emperor. 



(1910) 11 Cri L Jour 442 (443) : 7 I 0 186; 33 
.\11 36, Emperor v Ebrahim Khan. 

(1907) 5 Cri L Jour 133 (135) ; 29 Mad 558, 
Thomas v. Emperor. 

(1905) 2 Cri L Jour 678 (.580) : 30 Bom 49, 
Emperor Datto tianmant. 

(1906) 3 Cri L Jour 138 (139, 140); 32 Cal 
1085, Sat Narain Tewari v. Empe- 
ror. 

(1901) I Cri L Jour 637. (638) ; 27 .\11 69, 
Emperor v. Ishtiaq Ahmad. 

(1904) 1 Cri L Jour 701 (793) ; 31 Cal 928. 
Satniriiddin Surkar v. Nibaran 
Chandra (/hose. 

(1927) 1927 Cal lOD (409) : 28 Cri L Jour 
469, Harendra Kumar Ghosh v. 
Emperor. 

(1902) 21 .\11 254 (255), Emperor v. Cmlzari 
Lai 

(1931) 1001 All 267 (203): 52 All 941: 32 
Cri L Jour 1.55; Emperor v. Preni 
Narain. 

(1903) 8 Ci i L Jour ICO (ICO) : I Sind L R 
33. Emperor v. Bur. 

(1931) 1034 Pat 232_ (23;3) : 13 Pat 170 ; 35 
Cri L Jour 876, Bamkishen Pershnd 
V. Kmperor. 

(1935) 1935 Nag 178 (179); 31 Nag L R 337: 
36 Cri L Jour 1216, (J.S. Ramshe- 
.shnn V. Emperor. 

[Sho also (1912) 13 Cri L Jour 15 
(16), In re Theophilits Ramappa. 
Wlierc person receives money (or 
tlic express purpose of using it 
for his master's benefit in a parti- 
cular way, he is CHtinsted with 
money, and liis a{>pro|)i i.ition of it 
to himself amounts to .liiniu.il 
br«*ach of trust and nut i lieitiii ' 

(1935) limo C.il 312 (3141 ;r.2 Cal 

Kashiram J Itun Jliunmilla v. It ur- 
dat Rai. Acts o( mi^ai'jiioj i '.iii >u 
may be tre.Ued a.s 
“samn Iraii.-.ictioii" lor 
S. 235. 


(1925) 1925 Cal 260 ^2'^) : 2 
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an accused person where there was a running account between the parties and 
the prosecution was unable to specify the particular item in respect of which 
the offence was committed. This difficulty has been removed by the provision 
that it is not necessary to specify the items in respect of which the offence was 
committed and that it is enough to mention the gross sum in respect of which 
the offence was committed. The second difficulty was that under S. 234 more 
than three offences of the same kind could not be tried at the same trial. Hence, 
in the absence of any provision enabling the clubbing together of different items 
it was found impossible to try at one trial more than three acts of criminal 
breach of trust or dishonest misappropriation though committed in the course of 
the same year and by the same accused. The pronsion that a charge may be 
laid for the gross sum of which the different items (misappropriated in a 
single year) are composed and that such a charge constitutes only a charge for 
a single offence for the purpose of S. 234 has now removed this difficulty. 


Though the sub-section dispenses with the specification of particular 
items or the dates on which they were misappropriated, it requires the gross 
sum alleged to have been misappropriated and the dates between which the 
offence is alleged to have been committed to be specified in the charge; a 
charge which does not specify even these particulars will be bad.^ Similarly, 
the sub-section does not in any way affect the principle tliat the accused must 
have a definite charge to answer ; a charge which contains the gross sum and 
the dates as mentioned in tliis sub-scction may yet be bad as being too vague.® 
Nor docs the section dispense with the necessity of a finding as to a definite 
sum having been misappropriated before the accused can be convicted!" 

The sub-section does not prohibit the specification of particular items 
misappropriated where a gross sum is given as the subject-matter of the 
. offence.'^ Nor does the fact that particular items are specified in the charge 
detract from its character as a charge for a single offence and convert it into 
a charge for as many offences as there are items particularised.® 

The sub-section only pro\’ides that if and when a cliarge is laid for a 
gross sum instead of for particular items, the charge is to be treated as a 
cliarge for a single offence irrespective of the number of items of which the 
gross sum is composed. It does not prohibit the framing of different charges in 


532, Khirodc Kumar Mukerjee v. 
Emperor. 

(1932) 1932 Oudh 115 (147) : C Luck 435 ; 
33 Cri L Jour 343, Sunder v. 

Emperor. 

4. (1927) 1927 L:ih 109 (109) : 28 Cri L Jour 

170, Emperor v. Abdur linhmnn. 
(1935) 1935 Oudh 273 (275) : 8G Cri L Jour 
518, Pinry hal v. Emperor. 

5. (1907) C Cri L Jour 137 (138, 139), Mahom- 

mad Shah v. Emperor. , 

G. (1920) 1920 All 274 (275) : 22 Cri L Jour 84 : 

59 I C 372 : 42 AH 522, Mohan Situjh 
V. Em peror. 

(1925) 1925 Cal 2G0 (2G1) : 26 Cri L Jour 
532 : 85 I C 372, Jlirode Kumar 
Mtiherjce v. Emperor. 

[But see (1928) 1928 Bom 148, (148, 
149, 150) : 29 Cri L Jour 407 : 
52 Bom 280, Emj'C^or v. Byramji 
Jamsetji Chaewalla. Accused can 


be convicted where prosecution 
establishes that some of the money 
mentioned in the charge has been 
misappropriated by him even though 
it may bo uncertain what is the 
exact amount so misappropriated. 

7. (1904)1 Cri L Jour 791 (793): 31 Cal 928, 

Samiruddin Sarkar v. ,^Vi6araH 
Chandra Ghose. 

(1905) 2 Cri L Jour 578 (580) : 30 Bora 49, 
Emperor v. Datto Hanmant. 

(1930) 1930 Cal 717 (718) : 32 Cri L Jour 
321, Bahim Bux Sarkar v. Emperor. 
(1934) 1984 Pat 232 (238) : 13 Pat 170:85 
Cri L Jour 876, Ramkishen Pershad 
V. Emperor. 

8. (1927) 1927 Lah 109 (109) : 28 Cri L Jour 

170, Emperor v. Abdur Rahman. 
(1904) 27 All 69 (70), Emperor v. Ishtiaq 
Ahmad. 



Form op Charges 


1253 


respect of different items;® nor permit such charges when framed to be treated 
as a charge for a single offence. It applies not only to cases where there is 
a general deficiency and the prosecution is not able to specify particular items 
but also to cases where the particular items might have been, but are not 
specified 

The Sub-Section only applies to cases of criminal breach of trust or dis- 
honest misappropriation in respect of money. Where the offence has been com- 
mitted in respect of any other property, the sub-section does not apply.'® 

The Sub-Section applies only to offences of criminal breach of trust 
or dishonest misappropriation}^ Thus, where the accused is alleged to have 
obtained on different occasions several sums from the complainant by false pre- 
tences, a single charge of cheating in respect of all the items is not tenable.'** 
So also, this sub-section does not apply to cases where the accused is charged 
with criminal breach of trust or criminal misappropriation and some other 
offence, such as falsification of accounts, cheating, etc. The provision enabling 
different items to be lumped together and be charged as a single offence in 
the case of a criminal breach of trust or dishonest misappropriation cannot be 
made use of to justify a joint trial of such offence with an offence of a different 
character.'® 


9. (1910) 11 Cri L Jour 337 (339) 5 1 C 970 (Bom), 
Kmperor v. Kashinath iJaqnji Soli. 
(1930) 1980 Mad 978 (980) : 32 Cri L Jour 
223, Kanakayya v. Einiieror. 

10. (1926) 1926 Bom 110 (114); 49 Bom 892; 

27 Cri L Jour 305, Emperor v. 
'yiannuk K. Mehta. 

(1931) 1931 Rang 161 (102) : 32 Cri L Jour 
1008, Sira Subronianion v. Emperor. 
(1931) 1931 Oudh 86 (88) : 6 Luck 441 : 32 
Cri L Jour 540, Dubri Missar v. Em- 
peror. 

(1933) 1983 Nag 827 (327) ; 34 Cri L Jour 
673, liameshwar Brijmohan v. Em- 
2 >eror. 

[See also (1907) 5 Cri L Jour 341 
(342) (Mad), Kaax Visxcanothan v. 
Emperor. 

11. (1907) 5 Cri L Jour 133 (135) ; 29 Mad 558, 

Thomas v. Emperor. 

12. (1922) 1922 Oudh 280 (280) : 26 Oudh Cas 

4 ; 24 Cri L Jour 10, Sarju Prasad 
V. Kifnj Emperor. Charge for cri- 
minal breach of trust of some orna- 
ments — Particular acts of breach of 
trust must bo set out. 

(1911) 12 Cri L Jour 567 (567) ; 12 IC 655 
(Iklad), liat/hatendra Tiao v. Em /)c» or. 
Docs not apply to criminal appropria- 
tion of timber. 

(1918) 1918 Cal 233 (234) ; 18 Cri L Jour 310 
(311), Asrafulla Snrkar \. Emperor. 
Misappropriation of specific articles. 
(1927) 1927 All 223 (224) ; 49 All 312 : 28 
Cri L Jour 171, Raman Lai v. Em- 
peror. Criminal breach of trust of 
ornaments. 

[See (1928) 1928 Bom 521 (521) : 30 
Cri L Jour 329, Dwarkadas Haridaa 
Y. Emperor. Criminal breach of 
trust in respect of .Uoucy— What is 


— .\gent entrusted with goods for 
sale mi.sappropriating the sale pro- 
ceeds is ^Yithin the Section.] 

[Sec also (1908) 7 Cri L Jour 372 
(374): 35 Cal 161, Bipra Das Giri v. 
Niradamoni Bcioa. Charge under 
S. 406, I. P. C. iu respect of some 
deeds not good.] 

. (1931) 1931 Pat 102 (103) : 32 Cri L Jour 
611, Abdnr Rahim v. Em peror. 

(1926) 1926 Bom 110 (113) ; 49 Bom 892 ; 27 
Cri L Jour 305, Emperor v. Atanauk 
K. Mehta. Doe.s not apply to tho 
otlonces of falsification of accounts 
S. 477-A. I. P. C. 

(1915) 1915 Cal 296 (296) : 15 Cri L Jour 153 
(154) ; 41 Cal 722, Raman Bchary 
Das V. Emperor. (Do). 

(1933) 1933 Nag 327 (327): 34 Cri L Jour 
673, Romcshxear Brijmohan \. Em- 
peror. (Do). 

(1912) 13 Cri L Jour 21 (22): 13 I C 213 
(Mad), Lak.shminarain Apnram v. 
Emperor. (Do). 

(1907) 5 Cri L Jour 341 (342) : 30 Mad 828, 
Kasi Visivanathan v. Emperor. (Do). 
(1899) 26 Cal 560 (564), Queen Empress v. 

Matt Lai Lahiri. (Do). 

(1902) 4 Bom L R 433 (434). Emperor \. 

Nnthalal Bajnji. (Do). 

(1900) 10 Mad L Jour 147 (186), N. A. 
Subramanin Iyer v. Emperor. Suii- 
S. 2 doe.s not apply to the olicnee of 
bribery or extortion. 

14. (1904) 1 Cri L Jour 977 (978, 079) (All), 
Raja Khan v. Kinj Km^reror. 

(1931) 1931 Pat 102 (103) : 32 C, i L Jour 
Gil, Abdur Rahim v. Emperor. 

16. (1907) 5 Cri L Jour 341 (312) 80 Mad 328, 

Kasi v. Emferor. 
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The sub-section requires that the period during which the ofTeilce is 
allegea to have been committed should not exceed one year. Thus, where the 
dates of misappropriation of the various items extend over a period of more 
than one year, they cannot all be lumped together in the same charge.^® 

The provision enabling it to be stated that the offence was committed 
between certain dates (instead of on a certain date) applies not only to casQS 
where different items are alleged to have been misappropriated on different 
occasions and a charge is framed in respect of the gross sum made up of the 

different items, but also to cases where a specific sum is alleged to have been 
the subject of the offence. 

Where a single charge is framed under this section in respect of the 
embezzlement of different sums it is only a single sentence that can be passed 
on the accused; a separate sentence cannot be passed in respect of each oif 
tlie items included in the charge.^® 

Under Section 181, sub-s. 2 a cliarge of criminal misappropriation oi 
criminal breach of trust can be tried or inquired into either at the place where 
the ofience was committed or at the place where any part of the property was 
received or retained by the accused. As this sub-section (of S. 222) enables 
any number of acts of misappropriation committed in the course of the same 
year to be combined in the same charge, jurisdiction to try the charge arises 
at any place where the offence was committed in respect of any of the items 
included in the charge or at any place where the money involved in the mis- 
apprcpiiaiion of any of the items was received or retained by the accused.^® 


7. Applicability of Sub-Section 2 to cases where there are two or more 
accuLed persons. 

There is a conflict of decisions as to the applicability of sub-s. 2 to 
cases where two or more persons are accused of criminal breach of trust or 
dishonest misappropriation so as to enable a single charge being framed in res- 
pect of the total sum misappropriated in a given period where such sum is made 
up of several items misappropriated on different occasions. On the one hand, it 
has been held by the Calcutta High Court that the sub-section contemplates 
only cases in which there is only one accused person and tliat where there are 


into .\11 402 (4G2): 38 All 42: IG 
Cri L .lour 813, Kulka Prasad v. 
J'hii peror. 

tl02G) 102G Bom 110 (113): 49 Bom 892: 
27 Cri L Jour 305, E’niju’ror v. 
}{(uuiiili K. Mehta. 

(1919) 1910 Buh 410 (411) : 19 Cri L Jour 
187, Entjirror \. Jaqat liavt. 

(1915) 1915 Cal 296 (29Gj : 15 Cri L Jour 
103(1.53, 104): 4l Cal 722: 22 1 C 
729. Human Jichory J>as\. ]-'m peror. 
(Iti3l) 1931 Rant; IGl (102) : 32 Cri L Jour 
1008, Sira Snbramaniaiti v. Kmpn'ror. 
(lOOS) 8 Cii h Jour 4 (0) : :^0 All 351, Pm- 
juror V. Mata Prasad. 

[S. f (1917) 1917 J/uJC12{G12): 17 
Cri li .lour :1G9 (309), In lie Krishna- 
vnirtlii Aiff/ar. 

10. (191:3) 14 Cii L .lour 219 (22.3) : 19 I C 315 
(Cal), / romofhnnath Ilatiw Emperor. 
( 19 U. 5 ) 2 Cri L Jour 130 (131) : 1905 Pun. 
Ri>. No. 11 , Dhanjibhatj v. Karim 
Khan. 


(1035) 1935 Oudli 241 (244) : 3C Cri L Jour 
477, Munnoo Lai v. Emperor. Ac- 
cused prejudiced — Conviction sot 
aside. 

(1934) 1934 Pat 132 (138) ; 35 Cri L Jout 
G9:i, Deonarian Singh v. Emperor. 
Conviction set aside Ji.s period ex- 
ceeded one year. 

[See (1924) *1924 Cal 908 (900) : 25 
Cri L Jour 1053, Harry Jones v. 
Emperor. Quaere'. Whctliora charge 
under Penal Code, S. 409, is alto- 
gether bad as allegiug an offence 
botwooD two dates, the last of wltich 
is after the date of the complaint.] 

17. (1028) 1928 Bom 557 (560) : 63 Korn 119 : 

30 Cri L Jour 185 VinayaU Luxman 
Jihalkande v, Emperor. 

18. (1931) 1931 All 2G7 (268) : 52 All 941 : 32 

Cri L Jour 155, Emperor v. Prem 
Narain, 

19. (1932) 1982 All 2G (27) : 83 Cri L Jour 127, 

Sunder Lai v. Emperor. 
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two or more accused persons in a case, separate charges must be framed in 
respect of the several items as for different offences.^ The Madras High Court 
has on the other hand, held that there is no reason to restrict the scope of 
the sub-section in this way and even in cases where there are two or more 
accused persons in a case it is open to the Court to lump together the different 
items -misappropriated on different occasions and frame a single charge in 
respect of the total sum composed of the different items.^ But where the charge 
alleges that some of the accused took part in the misappropriation only in res- 
pect of some of the items of which the total sum is composed the sub-section 
has no application and a single charge cannot be framed so as to cover the 
acts of all the accused.^ 

8. Charge under Sub-seotion 2— Whether trial for another item mis. 
appropriated during same period is barred. 

Where an accused is charged under sub-S. 2 with criminal breach of 
trust in respect of a gross sum alleged to have been misappropriated by him 
between two given dates and is convicted or acquitted of such charge, he can 
be tried again in respect of another sum of money alleged to have been mis- 
appropriated by him during the same period but not included in the sum which 
was the subject matter of the previous trial. ^ Such a trial is not barred under 

S. 403 infra. The reason is that in such a case the subsequent trial is not 

for the same offence as formed the subject of previous trial. A fortiori, 
where the previous trial was not for a gross sum misappropriated between 
t\vo dates but was for misappropriation of specific sums of money received 
on specific dates, a fresh trial for another offence in respect of a different sum 
of money said to have been misappropriated about the same time is not 
. barred.^ 

223.* When the nature of the case is such that the parti- Sec. 223 

^ culars mentioned in Sections 221 and 222 do not 

commluin^^^rffence givo the accused Sufficient notice of the matter 
mu«t be stated. with wliich he is char^ied, the charge shall also 

contain such particulars of the manner in which the alleged 
offence was committed as will be sufficient for that inirpose. 

•(Code of 1882, S. 223, and Code of 1872, S. 441 — 

(Code of 1861— iVi/.) 

Note 7. 

1. (1912) 13 Cri L Jour 500 (1507) : 15 lud Cas 

G50 (Cal), a invar Narniyi v. Empvror. 

[Spc also (1907) 6 Cri L Jour 442(444) 

(Cal), Tilak Dhari Ifas V. Kmjh-ror.'\ 

2. (1917) 1917 Mad 524(525) : 17 Cri L Jour 30 

(31), In Jle Appadurai Ayi/nr. 

3. (1931) 1931 R!Ui« 90 (93, 94) ; 8 Rang 032 : 

32 Cri L Jour 930, Mecrinh v. 

ror. 

Note 8. 

1. (1923) 1923 Cal 054 (0.56) : 50 Cal 032 ; 25 

Cri L Jour 156, Snijendrn Walk Do^^c 

V. Emiyeror. 

Cr. r. C. 158 (t 159 


(1931) 1931 All 209 (209): 53 All 411 : 32 
Cri L Jour 370, Brijiivan Dns v. 
Em2>ernr. 

(1910) 11 Cri L Jour 3S7 (339) : 5 Ind Cas 
970 (Bom), Emperor v. Ka^hinalh 
Bngnji Sali. 

[But see (1917) 1917 Mad .v.».l (,V2.5) ; 

17 Cri L Jour 30 (32), In lie Appu- 
dnrni A'ipiar.'\ 

[See also'(1929) 1921) Cal J.57 (-ir.'.J): 

57 Cal 17 ; 31 Cri I, Jour 7 J7, Sidh j 
Eath Awastiii v. F.mji M*r.l . ,• 

2. (1930) 1930 Mad 978 (979) ; 82 Cri 

22:1 : v. Em pri or. '' * -^4 ^ 

^ . c. 
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Note 1 


Illustrations. 

{a) ^ is accused o£ the theft of a certain article at a certain time and.place. The charge 
need not set out the manner m which the theft was effected. ^ ® 

(6) A is accused of cheating B at a given time and place. The charge must set out the 
manner in which A cheated B. •• 

(c) A is accused of giving false evidence at a given time and place. The charge must set 
out that portion of the evidence given by A which is alleged to be false. 

(d) A is accused of obstructing B. a public servant, in the discharge of his public 
functions at a given time and place. The charge must set out ‘ the manner in wWch A 
obstructed B in the discharge of his functions. 

(c) A IS accused of the murder of B at a given time and place. The charge need not state 
the manner in which A murdered B. 

(/) A is accused of disobeying a direction of the law with intent to save B from punish- 
ment. The charge must set out the disobedience charged find the law infringed. » 


Syno 2 )$is. 


Note No. 


Scope of the Section. 1 

Mode of framing charge in various 

cases. 2 

Offence of giving false evidence. 3 

Rioting. 4 

Housf'breaking. criminal trespass, etc. 5 

Sedition, promoting class hatred etc. 6 

Cheating. 7 

Defamation. g 

Falsification of accounts. 9 


Note No. 


Hurt, grievous hurt, etc. . 10 

Forgery, etc. 11 

Culpable homicide and murder. 12 

Receiving stolen property, 13 

Kidnapping. 14 

Extortion. IS 

Unlawful Assembly, IS 

Other offences. 17 

Act done by several persons in further- 
ance of common intention. IS 


Other Topics. 


Notice of the charge. See Note 1. Pt. 1. 
Particulars as to the manner of commission. 
See Note 1. Pts. 3 to 7. 

Particulars in case of abetment. See Note 17. 
F-N (1). 


Particulars in Criminal couspiraev. See Note 
17. F-N (1) 

Public justice, offences against. See Note 17, 
F-N{1). 

Vague charges. See Note 1, Pt. lb. 


1. Scope of the Section. 

The description of offences in the Penal Code must of necessity be 
expressed in abstract terms, but the very object of the trial is to determine whe- 
ther particular acts or omissions on the part of an accused fall or do not fait 
witliin the rule thus abstractedly stated. Conformably to this principle this 
Section lays down tluit. in cases in which the particulars in Ss. 221 and 222 
ante arc not sufficient to give the accused notice of the matters charged 
against him, the manner in which the offence was committed should also be 
stated in tlie charge. The models of charges set forth in Sch. V also con- 
tain or imply the setting forth with reasonable particularity of the matters 
alleged to constitute the offence. Thus, where an accused was cliarged that 
he “being a public servant knowingly disobeyed the direction of the law as to 
the way in which he had to conduct himself, etc.,’’ it was held that the charge 
should set forth what the direction was and what the conduct was wliich con- 
travened 


Section 223 — Note 1. 

la (1878) 2 Pom 142 (144), hnperatrix v. 
Bahaa Khan. 

lb [Sco (1935) 1035 Sind 84 (37): 28 Sind L R 
304 : 3G Cri L Jour 598, Ghousbux 


Mahomed Amin Khan v. Emperor 
Good charge should contain parti- 
culars of manner in which offence is 
committed.] 

Ic (1878) 2 Bom 142 (144), Im 2 >eratrix y. 
Baban Khan. 
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As has been seen in Notes to ’S. 221, the object of these sections is 
firstly to ensure that the accused has sufficient notice of the .matter with*whidi 
he is charged as otherwise he ^vill be seriously prejudiced in his defence^ and 
secondly to enable the Court to keep in view the real points in issue and to 
confine the evidence to such points,^ 

The section does not require that the manner in which the alleged 
offence was committed must be described in the charge in every case. When 
the nature of the case is such that the mere mention of the particulars speci- 
fied in Sections 221 and 222 affords sufficient notice to the accused of the matter 
with which he is charged, this section does not apply and particulars as to the 
manner of commission of the alleged offence need not be given m the cliarge.^ 
No general rule, however, can be laid down as to in what cases such parti- 
culars will be necessary, the matter depending on the circumstances of each 
case.4 

As to the extent to which particulars of the manner of commission of 
an offence should be given in a charge, no hard and fast rule can be laid 
doivn. Each case must depend on its own circumstances, regard being Iiad to 
the question whether the particulars given are such as to give the accused 
sufficient notice of the matter he has to meet^ Besides, the charge must 
allege all facts which are essential factors of the offence in question {^See 


(1869) 1869 Pun Re No. 36 page 65, ZIewa 
Sing V. Crown. Charge must be as 
definite and specific as possible. 

(1885) 11 Cal 106 {100,n0).Deharii[ahaton 
T. Empress. Accused entitled to 
know with certainty and accuracy 
exact nature of the charge brought 
against him. Unless he has this 
knowledge, he must be seriously 
prejudiced in his defence. This is 
true in all cases ; but it is more 
especially true in cases whore it is 
sought to implicate an accused per- 
son for acts not committed by him- 
self but by others with whom he 
was in company. 

(1890)15 Bom 491 (503, 501), Empress v. 
Fakirop2m. 

(1878) 2 Bom 142 (144), Jmjicratrix v. 
Baban Khan. Very object of trial is 
to determine whether particular acts 
or omissions on the part of the 
accused fall or do not fall within 
the rule thus abstractedly stated. 

(1867) 8 Suth W R Cri 95 (96), In rc Don lat 
Moonshec. 

(1916)1916 Cal 188(192): 16 Cri L Jour 
497 (501): 42 Cal 957, Amritial 
Hazara v. Emperor. 

(1916) 1916 All 60 (60): 17 Cri L Jour 411 
(411), Ham Chandar Srtftni v. £m- 
peror. 

(1868) 10 Suth W R 37 (38), Empress v. 
Fatte Ali Biswas. 

(1918) 1918 All 322 (323) : 19 Cri L Jour 35, 
Sital V. Emperor. In a case where 
it is doubtful what ofience has been 


really committed by the accused, it 
is especially necessary that the 
charge should be clearly framed, 

(1923) 1923 All 325 (326) : 24 Cri L Jour 197, 
Abdul Wahid v. Abdullah. 

(1925) 1925 Cal 603 (603, 604) : 26 Cri 

L Jour 849, Kedarnath Chakravarti 
V. ^Jin^jcror. Necessity of a system 
of written accusation specifying a 
definite criminal offence is of the 
essence of criminal procedure. 

(1928) 1928 Gal 675 (676): 55 Cal 858 : 29 
Cri Jj Jour 1022, Satya Narain 
MolutUa V. Emperor. In order to 
convict a man of an offence, all the 
material facts which constitute the 
offence, and which are necessary to 
enable the parties to avail them- 
selves of the verdict and judgment 
should the same charge bo again 
brought forward, must bo stated. 

(1919) 1919 Pat 27 (30) : 4 Pat L Jour 74: 
20 Cri L Jour 161 (P B), Mt. Kesar v. 
Emperor. Charges, to bo precise 
in their scope and particular in 
their details. 

(1922) 1922 Pat 5 (7. 8): 23 Cri L Jour 111, 
Bnl Kesar v. Emperor. 

2. (1918) 1918 Pat 448 (450, 451) : 19 Cri L Jour 

169, liamdhari Singh v. Em pri '-r. 

(1869) 1869 Pun Re No. 36 page 65, Mewa 
Stnijh V. The Croion. 

3. (1916) 1916 All 60(60) : 17 Cri L Jour 41L 

(411), Kamchandar Sahai v. Empi ior. 

4. (1912) 13 Cri L Jour 218 (219); 8'J Cal 781, 

Kiramatullah v. PJoipeie,-. 

6.(1925) 1925 Cal 603 (G0:1. 601); 26 Cri L 
Jour 849, Kedornadi Chakravarlhi 
V. Emperor. 
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Section 221) .« But a charge should not be proEx and rambEng and should not 
contaiif unnecessary allegations.^ 

As to the effect of error or omission in regard to the statement of the 
particulars required by this Section: See Sections 225, 232 and 537 and notes 
thereunder. 


(1870) 14 Suth W R Cri 13 (13), Empress 
y. Parhutty Charan Chakrahutty. 
Prisoner could be little prejudiced 
by the informal character of the 
charge if offence is stated in such a 
way that cannot reasonably be mis- 
taken. 

[See .also (1893) Ratanlal 659 (G66, 
667), Empressv. Waman. If it is cer- 
tain on the evidence, that there 
has been an oSenco, the Code is 
sufficiently wide in its provisions to 
enable a charge of such offence to 
be framed and does not require the 
prosecution to furnish for such 
charge more particulars than under 
the circumstances it can reasonably 
be expected to know]. 

(1864) 1 Suth W R Cri Letters 13 (13. 14), 
Words ct caetera are inadmissible in 
charges— Explicit and full state- 
ments such as can easily be intelli- 
gible to an accused are always requi- 
site in charges. 

(1865) 2 Suth W R Cri Letters 5 (5). Mere 
mention of section under which 
accused is charged is not enough. 

(1865) 2 Suth W R Cri Letters 11 (11). (Do). 

(1933) 1933 Cal 676 (677) : 60 Cal 1394 : 34 
CriL Jour 1219, llajabitddin Mondal 
V. Emperor. It is not sufficient 
merely to charge the accused in the 
bare words of a section of the Code. 
[Sec (1910) 11 Cri L Jour 274 (275): 
3 Ind Cas 344 (P B) (Mad), In re 
Ganajmthy Sastri. Charges ag.ainst 
legal practitioner in proceedings 
under Legal Practitioners Act must 
be precise and clear.] 

(1910) 11 Cri L Jour 303 (303, 304) : 6 Ind 
Cas 209 (P C), In re Chanda Singh. 
(Do.). 

6. (1897) Ratanlal 921 (921), Empress v. 

Punya Sahharam, (Under S. 398 
I P C the carrying of arms must bo 
distinctly alleged in the charge.) 

(1864) 1 Suth \V H Cri Letters 9 (9). 

Charge under S. 109, I. P. C., should 
state that the act abetted was com- 
mitted iu consequence of the abet- 
ment. 

(1804) 1 Suth W R Cri Letters 13 (13, 14), 
(Do). 

(1866) 2 Suth W R Cri Letters 19 (19, 20). 
Charge under S. 471 and, ifas would 
seem to be the case. S. 468 is alluded 
to with a view to specify the punish- 
ment, to which liability is incurred, 
the charge should have contained 
the words "punishable under S. 471 


coupled with S. 468” and should 
contain the description of the docu- 
ment. 

(1862) 3 Suth W R Cri Letters 7 (7). To 
bring charge under S. 467 the docu- 
ment forged should have been one 
of those described in that section 
and this should be stated in the 
charge. 

(1865) 3 Suth W R Cri Letters 8 (8), 
Charge under S. 149, I. P. 0., read 
with another section. Charge 
should state that an offence was 
committed "in prosecution of the 
common object,” and not while the 
accused was a "member” of the un- 
lawful assembly. 

(1870) 14 Suth W R Cri 18 (14), Empress v. 
Parbutty Charan ChakrabuUy. 
Where fraud or dishonesty is an in- 
gredient of an offence, charge should 
specifically refer to fraud or dis- 
honesty. 

(1871) 16 Suth W R 53 (54), Empress v. 
Mehar Doioalia. Charge under 
S. 451, I. P. C. , should be for mere 
trespass with intent to commit 
some specific offence punishable with 
imprisonment. If this is omitted 
then nothing remains but a charge 
for house trespass. 

(1867) 8 Suth W R Cri 30 (30), Empress v. 
Durbarro Police. Charge under 
S. 436, 1. P. C., charge of mischief by 
fire, with intent to cause destruc- 
tion of dwelling house, should lay 
the intent as an inteut to cause the 
destruction, not of a house 
but of a house used as a human 
dwelling. 

(1911) 12 Cri L Jour 483 (483) : 12 Ind Oas 
91 (Lah), Lala v. Emperor. Charge 
did not set out the motive of the 
house-breaking — Charge does not 
come within the provisions of S. 457 

(1866-1867) 3 Bom H 0 App 1 (25). Vothoba 
Malhari v. CorfieJd. Charge under 
Bombay Regulation 1 of 1814 against 
servant absenting himself should 
set out that the accused left his 
employer's service without giving 
the required warning and without 
lawful excuse. 

7. (1926) 1926 Oudh 245 (247, 248); 27 CriL 
Jour 67, Bhulan v. Emperor. 

(1866-1867) 4 Bom H C R 17 (22). Beg v. 
Camidy. Unnecessary allegations 
in a charge may be rejected as sur- 
plusage. It is not necessary for 
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2. Mode of framing charge in varioue oases — See Notes 3 to 9. 

3. Offence of giving false evidence. 

A charge of giving false evidence should be very carefully drawn up 
and must contain full particulars of the manner in which the offence was com- 
mitted.^ It should specify the particular statements which are alleged to be 
false.^ Merely setting out the entire deposition without specifying what portions 
thereof are false is not enough Where a person is accused of gi\dng false evi- 
dence on several occasions each occasion should form the subject of a distinct 
head of the charge.** The offence of giving false evidence is one with a 


Sec. 223 
Notes 
2—3 


the prosecution to prove all that 
has heen alleged in the charge. 

Note 3. 

1. (1906) 4 Cri L Jour 227 (229) (Cal), Bira- 

nand Ojah v. Emperor. 

(1868) 10 Suth W R 37 (38), Empress v. 
Fatte AH Biswas. 

(1868) 9 Sulh \V R Cri 54 (56). Empress v. 
Kali Charan. 

(1906) 3 All L Jour (Notes) 110 (110, 111), 
Baurang v. Emperor. 

(1671) 3 N W P H C R 314 (314, 315), Em- 
press V. Sheo Charan. 

2. (1923) 1923 All 325 (326): 24 Cri L Jour 

197, Ahdul Wahid Khan v. Abdullah 
Khan. 

(1924) 1924 Cal 104 (109): 25 Cri L Jour 
177, Oates v. Emperor. 

(1918) 1918 Pat 448 (450, 451): 19 Cri L 
Jour 1G9, Bamdhari Singh v. Em- 


peror. 

(1917) 1917 Pat 639 (639): 18 Cri L Jour 
1039, Bansi 1‘ande v. Emperor. 

(1866 5 Suth W R Cri Circuit 3 page 2. 

(1865 4 Suth W R Cri Letters 4 (4). 

(1867 8 Suth W R 95 (96), Empress v. 
Daulai Munshee. 

(1875) 7 N W P H C R 137 (145), Empress 
V. Jamurah. 

(1906) 3 All L J (Notes) 110 (110, 111), 
Naurang v. Emperor . 

(1869) 1869 Pun Re No. 36 page 65, Mexoa 
Singh v. 7'he Crotvn. 

(1900*1902) 1 Low Bur Rul 268 (269), Croton 
V. Mi Shwe Ke. 

(1871) 16 Suth W R Cri 47 (47, 48), Empress 
V. jT/a^t«r<i7 Misser. 

(1872) 17 Suth W R Cri 32 (32, 33), Em- 
press V. Boodhun ..4/iir. 

(1890) Ratanlal 511 (514), Empress v. 
Bhaikaji lino. 

(1875) 28 Suth W R Cri 28 (30). Empress 
V. Mungal Dass. 

(1889) Ratanlal 488 (490), Empress v. 
Kalidas. 

(1895) 19 Bom 362 (363), In re Jivan Am- 
baidas. 

(1901) 28 Cal 434 (437), Beilbj v. Emperor. 

(1883) 5 All 17 (22, 23), Empress v. Niaz 
All. 

(1884) 6 All 105 (106), Bar Dial v. Dtirga 
Prasad. 

(1896) 18 All 203 (205), Balwani Singh v. 


Timed Singh. 

(1899) 21 All 169 (162), Empress y. Zakir 
Busain. 

(1897) Ratanlal 925 (926), Empress v. Dau- 
lata Dhondi. 

(1865) 2 Suth W R 51 (51), Empress v. 

Bhutto Laljee & Sheboo. 

(1866) 5 Suth W R 71 (71), Empress v. 
Fazul Meeah. 

(1866) 5 Suth W R Cri 6 (6), Queen v. 
Kodai Kahar. 

2 Sbome L R 38, In re Purushottam Lai 
Kheri. 

(1876) 25 Suth W R 46 (40, 47), Empress v. 
XJdit Singh. 

(1868) 9 Suth W R Cri 54 (56), Empress v. 
Kali. 

(1868) 9 Suth W R Cri 14 (14), Empress v. 
Feojdar Boy. 

(1808) 9 Suth W RCri 25 (26, 27), Empress 
V. Soonder Mohooree. 

(1909) 10 Cri L Jour 150 (153) : 30 Cal 808, 
Bakhalchandra Luha v. Em 2 >eror. 
(1871) 3 N W P H C R 314 (314, .315). Em- 
press V. Shco Charan. Charge that 
accused "on or about 15th April 1871 
gave false evidence" is not enough. 
[Compare (1910) 11 Cri L Jour 277 
(279) : 4 Ind Cas 438 (P C), In the 
matter of Lai Bing Firm. Whole 
evidence of witness, a tissue of false* 
hood — Charge not admittingof being 
formulated in a series of specific aile* 
gations of perjury — Gist of accusa- 
tion sufficiently clear to the accused 
— Accused not prejudiced by the 
charge — Proper. 

(186G) 5 Suth W R Cri Circuit 2 (2). 

(1900) 27 Cal 985 (987. 988), Durga Di'S 
Bakshit v. Umesh Chandra. 

(1901) 5 Cal W N 615 (016), Mohim Chun- 
dcr V. Emperor. 

(1901) 28 Cal 348 (352), Isab Mamlnl v. 
Empress. 

3. (1924) 1924 Cal 104 (106. 100): -25 Cri L 

Jour 177, B. II. E. Ontes v. j; , * 
peror. 

(1868) 9 Suth W R Cri 2-0 (2G), K nio ecs v. 
.S'oondrr Mohooree. 

(1876) 25 Suth W R 4G (4C, 17). Empressv. 
Udit Sim/h. 

4. (1912) 13 Cri L Jour 62 (C3) : 13 Ind Cas 

398, (Cal), Jang Bahadur Lai v. 
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specific name within the meaning of Section- 221; it is therefore not necessary 
to state that the charge falls within a particular part of the Section.® Nor is 
it necessary to state^ that the subject of the false statement is material to 
the result of the inquiry.® Where there are several false statements in the same 
deposition, there should only be a single charge for aU such statements.’!^ 

As to the mode of framing a charge where the accused has made t^vo 
contradictoiy statements but it is doubtful w^hich of them is false, see Sec- 
tion 236 and notes thereunder. 

4. Rioting. 

“Rioting” is an offence with a specific name and, under Sub-Section 2 
of Section 221, may be described by its name only.^ When a person is charged 
with rioting it means tliat the prosecution alleges that all the nbcessary in- 
gredients constituting the offence of rioting are present; it is not necessary to 
set out what those ingredients are.^* There is however a conflict of opinion as 
to ■whether the common object of the unlawful assembly is necessary to be 
mentioned in the charge. On the one hand it lias been held that the common 
object does not come within tlie particulars mentioned in Sections 221 and 222, 
nor within Section 223 as a manner in which the offence is committed and 
that therefore it is not necessary to be stated in the charge though it would be 
desirable to do so.^ In Kodritiallah v. Emperof^^ it w^as held that the offence 
of rioting “can be legally described by its specific name and the question whe- 
ther any further particulars are necessary under Section 223 Criminal Proce- 
dure Code, must be a question of discretion according to the circumstances 
of each case”. This seems to suggest tliat the common object may be con- 
sidered as the manner in wliich the offence was committed. It is apparently in 
this i-iew' that it has been held in a number of cases tliat the common object 
must be stated in a charge of rioting.® 


peror. 

(1808) 9 Suth W R Cn 14 (14), Empress v. 
EcrtjAnr liou. 

5.(1921) 1921 Bom S (13): 45 Bora 831 : 22 
Cii L Jour 241, Piirshotlnm Ishoar 
.liH ill V. Emperor. 

C. (1SC2) 1 Weir 140(151), Empress v. Aidrus 
Sahib. 

7. (1871) 1 Weir ICO (IGl). 

Note 4, 

1. (1912)13Cri B Jour 218 (219) : .39 Cal 781. 

KndrutuUah v. Emperor. 

(1028) 1928 Cal 732 (733. 734): 55 Cal 879: 
29 Cri L Jour 823, Emperor v. Pam- 
chandra. 

la (1928) 1928 Cal 732 (733, 734): 55 Cal 879: 
29 Cri L .Tour 823, Emperor v. Rom- 
rhnndrn. 

2. (1933) 1933 Oraili 19 (20): 8 Luck 199: 34 

Cri L Jour 393. Ghmitiddin Khan 
V. Emperor. 

(191.5) 101.5 Lab 418 (422) ; IG Cri L Jour 
G89 (G9:)) : 1915 Buu RoNo. 16, Dhian 
Sint/h V. Emperor. 

2a (1912) 13 Cri L Jour 218 (219) : 89 Cal 781, 
Kudrutullah v. Emperor. 

3. (18.85) 11 Cal lOG (108), liehari Mahaton v. 

Empres.i. 

(1899) 8 Cal WNC05(607).C;nf«£fcrCoo»mr 


Sen V. Empress. 

(1894) 21 Cal 955 (973), M’ariadar Khan v. 
Empress. 

(1899) 26 Cal 630 (C33), Tafazzul Ahmed 
Chouditrtf V. Empress. 

(1394) 22 Gal 276 (285), Snlia v. 

(1905) 2 Cri L Jour 275 (277) (Cal), Budhu 
V. Mf. Lachminia. 

(1907) 6 Cri L Jour 446 (448, 419) (Lab), 
Govardhan Das v. Emperor. 

(1805) 4 Sutb W R Cri L 9 (9, 10), 
lJu rjmul. 

(1804) 21 Cal 827 (831), Basiraddi v. Em- 
press. 

(1016) 1916 Mad 834 (834): 16 Cri L Jour 
809 (809), In re Bamasioamv Naidu. 

(1912) 13 Cri L Jour 218(219): 39 Cal 781, 
KiidrutuUah v. Emperor. 

(1921) 1921 Cal C05 (606): 25 Cri L Jour524. 
Kashi Paramanik v, Damu Para- 
manik. 

(1925) 1925 Cal 913 (913): 26 Cri L Jour 827, 
Amirvdda Matca v. Emperor. 

(1024) 1924 Mad 584 (584, 585) ; 25 Cri 
L Jour 396, In re Kootoora Thevan. 

(1899) 4 Cal W N 190 (192, 193), Jagat 
Chandra Boy v. Bakhal Chandra 
Boy. Wbero the common object is 
to assort a bona fide belief iu bis 
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5. House-breaking, criminal trespass, etc. 

A charge of house-breaking or lurking house-trespass under Sec- 
tion 457 Penal Code or an offence under Section 451 of the Penal Code is 
not an offence with a specific name and therefore so much of the definition 
of the offence as is necessary to give notice to the accused of the matter cliargied 
must be set out under Section 221 ante. Thus it must specify the intention 
\vith which the accused is alleged to have committed the trespass/ . Where 
the charge does not si>ecify any intention of the kind mentioned in the Section, 
the accused cannot be convicted under it,^ unless, it is quite certain that he 
has not in any way been misled or prejudiced in his defence by the defect in 
the charge. (See Section 225 infra). Similarly it is not open to a Court to 
convict an accused under Section 457 Penal Code when the intention found to 
have been entertained by him is different from tliat specified in the charge^ 
unless the accused has not been misled by the defect in the cliarge.'* But where 
a charge purporting to be one imder Section 457 Penal Code does not specify 
the intention of the accused it is open to the Court to convict him under 
Section 456^ i^See Section 238 infra). 

See also the undermentioned cases/ 

For a conviction under Section 447 which is an offence with a specific 
name, it is not necessary to specify the ulterior offence the accused intended to 
commit/ 


6. Sedition, promoting class hatred, etc. 

In a charge under Section 124-A Penal Code (Sedition) or Sec- 
tion 153-A Penal Code (promoting class hatred), it has been held tliat it is 

right to somo interest in the land, 

Magistrates would do well to charge 
under S. 143, I. V. 0., stating as 
the common object the object of 
enforcing their right or supposed 


right to the property. 

(1924) 1024 Lab C67 (608) : 25 Cri L Jour 43 
Allah Dad v. Em])eror. 

(1928) 1928 Pat 405 (108): 29 Cri E Jour 
3dO,AhluMuinv. Emperor. Charge 
should mention the principal and 
pron)iucnt common object and not 
incidental happenings. 

(1908) 8 Cri L Jour 41 (40) (Kathiawiirj : 
In rc Koli Moti Mari. 

[See (1008) 8 Cri L Jour 129: 30 
Cal 158, Dasaratlii Maha Ptttra v. 
Udfjhn Sahii. Where the common 
object is set out in the charge the 
conviction is not bad merely bccau.se 
there is no express finding as to the 
common object.] 

Note 5. 

1.(1804) 22 Cal 391 (403), Balmnkand \. 
Ohansnmran. 

(1864) 1 Suth W R Cri L 13 (13, 14). 
(1871)16 Suth W R 53 (54): Empress v. 
Mehar. Charge under S. 451. 

[See also (1916) 1916 Mad 571 (572) : 
10 Cri L Jour 298 (299), In re Mala 
Mekala Kali Suhbadu. -A. charge 
under Section 457 is defective if it 
does not mention the article stolen 


or the name of person whoso bouse 
was broken into.] 

2. (1911) 12 Cri L Jour 183 (183) : 12 Ind Cas 

91 (Lab), Lola v. Emperor. 

3. (1022) 1922 Pat 5 (7, 8) : 23 Cri L Jour 114, 

Jial Kesar Sintjh v. Emperor. Con- 
viction under S. 457 with intent to 
commit adultery on a charge there- 
under alleging intent to steal was 
hold bad where the accused was pre- 
judiced. 

(1912) 13 Cri L Jour 224 (224) : 14 Ind Cas 
320 (Cal). Jharu Sheikh v. Emjicror. 

(1923) 24 Cri L Jour 119 (119): 71 I C 247 
(Cal), Hajari Sonar Emperor. 

I. [See (1901) 23 .\11 82 (83, 81), Empress v. 

Kan<jla. Conviction of ditlorent in- 
tent, 0. g., to commit adultery, on a 
complaint alleging an intent to 
commit theft.] 

5. (1917) 1917 Cal 824 (826): 17 Cri L Jour 121 
(426, 427): 44 Cal Knrali I.k- 

sad Guru v. Emperor. 

G. (1903) 16 C P L R 182 (l83). Emp-.'-'r 

Mullu Teh. Charge under S. 161 — 
It is not necessary that tho bu.-- 
band shall bring a spccilic ' ha:-' c of 
adultery. 

7. (1911) 12 Cri L Jour 453 (461):U Im Cas 
797 (798) (Mad), In re huntam Sesk- 
ayya. 

(1906) 4 Cri L Jour 293 (328) ; I'-iOd Pun Re 
No. 12, Itam Saran v. Emjicror. 
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not necessary to set out the offending passages of the speech or writing in 
question where the case for the prosecution is that the speech or writing in 
quesuon taken as a whole comes within the mischief of the law.^ The require- 
ments of the law' are satisfied if the charge gives such a description of the 

words used as is reasonably sufficient to enable the accused to know the matter 
with which he is charged.^ 


7. Cheating. 

As the illustration to Section 223 show's, in a case of cheating the charge 
must set out the manner in which the offence w-as committed so as to give 
the accused sufficient notice of the matter with which he is charged.^ Whe’ther 
the manner set out is reasonably sufficient to give the accused such notice 
depends upon the facts and circumstances of each case. Where the manner was 
described in the charge as follows; — “by deceiving with false representations 
and promises as well as by conduct” it was held tliat the expression used w'as 
too vague and indefinite. Where the charge is for an offence under the first 
portion of Section 415 Penal Code, it is not necessary to state that any loss 
W'as caused by the inducement^ though it states that the property induced to 
be delivered is that of the prosecutor.® But where the charge is under the 
second portion of Section 415 it is necessary to state in what way the com- 
plainant would be a loser and the accused a gainer, as a result of the 
inducement.** A charge of an attempt to cheat should state the person upon 
whom the attempt was made and the manner in w'hich he w'as induced.® 

8. Defamation. 


A charge of defamation should set out the words alleged to be de- 
famatory.^ But where the charge is clear and unambiguous and such that the 
accused cannot be misled in any way, the mere fact that the exact defamatory 

[But see (1896) 19 Mad 240 (241), 

Empresa y. Rayapadayachi. Inten- 
tion should be specified.) 


Note 6. 

1. (1908) 8 Cri L Jour 272 (279): 33 Bom 77. 

Emperor y. Tribuvandas. 

(1909) 9 Cri L Jour 140 (141) : 1 Ind Cas 42 
(Mad), In re Chidauibaram mini. 
(1910)11 Cri L Jour 583 (587): 4 Sind 
L R 55 : Emperor v. 

(1909) 9 Cri L Jour 450 (460): 32 Mad 384, 
In rc Krishnaswami. 

[But compare (1909) 9 Cri L Jour 
108 (112): 32 Mad 8. In rc Subra- 
mnnia Sivn. A charge of sedition is 
defective if it does not sot out the 
speeches or the passages iu the 
speeches which the prosecution 
alleges to be seditious, but this de- 
fect does not necessarily vitiate the 
charge.] 

[See also (1931) 1931 Lah 186 (187): 
32 Cri L Jour 1202, C/iint Ram v. 
Emperor. Charge under S. 12A-A, 
I. P. C., substance of the speech 
should bo specified.] 

2. [See cases in F-N. (1).] 

Note 7. 

1. (1904) 1 Cri L Jour 124 (129, 137) (Cal). 
Hurjee Mull v. Inam AH Sircar. 


(1933) 1933 Sind 169 (171): 34 Cri L Jour 1049. 

Varumal Lahrumal v. Emperor. 
(1925) 1925 Cal 603 (604): 26 Cri L Jour 
849, Kedar Nath Chakravarti v. 
Emperor. 

(1918) 1918 Nag 22 (26): 19 Cri L Jour 657, 
J angilnl v. Emperor. 

(1917) 1917 All 108 (108) ; 18 Cri L Jour 131 
(131), Mcghraj v. Emperor. 

(1925) 1025 Cal 674 (675. 676): 20 Cri L 
Jour 906, Qokul Khatik v. Emperor. 
(1922) 1922 Lah 424 (424): 23 Cri L Jour 
595, Janaki Das v. Emperor. 
la (1925) 1925 Cal 603 (604): 26 Cri L Jour 
849, Kedar Nath Chakravarti v. 
Emperor. 

2. (1930) 1930 Lah 407 (408): 32 Cri L Jour 

299, Fateh Haidar v. Emperor. 

3. (18G2) 1 Weir 471 (472, 475), Queen v. Vil- 

lians. 

4. (1917)1917 All 108 (108): 18 Cri L Jour 

131 (131), Mcghraj v. Emperor. 

5. (1904) 1 Cri L Jour 124 (129) (Cal), Hurjee 

Mult V. Inam Ali Sircar. 

Note 8. 

1. (1925) 1925 Cal 1121 (1125): 26 Cri L Jour 
1539, Pratap Chandra Guha Roy v. 
Emperor. 

(1912)13 Cri L Jour 488 (489): 15 Ind 
Cas 468 (Cal), Anathnath Dey v. 
Mohendranath. 
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words are not reproduced does not vitiate the charge.^ Where defamatory 
words are alleged to have been uttered by the accused on several occasions, 
the charge must give particulars of the various occasions.^ 

9. Falsification of accounts. 

A charge of falsification of accounts imder Section 477-A Penal Code 
must specify the entries alleged to be falsified.^ 

10. Hurt, grievous hurt, etc. 

A charge under Section 324 Penal Code should follow the wording of 
the definition of the offence^ inasmuch as it is not an offence ivith a specific 
name, but it need not deny that the hurt was caused on grave and sudden provoca- 
don.2 Where two persons commit an affray and also cause hurt to each other 
the charge must be for the more serious offence of hurt ^ Where the accused 
is alleged to have caused several hurts a general charge covering all the hurts 
without particularising the details will be bad.** 

11. Forgery, etc, 

A charge of forgery should contain a descnpaori of the document 
forged. It is not sufficient to say merely that the accused committed forgery by 
signing the name of a certain person (specified) on a document.^ See als^ 
the undermentioned cases.^ 

12. Culpable homicide and murder. 

Illustration (e) to this Section shows that the charge for murder need 

not set out the manner in which A murdered B- But as has been seen in the 
notes to Section 221, where the charge does give details it must be fully and 
correctly given. Thus it should follow the definition and language of Sec- 
tion 300 of the Codc.^‘‘ Where the murder is alleged to have been effected 
by blows, it should set out that the blows were inflicted with tlie intention of 
causing death or that they were sufficient in the ordinary course of nature to 
cause death and that they were intentionally inflicted.^ It should mention the 


2 . (1932) 1932 Nag 158 (159): 34 Cci L Jour 

164, Samrathtnal Marxvadi v. Em- 
peror. 

3. (1930) 1930 Sind 02 (04) : 30 Cri L Jour 

1073, AliMnhomed v. Emperor. 

Note 9. 

1. (1912) 13 Cri L Jour 251 (251); 14 Ind Cas 
003 (Mad), Ai\ja<jiri V enkataramiah 
V. Emperor. 

(See also (1899) 20 Cal 500 (503). 
Empress v. ^ali Lai Lahir. Parti- 
cular rcgister.s and returns alleged 
to be falsified]. 

Note 10. 

1. (1897-1901) 1 Upp Bur R 318 (318), Empress 

V. Nya Seik. 

2. (1868) 4 Mad H C App 5 (5). 

3. (1908) 7 Cri L Jour 498 (499): 4 Low Bur R 

237, Emjyeror v. Nya Ytue. 

4. (1892) 17 Bom 200 (262, 203), Empress v. 

Bayia Punja. 

(1890) 15 Bom 491 (508. 504), Empress v. 
Fakirapa. 

Note 11. 

1. (1865) 4 Suth W R Cri L 4 (4). 


2. (1913) 14 Cri L Jour 129 (130): 18 lud Cas 
881 (Cal), llaidar Ali Pradhania v. 
Emju-ror. Charge under S. 467, 1. 
P. C. —Intention must be specifiod. 

(1869) 0 Bom H 0 R 43 (44), Bey v. Qauya- 
ram Malji. Charge under S. 471 — If 
sentence is to bo on footing of the 
document being one of the kind 
montioued in S. 407, the charge 
should specify the nature of tho 
document. 


(1864 

(1805 

(1866 

(1864 


1 Suth W R Cri L 9 (9). 

2 Suth W R Cri L 19 (19. *20). 

3 Suth W R Cri L 8 (B). 

1 Suth W R Cri L 10(10). 
Note 12. 


la. (1926) 1926 Oudh 148 (149); 27 Cri L Jour 
62, Sheo Shatikar v. Emperor. 

1. (1920) 1926 Oudh 148 (149): 27 Cri L Jo.ir 
02, Sheo Shanketr v. Ernpr> i r. 
(1882)8 Cal 211 (213). In th moCter of 


Samirnddin. 


(1893-1900) 1893-1900 P J L I'. 32.s (:128). 
(1805) 3 Suth W R Cri L 3 (3). Culpable 
homicide not amounting to murder 
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fact of death having ensued^ and in oases of wilful murder the words “culpable 
homicide amounting to murder” must be used.3 Section 34 of the Penal Code 

cannot be used in a charge under the second part of Section 304 of that Code^ 
See also the undermentioned cases.^ 

13. Receiving stolen property. 

A charge of receiving stolen property should state that the accused 
dishonestly retained or received stolen property kno^g or having reason to 

believe that it had been stolen.^ It should also mention the name of the person 
to whom nhe property belonged.^ 

14. Kidnapping and abduction. 

In a charge of kidnapping under Section 366 Penal Code it should 
appear clearly whether the accused persons are being charged with kidnapping 
or with abduction and similarly whether the intent alleged was an intent to 
compel the \ictim to marry against her A\iU or whether the kidnapping or 
abduction was witli the knowledge that it was likely tliat the victim would be 
forced or seduced to illicit intercourse.^ {See also cases in Notes 17 infra). 

15. Extortion. 

Where the offence charged involves consequences wliich may be stated 
in a general form such as may arise in a case of arson where a man may 
by one act of arson set fire and destroy several stacks of several persons no 
particulars are required, the nature of the offence being sufficiently stated by 
the date, time and place of setting of fire: but a charge for extortion or for 
obtaining money from persons by unlawful means should state with accuracy 
the approximate amounts alleged to have been obtained from each person and 
the nature of the extortion used against each person.^ {See also cases in 
Note 17 infra). 

16. Unlawful Assembly. 

In a charge for the offence of being a member of an unlawful assembly, 
what is necessary is tliat the accused shall liavc reasonably distinct notice of 


—Intention or Unowledge in S. 200, 

I. P. 0. should l*e specified. 

(1866) f) Suth W R (Recorder’s Reference) 
1 (2). Oovernment v. Ilnmosamu. 

2. (I8C5) 2 Suth W R Cri L 17 (17). 

3. (18G4) 1 Suth W R Cri h 0 (0). This deci* 

sion under Code of 1801 says that 
the charge should deny the’ special 
exceptions. S. 800, I. P. C.— Hut 
now Sul)-s. 5 removes that necessity. 
(1804) 1 Suth W R Cri L 10 (12). 

(1804) 1 Suth W R Cri L 13 (13). Under 
Code of 1861 — Exceptions to Section 
should be denied in the charge. 

4. (1925) 192.5 Cal 913 (915): 20 Cri h Jour 

827, Auirvdha Mann v. Emperor. 

5. (1935) 1985 Rang 299 (300) : 36 Cri L Jour 

1360, A’j/rt Tha Aye v. Emperor. 
< The question of intention or know- 
*• 'ledge should never be mentioned in 
a charge of homicide. 

(1935) 1935 Sind 28 (23) : 28 Sind L R 295 ; 
j 36 Cri L Jour 504. Dittav. Emperor. 


Charge under S. 304, I. P. C. should 
indicate under which part of the 
section accused is charged. 

Note 13. 

1. (1898) 1898 All \V N 70 (70). Empress v. 

Gndlu. Charge under S. 411, I. P. C. 
(18G5) 4 Suth W R Ori L 11 (11). 

2. (1862-1865) 1 Bom TI C R 95 (96). Een v. 

Siddu Bin Bnlnalh. 

Note 14. 

1. (1933) 1933 Cal 194 (195): 34 Cri L Jour 
1107, Mahomed AH v. Emperor. 
(1929) 30 Cri L Jour 857 (858): 117 I. C. 862 
(Cal), Fedii Sheikh v. Emperor. No- 
tice of charge of kidnapping under 
S. 366 is not a fair, proper or sufli- 
cient notice of a charge ofahduction 
under the same Section. 

Note IS. 

1. (1916) 1916 All 60 (60) : 17 Cri L Jour 411 
(411), Bam Chander Sahai v. Em- 
peror. 
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the common object^ imputed to them and of the manner in which that common 
object is to be brought ^\'ithin the language of Section 141. The charge of 
unlawful assembly with the common object of “harassing Hindus is not too 
general or unfair or unjust to the accused.® 


.223 
Notes 
16—17 


17. Other offences. 

See the undermentioned cases.^ 


Note 16. 

1. (1934) 1934 Sind 164 (1G9) ; 36 Cri L Jour 

231. AUahrokhio v. Emperor. 

(1923) 1923 Pat 1 (4) : 2 Pat 134: 23 Ori L 
Jour 625, Emperor v. Abdul Hamid. 
Common object must be speci6ed. 

2. (1924) 1924 Mad 376 (377) : 24 Cri L Jour 

852, In re Parahtishiyil Ayamad. 

Note 17. 

1. Abetment of offences : — 

(1925) 1925 Cal 341 (345): 52 Cal 253: 26 
Cri Xj Jour 487, Alimuddi Naskar v. 
Emperor. Abetment of offence under 
S. 114. I, P. C.— Specific charge to 
that effect necessary. 

(1865) 2 Suth W R Cri L 7 (7). Charge of 
abetment under Ss. 109 and 114 
should state that abetter was pre- 
sent at offence. 

(1865) 3 Suth W R Cri 5 (5). 

U925) 1925 Mad 364 (364) : 25 Cri L Jour 
1254, V. Emperor. Charge 

of abetment by being present at of- 
fence of mischief — No particulars as 
to any act before the offence — Charge 
bad. 

(1865) 3 Suth W R Cri L 9 lO). 

(1866) 5 Suth W R Cri L 6 (6). Charge for 
instigating another to commit an 
offence should specify the offeuce 
instigated. 

(1901) 25 Bom 90 (100), v. Anant 

Pnranik. A general charge of insti- 
gating various persons to commit 
dacoities is bad; the separate acts 
of abetment must bo distinctly spe- 
cified. 

(1901) 24 Mad 523 (546). Emperor v. Tiru- 
mal lit’ddy. Charge of abetment by 
conspiracy not alleging an overt act 
in pursuance, is bad. 

(1922) 1922 Oudh 250(251): 25 Oudh Cas 
151; 23 Cri L Jour 697, Girjn Dnynl 
V. Emiicror. Charge-sheet which 
does not specify which accused is 
charged for abetment and which 
accused for the principal offence is 
defective. 

(1865) 2 Suth W R Cri L 7 (7). Abetment 
should form the subject of separate 
charge. 

(1365) 2 Suth W R Cri L 9(10). Abetmeul 
should bo charged as a separate 
head. 

(1866) 6 Suth W R Cri L 5. A mere 
charge of “Abetment” is not enough; 
the particular kind should be spe- 
cified. 


(1002) 25 Mad Cl (70, 71). S^ftramauia 
^Ayyar v. Emperor. (Do). 

(1865) 8 Suth W R Cri L 17 (17). Slere 
charge of abetment is not enough. 

(1915) 1915 Cal 719 (724): 16 Cri L Jour 9 
(14): 42 Cal 1153, Harsh Nath Chat- 
terjee v. Emperor, 
liobbery and Dacoity : — 

(1912) 13 Cri L Jour 125 (126): 13 Ind Cas 
781 (Mad), Mandi Ghasi v. Emperor. 
If the charge for dacoity does not 
set out or indicate which particular 
dacoity an accused is tried for, 

• the conviction must be set aside. 

(1911) 12 Cri L Jour 193 (195) : 10 Ind Cas 
682 (Cal), Bashidaszaman v. Empe- 
ror. Dacoity — Not necessary that 
the charge should in such cases 
specify that other persons besides 
those convicted and acquitted took 
part in the dacoity or that they 
should be referred to in the charge. 

(1871) Ratarilal 35(56), Beg v. Mukta Manka. 
Charge under 1. P. C. S. 397. 

(1860) 5 Suth W R Cri h 10(10) (Do). 

(1865) 2 Suth W R Cri L 11 (11). Charge 
of “robl)ecy” is suflBcient, but if 
the nature of the violence is des- 
cribed, the language of S. 390 should 
be adopted. 

(1864) 1 Suth W R Cri L 10 (11). 

(1897) Ratanlal 921, In Be Pxitiya. 

U933) 1933 Cal 294 (295) : 34 Cri L J .524, 
Mndhusingh Kanartn \. Emj)eror. 
Although charge under S. 396 has 
an incidental reference to a charge 
of murder there should be no con- 
viction for murder without a specific 
charge under S. 302, I. P. C. 

(1925) 1925 Lah 337 (337) : G Lab 24 : 26 
Cri L Jour 1153, Labh Singh v. 
Emperor. If a dacoit commits mur- 
der during the dacoity he sliould be 
charged vinder S. 39G, Poual Code and 
not under Ss. 304, 39.5 Penal Code. 

(1877) 1 Weir 447 (448), In the tnnitcr of 
Muthtulappan. Proper charge : That 
you committed dacoity and that in 
commission of such dacoitv inmdor 
was committed by one of the nicin- 
bcr.s and that yovi have thtueb; 
committed an offence paiU'liai.l' 
under S. 396. I. P. C. 

(1926) 1026 Oudh 245 (247, 24Syf^ C. iL 
Jour 57, Uiiulan y. l).%- 

coity wi((h^urdor> 

(1911) 12 Cri L^ur 468 (lG8i ; llJadiCft 
1004 (RVng), .V. Enipe 
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Sec. 223 
Note 17 


Robbery. 

(1924) 1924 Cal 643 (644): 51 Cal 265:25 
Cri L Jour 1024, Einpetor v. AH 
Mirza. Ss. 397, 398 do not create 
anv oflence. 

(1865) 4 Suth W R Cri L 1 (1). 

(1925) 1925 All 305 (305) : 47 All 59 : 26 Cri 
L Jour 570, Dulli v. Emperor. 

(1906) 28 All 404 (405) Notes, Emperor v. 
Natjcshtcar. 

(1866) 2 Suili ^V R Cri L 1 (1). In a charge 
of dacoity the words “with others 
to the number of five or more” are 
redundant. 

(1924) 1924 Mad 584 (584) : 25 Cri L Jour 
396, In lie Kottoora 2'hevan. 

Extorlion : — 

(1916) 1910 All 60 (60) : 17 Cri L Jour 411 
(411), Rrtm Chandra Sahai Em- 
peror. Extortion against whom and 
what amount extorted and the 
nature of the extortion should be 
specified. 

(1806) 5 Suth W R Cri L 4 (4). Extortion 
charge should state the offence 
punishable with death, transporta- 
tion, etc., with which the persons 
threatened in order to extort pro- 
perty from a certain person. 

Thejt 

(1809-70) 5 Mad H C App 37 (87) (theft). 

(1021) 1921 Cal 005 (606) : 25 Cri L Jour 
524, Paramanik v. Damn 

Paramanik. Charge of stealing paddy 
from a certain land must contain an 
accurate description of the land from 
which the paddy was stolen. 

Criminal ConsjAracy : — 

(1916) 1016 Cal 188 (194) : 16 Cri L Jour 
497 (502) : 42 Cal 957, Amrxt Lai 
llazrow Emperor. Indictment must 
in the first place, charge the cons- 
piracy. 

(1933) 1933 All 498 (501) : 35 Cri L Jour 
ICS, Manfibendra Nath Itoyv. Em- 
peror. Charge need not contain 
names of all other conspirators. 

(1911) 12 Cri L Jour 2 (2) ; 38 Cal 559, Em- 
peror V. lialit Mohaxi Chakravarti. 
In a conspiracy ease the accused can 
bo charged with conspiracy with 
persons unknown, but if they are 
charged with conspiring with per- 
sons known then such persons must 
be named in the charge. 

(1926) 1926 Oudh ICl (165) : 26 Cri L Jour 
1602, liishambar Nath Kundon v. 
Emperor. In the nature of things 
a charge of conspiracy would bo 
vague if the defence expects the 
proof of the conspiracy to be in- 
cluded in the charge. 

(1926) 1926 Sind 171 (173) : 20 Sind L R 
18 ; 27 Cri L Jour 243, Kishan Chatid 
V. Emperor. Charge of conspiracy 
in respect of one agreement between 


several accused persons to cheat such 
members of the public as they 
could defraud by deceitful means 
is not bad. 

(1924) 26 Cri L Jour 33 (40); 83 Ind Cas513 
(Cal), Kali Das v. Emperor. Accused 
may legally be charged merely with 
the offence of criminal conspiracy. 

(1928) 1928 Rang 118 (123, 124) ; 6 Rang 6 ; 
29 Cri L Jour 555, Btin Gyaw v. 
Emperor. Charge need not state in 
all its details the actual specific 
acts that the conspirators are alleged 
to have agreed to do or cause to be 
done. lu most conspiracies the agree- 
ment amongst the conspirators is of 
a general nature. 

(1927) 1927 Sind 161 (163,165, 166) : 28 Cri L 
Jour 426: 22 Sind LB91, Ha^i «Samo 
V. Emperor. Gist of the offence of 
criminal conspiracy is the agreement 
itself and where the object of the 
agreement is to do an unlawful act 
and not to do a lawful act by an 
unlawful means, it is sufficient to 
specify the unlawful object without 
specifying the means adopted by all 
or any of the conspirators to gain 
that object. 

(1909) 10 Cri L Jour 125 (127): 2 Ind Cas 
681 (Cal), Jogjiban Ghose v. Em- 
peror. Statement only that A “con- 
spired ’’ is defective. 

(1912) 13 Cri L Jour 609 (650) : 16 Ind Cas 
257 (Cal), Palin Bchary Das v. Em- 
peror. 

(1915) 1915 Lah 16 (47. 48) : 16 Cri L Jour 
354 (357): 1915 Pun Re No. 11. Bal- 
mokand v. Emperor. 

(1934) 1934 Sind 57 (59, 60, 61): 28 Sind L R 
119: 35 Cri L Jour 1337, Dur 
Mahomed -< 1 . Emperor. Approximate 
dates as to when the conspiracy 
began and ended will be enough—* 
Exact dates not necessary — No ob- 
jection to acts done by conspirators 
in pursuance of the conspiracy being 
enumerated. 

Offences relating to coifis : — 

(1865) 3 Suth W E Cri Letters 13 (13). 
Under S. 239, 1. P. C. the nature 
of the counterfeit coin delivered as 
genuine should be mentioned. 

(1866) 2 Suth W E Cri Letters 11 (11). 
Under Ss. 248, 249, I. P. C. the 
precise offence committed as to the 
coin viz., that an operation was per- 
formed on the coin altering its 
appearance should be stated. 

(1865)2 Suth W R Cri Letters 6 (5). 
Offence which had been committed 
in respect of the coin of which the 
accused was said to be in possession 
should bo expressly stated. 

Offences against pxiblic justice ; — 

(1866) 6 Suth W R Cri Letters 6 (6). 
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Charge under S. 205, 1. P. G. 
Nature of the admission or state* 
ment made by the accused in the 
assumed character should be fully 
stated. 

(1866) 5 Suth W R Cri Letters 8 (8). 

S. 202, I. P. 0. The nature of the 
office held by the accused so as to 
make them public servants should 
be staled in a charge for knowing 
commission of oOence and negligent 
omission to give any information. 

(1366) 5 Suth W R Cri Letters 1 (1). 
Under S. 224, I. P. C. the charge 
should state the offence for which 
the prisoner was lawfully detained 
when he escaped from custody. 

(1892) 16 Bom 414 (424), Empress v. 
Vajiram. Under S. 206,. I. P. C. the 
specification of the fraudulent trans- 
fer is necessary. 

(1877) 2 Bom 142 (144, 145), Imperatrix 
V. Baban Khan Valad Mhasteoji. 
Charge under S. 217, I. P. C. that 
accused being a public servant 
knowingly disobeyed the direction 
of law as to the way in which he 
had to conduct himself as such 
public servant with respect to the 
property found in an investigation 
of theft. What the direction was 
and what the conduct was which 
contravened it the accused was not 
informed. Held, the charge was bad. 

(1867) 8 Suth W R Cci 37 (38), Queen v. 
^[oosubro. Ss. 202, 203, I. P. C. A 
charge in a case of omission to give 
information of offence should dis* 
tinctly set forth the particular 
offence in respect of which the 
accused either omitted to give infor- 
mation, or gave information which 
he knew to be false; and it should 
appear precisely what his duty was 
in the matter. 

(1874) 22 Suth W R 42 (42), Queen v. Ahmed 
Ah. (Do). 

KidnupjAutj and Abduction • 

(1865) 3 Suth W R Cri Letters 9 (9). 
Abduction of a woman to compel her 
to marry. The name of the person 
to whom she was to be married must 
bo stated. 

(1919) 1919 Pat 27 (30) : 4 Pat L Jour 74 : 
20 Cri L Jour 161 (F 13), Mt. Kesar 
V. Emperor. Charge under S. 366. 
I. P. C. should specify that the 
kidnapping was from somebody’s 
(mentioned) custody. So also in a 
charge under S. 368, I. P. C. 

Mi.icellaneous : — 

(1932) 1932 Cal 651 (652) : 33 Cri L Jour 
771; 60 Cal 201, Kailash Chandra 
V. Emperor. Charge under S. 292, 
1. P. C. Some attempt should be 


made to indicate in the charge in 
what respect exactly the book was 
obscene. 

(1926) 1926 Rang 188 (190): 4 Rang 257 : 
27 Cri L Jour 1241, Ebrahtm 
Mammojee v. Emperor. Contempt 
of Court, formal charge is necessary. 

(1876) 1 Cal 856 (358), Queen v. Upendra 
Nath Doss. A charge under S. 292 
should be made specific in regard to 
the representations alleged to have 
. been exhibited. 

(1871) 16 Suth W R Cri 44 (44), In the 
matter of the petition of Gair Moha7i, 
Singh. 

(1867) 8 Suth W R Cri Rule 37 (88), Queen 
V. Moosubroo. Charge of failing to 
give information of offence — Charge 
should state the particular offence 
in respect of which the accused 
either omitted to give information 
or gave information which he knew 
to bo false and it should appear 
precisely what his duty was in the 
matter. 

(1866) 5 Suth W R Cri Letters 6 (6). S. 221, 
I. P. C. — Charge should specify the 
office held by the accused so as to 
make him liable as a public servant. 

(1872-1892) 1 Low Bur R 262 (262), Empress 
v. Mi Milt Si. Charge under Ss. 292 
and 294, 1. P. C. Obscene words or 
representations used must be set out. 

(1900) 27 Cal 985 (987. 98S), Diirga Das 
llakiiit V. Vincsh Chundcr Sen. 
Charge under S. 177, I. P. C. Com- 
plaint that a written statement put 
in is false is not sufficient. Reference 
must be made to the particular 
statement made by the accused as 
being a false statement. 

(1891) 15 Bom 189 (193, 194), Queen-Em- 
press V. Abaji liamachandra. Charge 
under S. 475, I. P. C. should dis- 
tinctly specify the particular papers 
bearing a counterfeit mark or device 
which it was alleged the accused 
had in his possession with the 
intent mentioned in the Section. 

(1920) 1920 Cal 624 (629) ; 21 Cri L Jour 
481, Lucas V, Official Assignee of 
Bengal. Charge of preferring a cre- 
ditor under the Presidency Towns 
Insolvency Act — The fraud practised 
and the name of the creditor pre- 
ferred must bo alleged. 

(1865) 3 Suth W R Cri Letters 5 (5). Under 
S. 312, I. P. C. the description of 
the act by which the accused in- 
tended to prevent the chilli l)oiiif' 
born alive, and further that it wia 
not caused in good faith to sive ilie 
mother's life, should be .t.aud in 
the charge. 

(1865) 3 Suth W R Cri 60 (70), Queen v. 
Sctul Chunder IJagcftce. Charge of 


Sec. 223 
Note 17 
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Sec 223 
Note 18 

Sec. 224 


Sec. 225 


18, Act done by several persons in furtherance of a common intention — 

See the undermentioned case.' 

every charge words used in describing an 
offence shall be deemed to have been used in 
the sense attached to them respectively by the 
law under which such offence is punishable. 

error in stating either the offence or the 
particulars required to be stated in the charge, 
and no omission to state the offence or those 
particulars, shall be regarded at any stage of the ease as material, 
unless the accused was in fact misled by such error or omission, 
and it has occasioned a failure of justice. 

Illustrations. 

(rt) A is charged, under Section 242 of the Indian Penal Code, with “having been in 
po.cses$ion of counterfeit coin, having known at the time when he became possessed thereof 
that such coin was counterfeit,” the word “fraudulently” being omitted in the charge. 

* (Code of 1862, S. 224 — Same as aboee). 

(Codes of 1872 and 1861— .Yif). 

f (Code of 1882— S. 225). 

225. No error in stating either the offence or the particulars required to be stated in 

the charge, and no omission to state the ofieuce or those pacticU' 
Effect of errors. lars, shall be regarded at any stage of the case as material, unless 

the accused was misled by such error or omission. 

{Illustrations — Same as in 1898 Code). 

(Code of 1872— S. 443). 

443. No error either in the way in which the offence is stated, or in the particulars 

required to be stated in section four hundred and forty one, and no 
Eficct of errors. omission to state the offence, or to state those particulars, shall 

be regarded at any stage of the case as material, unless the person 
accused was in fact misled by such error or omission. 

(I?f«sfrr7/io«s — Same as in 1898 Code). 

(Code of 1861— Vtf). 





In 


Words in charge 
taken in sense of law 
under which offence 
is punishable. 



t No 


Effect of errors. 


attempting to obtain gratiticution 
for influencing a public servant in 
the exercise of his public functions 
is illeg.al, as disclosing no legal 
offence, when it omits to stale the 
person or persons for whom the 
igratification was obtained, or the 
• public servant to be influenced in 
the exercise of his public functions. 

(1910)1910 Cal 188 (192); 10 Cri L Jour 
497 (501): 42 Cal 957, A)uritlal 
Hazara v. Eniiicror. Charge under 
S. 4 (b) of Act 6 of 1908 (Explosive 
Substances Act) is defective if it 
omits to state that the accused 
were in possession of explosive sub- 
stances or had them under their con- 
trol “unlawfully and maliciously" 
and secondly that it was the intent 


of the accused to endanger life in 
British India. 

(1392) 5 C P L R 18 (19), Empress v. 
Jhciujria. Jlischiof. 

(1867) 8 Suth W R 30 (30), Queen v. D«r- 
baroo Police. (Do). 

(1870) 14 Suth W R 13 (13), Queen v. Par- 
butty Charn ChacJccrbutty. Crimi- 
nal misappropriation. 

Note 18. 

1. (1935) 1995 Rang 304 (308) ; 36 Ori L Jour 
1.393, Nya Tha Iltin v. Emperor, 
It is not essential that the words of 
S. 34, I. P. C. should be incorporated 
in the charge, although it is desir- 
able that .some reference should be 
made to the common intention 
alleged against the accused and 
their confederates. 
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Unless i'b appears tliAt J was in fact misled by this omission, the error shall not be regarded Sec. 22& 
as material. Note 1 

(b) A is charged with cheating S, and the manner in which he cheated B is not set out 
in the charge, or is set out incorrectly. A defends himself, calls- witnesses, and gives his own 
account of the transaction. The Court may infer from this that the omission to sot out the 
manner of the cheating is not material. 

(c) A is charged with cheating B, and the manner in which he cheated B is not set out 
in the charge. There were many transactions between A and B, and A had no means of 
knowing to which of them the charge referred, and offered no defence. The Court may 
infer from such facts that the omission to set out the manner of the cheating was, in this case, 
a material error. 

• (d) A is charged with the murder of Khoda Baksh on the 2 1st January 1882. lu fact, the 
murdered person’s name was Haidar Baksh, and the date of the murder was the 20th January 
1882. -4 was never charged with any murder but one, and had heard the inquiry before the 
Magistrate, which referred exclusively to the case of Haidar Baksh. The Court may infer from 
these facts that A was not misled and that the error in the charge was immaterial. 

(c) A was charged with murdering Haidar Baksh on the 20th January 1832, and Khoda 
Baksh (who tried to arrest him for that murder) on the 21st January 1882. When charged 
for the murder of Haidar Baksh, he was tried for the murder of Khoda Baksh. The witnesses 
present in his defence were witnesses in the case of Haidar Baksh. The Court may infer from 
this that A was misled, and that the error was material. 

Sj/nopsis. 

Note No. Note No. 

Scope of the Section. 1 assembly, etc. 2 

Charge in cases of rioting, unlawful Charges in other cases. 3 


Other Topics. 

Abetment, waging war, ' sedition. See Note 3. sions. See Note 2, Pis. 1 and 2; Noted. 

F-N (2). Note 1, F-N (1), See also S. 221. 

Aim of the section. See Note I, Pt. 4. Object of the section. See Note 1, I’t. G. 

Appellate Courts and Courts of Revision. See Offence of dacoity. See Note 2, F-N (1). 

Note 1. See Sections 535 and 537. --^Iso S. 23*2. Persons linrt — Charge defective, See Note 3, 
.\rmed with deadly weapon. See Note 3, F-N (1). 

F-N (1). Real prejudice — Cousidoration.s. See Note 1, 

Common object of unlawful assembly. See Pts. 2 and 3; Note 2, Pt. 1. 

Note 2 and Note 2, F-N (2). Section compared with other sections. See 

False evidence — Particulars. See Note 3, Note 1. 

F-N (2). Vague charges. See Note 1, F-N (5), Note 2, 

Immaterial and non-material onors or omis- F-N (2), Note 3, F-N (2). 

1. Scope of the Section. 

This Section and S. 537, infra deal ivith cases where a charge is framed 
but there arc errors or omissions in the statement of the particulars specified 
in Ss. 221 to 223, ante. This Section provides that such errors or omissions 
are not to be regarded as material at any stage unless the accused lias been 
misled thereby and it has, in fact, occasioned a failure of justice;^ while 


Section 225 — Note 1. 

1. Where accused not misled, defect in charyc 
tiot material ; — 

(1000) 27 Cal 776 (779). Anoohool Chundar 
Nundy v. Empress. 

(1894) Bataulal 710 (713), Empress v. Ab- 
dul liazak. 

(1903) 7 CalW N 063 (605). Shoshi Bhu- 
shan Bose v. Qobind Chandra Boy. 

(1908) 8 Cri L Jour 272 (27Cj : 38 Bom 77, 


Emperor v. 2'ribhuran Das. 

(1907) 5 Cri L Jour 309 (321) : 31 Bom JLij, 
Emjiress v. Bhagu'an Das Kxrji. 

(1909) 9 Cri L Jour 108 (112) : 32 Mad y, In 
re Subramania Siva. 

(1909) 9 Cri L Jour 456 (489): 32 Mai 3s4, 
In rc Krishnasivamtf. 

(1010) 11 Cri L Jour 597 (698): R Ind Gas 
229 (Lah), .Sinyl. v, Em^ 

peror. 
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Sec. 225 
Note 1 


Section 537 prondes that no finding, sentence or order in the case shall be 
reversed or altered under Chapter 27 or on appeal or revision unless it has 
occasioned a failure of justice. Section 535 infra deals ^vith cases where no 
charge has been fratned at all, and provides that no finding or sentence in 
the case should be deemed invalid in appeal or revision unless the Court 
considers that a failure of justice has been occasioned thereby. 

It is for the Court to decide in each case whether the defect in the 
charge has misled the accused.^ In considering the question whether the accused 
has been prejudiced in his defence by the defect in the charge regard must 
be liad to the fact that the objection to the frame of the charge was niot 
raised till a late stage in the proceedings.^ {See also Section 537, Explanation). 

The section is aimed among other things, at objections on the ground 
of variance between the charge and the evidence.'* But the fundamental 
principle in all criminal charges is that the accused should not be prejudiced 
in his defence, and therefore where a charge expressed in vague terms has 
been understood in a certain sense and proceedings have gone on, on such 
basis, it is not thereafter open to the prosecution to contend that the charge 
means something else.® The object of the section is that technical defects in 
the charge should not be allowed to defeat the ends of justice. Hence, where 
the guilt of the accused lias been proved, he can be convicted notwithstanding 
that the charge contains unnecessary allegations which the prosecution has 
not proved.® 

This section lays down what errors and omissions in the charge should 
be regarded as material. Section 232 provides for the procedure to be followed 


(lOlo) lOl.S Lah IG; (47. 48), IG Cri L Jour 
351 (357); 1015 Pun Re No. 17, Bah 
mnUand v. Eiupcror. 

(lOlG) lOlG Cal 188 (192): 16 Cri L Jour 
497 (.501): 42 Cal 057, Amritlal 

Hazara v. Einprror. 

(1915) 1915 Lah 118 (422): IG Cri L Jour 
GS9 (693); 191.5 Pun Ro No. 10. 
T)hi(tn fiinah v. Eaipcror. 

(1032) 1932 All 73 (75) : 33 Cii L Jour 373. 
^inhoinvil Ynhuh v. Ein2)eror. 

(1925) 1925 Cal G03 (003, GOl): 2G Cri L 
.four 849. Kcdarnath ChaJiravarlhi 
V. Empernr , 

(1919) 1919 Pat 27 (30); 4 Pat L Joiir 74 ; 
20 Cri L Jour ICI, Jl/(. A’nvr v, E»i- 
prrnr. 

(1930) 1930 Rang 114 (117); 7 Rang 821 : 31 
Cri L Jour 397, .Ifanuj/ Ba Chit v. 
Em peror. 

(1925) 1925 Nag 147 (140): 25 Cri L Jour 
1152, Gaiujadhar v. Bhan(ji Sao. 
accuM'd is prejudiced, defect is 

material : — 

(1904) 8 Cal W N 278 (285) (P B). Jfarjec 
Mull V. Juniii ,-Ui Sarliar. 

(1002) 15 C P L R 112 (113), Emperor v. 
Vinntiah Ja^e^hirar. 

(1912) 13 Cri L Jour 12.5 (120) : 13 Ind Gas 
781 (Mad), Maudi Gha'ii v. Bmi>cror. 

2 (1920) 1929 Pat 712 (714): 30 Cri L Jour 
891 : 9 Pat 012, Mallu Gopc v. Eui’ 
peror. 


3. (1909) 9 Cri L Jour 108 (112): 32 Mad 3, 

In re Subrnmania Siva. 

(1916) 1916 Cal 188 (192): 10 Cri L Jour 
497 (501): 42 Cal 957, Amritlal Haz- 
ra V. Emperor. 

(1933) 1933 Pat 488 (491): 34 Cri L Jour 
892, SrtclMdrtnnnd Prasad v. Em- 
peror, 

(Sco also (1888) 1 Weir 471 (475). 
Empiress v. Case bear- 

ing on S. 41 of Act 18 of 1862). 

4. (1909) 9 Cri L Jour 456 (484): 82 Mad 384, 

In re Krishnaswami. 

(But compare 1916 All 60 (60): 
i7 Cri L Jour 411 (411), Rnw 

Chandra Sahai v. Emperor. It is 
not auOiciout to say that at the 
close of tbo evidcuce the accused 
knows what is alleged against him. 
The object of Ss. 221, 222 and 223 is 
clearly to enable him to know tho 
substantive charges which he will 
have to meet and to be ready for 
them before the evidence is given.] 

5. (1878) 2 Bom 142 (145). Jn rc Bahan Khan. 

When accused has beeu convicted 
on a charge expressed in vague 
terms, the prosecution on appeal 
should be limited to the particular 
sense iu which the charge has boon 
understood at the trial. 

6. (1867) 4 Bom H C R 17 (22) Beg. v. Cassidg. 
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in cases where an appellate or revisional Court considers that the defect in 
the charge is a material one. See also Notes under Sections 535 and 537. 

2. Charge in cases of rioting, unlawful assembly, etc. • 

Under S. 223 arile, a charge of an offence of rioting (or connected 
offences) should specify the common object of the unlawful assembly. An error 
or omission in this respect will vitiate the trial if the accused has been pre- 
judiced in his defence by reason of such defect in the charge.^ But, if the 
accused has not been prejudiced by reason of such error or omission, the 
defect is not a material one.^ Even in cases where the charge is to the effect 
that the accused is liable constructively under Section 149 of the Penal Code 
for the acts of his companions, the trial is not necessarily \atiatcd because 
the charge does not specify or states erroneously the common object in 
pursuance of which the act is alleged to have been done.® 


3. Charges in other cases. 

The undermentioned are cases in wMch the error or omission in the 
charge was considered material.^ For cases in which the defect in the charge 


Note 2. 

1. (18D5) 22 Cal 27G (285). Sahir v. 

(1885) 11 Cal lOG (109), Dchm i Mchton v. 
Empress. 

(1907) G CriL Jour 44G(448) ( Lah), Ooirnr- 
dhan Das\. Emperor. 

[See (1924) 1924 Mad 584 (584); 25 
Cri L Jour 396, In re Koltoora T)t(- 
Conviction for dacoity found- 
ed on a common object not charged 
is not sustainable. 

(190G) 3 Cri L Jour 153 (159) : 33 Cal 295, 
PnrnsnnlJi Sir/.fir v. Emperor. 

(1922) 1922 Cal 191(191): 24 Cri L Jour 355. 
AminiiUav. Emperor. 

2. (1894) 21 Cal 827 (832), Tiasi Iteddi v. Em- 

press. 

(190G) 4 Cal \V N 190 (199). Knhnmat Ali v. 
E»ipress. 

(1905) 2 Cri L Jour 275 (277. 278) (Cal), 
Jiuddhu V. Ml. Lachininia. 

(191G) 191G Cal 693 (G95): 1C Cri L Jour 
611 (OKJ), jiam SubJimj Hin<jh v. 
Emperor. 

(192G) 192G Horn 314 (315); 27 Cri L Jour 
744. Emperor v. Yeslnremt. 

(1918) 1018 Mad 350 (350); 19 Cri L Jour 
200, Dakshinnmnrti Jinjali v. Em- 
peror. 

(1017) 1917 Pat 453 (453) ; 2 Pat L J 511 : 

18 Cri L Jour 911, Jlnrinder SinfjJi 
V. Emperor. 

(1926) 1926 Cal 430 (440): 26 Cri L Jour 
667. Ciihnliori iSheitk v. Emperor. 
(1918) 1918 Pat 2.57 f25«) : 3 Pat L Jour 505: 

19 Cri L Jour 735, Mahaiuju Singh 
V. Emperor. 

(1927) 1927 Pat 308 (400): 6 Pat 832: 2.8 
Cri Ij Jour 769, Chhankn Dhaniik v. 
Emperor. 

(1918) 1918 Nag 61 (6.5) : 20 Cri L Jour 760, 
AInhnraj Sinuh v. Emperor. 

(1983) 1933 Oudh 19 (20) ; 8 Luck 199 : 34 
Cri L Jour 393, (.iUmuddin Khan v. 

Cr. P. C. ICO & ICl 


Emperor. 

(1917) 1917 Pat 453 (453) : 2 Pat L J 541 : 
18 Cri L Jour 911, Ilarinder Singh 
V. Emperor. Want of specific alle- 
gation of common object in chargo 
does not vitiate conviction if from 
the evidence it is clear what the 
common object is. 

(1018) 1918 Nag 64 (65) ; 20 Cri L Jour 760, 
Maharaj Singh v. Einjh'ror. 

(1035) 1935 Oudh 488 (488): 36 Cri L Jour 
1193, Bishnath v. Emperor. 

(1908) 7 Cri L Jour 374 (377) ; .35 Cal 381, 

Mnniruddin v. Emperor. 

(1909) 10 Cri L Jour 471 (472) ; 36 Cal 865, 
Silajil Maholo v. Enijn'ror. 

(1910) 11 Cri L Jour 121 (122) ; 37 Cal 340, 
Bahbon Shaikh v. Emperor. 

(1916) 1016 Cal 355 (355) ; 17 Cri L Jour 92 
(93), Abdul Sheikh v. Emperor. 

(1930) 1930 Mad 188 (ISO) : 31 Cri L Jour 


da/, » enhauu v. Emperor. 

(1928) 1928 Rom 286 (2.S7) : 30 Cri L Jour 
467, JIasan Ali Mujawar v. Em- 
XH'ror. 

(1931) 1931 Bom 520 1.522) : 55 Bom 725 ; 33 
Cri L Jour 64, Ilainachnndra Nara- 
pan Sha^lri v. Eminror. 

3.(1915)1915 Lah 418 (422); 10 Cri L Jour 
689 (693) : 1915 Pun Ro No. 10. 
Bhian Singh V. Ein2)eror. 

[But sec (1912) 13 Cri L Jour 218 
(210) : 39 Cal 781, KudrntuUoh v. 
Emperor. Sribmitted not coirc< i.] 
Note 3. 

1. (1667) 8 Suth W R 95 (96). hire Ihr-'n! 

Mooyishce. S. 193. 1. V ('. Ch.n-^e. 
under — Exact words not 
(1808)9 Suth W U 14 (15), v. 

Fcojdar flnij (Do). 

(1868) U Suth W li 25 (27) Empress v. 

(1916) 1916 All 00 (GO) : 17 Cri L Jour 411 
(411), Jlrttunchamira .S'-i/nti v. Em- 
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was con sidered noi material, see the undermentioned cases.^ 


■peror. Extortion— Charge of — Must 
state tbo amount alleged to have 
been obtained from each person and 
the nature of the extortion used 
against each — Conviction quashed. 

(1025) 1925 Jfad 690 (691) : 49 Mad 74 : 26 
Cri L Jour 1513, In re Gam Mallu 
Dora. Conviction under S. 397 da- 
coity armed with a dangerous weap- 
on and conviction under S. 395 
dacoity, must be quashed as the 
charges did not give them sufficient 
particulars of what they had to meet. 

(191-2) 13 Cri L Jour 504 (504) : 15 Ind Cas 
648 (Mad), <joi-i«(Zrt Reddi v. Em- 
;>t'ror. Charge framed under R. 8, 
S. 26, Madras Forest Act, must 
clearly state that the place from 
where the accused cut a tree was a 
“reserved forest." 

(1913) 14 Cri L Jour 212 (213) : 19 Ind Cas 
303 (Cal). Sital Chandra Maitra v. 
Emperor. In one charge two per- 
sons were charged with causing hurt 
to three others with a dao ; but 
there was no case of hurt with a dao 
by one of the accused and he was 
convicted under S. 352 for using 
lathi against two of the complain- 
ants. Ilcld, that this was an irre- 
gularity which might have pre- 
judiced the accused in their trial. 

(1924) 1924 Lah 616 (617) : 25 Cri L Jour 
471. Jalaluddin v. Emperor. Where 
accused is charged with having 
beaten the complainant at a parti- 
cular place ut)d at a particular time 
and the prosecution fails to estab- 
lish tliat charge, the accused cannot 
oil that evidence bo convicted of 
having beaten the complainant at a 
difierent place on a different occa- 
sion. 

tSce also (1935) 1935 Pat 431 (43-2). 

/-n/ V. Emperor. Accused 
charged under S. 304, but tried 
under S. 302, I. P. C. — Trial is ille- 
gal — S. 537, Cr. P. C. . cannot cure 
illegality— Charge for minor offence 
and conviction for major offence are 
illegal). 

2. (1873) 10 Bom H C R 373 (374), Empress v. 

linlihinn. Omission of the words 
“dishonestly’’ in a charge under 
S. 411, I. P. C., is not a ground for 
reversing conviction. 

(1805) 2 Suth \V R 51 (51). Empress v. 
Jlliuttoo Laljce. Though chargedoes 
not distinctly .specify the false 
statement on which the evidence of 
perjury is attempted to bo estab- 
lished the omission is not material 
if the accused has not been pre- 
judiced thereby. 

(1870) 8 Suth W R 30 (30), Empress v. 


Durbarro Police. Charge under 
S. 436, I. P. C., should state that 
the house was used as a dwelling 
house and it is not enough if the 
charge merely refers to a house— 
But conviction upheld in the parti- 
cular circumstances of the c4se. 

(1905) 2 Cri L Jour 381 (381) (Mad), Anan- 
tha Goundan v. Emperor. Imputa- 
tion of unchastity to married wo- 
man — Error in stating that the de- 
famation was of the complainant, 
the husband, and not of the wife— 
Held, that it was an error or irregu- 
larity in the charge which bad not 
prejudiced the accused or occasioned 
a failure of justice. 

(1910) 11 Cri L Jour 697 (598): 8 Ind Cas 
229 (Lab), Wasaica Singh v. Em- 
peror. Charge under S. 411, I. P. C., 
was as follows : “That you on or 

about at L were found in 

possession of 2 boxes and some 
clothes, etc., which property you 
knew or had reason to believe to be 
stolen.” It was urged that there 
was no such offence as being in pos- 
session, the offence defined in the 
Code being one of dishonest receipt 
or dishonest retention. Held, that 
though the plea was correct the ac- 
cused was not misled and he knew 
what charge he had to meet. 

(1912) 13 Cri L Jour 251 (251) ; 14 Ind Cas 
603 (Mad), Aigagiri Venhataramiah 
v. Emperor. Charge under S. 477-A, 
I. P. C., non-specification of alleged 
false entries in the charge did not 
vitiate the trialas the accused knew 
the subject of the charge and was 
not prejudiced in bis defence and 
did not object to it in the Court of 
Sessions. 

(1916) 1916 Cal 693 (G99) : 16 Cri L Jour 
641 (646), Ilam Subhag Singh v. Em- 
peror. Charge under Ss. 147 and 
823 — Omission to state the name 
of the person against whom the 
offence was committed — Defect is 
cured by S. 225. 

(1924) 1924 Cal 18 (41) ; 25 Cri L Jour 1313, 
Dillinyhursl v. Emperor. Charge 
under S. 420, I. P. C., sliould 
contain an allegation of th(f person 
or persons who wore alleged to have 
been deceived and induced to issue 
a cheque. The omission cannot be 
regarded ns fatal if the accused is 
not misled. 

(1916) 1916 Cal 188 (197, 198): 16 Cri L Jour 
497 (501) : 42 Cal 957, Amritlal Ha- 
zara V. Emperor. Charge under 
S. 4 (b), Explosive Substances Act 
(VI of 1908). 

U915) 1915 Lah 16 (19): 16 Cri L Jour 354 
(357) : (1915) Pun Re No. 17. Dalmo- 
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hand v. Crown. Charge of criminal 
conspiracy to commit murder— Omis- 
sion to specify some of the places 
where the accused are said to have 
agreed — Held, that the accused not 
prejudiced by the use of the phrase 
“other places” as nothing had been 
unfairly sprung upon them under 
cover of that phrase. 

(1925) 1925 Cal C03 (604) : 26 Cri L Jour 
849. Kedarnath Chahravarthi v. 
Emperor. In a case of cheating the 
charge must set out the manner in 
which the offence was committed. 
The omission to set out the manner 
is material or not, according to the 
accused, having or not having been 
misled. 

(1932) 1932 Cal 651 (651); 33 Cri L Jour 
771 : 60 Cal 201. Kailaah Chandra v. 
Emperor. Charge under S. 292., 
I. P. C. It is better to indicate ex- 
actly in what respects the book is 
obscene. But if the accused is not 
prejudiced in his defence and the 
prosecution maintains that the 
whole book is obscene, mere failure 
to mention particular passages is 
not sufficient reason to interfere in 
revision. 

(1933) 1933 Cal 481 (482) ; 34 Cri L Jour 
52G, ^[outajaddin Chouhidar v. Em- 
peror. Registration Act (16 of 190S). 
S. 82— Charge not specifying abet- 
ment — No failure of justice — Ac- 
' U.sed not niisled — Omission is im- 
material. 

(1927) 1927 Lah 702 (704) : 28 Cri L .Tour 
821 ; 9 Lah 2S0. Shankar Lai v. Em- 
2>eror. In prosecution under S. .501, 
I. P. C.. if the accused is aware of 
the words complained of but the 
Magistrate does not specifically men- 
tion the objectionable words in the 
charge the accused not Injing misled 
by the technical defect in the charge, 
his conviction is not vitiated 
(1931) 1931 Lah 186 (187) ; 32 Cri L Jour 
1202, Chint Jlajii v. Emperor . Omis- 
sion to state the substance of spee- 
ches in a charge under S. 124-.\ i.s 
only an irreguhiritv, 

(1927) 1927 Lah 432 (432)': 28 Cri L Jour 
410, AUnJt l')in v. Ruipero^'. In a 
charge under 8.408 if the accused 
are not not charged with knowledge 
that abducted woman was married 
one but the accused knew what they 
wore charged with, the defect is not 
fatal. 

(1925) 1925 Cal 674 (C75) ; 26 Cri L Jour 
906, Ookul Khatik v. Emperor. 
Manner of cheating — Misdescription 
— Not material. 

(1930) 1930 Cal 708 (708) : .53 Cal 580 : 32 
Cri L Jour 228, Nababali v. Empe- 
ror. The word “or” by mistake 


used for word “and” between two 
charges framed under Ss. 221 and 
342, I. P. C. Accused not preju- 
diced. Held eonviotion in respect 
of both charges not bad. 

(1932) 1932 Cal' 461 (462) : 59 Cal 113 • 33 
Cri L Jour 549, II. D. Spiers v. 
Johiiiddin. Wrong sections quoted 
in charge— Validity of conviction. 

(1926) 1926 Pat 347 (347) : 27 Cri L Jour 
909, Fareand AH v. Emperor 

(1918) 1918 Nag 22 (26) : 19 Cri L Jour 657, 
Jangilal v. Emperor. Omission to 
state manner of cheating not ma- 
terial as it had not misled the ac- 
cused. 

(1928) 29 Cri L Jour 287 (288) : 107 Ind Cas 
826 (Pat). Jamuna Prasad v. Empe- 
ror. Setting out the details of the 
charges in one comprehensive sen- 
tence instead of stating the sub- 
stance in separate sentences is not 
an error in law. 

(1932) 1932 Nag 158 (159) : 34 Cri L Jour 
154, S. Hal ^tarwadi v. Emperor. 
Accused in complaint for defama- 
tion is not prejudiced although the 
exact words used are not given in 
the charge where the charge was 
clear and unambiguous aud the ac- 
cused was not liable to be misled by 
the charge as framed, 

(1927) 1027 Sind 58 (59) : 27 Cri L Jour 
947, Tikamda'i Mulchand v. Empe- 
ror. Defamation— Plea that though 
there was publication, there was no 
publication to the iJer.son mentioned 
in the charge i.s a highly teclinical 
plea and the defect in the charge is 
curable under S, 537. 

(1934) 1934 Lah 227 (228) : 35 Cri L Jour 
1380. Nnra v. Emperor. Omission 
to meutiou S. 34. 1. P. C.. by the 
application of which accused was 
convicted was hold not material in 
the circumstances of the case 
[See also (1910) 11 Cri L Jour 303 
(303, 304) : 6 Ind Cas 269 (P C). 

In re Chanda Sinijh. Proceedings 
against pleader under Legal Practi- 
tioners .Vet — Charges of misconduct 
against pleader not formally drawn 
up— Their substance understood by 
pleader— Proceedings good and the 
latter deliberately admitted them 

—Order passed by the Judge is imt 
ultra vires. 

(1909) 9 Cri L Jour 456 (460) : 32 Mad .384. 

In re Krishnaswami Surma. Sedi- 

to specify passages. 

(1909) 9 Cri L Jour 108 (il2) : 32 Mul 3. 

In re Subramatiia Sira. (Do). 

(1925) 1925 Mad 106 (107): 25 Cri T. Jour 
401, Naranann Menon In re. llJo). 

(1909) 9 Cri L Jour 110 (111): 1 Ind Cas 
42 (Mad), {n re Cniilainharaiu I'illai 
(Do). 
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Sec. 226 



When any person is committed for trial without 
a charge, or with an imperfect or erroneous 
charge, the Court, or, in the case of a High Court, 
the clerk of the Crown, may frame a charge or 
add to or otherwise alter the charge, as the case 
may be, haying regard to the rules contained in this Code as to 


Procedure on com- 
mitment without 
charge or with im- 
perfect charge. 


the form of charges. 


Illustyations. 


1. .1 is charged with the murder of C. A charge of abettiug the murder of C may be 
.added or substituted. 

2. .1 is charged witli forging a valuable security under Section 467 of the Indian Penal 
Code. charge of fabricating false evidence under Section 193 may bo added. 

3. .4 is charged with receiving stolen property knowing it to be stolen. During the trial 
it incidentally appears that he has in his possession instruments for the purpose of counterfeit- 
ing coin. A charge under Section 233 of the Indian Penal Code cannot be added. 

Synopsis. 


Legislative Changes. 
Scope of the Section. 


Note No. 

1 

2 


Note No. 

"Without a Charge." 3 

"With an imperfect or erroneous charge." 4 


Other Topics. 


.Altogether diflereiit ofieaco. See Note 2. Pt. 7 
and F-N (5) and (8). 

.Amendment of charges. See Note 2. 
Charge-Meaning of. See Note 2, F-N (6). 
Charge from original evidence itself. Sec Note 
2, Pts. 8 and 9. 

Charges not to l)e based on additional evi- 
dence. See Note 2, Pts. 8 and 9. 

Charges not to be expunged. Sec Note 1. 
F-N (2). 


New charges at re-trials. See Note 2, Pt. 13. 

New charge need not be related to original 
charge. See Note 2, Pt. 7 and F-N (5) 
and (8). 

Prior dismissal bv Magistrate for offence. See 
Note 2, Pt. 10. 

Quashing conviction. Sec Section 232. 

Stages in which charges are to be amended. 
See Note 2, Pt. 3. 


1 Legislative Changes. 

Difference between the Codes of 1861 and 1872: 

There was no corresponding Section in the Code of 1861. This Section 
was first enacted in the Code of 1872 as Section 446. But even under the 
Code of 1861 it was held that the Sessions Court had power under Section 244 

'(Code of 1882, S. 226 — Same as ahocc, but illustrations were added in 1898.) 


(Code of 1872— S. 446.) 

446. If a prisoner is committed to the Court of Session, either without any charge at 

all or upon n charge which the Court, upon reference to the pro- 
IIow Court of Session ceedings before the committing Magistrate, considers improper the 
may deal with charge. Court of Session may draw up a charge for any offeuco which it 

considers to be proved by the evidence taken before the committing 
Jlagislrate. .A copy of such charge shall be given to the accused person. 


(Code of 1861— 


(1918) 1918 Lah 397 (400) : 18 Cri L Jour 
875 (878) : 1917 Pun Re No. 29. 
Disakhi v. Em2^eror. Omission to 
specify previous conviction. 


(1881) 1831 All WN 32 (32). Empress v. 
liaahib Alt. (Do). 

(13GI) 2 Weir 206 (206), In re Yippaka 
Daliijndtt. (Do). 
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(now Section 227) to amend the charge framed by the committing Magistrate.^ 
Changes made in 1882: — 

1. The words “at all” -which occurred after the words “without any 

charge" in Section 446 of the Code of 1872 were omitted. 

2. The words “or with an imperfect or erroneous cliarge” were 

substituted for the words “or upon a charge which the Court, 
upon reference to the proceedings before the Committing Magis- 
trate considers improper ” which occurred in the Code of 1872. 

3. Tlic words “may draw up a charge” which occurred in the Code of 

1872, were substituted by the words “may frame a charge or 
add to or otherwise alter the cliarge”.^ 

4. The words requiring a copy of the new charge to be given to the 

accused were omitted. 

Changes made in 1898: — 

The illustrations to the section were added. 


Sec 226 
Notes 
1—2 


2. Scope of the Section. 

Section 193, Sub-Section 1 provides that except as otherwise expressly 
provided by the Code or by any other law for the time being in force, no 
Court of Session can take cognizance of a case as a Court of original jurisdic- 
tion unless the accused has been committed to it by a Magistrate duly 
empowered in that behalf. Similarly, under Section 194 the High Court is 
empowered to take cognizance of offences as a Court of original jurisdiction 
“upon a commitment made to it in manner hereinafter provided”. The present 
Section is by way of an exception to these Sections.^ It enables the High 
Court or the Sessions Court to amend or add to the charge on which an 
accused has been committed to it for trial. It also enables the High Court or 
the Sessions Court to frame a suitable charge in cases in which an accused 
has been committed without a charge. But the power is strictly limited to the 
cases specified in the Section, \iz., cases in which a person is committed for 
trial without a charge or with an imperfect or erroneous charge." 

It is competent to the Sessions Judge to amend the charge even after 
the commencement of the trial {See Section 227, infra}. But it is his duty 
before the commencement of the trial to scrutinise the charges and to amend 
them if necessary under this Section.^ When the Sessions Judge finds the 


Section 226 — Note 1. 

1. (1870) 7 Rom II C H Cri 81 (82), neu v. 

Daini rorhat. 

(18G7) 7 Suth W R Cri 8 (8), In re Kala- 
ram Siiu/h. 

(18G4) 1 Sutb \V U Cri L 2 (2). 

2. (1881) 7 Cal L R 113 (118), v. 7V/ < ■ 

shollah Shiihli. Ca.sc under Code of 
1872 — Held that the Sessions .Judge 
bad no power to expunge the charge 
framed by the committing Magis- 
trate. 

Note 2 

1. (1015) 1015 Sind 50 (5t, 52): IG Cri L Jour 

57:3 (573) : 0 Sind Ij P 37, Emi’cror v. 
Dodn. 

2. (1025) 1025 Oudh 158 (IGO): 25 Cri h Jour 

11G2. Surnt Bnhadar v. Emperor. 
Cmcmitting ^fagistrato framing 


charge under S. 171, I. 1’. C. .\s sanc- 
tion of Court was necessary under 
Criminal Procedure Code, Sessions 
Judge converting it into oluirgo 
under S. 171 though charge was not 
imperfect iu form and though oltcnce 
committed by accused fell under 
S. 471 and not S. t7l--7/c/(( tba'. lie 
acted without jurisdiction. 

3.(1018)1918 Mad 821 (822): IS Cri L Jour 
346 (34G), Koritppa Oonndun v. 
Emperor. 

(102G) 102G Oudh 245 (218) : 27 Cri J. Jour 
57. Bhnlon v. Emih-rrr. 

[See (1802) IG Roni in (!-*G), nuecn 
V. Vnjitram. Application for framing 
additional charge in rt'-.pccL of an- 
other offence di-cbiscd on the evi- 
dence recorded by ilio committing 
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charges framed by the committing Magistrate imperfect in any way, it is his 

duty to amend them under this Section and not acquit the accused.^ 

• * 

The Sessions Judge has power under the Section to “frame a charge 
or add to or otherwise alter the charge as the case may be.” He can totally 
reject a charge framed by the Magistrate and substitute a new charge in. its 
place.® (5^'^ illustration 1). Similarly, he can add a charge to that framed by 
the committing Magistrate® (See illustration 2). 

The added charge need not be related to the original charge.’ But 
it is on the facts disclosed on the exidence before the committing Magistrate 
and on those facts alone that any action under this Section can be taken.® 
Further, the Section refers to a case where the charge is defective at the time 
of commitment. Hence, an amendment or addition cannot be made under this 
Section on the basis of additional evidence taken by the committing Magistrate 


Magistrate — Decision on application 
— Postponement till a later st.ago of 
the proceedings is objectionable — 
Application must be disposed of at 
the very commencement of the trial. 

4. (1882) 8 Cal 450 (453), Empress v. Sreenath 

Kur. 

[But compare (1928) 1928 Bom 475 
(47C); 30 Cii L Jour 191, Emperor v. 
Mohanlnl Aditram. Accused com- 
mitted to the High Court Sessions 
for kidnapping minor girl in Bombay 
and also of abetting rape on her 
committed .at Ahmedabad under 
Ss. 37G and 114, I. P. C. — Prosecu- 
tion seeking to amend the second 
charge of abetment of rape by omit- 
ting S. 114. I. P. C., and by substi- 
tuting in its place S. 109, I. P. C.— 
Leave to amend the charge was 
refused on the ground that the pro- 
po.scd amendment would materially 
alter the nature of the case the ac- 
cused had to meet at a late stage of 
the case and the second charge was 
tiioreforc withdrawn from the jurv. 

5. (1882) 1882 All W N 1G5 (165), v. 

BnviBnhhih. Magistrate on the ovi- 
dcnco before him ought to have 
committed on a charge of rape and 
not adultery — Sessions Judge can 
substitute a charge of rape. 

G. (1915) 1915 Sind 50 (51. 52) ; IG Cri L Jour 
573 (.574. 575) ; 9 Sind L R 37, Em- 
jn-rof V. Dudo. Charge moans a 
whole series of counts or beads of 
charges of various oiTcnccs so that 
even the word “alter” gives power 
to add additional counts to the 
charge. 

(1924) 1924 Cal 62.5 (G2G) : 2G Cri L Jour 5. 
ilnssenulldh Hhailh v. Emperor. 
(Do). 

(1924) 1924 Lah 413 (414): 24 Cri L Jour 
177, Mula Sbujh v. Emperor. 

(1933) 1933 Oudh 375 (377) : 35 Cri L Jour 
G3, (luhari v. Emperor. 

[See also (1884) 8 Bom 200 (210), 


Empress v. Appa Subhana Mendrc 
“Charge” refers to a statement of 
a specific offence and not a whole 
series of counts or heads of charges 
— But the expression “without a 
charge” covers oases where the 
Magistrate has not framed a charge 
for such offence as the Sessions 
Court may think the prisonsr ought 
to be tried for.] 

[But see (1886) 8 All 665 (667), Em- 
2)refs v. Khart/a. Submitted not 
good law.] 

7. (1915) 1915 Sind 50 (52) ; 16 Cri L Jour 

573 (574, 575) : 9 Sind L R 37, Em- 
peror v. Dodo. 

(1933) 1933 Oudh 375 (377) ; 35 Cri L Jour 
63, Oulzari v. Emperor. 

[But compare (190i) 1 Cri L Jour 
794 (797) : 32 Cal 22. Birendro Lnl 
Bhoduri v. Emperor. Sessions Court 
is not a Court of original jurisdic- 
tion and though vested with large 
powers for amending and adding to 
charges can only do so with re- 
ference to the immediate subject of 
the prosecution and committal, and 
not with regard to a matter, not 
covered by the indictment. 

(1920) 1920 Mad 131 (133) : 21 Cri L Jour 
57, Muthn Gotindan v. Emperor. 
(Do). 

8. (1915)1915 Sind 50 (52): 16 Cri L Jour 

573 (574) : 9 Sind L R 37. Dodo v. 
Emi'eror. 

(1924) 1924 Lah 413 (414) : 24 Cri L Jour 
177, Muh Sintjh v. Emjicror, 

(1881) 3 Mad 851 (353), M. K. Rama Yarma 
Raja v. The Queen. 

[See also (1931) 1931 Cal 524 (626) : 
32 Cri L Jour 1185, Abdul Aziz Shah 
V. Emperor. Illustrations to the 
Section show that the only noxv 
charges or additions or alterations 
which may be made are those whioh 
can bo supported by the evidence 
which is relevant to the charge 
already made.] 
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under Section 219 after commitment^ 



The power of the Sessions Judge to frame a charge under this Sec- 
tion is not fettered by the fact that a complaint in respect of the offence for 
which he proposes to frame a charge has been dismissed by the Magistrate.^® 
But he cannot substitute a charge of adultery for one of rape framed by the 
Magistrate, the reason being that under Section 199 a charge of adultery cannot 
be taken cognizance of by any Court except upon a complaint of the husband 
or other persons mentioned therein. (Compare Section 230). The Sessions 
Judge has no power under the Section to order the Magistrate to re-draw the 
charges.i2 


Where a case was remanded to a Court of Session by the High 
Court for trial on certain charges, it was held that the High Court did not 
intend to fetter the discretion of the Sessions Judge to amend the charges in 
any way he might think necessary. 

The fact that additional charges are framed by the Sessions Court 
does not make the questions at issue in the Sessions trial and in the preliminary 
inquiry substantially different and under Section 33 of the Evidence Act ilic 
e\idence of witnesses who gave evidence in the preliminary mquiry and sub- 
sequently died may Ixj admitted in the Sessions Trial. 


3. “Without a Charge. ” 

This Section applies inter alia to cases in which a person is committed for 
trial without a charge. For instance, a commitment under Section 437 or Sec- 
tion 526 may be made without framing a charge.^ In such cases, the Court of 
Session may itself frame a cluirge. It lias been held that the expression applies 
not only to cases in which no charge has been framed at all by the committing 
Magistrate but also to cases in which a charge has been framed by him but 
there is no charge in respect of the offence which the Sessions Judge may 
think the prisoner ought to be tried for.^ 

4. “With an imperfect or erroneous Charge.’ 

The word "imperfect'’ implies defect in form.^ The expression covers an 

imperfection due to a misjoinder of charges.^ In the imdcrmcniioned case^ it 
was held by the Allaliabad High Court tliat the fact iliat the evidence recorded 
by the committing Magistrate is such as to justify an additional head of charge 
being included does not make the cliargc as framed imperfect or erroneous and 
that the Sessions Court has no power under the Section to add a charge. But 
this view, it is submitted, is not correct. {See under Note 2 supra). 


Sec. 226 
Notes 
2-4 




9. (1033) 1983 Mad 247 (250) : 34 Cri L Jour 
278, niioiii lieddif Ankammn In re. 

10. (1S02) IG Bom 414 (424, 427), Unipress v. 

Vaji Itavi. 

11. (1002) 29 Cal 415 (41G). Cheman Card v. 

Emiieror. 

(1332) 1882 All W N 165 (165), Empress v. 
R<t»u Bnksh. 

12. (1370) 25 Suth \V R Cri 17 (17). Queen v. 

Ravidhonc Achnrjee. 

13. (1904) 1 Cri L Jour 794 (797) : 32 Cn\ 22, 

Birendra Dal Bhnduri v. Emperor. 

14. (1881) 7 Cal 42 (44), Empress v. liochia 

Mohato. 


Note 3. 

1. (1901) i Cri L Jour 27.5 (277) : 27 Mad .54, 

Kala(java Bupiah iu the ninlter c/. 

2. (1884) 8 Bom 200 (209). Suhhana 

"Mcndrc v. Emj>ress. 

(But see (188G) 3 All CG5 (GG7i. 
Empress v. Khoriitt.'] 

Note 4. 

1. (1925) 1925 Oudh 15S (ICO) : 25 Cri L Jour 

11G2, Surat Bahadur v. E iit peror. 

2. (1882) 8 Cal 450 (453), Emjit css v. Srecnath. 

3. (188G) 8 All GG5 (007), v. Khnrga. 
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Sec. 227 


227/'' (1) Any Court may alter or, add to any charge at 

any time before judgment is pronounced, or in 
chargi! trials before the Court of Session or 

High Court, before the verdict of the jury is 
returned or the opinions of the assessors are expressed. 

(2) Everj^ such alteration or addition shall be read and 
explained to the accused. 

Synopfiis. 


Note No. 


Legislative changes. 1 

Scope of the Section. 2 

Or add to”. 3 

May” — Discretion of Court. 4 

(f?) Record of reasons. 5 

Time for alteration of or addition to 

charge. 6 

(rt) .Amendment of charge after re- 
mand. 7 

(6) Amendment by Court of Session. 7a 



Note No. 

(c) Application for alteration 

of 

S 

charges. 


Amendment — How made. 


9 

Examination of accused after amend- 


ment. 


ID 

Sub-section 2. 


11 

Appeal. 


12 

Revision. 

Accused when can be convicted 

with- 

13 

out charge. 


14 


Other Topics, 


■.\Ucr’ whether includes “withdrawal”. See 
Note 2, Pt. 5 and Note 4, Pt. 6. 

.\Ueration after compromise petition. Sec Note 
4. Pt. 12. 

.Alteration after verdict. Sec Note G, Pt. 1. 
-Amendment should note prejudice the ac- 
cused. See Note 4. 


Curing illegality. See Note 4, Pts. 4 — 6, 

Limits of power of amendment. See Note 4. 
“Mav alter” addition of a now charge. See 
Note 3. Pts. 1, 2. 

Omission to read and explain effect of. See 
Note 11. Pts. 2—5. 

Powers of Sessions Court. See Note 2, Pt. 1. 


1. liegislative Changes. 

The words “or, add to” in Sub-Section 1 were for the first lime 
introduced in the present Code. 

2. Scope of the Section. 

Section 226 ante applies to Sessions Courts and iiieh Courts and 
is intended to apply to alterations and additions to the charge, at the commence^ 
/{lent oj the trial. This Section applies to all courts and is intended to apply to- 

•(Code of 1882— S. 227 — Havxc, except the addition noted in Note 1.) 

(Code of 1872-Ss. 444 and 445} 

444. Any accused person may apply to the Court by which ho is tried for an amend- 

ment of tile charge made against him; and in considering whether 
Prisoner mav apply for any error in a charge did in fact mislead the accused person, tho 
ameinlinent. Court shall take into account the fact that he did or did not make 

such au application. 

445. .Anv Court may, either upon the applicatiou of the accused person, or upou its 

own motion, amend or alter any charge at any stage of the 
Court may amend a ccedings before judgment is signed, or, in cases of triahs before a 
charge. Court of Session, before the verdict of the jury is delivered or the 

opinion of the assessors is expressed. Such amendment shall bo 
read and explained to tbc accused person. 

(Code of 1861— S. 244) 

244. It sball be competent to any Court before which a trial is held, at any stage 
.Amendment of Charge. of the trial, to amend or alter tho charge. 
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alterations and additions to the charge during the course of the trial)- In 
either case, however, the alterations or additions must be based on the facts 
disclosed by the evidence recorded^ the materials on which the court acts under 
Section 226 being the evidence recorded before the committing Magistrate, and 
those on which the court acts tinder this Section being the evidence recorded 
before itself.^ 

There are certain cases in which it is not necessary to amend the 
charge and the accused can be convicted of an offence though he was not 
charged with it.^ {See Sections 237 and 238 infra). 

The word “alter" in the Section includes a power to withdraw a charge.^ 

{See also Note 4 infra), 

3. "Or add to." 

These words were absent in the corresponding Section of the old Codes, 
and there was a conflict of opinion as to whether the word “alter" included the 
addition of a new charge.^ It is now clear that a new charge may be added 
to the original charge even if it be unconnected in any way with the latter.^ In 
the latter case, however, the trial cannot proceed forthwdth but the Court should 
proceed under Section 229 infra. 


4. "May” — Discretion of Court. 

The word “may" shows that the Court has a large discretion to alter 
or add to a charge framed \mder the Code.^ In fact, the Mag^istraie must be 


committed under S. 372, I P C Court 
refused to add a cliar(>e of nlctmcut 
of rape on the evidence recorded in 
the Sessions Courtl. 


Section 227 — Note 2. 

1. (1933) 1933 Mad 247 (250) : 34 Cri L Jour 

278, Anknmma v. Emperor. S. 227 
read with S. 237 can only apply after 
some evidence has been taken at the 
trial. 

2. See Note 3 hdra. 

3. (1915) 1915 Sind 50 (52): 16 Cri L Jour 573 

(573) : 9 Sind L R 37, Emperor v. 
Dodo. 

4. (1935) 1935 All 935 (937), Samuel John v. 

Emperor. 

5. (1890) 1890 All W N 178 (178), Eamdai v. 

Darbati. 

Note 3. 

1. (1884) 8 Bom 200 (210, 211), Emperor \. 

Ap 2 )a Subhana Mcndre. Kew charge 
cannot bo framed. 

(1897) 10 C P L R 13 (14), Emj^rcss v. 
Jjalirayn. 'Alter' does not include 
addition. 

(1879) 1879 Pun Be No. 21 page 64. Em- 
press V. SuUani. Alteration does not 
include addition. 

(1889) 1889 Pun Be No. 18 page 69, Crown 
V. Vma Shankar. Charge under 
S. 601 not to be altered into charge 
under S. 500. 

(1871) 3 N W P II C R 337 (337, 338), Queen 
V. IV'eris AH. Cannot add an entirely 
new charge. 

(1879-1901) 1 Upp Bur Rul 64 (G5), N*ja 
Co V. Empress. Cancelling of charge 
under one section and substitution 
of another not warranted by law. 
(See also (1894) 21 Cal 97 (103). 
Em 2 >rcss v. Sukee Raur. In .a case 


(1888) 10 All 58 (00, 01). Emp>rcss v. M'nzir 
Jan. New charges may bo added. 
(1887)9 All 525 (527), Empress v. Cordon. 
“Altec” includes addition ot new 
charge, 

2. (1915) 1915 Sind 50 (52) : 10 Cri L Jour 573 
(574) : 9 Sind L R 37, Em^wror v. 
Dodo. 

(1024) 1924 Cal 025 (020) ; 20 Cri L Jour 5. 
HassenuUa Sheikh v. Emperor.' 

(But see (1927) 1927 Sind 28 (34) : 
21 Sind L R 55 : 27 Cri L Jour 1217, 
Emperor v. Stevort. The doubt ex- 
pressed in this case based on 3 Mad 
351, a decision under the old Code, 
docs not seem to have any basis.] 
Note 4. 

1. Sec the foliowinij cn.ves ; — 

(1920) 1920 Bom 255 (255) : 27 Cri L Jour 
496, Framji Bomanjiv. Emperor. .1 
charge under S. 122 of Bombay City 
Police .Act was altered into one 
under S. 352, I. P. G. 

(1871)16 Sulh W R 03 (03), Queen v. 
Firman AH. 

(1803) 7 SutU AV R 8 (8), J« rc Kahire.m 
Singh. 

(1895) Katunlal 773 (774), L’-zti-rros v. ^5- 
dtil Husen. 

(1872) 4 N W P II C R 10 (20). Qtuen v. 
Bhecbeekce. 

(1893) 17 Bom 309 (372.37-3), Empress v. 
Rhode Cfua. 


Sec. 227 
Notes 
2-4 
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Sec 227 
Note 4 


ever ready, as the facts of the case are disclosed, to either alter or ajdd to the 
charge, or to refer the case under Section 347 infra? It often happens that 
in the course of the e\idence an offence more aggravated than the one com- 
plained of, is discovered, and in such cases, it is no less the duty of the Co^urt 
to charge the accused with the more aggravated offence.^ The discretion is, 
however, a judicial one and must not be exercised arbitrarily. 

The Section docs not warrant the striking out of a charge for the 
purpose of curing an illegality which had already been committed and does 
not enable the court to proceed on those charges only that have been legally 
joined.'’ Thus where the accused was charged with more than three offences 
committed in the course of a year it was held that the -trial was in contraven- 
tion of Section 234 and that the illegality could not be cured by striking out 
the charges so as to reduce the number to three.® 

Where, Irowever, a charge is properly framed but it is found after 
taking evidence that it is groundless, the Court is not prevented from striking 
out such charge.® 

The alteration or addition of a charge must be for an offence made 
out by the evidence recorded in the course of the trial before the court? In 
Bircndra Lai Bhaduri v. King Emperor^ it was observed: — "The Sessions 
Court is not a Court of original jurisdiction and, though vested with large 
powers of amending and adding to charges, can only do so with reference to 


(1931)1931 Oudh 78 {78.74): 32 Cri L 
Jour 330, .'iacUchidanand v. Empe- 
ror. A charge under S. 341, I. P. C., 
can 1)6 converted to one under Ss. 
341 and 506, I. P. C. 

(1914)1914 Low Bur 65 (123): 15 Cri L 
Jour 80 : 7 Low Bur Rul 143 (F B). 
O. .S. Clifford v. Emperor. charge 
of clieating by issuing false balauco 
sheet was altered by adding words 
regarding subsequent conduct of the 

l)anlv. 

2. (1927) 1927 Mad 307 (308) : 28 Cri L Jour 

104. Katluca liowlher v. Snppan 
/Isrtrt. 

(1010) 11 Cri L Jour 154 (155) : 4 Ind Cas 
1039 (Mad), Public Prosecutor v. 
Thnras Lnndi Thevar. A charge 
uuder S. 211 was altered into ouc 
under S. 182*A, 1. P. C. 

(1024) 1924 Lah 718 (718) ; 20 Cri L Jour 
420. Oolcul V. Pliumetn Sintjh. Case 
under S. 303, I. P. C.. of kidnapping 
from lawful guardianship, a minor 
girl — On finding that the girl was , 
not under 10 years of age, Magis- 
trate must examine and decide the 
<iacstion whether the accused could 
bo charged with au ollcuco under 
S. 300. i. P. C. 

3. (1029) 1929 Lah 838 (839) : 30 Cri L Jour 

957, Mnntfeil Sen v. Emperor. 

4. (1907) 5 Cri L Jour 94 (95, 96) : 29 Mad 

509, J/nnnjvn/n Clielty v. JSmpcror. 
[See also (1881) 7 Cal LR 143 (143). 
Porcshollnh v Em 2 >ress]. 

(1025) 1025 Mad 1005 (lOGG) : -26 Cri L Jour 


1618, Krishnamurthi Aiyar V. Nara- 
ifonasami Aiyar. 

[Bub see (1929) 1929 Pat 275 (284) : 
8 Pat 289 : 30 Cri L Jour 674, Ruuj 
Subdudhi V. Emperor. Where the 
language used implies that where the 
trial is open to attack on the ground 
of misjoinder or multifariousness 
of charges, a charge once framed 
may be dropped before the conclu- 
sion of the trial]. 

5. (1922) 1922 Cal 401 (401) : 49 Cal 555 ; 24 

Cri L Jour 86, Ghetto Kalwar v. 
Emj)eror. 

(1026) 1926 Lah 193 (194) : 27 Cri L Jour 
793, Fitzmauricc v. Em 2 )cror. 

6. (1882) 11 Cal 85 (90), Em 2 ^rcss v. Jac- 

quiet. 

(1890) 12 All 551 (552), Dtoarha Lai v. Ua- 
hadco Rai. 

[Compare (1029) 1929 Pat 275 (284) : 
8 Pat 289 : 30 Cri L Jour 675, Runj 
Subdudhi v. Em 2 >cror. Once a charge 
has been framed it should not be 
dropped until the conclusion of the 
trial unless on the face of it, it is 
wholly inappropriate or the trial is 
open to attaok on the ground of 
misjoiuder or multifariousness of 
charges]. 

7. (1881) 3 Mad 351 (852, 353), M. K. Rama 

Vanna Raja v. The Queen. 

(1929) 1929 Sind 250 (261,252): 30 Cri L 
Jour 1121, IFnfitVZ Bux Bhutto v. 
Emperor. 

8. (1904) 1 Cri L Jour 794 (797) : 32 Cal 22, 

Birendra Dal Bhaduri v. Em 2 >eror. 
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the immediate subject of the prosecution and committal and not with regard to 
a matter not covered by the indictment." See also the following cases.® 

Where an offence cannot be taken cognizance of without a sanction or a 
complaint as required by Sections 198 and 199 of the Code, the Court cannot 
under Section 238 infra convict a person for such offence where there is no 
such sanction or complaint. It follows that a charge w'hich does not require such 
sanction or complaint cannot be altered into a charge for an offence which 
requires such sanction or complaint without getting such sanction or complaint.^® 

It will not be a sound exercise of discretion under this Section to add a 
serious charge after the defence evidence is heard and proceed with the case 
without allowing further time to the accused. “ .Again w'here the charge is of 
a compoundablc olYcncc and the parties file a compromise the Court should 
stay further proceedings and not frame charges subsequent to the application 
for leave to compromise. 


5. Record of reasons. 

Where a Sessions Judge altered a charge under Section 395 Penal 
Code to one of robbery without assigning any reason it w’as held by the Higlt 
Court of Calcutta that this should not have been donc.^ 

6. Time for alteration of or addition to charge. 

A charge can be amended or altered or added to at any lime 

1. before judgment is pronounced and, 

2. in trials before the Court of Session or High Court before the 

verdict of the jury is returned, or the opinion of the assessors 
is expressed.' 

The words ‘return of the verdict’ in the Section mean the return of 


9. (1920) 1920 Mad 131 (132) : 21 Cri L Jour 

57, Mti/hu Gouiuhin v. Emperor. 
(1910) 11 Cri L Jour 131 (133) : 4 Ind C.as 
993 (Lab), Shndiii v. Emperor. Per- 
sons committed for murder of .^1. 
Sessions Judge acf|aitting them can- 
not add and convict on a charge of 
causing grievous hurt to B- 
(1925) 1925 Cal 579 (580) : 20 Cri L Jour 
302, B\r>‘n Snrilnr v. Ariff. Sum- 
mons to accused under one section 
— Kvidcnce disclosing another of- 
fence — Amendment of charge. 
(1869-70) 5 Mad 11 C R 13 (11). 

10. (1902) 20 Cal 115 (410), Chemon Gnrox. 

Emperor. 

[See also (1925) 1925 Lah 031 (032) : 
G Lah 375 : 27 Cri L Jour 709. Mt. 
Naiirativ- Emj’iror. Condit ion of 
S. 198 satisfied — Charge can bo 
added], 

11. (1002) 0 Cal \V N 72 (7S), Emperor v. Mn- 

thtira Thakiir. 

(1907) 5 Cri L Jour 104 (107) : 31 Korn 218, 
Etiijieror v. I.%np y[nhniiii! . 

(1909) 0 Cri L Jour 220 (231) ; 33 Rom 221. 
In re BoUjonpotBinr T Huh. .Addition 
of a charge of [irevioxis conviction 
after the close of the ca-se alter 
return of verdict is not contem- 
plated by the Code. 


[Sec also (1871) 3 N W P II C R 271 
(272). Queen v. Chotei/ Lal'\. 

12. (1014) 1914 Lah 501 (2) (503) : 1(5 Cri L Jour 
81 (82) : 1914 Pun Re No. 29, Hastu 
V. Emperor. 

(1899) 3 Cal \V N 548 (550) : Mahomcii 
Ismail V. Em2yrcss. 

Note 5. 

1. (1912) 13 Cri L Jour 127 (128) : 13 Ind Cas 
783 (Cal), I'aimnlldh v. Emperor. 

Note 6. 

1. (1931) 1931 Mad 439 f440) : 32 Cri L Jour 
750. Sulnnmanin A hjnr w Emperor. 
(1920) 1920 Oudh 1(51 (103) : 20 Cri L Jour 
1002, Bishnmhhar Nath Tamhm v. 
Emperor. 

(1838) 1888 AllWN IW [111). Empress v. 
Karim BaUsh. 

(1802) 1 M H C R 31 (37.38). Queen v, 
WHlinn^. 

(1804) 1 Suth W R 39 (39), Queen v. BliiH ’ 
uumarain. 

(18CS-G9) 5 Bom H C R 9 (10). v. 

Shclc AH ealad Eahir Muho/ui o'd. 
No power to .alter after verdivi.. 
(1910) 191(5 Lah 52 (53) : 17 Cri L f.au' 151 
(455) ; 1910 Pun l^eNo. ‘.V.l. JJ oi hans 
V. Empen-r. No power after .issos- 
sors c.vpress opinjon. 

(1801) 1 Suth W R 40 (40. 11), Queen v. 
Dyec Bhalu (Do). 


Sec. 227 
Notes 
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7. Amendment of charge after remand. 

It was held in the undermentioned case^ that the Court could, after 

remand by the superior Court, amend the charge, and that the remand order 

« 

could not be intended to fetter this power. 

7a. Amendment by Court of Session. 

A Sessions Court not being a Court of original jurisdiction, though it 
is vested witli large powers for amending and adding to charges, it can only 
do so with reference to the immediate subject of the prosecution and committal 
and not with regard to a matter not covered by the indictment.^ See also the 
undermentioned casc.^ 

8. Application for alteration of charges. 

An application for the alteration of or addition to the cliarge should 

be made as early as possible^ and, in jury cases, before the jury is chosen.^ 
Orders on such applications should be passed at the same time and not be 
postponed. 3 TIic Court may refuse to entertain an application for amendment 
of a cliarge if made at a very late stage of the case.^ It may also be noted 
that in determining wliciher any error or omission in a charge has occasioned 
a failure of justice within the meaning of Section 537 the Court should have 
regard to the fact whether the objection could or should have been taken at 
an earlier stage in the proceedings. 

9. Amendment-How made. 

Amendments in a charge ought to be made formally and should appear 
on the face of the record.' When a Magistrate amends a charge he, should not 
write over the original charge but should leave it on the file for reference if 
necessary and should write the new cliarge separately and correctly date it.^ 


the final verdict which the judge is finally bound to record.^ The Judge lias A 
discretion under Section 303 infra to question the jury as to the grounds of 
their verdict and no verdict can be said to be returned and finally record- 
ed until the last of the questions has been answered.^ 


2. {1831) 8 Kom 200(211). Emi^css Api^n 

Htthhnna Mcndrt'. 

(1874) 21 Sutb \V RCri Rul 1 (2), Quicn v. 
iyttsliram. 

3. [Sec cas.es cited in foot-uole (2)]. 

Note 7. 

1. [Sec (1809) 2C Cal 500 (5G3), Emitrcss v. 
Miiti Ldi Lnhiri]. 

[See also (1004) 1 Cri L Jour 704 
(700) : 32 Cal 22, Eiremlra LalliUa’ 
dury V. Enipcior], 

Note 7a. 

1.(1004) 1 Cri L Jour 704 (707): 32 Cal 22, 
- • liiit'udrn hal lihodunj v. Kimj- 
' Emperor. 

■2. (1020) 102G Pat 203 (254) : 5 Pat 238 : 27 
Cii L Jour 512. liomsundcr Issiir 
V. Emperur. It is not a proper ejicr- 
cise of discretion to withdraw the 
charge which the committing Ma- 
gistrate thought to bo proved and 
put the accused under disadvantage 
by substituting another (triable 


with aid of assessors) so that ho 
might be deprived of the right of 
trial by jviry. 

Note 8. 

1. (1000) 27 Cal 839 (845) (F B), In rc Abdur 

Bfthnton, 

(1933) 1933 Cal 508 (508) : 34 Cri L Jour 
S'SQ, Dnvis Hcwict v. Emperor. Ap- 
plication to amend in writing al- 
lowed at early stage — No prejudice to 
the accused. 

2. (18G2) 1 Weir 471 (475, 47G), Queen v. WU- 

Hams. .. 

3. (1892) 16 Bom 414 (426), Empress v. I «;»' 

ram. 

J. (1928) 1928 Bom 475 (476): 30 Cri L Jour 
191, Emperor v. Mohanlal Aditrani. 

Note 9. 

1. (1868) 9 Suth ^Y R 14 (15), Queen v. Feoj- 

dar Botj. ^ r. • r 

2. (1915)1915 Low Bur 102 (103): 16 Cn L 

Jour 2 (3), N>ja Fan v. 

Emperor. 
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10. Examination of accused after amendment. 

It is not incumbent on the Court to re-examine the accused after the 
alteration of the charge under this Section since the trial does not commence 
de novo so that if the accused has already been called on to enter on his 
defence there is no further obligation to c.xamine him,^ although some of the 

witnesses have been recalled under Section 231 infra subsequent to the altera- 
tion of the charge.2 j 

11. Sub-section 2. 

For similar provisions requiring the cliarge to be read and explained, 
see Section 210 supra and Sections 255, 271 infra. 

This Section deals with the alteration and addition of charges, but 
the alterations must be read and expbined to the accused and the latter mu&t 
know what he is charged with and what offence he has to answer. If the 
alteration is not read and explained to the accused and he is prejudiced in his 
defence the conviction is illegal.^ But where the accused is defended by a 
counsel who was asked whether he wanted a new trial and the latter did not 
want it, it was held that the accused was not prejudiced by the omission of 
the judge to read and explain the alteration in the charge.^ Since the object 
of the provision is that the accused should Iiave notice of any charge that he 
has to meet, he should not be called upon to meet additional charges without 
notice nor can he be convicted under charges different from those which he 
was called upon to mcet.3 Where in the course of a trial it is found by tho 
Judge that the offence was committed in a foreign territory the proper procedure 
is to direct the committing Magistrate to obtain permission under Act 1 of 1849 
and on receipt thereof to amend the charges and give the accused the option to 
re-examine witnesses already examined.'’ 


Note 10. 

1.(1023) 1923 Mad GOO (615) : 46 Mad 449 : 24 
Cri L Jour 547 (F B), Bowv 

iher V. Emperor. 

2. (1022) 1922 Pat 393 (394): 1 Pat 54: 23 Cri 

L Jour 14G. Hhamlnl Knlwar v. 
Kmperor . 

Note 11. 

1. (192G) 1920 All 227 (227); 27 Cri L Jour 152, 
linfjhunntli Knndu v. Emjiervr. 
(1875) 23 Suth W R 59 (50), Queen v. .b’rtca- 
mat AH. 

2* (1884) 8 Bom 200 (212), Empress v, Appa 
SubJtana Mendre. 

3. (See (1882) 8 Cal 195 (107), Empress v. 

lindoinath Shahn,] 

(1901) 3 Bom L R 67.5 (670). Eui^fcror v. 
Tsuis Minget Eoncren. 

(1900) 27 Cal 660(661). Jatu Sin<jh v. Moha- 
bir SintjU. Person charged ot theft 
cannot bo convicted in appeal under 
S. 147, I. P, C., witliout a charge. 
(1914)1914 Cal 603 (663): 41 Cil 743:15 
Cri L Jour 100. Moluimed Jlossein v. 
Emperor. Notice must be given of 
tho amendment of charge as to tho 
intention with which the oUencc of 
house breaking was committed. 
(1900) 27 Cal 990(991), v. 

(tlli. Conviction cannot ho confirmed 
on a diHorcnt common object of un- 


lawful assembly while the object 
originally charged has failed. 

(1032) 1932 Pat 215 (216): 33 Cri L Jour864: 
11 Pat 523, Ohuasuddin Ahmnd v. 
Emperor. The Court should see if 
the accused has notice. 

(1929) 1929 Rang 2.56 (2.5G) : 30 Cri L Jour 
990: 7 Rang 316, Kmpernr v. Nno 
I’o Snih. Conviction under S. .30 (a) 
cannot be altered to one under S. 37 
if accused is not called to answer. 

(1923) 24 Cri r Jour 119 (119): .71 Ind Cas 

(Oal), II fijiir i iSnHrtj' v. E mperor , 
There cannot be a conviction under 
S. -150, I. 1*. C., where tho charge 
was only under S. 457. 

(1900) 3 Oudh Cas 314 (315.316). Gincnr 
Sint/h V Em 2 >ress. Person chargi-d 
and convicted of a non-compound- 
able offence cannot in appe il be 
con\ictod of a compouiidaldo ''ileiioc 
without giving him an oppeiLuiiily 
to compound the offence. 

(1921) 1921 Pat 190 (197) ; 22 Ci i T, -lour 

Mni/adJinr Mohunt;/ v. Jhiwir- 
dnn Kund. Conviction ..f theft 
cannot be changed by ai'pell ate Court 
into one of as.sault, on tlicft not 
l)oing proved. 

4. (IS70) Ratanlal 83 (33. 341. Ile.j v. Eoonja 

Kcln. 


See. 227 
Notes 

10— n 
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Sec. 227 
Notes 
12-14 


Sec. 228 


12. Appeal. 

Where the Sessions Judge refused to frame new charges and acquitted 
the accused- on the charge framed it was held in the undermentioned case^ that 
the Government could not appeal under Section 417 of the Code on the ground 
of refusal to add new cliargc or against any other interlocutary order made 
during the trial. 

13. Revision. 

As has been seen already the Section confers a discretion on the 
Court to allow amendment of a charge. A Court of appeal or revision would 
always be slow to interfere with the exercise of such discretion unless it has 
)>ccn c.xcrciscd perversely or arbitrarily. Thus where the trial Court refused 
to alter the charge on the ground tliat the re-casting of cliarges would em- 
l>arrass the jut*)" and possibly prejudice the accused in his trial, it was held 
that it could not be said that such reason was capricious or involved any dis- 
regard of legal principles and that therefore the High Court would refuse to 
interfere with such discretion in appeal or revision.^ Where an alteration in the 
charges occasions a failure of justice the Court of revision may interfere.^ 

14. Accused when can be convicted without charge . — Sec S. 237, infra. 



\ If the charge framed or alteration or addition 

wheTTrlTi *ma i^^dc undci' Soction 226 or Section 227 is such 
proceed immediately that procccding immediately with the tidal is not 
after alteration. likely, in the opinlon of the Court, to prejudice 

the accused in his defence or the prosecutor in the conduct of the 
case, the Court may, in its discretion, after such charge or alter- 
ation or addition has been framed or made, proceed with the trial 
as if the new or altered charge had been tlie original charge. 

Synoims. 

Scope of the Section. Note No. 1. 


Other Topioi. 

Charges related — Section applies. See Note 1, Pt. 1. 

1. Scope of the Section 

This Section provides when the trial of a case can go on uninterrupted 
after the amendment of a charge. It pro\ides that if the amendment is of such 
a nature that proceeding immediately with the case is not likely to prejudice 
the prosecution or the defence, the trial may be proceeded with immediately. 
For instance, where the amended cliarge is closely related to the original 

•(Code of 1882. S. 228— The words “or addition” were inserted after the word 
■'alteration ” in 1808; otherwise the section was the same). 


(Code of 1872. S. 447 and Code of 1861, S. 245— Materially the same). 


55 : 27 Cri L Jour 1217, Em 2 )eror v. 
Sletcnrl. 

2. (1031) 1931 Mad 439 (440): 32 Cri L Jouc 
756, Stibramunirt Aytjar v. Einperor- 


Note 12. 

1. (1802) 16 Bom 414 (428), Empress v. Vaji- 
ram. 

Note 13. 

1 . ( 1027 ) 1027 Sind 28 (30, 35): 21 Sind L R 
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charge, there is no objection to proceeding with the trial immediately.^ In 
such a case, the Section provides that the trial may be proceeded which "as if 
the new or altered charge had been the original charge.” Hence, where 
originally different charges were laid against the two accused in a case and 
subsequently the charges were amended so that the two accused were charged 
with the same offence held that the two accused could be said to be tried for 
the same offence within Section 30 of the Evidence Act and tliat under that 
Section the confession of one of the co-accused could be used against the 
other.2 



If the new or altered or added charge is such that 

When new trial proceeding immediately with the trial is likely, 
may be direcied. or m the opinioH of the Court, to prejudice the ac- 
suspen e . ^ cused or the prosecutor as afoi’esaid, the Court 

may either direct a new trial or adjourn the trial for such period 
as may be necessary. 

Synopsis. 


Scope of the Section. Note No. 1. 


Sec. 228 
Note 1 


Sec. 229 


Othe?' Topics. 


Benefit of doubt us to prejudice, to accused. 
See Nolo 1, Pt. 2. 

Evidence, at old trial — How far evidence at 
now trial. See S. 228, Note 1, Pt. 2. 


Late amendment — Insufiicient opportunity’ 
See Note 1, Pt. 3. 

Retrial or adjournment. Sec Note 1, Pt. 1. 


1. Scope of the Section. 

The previous Section provides for the procedure to be followed when 
the amendment of a charge is of such a nature that proceeding witli the trial 
immediately will not prejudice the accused or the prosecution. This Section 
provides for the procedure to be followed in cases in wliicli the amendment 
of the charge is of such a nature that proceeding immediately wiili the trial 
of the case wiU prejudice the prosecution or the accused. It provides tliai in 


' (Code of 1882— S 229J. 

The icords "or added" teerc inserted after the n ord "altered" 
section was the same. 


in 189S. Otherwise th 


e 


(Code of 1872— S. 448). 

448. If the amendment or alteration is such that proceeding immediately with the trial 

is likely, in the opinion of the Court, to prejudice the accused ner- 

son in his defence, the Court may either direct a now trial or .su' 
pend the trial for such period as may bo necessary to en iblo the 

accused person to make his defence to the amendod or altered 
, . , , . charge; and. after hearing his defence, the Court mavfurtlier 

adjourn the trial, to admit of the appearance of any witness whoso ovidcnco the Court m iv 
consider to bo material to the case, or whom the accused person may wish to bo 


When new trial may be 
directed or trial suspen- 
ded. 


(Code of 1861 — S. 246— Same as that of 1872 Code.) 


Section 228 — Note 1. _ . 

1. (1874) 11 Bom H C R 278 (270, 280). liey v. H 0 R 27.8 (279. 2.S0), Iten v 

QoHnd Kuhal Oonnd Kubal. 
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Sec. 229 
Note 1 


Sec. 230 


such a case the trial should be adjourned or a retrial should be held.^ Where 
it is doubtful whether proceeding immediately with the trial will prejudice 
the accused, the Court must lean in favour of holding that such procedure 
\\dll prejudice the accused.^ Where the accused has not been given a proper 
opportunity of defending himself against the altered charge, the proceedings 
can be set aside and a retrial ordered.® 

230 ^'. If offence stated in the new or altered or added 

charge is one for the prosecution of which pre- 

vious sanction is necessary, the case shall not be 

offence in altered procceded with Until such sanction is obtained, 

vuTJs^Ln^c't^oJr* unless sanction has been already obtained for a 
VIOUS sane ion. prosecutioH OH the same facts as those on which 

the new or altered charge is founded. 

Synopsis. 

Scope of the Section. Note No. 1. 


Other Topics. 

Fre 4 i ^anclion— When not noi-ckd. See Note 1, Opinion of sanctioning authority. See Note 1, 
■ PI. 2. F-N (2). 

1. Scope of the Section. 

Tlierc arc some cases in which, before an offence can be taken cogni- 
zance of by a Court, it is necessary to obtain the sanction of the Local 
Government or of some other authority. (See for instance. Sections 196, 196-A 
and 197J. Hence, wliere a charge is amended or a new charge is framed and 
the new or altered charge relates to an ofilcncc, for the prosecution in respect 
of wliich, previous sanction is necessary, the trial cannot be proceeded \vith 
till such sanction is obtained.^ But if sanction has already been obtained for a 
prosecution on the same facts as those on which the new or altered charge 
is founded, fresh sanction is not necessary.® If, however, thefactson which the 

•[Code of ISB2. S. 2Z0— The words "or adth'd" were inserted a/ler the tcord "altered" 
1:^08 ; otherwise the Sectivn was the i’amc). 


(Code of 1872— S. 450). 

450. If the offonco stated in the new charge be one for 
Previous sanction to be which previous sanction is necessary, the case shall not be pro- 
obtained if offence in new ceeded with until such sanction is obtained ; unless sanction has 
charge requires it. been already obtained for a prosecution on the same facts as those 

on which the now charge was based. 


(Code of 1861— 2S"i7.) 


Section 229 — Note 1. 

1. (1805) 3 Suth W R 40 (41), (^>ucen v. jlfn/io- 

lucd Elint. 

(1002) G Cal W N 72 (7S), Emperor v. 
Mathura Thnhur. 

2. (1800) 0 liom H C R Cri 76 (80-81), Eoj v. 

Govindas llaridas. Case beating on 
S. 1 of Act 18 of 1602— Court should 
lean in favour of the accused when 
there is a doubt if the amendment 


will prejudice him or not. 

3. (1699) 1899 All W N 39 (40), Queen v. 
Piiran. 

Section 230 — Note 1. 

1 . (1923) 1923 Lah 260(261) : 3 Lah 440 : 23 

Cri Ij Jour 709, Arjan Mai v. EtU’ 
peror. 

2. (1903) 30 Oal 905 (-908), Profulla Chandra 

Sen y, Emperor. Sanction to prose- 
cute for a substantive offence under 
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new or altered charge is founded are not the same as those on which the 
sanction was based, a fresh sanction is necessary.® 

4 

231 Whenever a charge is altered or added to by the 

Court after the commencement of the trial, the 
whln'chargriuered prosecutor and the accused shall be allowed to 

re-call or re-summon, and examine with refer- 
ence to such alteration or addition, any witness who may have 
been examined, and also to call any further witness whom the 
Court may think to be material. 

Syu 02)sis. 

Scope of the Section. Note No. 1 


Other Topics. 

Effect of not re-ciilHng. See Note 1. F'N(4). Re-c.-\ll witness. See Note 1, Pt. 2. 

1. Scope of the Section. 

This Section provides that when a charge is altered or added to after 
the commencement of a trial, the prosecution and the accused should be 
allowed to re-call and examine with reference to such alteration or addition 
any witness who may have been already examined and also to call any further 

’(Code of 1882— S. 231). 

231. Whenever a charge is altered by the Court after the commencement of the trial, 

the prosecutor and the accused shall be allowed to ro-call or 
Re-call of witnesses re-summon and examine, with reference to such alteration, any 
when charge altered. witness who may have been examined. 


Prosecutor and accused 
person may re-call wit- 
nesses. 


(Code of 1872— S. 449). 

449. In all cases of amendment or alteration of a charge. 

the prosecutor and accused person shall be allowed to re-call and 

examine anv witness who inav liave been examined. 

0 0 


(Code of 1861— S. 247). 

247. In all cases of amendment or alteration of a charge, 
the accused person shall bo allowed to re-call and examine any 
witness who may have been examined. 

tingeney. 


Defendant may re-call 
and examine witnesses 
already examined. 

S. 4GH. I. P. C. — No fresh sanction 
necessary to prosecute on charge of 
abetting the offence, as the latter 
charge was founded on the same 
facts as those, on which the original 
sanction was given. 

(1020) 1020 Lab 367 (3G'J. 370): 1010 Pun 
lie No. 31 : 21 Cri L Jour 230. .\niiir 
•iinyJi v. Einpi'ror. K.xplo.sive Sui)- 
.stances Act (1008), S. 7 — Proper 
course to adopt under S. 7 is to state 
brielly facts constituting offence 
and to give consent to trial upon 
those facts as constituting offence 
under one or other of Sections — Mere 
fact that constituting authority is of 
opinion that facts constitute offence 
under another Se<-tion — Court may 
alter charge but fresh consent is not 
necessary — S. 230, Criminal P. C.. 
makes full provision for such con- 


(1870) 4 Cal 712 (713). Empn'ss v. Nipcha. 

3. (192G) 192G Hang ICO (171) : 1 Rang 131 ; 

27 Cri L Jour 1075, U Ni/nn Ne Da 
V. Empi’ror. Sanction to prosecute 
for conspiracy to wage war against 
King (S. 121-A, 1. P. C.). Order of 
.sanction not referring to facts on 
which it is based but merely stating 
that the accused at diverse tiinus 
had conspired to wage war against 
the King — Conversion of charge iii‘y 
one of sedition — Fresh sanction 
necessary. 

(1921) 1924 Pat 377 (:370) : 24 Cri 7, .1 nir 
478. lifthim v. Em /h-ti /. 
sanction was given to pio-c< utc for 
the offence of "singing v.ilha high 
sounding instruincn t ‘ a conviction 
for the offeuco of " playing on a 
drum" Was held illog.il. 


Sec. 230 
Note 1 

Sec. 231 


Cr. P. C. 162 A 1G3 
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Sec. 231 
Note 1 


Sec 232 


witness whom the Court may think material.^ The Section is mandatory and 
the Court is bound to allow the prosecution and the accused to re-call and 
examine any witness who may have been already examined.2 The prosecution 
and the accused are entitled to re-call and examine any witness who may have 
been examined; the right is not confined to the witnesses on whose evidence 
the alteration in or addition to the charge may be based.® The right of the 
prosecution and the accused in this respect is an absolute one and does not depend 
on the question whether the examination of the witnesses is necessary to avoid 
prejudice in the conduct of the case.'' But the Court is not bound to ask the 
accused or the prosecution if it is desired to re-call and examine any witness. 
If no application is made for the re-calling of any \vitnesses and their 
examination it cannot be subsequently complained tliat the examination con- 
templated by the Section was not allowed.^ 

The Section appbes to all cases where a charge is altered or added 
to after the commencement of a trial. Thus even where a charge is amended 
under the directions of the High Court, the Court is bound to allow the 
examination mentioned in the Section.® But where in the course of a trial the 
Magistrate alters the charge and decides to commit the case to the Sessions 
under Section 347 the proceedings before the Magistrate should be only treated 
as commitment proceedings and not as a trial and the provisions of this Section 
do not apply to them."^ 



Effect of material 
error. 


(1) If any Appellate Court, or the High Court in 
the exercise of its powers of revision or of its 
powers under Chapter XXVII, is of opinion 
that any person convicted of an offence was 
misled in his defence by the absence of a charge or by an error 
in the charge, it shall direct a new trial to be had upon a charge 
framed in whatever manner it thinks fit. 


•(Code of 1882, S Samr.) 

(Code of 1872, S. 4^1- Maierialbj the same.) 

(Code of 1861— Ab7.) 


Section 231 — Note 1. 

1. (191G) iniG Ij:ih 52 (53) : 17 Cri L Jour 451 

(455) : lOIG Pun Ro No. 33, Unrbans 
V. Emperor. If cliargc is altered by 
Sessions Judge, lie is bound to rc-calt 
witnesses for examination or cro.ss- 
examiuatiou. 

(1930) 31 Cri L Jour 455 (157) : 122 lud Cas 
785 (Mad), ltamnlin<ja Udnyar v. 
Jiamostvnmi Mudalinr. Accused is 
onlilled to have his new witnesses 
examined, unless the l^Iagistrato 
thinks that application for the 
examination of such witnesses is 
made for the purpose of vexation or 
delay ot for defeating the ends of 
jnslico in which case it is c.ssential 
that he must record the grounds. 

2. (1927) 1927 Pat 398 (400); G Pat 832 : 28 

Cri h Jour 7G9, Chhanha Dhnnuh v. 
Emperor, 

(1921) 1924 All GG5 (CGG) ; 25 Cri L Jour 
798, Mohan Lai v. Emperor. 


(1932) 1932 Cal 48G (487): 33 Cri L Jour 
2G5, Nagcndra Nath Sen Gupta v. 
Emperor. 

3. (192G) 1926 Lah 60 (61): 2G Cri L Jour 

1497, Hazara Singh v. Emperor. 

4. (1929) 1929 Mad 200 (201); 52 Mad 34G . 

30 Cri L Jour 223, Eamalinoa 
Vdagar v. Emperor. 

{19;32) 1932* Cal 486 (487): 33 Ori L Jour 
2G5, Natjendra Nath Sen Oupta. v. 
Emperor. S. 231 mandatory and as 
Magistrate had acted in violation 
of S. 231 the trial was illegal irres- 
pective of the question whether the 
accused was prejudiced or not. 

5. (1930) 1930 All 215 (210): 52 All 455 : 32 

Cri L Jour 22, Konmal v. Emperor. 

6. (1921) 1921 Oal 605 (606) : 25 Cri L Jour 524, 

Kashi Pramanick v. Damn Pra^ 
maniclc. 

7. (1931) 1931 All 434 (435): 55 All 692; 32 

Ori L Jour 849, Bam Qhulam v. 
Emperor. 
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(2) If the Court is of opinion that the facts of the case are 
such that no valid charge could be preferred against the accused 
in respect of the facts proved, it shall quash the conviction. 

Illu,stralion. 

A is convicted of an ofience tinder Section 106 of the Indian Penal Code, upon 
a obacge which omits to state that he knew the evidence which he corruptly used or 
attempted to use as true or genuine was false oc fabricated. If the Court thinks it probable 
that A had such knowledge, and that he was misled in his defence by the omission from the 
charge of the stutomenl that ho had it, it shall direct a new trial upon an amended charge; 
but if it appears probable from the proceedings that A had no such knowledge, it shall quash 
the oonviction. 

Synopsis. 

Scope of the Section. Note No. 1, 


Other Topics 


Conviction for diCerent offence. See Note 1, 
Pt. 2. 

Other Sections compared and referred to. 
See Note 1, Pts, 8 and 9. 


Prejudice and want of. prejudice. See Note 1, 
Pts. 2, 3 and 5. 

Quashing conviction. See Note 1, Pt. 10. 
Sentence expired — Effect. Seo Note 1, Pt. 11 
Waiver. See Note 1, Pt. G. 


1. Scope of the Section. 

Tills Section provides for the procedure to be followed in cases where 
a person is convicted of an offence, and the appellate Court or the High 
Court is of the opinion that he has been misled in his defence by the absence 
of a charge or by an error in the cliarge. The Section provides that in such 
cases a re-trial may be ordered on an amended charge.^ Thus, where an 
accused is charged with one oft'ence and convicted of a different ofTence 
without a charge being framed in respect of it, a re-trial can be ordered if 
it is found that he has been misled in his defence by the absence of a charge.^ 


Section 232 — Note 1. 

1. (1916) 1916 Lah 52 (53) : 17 Cri L Jour 454 

(455) ; 1916 Pun Re No. 33, Harhans 
v. Emperor. 

(1902) 7 Cal W N 301 (304). Sarat Chandra 
Shah Chotedhary v. Eiit 2 )eror. 

[Seo (1916) 1910 Mad 1222 (1222): 
16 Cri L Jour 737 (738). charge 
under S. 143 I.P.C. cannot bo added 
by the appellate Court to charges 
under Ss. 426, 451, I.P.C.] 

[See also (1923) 1923 Pat 1 (4) (S 11): 
23 Cri L Jour 625 : 2 Pat 134, 
Emperor v. Abdul Hamid. Common 
object of unlawful assembly ] 

(1922) 1922 Lah 135 (1:16. 137) : 2.3 Cri L 
Jour 5, Girdhnrn Simjh v. Emiiernr. 
Charge scored out by the trial 
Court — Conviction on such charge — 
Illegality. 

(1902) 29 Cal 481 (482), llossain Sardar v. 
Kalu Sikdar. 

2. (1900) 5 Cal W N 567 (566). In the mailer 

of Chuiibas Pal. 

(1901) 28 Cal 63 (65), Cobinda Pershad 
Pandeij v. G. L. Garthi. 

(1902) 30 Cal 288 (290), Yakub Alt v. Lcthu 
Thakur. 


(1875) 23 Suth W ll 59 (59). Queen v. 
Snlamat. 

(1901) 5 Cal W N 296 (297), Pameshtoar v. 
Joiji Sahoo. 

(1915) 1915 Cal 181 (182) : 16 Cri L Jour 42 
(43), IJ arnarain Sardar v. Emperor. 
(1912) 13 Cri L Jour 593 (594) ; 40 Cal 168. 

Sila Ahir v. Emperor. 

(1913) 14 Cri L Jour 212 (213) : 19 Ind Cas 
308 (Cal), Silal Chandra Maitra v, 
E>n 2 >e.ror. 

(1924) 1924 Mad 584 (585) : 25 Cri L Jour 
396, in re Kottoora 'I’hevan. 

(1915) 1915 Cal 219 (219): 15 Cri L Jour 704 
(705), Gena Mnnjhi v. Emijervr. 
(1914) 1914 Cal 663 (663) : 41 Cal 743: 15 
Cri L Jour 190, Mahomed llossein v. 
Em 2 >eror. 

(1909) 9 Cri L Jour 406 (406); 1 Tnd Car, 
607 (^lad). In re Subr 
(1927) l‘)27 All 75 (70) : 27 Cri L Jour i-J.M, 
Achhul Rai v. Em peror. 

(1908) 7 Cri L Jour 372 (374) (C;.l). Hipra 
DnsGiri v. Niradamnn i Jl -nuc. 
(1927) 1927 Rang 32 (32) : 1 Kang :?5.5 : 27 
Cri L Jour 1300, Nf/'t iHnce Hon v. 
Em 2 >eror. 

(1901) 23 Cal 03 (65). Gm inda Pnrshad 


Sec. 232 
Note 1 


1290 


Form of Charges 


Sec. 232 
Note 1 


Similarly, where a charge is framed in the alternative form in a case in which 
the Code does not authorise the charge to be framed in such a form and the 
accused is thereby misled into pleading guilty to one of the offences instead of 
pleading not guilty to both the charges, a re-trial may be ordered.^ So also. 
Section 221, sub-section 7 requires that where a previous conviction of the 


accused is intended to be used for the purpose of enhancing the sentence, the 
charge should specifically allege the previous conviction. If the charge omits 
to do so and notwithstanding the omission the accused on conviction is 
awarded higher punishmeitt, tlie sentence is liable to be reduced on appeal."* 
But where the accused has not been misled in his defence by the 
absence of the charge or the error in the charge this Section does not apply 
and the defect in the proceedings does not afford sufficient ground for ordering 
a re-trial.® The fact that the accused was defended by a pleader who did not 
raise any objection to the proceedings is a factor to be considered while 
determining the question of prejudice to the accused.® 

Where a re-trial is ordered under this Section, it must be from the 
point at which the irregularity occurred and not from the very beginning."^ 

The power of ordeiing a re-trial is not confined to this Section. Such 
a power is also conferred by S. 423. Thus, this Section refers to cases in 
which the accused has been convicted. Under Section 423 a re-trial can be 
ordered e\en in cases where the accused has been acquitted.® Similarly, under 
Section 423, a rc-trial can be ordered on wider grounds than those mentioned 
in this Section. Thus a re-trial can be ordered on the ground that the accused 
had no proper opportunity of defending himself^ (though the charge may be 
unexceptionable). 

Sub-section 2 provides that the appellate Court or the High Court, 
as the case may be, shall quash the conviction when it comes to the conclusion 


Vandeit v. G. L. Gnrthi. 

(1890) Rat!\nlal529(530).jE:m^>r<‘5SV..Vfl^fioo 

Lnlji. 

(1888) Ratanl.il 386 (380), Qnccn‘Emprcs% 
V. Honvel. 

3. (1886) 10 liom 124 (129), Empressw Rnmji. 

4. (1011) 12 Cri L Jour 233 (234) : 10 lod Cas 

241 (Lah). Dnnqri v. Emperor. 
[Compare (1918) 1913 Lah 397 (399); 
1917 Pun Re No. 29 : 18 Cri L Jour 
875, Risiilhi v. Emperor. Defect U 
curable under Ss. 535 and 537 where 
the accused has not been prejudiced 
or misled.] 

5. (1017) 1917 Mad 687 (688) : 17 Cri L Jour 

384 (386). In re Mannnr Kisityinn 
Oiclfif. 

(1929) 1929 Pat 712 (714) : 9 Pat 642: 30 
Cri Ij Jour 801. MaUii Oopc v. 
Emperor. 

(19:821 1032 Pal 215 (217) : 11 Pat 523: 33 
Cri L Jour 864, Ghyasuddin Ahmed 
V. Em peror. 

(1024) 1924 Bom 502 (.503) ; 40 Bom 84 • 26 
Cri L Jour 1000. Emperor v. i?u«- 
chhod 

(1029) 1920 Lah 867 (867) ; 30 Cri L Jour 
102, Mohnmnd Sadiq Delhi Elec- 
tric tiuppUf A Traction Co. 

(1932) 1932 Cal 461 (462) : 50 Cal 113 : 33 


Cri L Jour .540, Spiers v. Johiuddin 
(1931) 1931 Mad 225 (227) : 32 Cri L Jour 
753, Sambasiva Mudali v. Emperor. 
(1914) 1914 Lah 101 (101) : 15 Cri L Jour 
524, Lai Khan v. Emperor. 

(1931) 1931 C.il 410(412) : 58 Cal 1303: 32 
Cri L Jour 844, 2?n?«t’nrfrrt Chandra 
Rail V. Emperor. 

(1875) 24 ‘Suth W R Cri 3 (3), Queen v. 
Di</ambnr Shaha. 

(1882) 8 Cal 450 (455), Empress v. Sreenath 
Kur. 

0. (1886) 8 All 6G5 (667, GC8), Em^n-ess v- 
Khnrja. 

(1920) 1920 All 72 (73) : 21 Cri L Jour 410, 
Jnqdeo Parshad v. Emperor. 

(1015) 1915 Sind 50 (521 : 16 Cri L Jour 573 
(574, 575) : 9 Sind L R 37, Dodo v. 
Emperor. 

7 . (1925) 1925 Nag 147 (149): 25 Cri L Jour 

1152, Ga 7 toadhar v. Bhangi^Sao. 

8. (1899) 1899 All W N 39 (40) ! Empress v. 

Puran. 

9. (1399) 1899 All W N 39 (40), (3«ec« v. 

Puran. 

(1907) 5 Cri L Jour 420 (421) : 3 L B R 283, 
Mimo Dha v. Emfieror. 

(1907) 5 Cri L Jour 164 (167) : 31 Bom 213, 
Emiieror v. Isap Mahamad. 
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Form of Charges 

«n the facts proved no criminal charge can be laid against the accused.^ 

fr t ;X:;‘slmr llrtr^^ th^ 

jimiscd w&s sufficient* - 

See also SecUons 225, 423, 535 and 537 and notes thereunder. 

Joinder of Charges. 

For every distinct offence of which any person is 
accused there shall be a separate charp, and 
Separate chargee chai’ge shall he ti'ip Separably, ex 

for distinct offences. cases mentioned in bections 

235, 236 and 239. 

Illustration. 

^ t tVsgsff on one o-casion, and of causing grievous hurt on another 

chat°;l separate,, tried for the theft and causnrg gr.evous 

hurt. 

Synopsis. 



Joinder of charges and joint Inals. 
Scope and object of the Section. 

Distinct offences— Illustration. 


Uote No. 

1 

2 

3 


Separate charge. , a- 

Non-compliance with the Section. 

Counter-cases. 


Note No. 

4 

5 

6 


■ (Code of 1882 — Sec(iou snm<; ns that of 1898 Cotie). 


(Code of 1872-S. 452.) 

Joinder of char tjes. 

There must be a separate charge for oveo* distinct 

separate charges for offence^f wMch any person is accu^ 
distiLt oflences. be tried separately, except in the cases hereinafter exceptea. 

Illustration. 

inn ■^nd of causing grievous hurt on another occasion. 

.4 is accused of a theft on oue c ^ • causing of grievous 

A must be separately charged and bepar.Ueij 

hurt. 

(Code of 1861 — S. 241). 

941 When it appears to the Magistrate that the facts which 
u ^^^.iiuhed in evidence show the commission of two or more 
Two or more odences yitbin the same Section of the Indian Penal Code, 

punishable under the oncncos* . contain two or more heads charging such offences 

same Section. the ciiygc > 

respectivviN . 


10. (1912) 13 Cri L Jour ' .F, 

7R3 (Cal) PaiiutiUah V- i^nijii 'or. 
(1930) 1930 Cal 138 (130): 31 
697, Sunnat Mnnttol 

(1911) f:!' C?i‘‘L Jour GG (07) : 9 lud Cas 3G1 
^ (Cal). Lai Bchary Sinyh v. Emperor. 


(1875) 23 Suth W R 59 (59), Queen v. 
Snlamnt. 

(1001) 28 Cal 63 (65), Goi indn v. O'ulh. 
(1885) 10 Bom 124 (130). Empress v. 
Bamji Sajobn lino. 

11 . (1902) 29 Cal 481 (482). Ilosscin .'iordar v. 
Kalu- 


Sec. 232 
Note 1 


Sec. 233 
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Sec. 233 
Note 1 


Other Topics. 


Applicability to appeals. See Note 2, Pts. 8 
and 9. 

Applicability to summons cases. See Note 1, 
Pt. 5. 

Bribery. See Note 3 Pt. 15 and F-N. (6.) 

Burden of proof on prosecution. See S. 235, 
Notol.Pt. 3. 

Cases and counter-cases. See Note 6. 

Charges in the alternativo. See Note 3, Pt. 17. 
See also S. 236. 

Defects not cured by S. 537. See Note 5, 
Pts. 1, 2 and 2a. 

Exceptions notmutually exclusive. SoeNotel, 
Pts. 8 and 9. See S. 236, Note 11. 

General rule — Exceptions to the Section. See 
Note 1. Pt. 2; Note 2. Pt. 3. 

Irregularity cured by Section 537. See Note 5. 
Pt. 3. 

Joint committal not prohibited. See Note 1, 
Pt. 7. 

Joint enquiry under Section 107 not prohibited. 
Sec Note 1, Pt. 6. 

Legislative changes. See Note 1, Pt. 1. 


Misappropriation of distinct sums of money. 
See Note 3, Pt. 10. 

Object of the Section. See Note 2, Pts. 4a. 
6, 6 and 7. 

Objection even in Appeal. See Note 6, Pt. 4. 
Offences against several persons. See Note 3. 
Pt. 6. 

Offences not distinct. See Note 3, Pts. 7 to 17. 
Offences of same kind. See Note 3, Pts. 7 to 17. 
Offences under different Sections. See Note 3, 
Pts. 2 to 4. 

Offences under same Section on different occa- 
sions. See Note 3, Pt, 5. 

Powers of Appellate Courts in joint trials. See 
Note 2, Pt. 9. 

Receiving of stolen properties of several per- 
sons. See Note 8, Pt. 8 and F-N. (6.) 
Separate trial. See Note 1, Pt. 2. 

Several dacoities. See S. 235, Note 2, F-N. 28, 
Theft. See Note 3, Pt. 7. 

Two false statements in a single deposition. 
See Note 3, Pt. 9. 

Using forged documents — Only one user. See 
Note 3, Pt. 13. 


1. Joinder of charges and joint trials. 

The law on the subject of joinder of charges and joint trials is 
contained in Sections 233 to 239. Before the Code of 1872 there were no 
provisions corresponding to these, and the strict rules of the English Common! 
Law as to the joinder of charges and joint trials were being followed. By 
Sections 452 to 458 of the Code of 1872, which are reproduced with slight 
modifications in the present Code as Sections 233 to 239, the Legislature 
considerably widened the powers of the Court as regards joinder of charges 
and joinder of defendants.^ 

Section 233 lays down a general rule viz., iliat for every distinct offence, 
of which any person is accused, there shall be a separate charge, and that every 
such charge shall be tried separately. To this rule Sections 234 to 239 are 
exceptions.^ The object of making such exceptions is to avoid the necessity of 


Section 233 — Note 1. 

1. (1906) fi Cri L Jour 191.(194, 195): 1 Sind 

L R 73, Em 2 >cror v. Qhuiain. 

2. (1910) 11 Cri L Jour 337 (337): 5 Ind Cas 

970 (Bom), Emperor v. Ka^hinath 
Boqaji Salt. 

(1884) 7 All 174 (177) (F B). Queen-Empress 
V. Juala Prasad. 

(188G) 9 All 402 (457), v. 

Abdul Kadir. 

(1898) 1898 All W N 205 (207) : 21 All 127, 
Queen- Em 2 >ress v. Mathura Prasad. 
(1910) 11 Cri L Jour 285 (285): 32 All 219, 
Sheo Sarnn Lai v. Emperor. 

(1913) 14 Cri L Jour 116 (117); 18 Ind Cas 
676 (All), Shnnher v. Emperor. 

(1917) 1917 All 404 (404): 33 All 457 : 18 Cri 
h Jour 47, Emperor v. Bcekan 
Pande. 

(1921) 1921 All 19 (21, 22); 22 Cri L Jour 
C4l ; SanMwmn v. Emperor. 

(1921) 1921 All 24G'(247): 22 Cri L Jour 657, 


Earn Prasad v. Emperor. 

(1921) 1921 All 408 (409): 22 Cri L Jour 
397, 1?awj Sahai v. Emperor. 

(1923) 1923 All 88 (88) : 24 Cri L Jour 155, 
Gn7iesh Lai v. Emperor. 

(1923) 1923 All 126 (126) : 45 All 223 : 24 Cri 
L Jour 149, Durtja Prasad v. Em- 
peror. 

(1926) 1926 All 261 (261, 262): 48 All 236: 27 
Cri L Jour 143, Fauzdar Mahto v. 
Emperor. 

(1928) 1928 All 417 (417): 80 Cri L Jour 214, 
Seicah v. Emperor. 

(1890) 15 Bora 491 (500), Queen-Empress v. 
Faliirappa. 

(1908) 8 Cri L Jour 281 (302) (Bom), Empe- 
ror v. Bal Oangadhar Tilak, 

(1929) 1929 Bom 296 (298) ; 63 Bom 479 : 31 
Cri L Jour 65, Emperor v. C. B. 
Eing. 

(1932) 1932 Bom 277 (277): 33 Ori L Jout 
619, Krishnaji Anant Dange v. Em- 
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the same mtnesses giving the same evidence two or three times 
different trials, and to join in one trial those offences with regard to which 
the evidence would overlap.^ The Sections are, however, so framed as to 
minimise the danger of prejudice to the accused by the joining togeth^er of 
more than one offence in the same trial Of these exceptions Sections 234 to 
238 apply to cases where one person may be dealt ^vith at one trial for more 
than one offence, wliile Section 239 applies to the trial of more persons than 

one jointly.^ 

The principles applicable to criminal trial regarding joinder of charges 
and joint trial of accused persons embodied in Sections 233 to 239 are appli- 
cable to the trial of even summons cases^ and to inquiries under Section 107.® 

Sections 233 to 239 refer only to the trial of the accused and not to 
a preliminary inquiry before a committing Magistrate and therefore no objec- 
tion could be taken to the commitment on account of any misjoinder of charges 


or joint trial."^ 


pcror. 

(1904) 1 Cri L Jour 58 (60) (Cal), Prum 
Krishna Saha v. Emperor. 

(1910) 11 Cri L Jour 325 (326) ; 37 Cal 604. 
Ram Sexcak Lai v. Mancshxvar 
Sinoh. 

(1912) 13 Cri L Jour 593 (593) : 40 Cal 168. 

Sita Ahir v. Emperor. 

(1913) 14 Cri L Jour 428 (429) : 40 Cal 318, 
Nitya Gopal Chnckcrbutty Jibnn 
Krishna Barjchi. 

(1916) 1916 Cal 693 (705): 16 Cri L Jour 
041. Ram Suhhag Singh v. EmjJeror. 
(1922) 1922 Cal 76 (77) : 23 Cri L Jour 68.5. 
Bajiga Chandra De v. Ananda 
Charan Chowdhury. 

(1905) 2 Cri L Jour 34 (36) : 1905 Pun Ro 
No. 2. Dhagxoati Dxjal v. Emperor. 
(1928) 1928 Lah 34 (35) : 29 Cri L Jour 521. 

T^Inhammnd Khan v. Emj)eror. 

(1873) 7 Mad H C R 375 (375, 376), Nanjan 
Jn re. 

(1886) 9 Mad 284 (285). Em jiressy-Dornsamy. 
11908) 8 Cri L Jour 11 '13) : 4 Nat? L R 17, 
Emperor v. BnUoant Singh. 

(1916) 1916 Mad .571 (572); 16 Cri L Jour 
298. In re Mala Mekalnknti Suh- 
bndu. 

(1916) 1916 Nag 73 (76) : 13 Nag L R 35 : 
18 Cri L Jour 339, Gunxonnt v. Em- 
peror. 

(1919) 1919 Mad 437 (492) : 20 Cri h Jour 
354, Kumaramuthu PiUai v. Em- 
peror. 

(1925) 1925 Mad 690 (697. 699) : 49 Mad 74 ; 
26 Cri L Jour 1513, Oammallti Dora 
V. Emperor. 

(1921) 1921 Oudh 49 (51): 22 Cri L Jour 
344. Kallu V. Emperor, 

(1931) 1931 Oudh 86 (87) : 6 Luck 441 ; 

32 Cri L Jour 540. Jfinr v. 

Emperor. 

(1920) 1920 Pat 230 (231) : 21 Cri L Jour 
161, Tepanidhi Gobinda Chandra 
Barathi v. Emperor. 

(1901-1902) 1 LowBurRul 361 (361), 5un 


Daik V. Croxvn. 

(1903-1004) 2 Low Bur Rul 10 (13), Nga 
Lun Mnung v. Emperor. 

(1904) 1 Cri L Jour 537 (538, 539) : (1904) 
Upp Bur R 1st Qr. Cr P C, 2, Em- 
peror V. Asgar AH. 

(1908) 8 Cri L Jour 497 (502) : 4 Low Bur R 
294. S. P. Chnttcrjee v. Emperor. 
(1914) 1914 L B 263 (264) ; 7 Low But Rul 
272 : 16 Cri L Jour 44, Po Mya v. 
Emperor. 

(1033) 1933 Sind 255 (2.56) : 35 Cri L Jour 
256, Jethana7td Mnrijmal v. Em- 
]}eror. 

[See also (1025) 1925 Mad 1 (6): 47 
Mad 746 : 25 Cri L Jour 1207 (F.B.), 
Theelhumnlai Goxindar In re.) 

3. (1908) 8 Cri L Jour 191 (195) : 1 Sind L R 

73, Emperor v. Ghulam. 

(1925) 1925 Mad 690 (697) : 40 Mad 74 : 26 
Cri L Jour 1513, Gatn Mallu Dora, 
In rc. 

3a (1916) 1916 Mad 550 (5.52) ; 16 Cri L Jour 
323, Vjru2>rj«rt v. Emperor. 

4. (1914) 1914 L B 263 (261) : 7 Low Bur Rul 

272 : IG Cri L Jour 14, Po Mya\. 
E^nperor. 

(1021) 1921 All 246 (247): 22 Cri L Jour 
Obi, Ram Prasad v. Emperor. 

(1908) 8 Cri L Jour 11 (13) : 4 Nag L R 71, 
Emperor v. Balioant Singh. 

5 (1005) 2 Cri L Jovu 730 (744) : 3 Low Bur 
Kul 52, Emperor v. San Du?i. 

(1914) 1914 Cal 603 (606) ; 41 Cal 694 : 15 
Cri L Jour 73, Pisious v. Emperor. 
(1912) 13 Cri L Jour 124 (124) ; 13 Ind Cas 
780 (Mad), Emperor v. Arumugam 
Pillai. 

(1932) 1932 Mad 497 (500) : 33 Cri l> Join- 
589, V. K. Lakshumana }[ udaliar 
V. Emperor. 

6. (1904)1 Cri L Jour 58 (60) (<'al), Iran- 

krishna Saha v. Emperor. 

7. (1902) 26 Mad 592 (591), Goiiruf.i in the 

matter of. 

(1900) 1900 All W N 206 (206). Queen- 
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Notel 



1294 


Joinder of Charges 


Sec. 233 
Notes 
1-2 


On the question whether the exceptions under Sections 234 to 239 are 
mutually exclusive and cannot be combined there is a conflict of opinion. On 
the one hand it has been held that they are mutually exclusive and cannot be 
combined.® On the other hand other decisions® have held that there is nothing 
in the Sections themselves to show that they are mutually exclusive, or that a 
combination thereof, in a proper case is prohibited, provided the accused is 
not prejudiced by such a joinder. According to this view, as a general rule 
of interpretation, effect must be given to every part of a statute and it is 
far more consonant with reason and the wishes of the Legislature tliat in a 
proper case, such joinder should be made rather than be barred. 

2. Scope and object of the Section. 


The provisions of this Section 
applied.^ Separate t ri al is the rule an d 

Empress v. SalamatuUah Khnyi. 

(1905) 2 Cri L Jour 432 (433) (Bom). Em- 
peror V. Sita. 

(1917) 1917 iMad G12 (612) : 17 Cri L Jour 
369, T. S. Krishnamurthy Iyer In re. 
(1919) 1019 Mad 190(191) : 30 Cri L Jour 
514, In re Sessions Judge, Tanjorc. 
(1929) 1929 Nag 237 (237) : 30 Cri L Jour 
404, Mnnbodh Singh v. Jhaboolnl. 

8. (1910) 11 Cri L Jour 285 (286) : 32 All 219, 
SheoSaran v. Emperor. Ss. 234 A 235. 
(1922) 1922 All 214 (214) : 44 All 540 : 23 
Cri L Jour 258, Shujn Uddin Ahmed 
V. Emperor. (Do). 

(1926) 1926 All 261 (261, 262) : 48 All 236 : 
27 Cri L Jour 143, Faujdar Mahto 
V. Einjteror. (Do). 

(1926) 1926 Bom 110 (112) : 49 Bom 892 : 
27 Cri L Jour 305. Emperor v. 
Mannnt K. Mehta. (Do). 

(1905) 2 Cri D Jour 34(36): 1905 Pun Re No. 

2. Jihagwati Dial V. Emperor. (Do). 
(1927) 1927 Nag 22 (23): 27 Cri L Jour 1099, 
Emperor v. Dhaneshram. (Do). 

(1933) 1933 Nag 327 (328) : 34 Cri L Jour 
673, liameshxonr v. Emperor. (Do). 
(1892*180C) 1 Upp Bur Rul 33 (33), Sga Po 
Chun V. Queen-Empress. (Do). 

(1929) 1029 All 202 (204) : 51 All 544 : 30 
Cri L Jour 687, Janeshar Das v. 
Emperor. Ss. 234, 235 and 236. 
(1903*1904) 2 Low Bur Rul 10 (11, 14), Nga 
Lun Maung v. King-Emperor. 
Ss. 234. 235, 236 and 239. 

(1024) 1924 All 316(317): 46 All 54: 25 Cri 
L Jour 46G, Putto Lai v. Emperor. 
Ss. 234 and 230. 

(1018) lpl8 Nag 139 (140) : 20 Cri L Jour 7, 
Shgad Lnl v. £»i7)rror. (Do). 

(192G) 192G Oudb 161 (165): 26 Cri L Jour 
1602. Bishambhar v. Emperor. (Do). 
(1914) 1914 Low Bur 263 (264): 7 Low Bur 
Rul 272: 16 Cri L Jour 44, Po Myn 
V. Emperor. (Do). 

(1908) 8 Cri L Jour 191 (198) : 1 Sind L R 
73. Emperor Ghulam. {Vo). 
fl934) 1934 Mad‘678 (674): 58 Mad 178: 35 
Cri L Jour 1503, Sriremjacharinr v. 

- ‘ Emperor. Ss. 235 and 236. 


are mandatory^ and must be strictly 

joint trial, the exception.® The exoep- 

(1929) 1929 Cal 298 (300) : 56 Cal 1106 : 80 
Cri L Jour 1015, Tota Meah Chow- 
dhurxf V. Emperor. Ss. 236 and 239. 
9. (1934) 1934 Pat 232 (234): 13 Pat 170: 35 
Cri L Jour 876, Ramkishooxi Pershad 
V. Emperor. Ss. 234 and 235. 

(1932) 1932 All 25 (26) : 54 All 337 : 33 Cri 
L Jour 122, Kashi Nath v. Emperor. 
Ss. 235, 236 and 239. 

(1931) 1931 All 49 (50) : 53 All 233 : 32 Cri L 
Jour 1007, S/itb Charan v. Emjyeror. 
Ss. 235 and 236. 

(1909) 9 Cri L Jour 226 (243) : 33 Bom 221, 
In re BalGangadhar Tilah. Ss. 234, 
235 and 236. 

(1913) 14 Cri L Jour 116(117): 18 Ind Cas 
676 (All), Shayikar v. Emperor. 
Ss. 234, 235 and 239. 

(1934) 1934 All 811 (812, 813): 35 Cri L Jour 
1224, Niranjan v. Emperor. Ss. 234 
and 239. 

(1923) 1923 Mad 181 (181): 23 Cri L Jour 
719, Kavaganti \. Emperor. (Do). 
(1925) 1923 Rang 198 (199) : 26 Cri L Jour 
319, Ah Kit V. Emperor. (Do). 

(1908) 8 Cri L Jour 191 (198): iSindLR73, 
Emperorx. Ghulatn. Ss. 236and 239. 
Note 2. 

1. (1912) 13 Cri L Jour 593 (593): 40 Cal 168, 

Sita Ahir v. Emperor, 

(1925) 1925 Cal 341 (345): 52 Cal 253: 2$ 
Cri L Jour 487, .ilimuddi Naskar v. 
Emgn’ror. 

(1921) 1921 Pal 291 (292): 21 Cri L Jour 619; 
Padmnyiabhn Patnaik v. Emperor. 

2. (1921) 1921 All 246 (247) ; 22 Cri L Jour 657, 

Jiam Prasad v. Emperor. 

(1916) 1916 Mad 571 (572): 16 Cri L Jour 
298, Mala Mekalakati Subbadu v. 
Ki ng-Einperor. 

(1916) 1916 Mad 110 (115) (FB): 39 Mad 527: 
IG Cri L Jour 593, Public Prosecutor 
X. Kottaparambath. 

(1925) 1925 Mad 690 (697) : 49 Mad 74: 26 
Cri L Jour Isis, Gam Mulla Dora 
In re. 

(1903) 4 Pun L R 613 (615), Singhara v. 
Emperor. 

3. (1923) 1923 All 88 (88) : 24 Cri L Jour 155, 
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lions provided for are only empowering Sections and must be strictly construed 
and applied so as not to defeat the right of independent trial conferred by this 

Section."* 

The object of the Section (which has been enacted for the benefit of 
the accused)^'' in requiring that there shall be a separate cliargc for every 
distinct offence and a separate trial for every charge is twofold. Firstly to 
give the accused notice of the charges which he has to meet and secondly to 
see that he is not embarrassed by having to meet charges in no way connected 
\\dth one another.^ Another object is to prevent the mind of the Court from 
being prejudiced against the accused, if he were tried in one trial upon different 
charges resting on different evidence.® In other words the object is to prevent 
the inconvenience of hearing together of such a number of instances of culp- 
ability and the consequent embarrassment both to the judge and to the accused."^ 

This Section applies not only to original trials but also to an appellate 
Court in altering a finding under Section 423 infra^ or in the trial of two 
appeals arising out of two separate cases.^ 


Sec. 233 
Notes 
2-3 


3. Distinct offences— Illustration. 

The words “distinct offence” in the Section mean, as the illustration to 
the Section shows, offences which have no connection with each other.^ The 
following are all illustrations of distinct offences: — 

1. Offences falling under different Sections of a penal enactment, as 


for example under two Sections of the 

Oanesh Lai v. Emperor. 

(1923) 1923 All 126 (12G) : 45 All 223: 21 
Cri L Jour ilG, Durga Prasad v. 
Kinif'Einjteror. 

[See also (1925) 1925 Cal 311 (345): 
52 Cal 253: 26 Cri L Jour 487, Ali- 
7nuddi Naskar v. Kinfj-Eniperor.') 

4. (1918) 1918 Pat 168 (170): 3 Pat L Jour 124: 

19 Cri L Jour 673, Kailash Prasad v. 
Eviperor. 

(1920) 1920 Pat 230 (231) : 5 Pat L Jour 11 : 
21 Cri L Jour 161, Tepanidhi 
Gobinda Chandra liharati v. Em- 
peror. 

(1917) 1917 All 404(401); 38 A11 457: ISCriL 
Jour 47, Emperor v. Jiehan Pande. 
(1913) 14 Cri L Jour 116 (117): 18 Ind Cas 
676 (All), Shankar v. Emperor. 

(1905) 2 Cri Ij Jour 34 (36): 1905 Puu Rc 
Ko. 2, iShaijrvnti Dial v. Emperor. 

4a (1905) 2 Cri L Jour 34 (36): 1905 Pun Re 
No. 2, JJhatiwali Dial v. Emperor. 

5. (1916) 1916 Cal 693(607); 16 Cri L Jour 641, 

liamsiiba<j Sin<jh v. Em peror . 

6. (1884) 7 All 171 (177). Queen Empress v. 

Jualn I'rasad. 

(1921) 1921 All 19 (21) : 22 Cri L lour 641, 
Samu)tian v. Emperor. 

(1890) 15 Bom 491 (497). Queen-Empress v. 
Fnkirapjnt. 

(1916) 1916 Mad 550 (553) : 16 Cri L Jour 
323, Virupana Cond v. Emperor. 

7. (1903-1904) 2 Low BurRul 10(12), 

.Vfluny V. 


Penal C^de^ or of a special or local 

(189Sri8 All W N 205 (207) : 21 All 127 
Queen-Empress \ Mathura Prasad. 
(1925) 1925 Mad 690 (697) : 49 Mad 71 : 26 
Cri L Jour 1513, dam Mulla Dora 
lit re. 

8. (1905) 2 Cri L Jour 694 (605) ; 1905 Puu Re 

No. 38, Sahib Siii'jh v. Emperor. 

9. (1928) 1928 Cal 230 (230, 231): 29 Cri L 

Jour 512, Dont .Ih v. Emperor. 

[See also (1877) 1 Bom 610 (614), 
Hcij V. Hamnanta.'\ 

Note 3 

1. (1916)1916 Cal 693 (705): 16 Cri L Jour 

641, Ram Subaij Sin<ih v, Emperor. 

2. (1911) 12 Cri L Jour 82 (82): 9 Ind Cas 

455 (Cal), Kantn Xeiju v. Emperor, 
Ss. 147 and 323. 

(1912) 13 Cri L Jour 593 (59:^ : 40 Cal 168, 
Sila Ahir v. Emperor. (Do). 

(1922) 1922 Cal 573 (574); 50 Cal 94: 24 
Cri L Jour 72, Radfia XatU Karma- 
kar V. Kituj-Kmperor. Ss. 147, 323 
and 325. 

(1928) 1928 Lah IS5 (186): 29 Cri L Jour 
34. Babu Mai v. Cshasi. Ss. I IT and 
429. 

(1887) 14 Cal 395 (396). Queen Kmpie:i v. 
Chandi Simjh. Ss. 147 and 441. 

(1882) 8 Cal 450 (454). /n the ,,/ 

Sreenalh Kur. Ss. 167 .uul -I'*). 

(1933) 1933 Mad 134 (4:14) ; 1 , p, 'dour 
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(1885) 10 Bom 124 (128), Queen-Empress v. 

Bamji Sajabarao. Ss. 182 and 193. 
(1910) 11 Cri L Jour 325 (82C): 37 Cal 604, 
Ram SetvakLal v. Maneshwar Singh. 
Ss. 182 and 500. 

(1909) 10 Cri L Jour 452 (453) : 4 Ind Cas 
1 (Cal), Laskari v. The King-Em- 
peror. Ss. 183 and 323. 

(1903) 8 Cri L Jour 497 (502,504): 4 Low 
Bur Rul 294. S. P. Chatterji v. King- 
Emperor. Ss. 193 and 201. 

(1897) Ratanlal 925 (926), Queen-Empress 
V. Daulata Dhondi. Ss. 193 and 211. 
(1833) 1883 All W N 188 (186), Empress v. 

Harnaui. Ss. 193 and 471. 

(1918) 1918 Cal 237 (237): 19 Cri L Jour 
863, Emperor v. Rajendra Roy. Ss. 
210 and 403. 

(1900) 4 Cri L Jour 339 (390): 3 Low Bur 
Rul 221, Emperor v. Po Hla. Ss. 224 
and 379. 

(1909) 9 Cri L Jour 147 (148): 1 Ind Cas 
69 (Cal), Tilakdhari Mnhton v. Lali 
Singh. Ss, 225 and 379. 

(1888) 11 Mad 441 (442), Queen-Empress v. 

Kutti. Ss. 225 and 380, 

(1904) 1 Cri L Jour 714 (71C) : 31 Cal 1007, 
Prosunno Kumar Das v. Emperor. 
Ss. 240 and 243. 

(1882) 5 Mad 20 (21), PuHsanki Reddi v. 

Queen. Ss. 290 and 291. 

(1913) 14 Cri L Jour IIC (117) : 18 Ind Cas 
676 (All), Shankar v. Emperor. Ss. 
302 and 323. 

(1901-1902) 1 Low Bur Rul 361 (.362), San 
DniU V. Crown. Ss. 302 and 366. 
(1892) 14 All 502 (603), Queen- Empress v. 

MuUua. Ss. 302 and 390. 

(1927) 1927 Mad 243 (244) : 27 Cri L Jour 
1368, In re Muniiian, Ss. 302 and 
392. 

(1909) 10 Cri L Jour 291 (291): 3 Ind Cas 
460 (All), Nxthuri v. Emperor. Ss. 

307 and 406. 

(1919)1919 Mad 9.54 (954, 955); 19 Cri L 
Jour 445. Mantripragada Matha- 
patli Karasvnha Rao, Inre. Ss. 323, 
341 and 385. 

(1922) 1922 Lab 144 (14.5) : 22 Cri L Jour 
505, Ganda Singh v. Emperor. Ss. 
323 .and 380. 

(1904) 1 Cri L Jour 872 (873): (1904) Upp 
Bur Rul, 2nd Qr., Cr. P. C., 9, Exn- 
peror v. Xqa Tok Qgi. (Do.) 

(1903) 30 Cal 288 (289), Yakub Ali v. Lethu. 
Ss. 323 and 440. 

(1913) 14 Cri L Jour 212 (213) : 19 Ind Cas 

308 (Cal), Sital Chandra Maitra v. 
Emperor. Ss. 324 and 352. 

(1924) 1024 All 211 (211): 25 Cri L Jour 
964, Shafi v. Emperor. Ss. 325 and 
379 

(1912) 13 Cri L Jour 485 (486) : 15 Ind Cas 
485 (Rang), Nga Tha Oyi v. Em- 
peror. Ss. 325 and 454. 

(1919) 1919 Mad 487 (491) : 20 Cri L Jour 
354, Kumaramuthu Pi)/rti v. Em- 


peror. Ss. 830 and 348. 

(1906) 4 Ori L Jour 496 (497) (Lab), Abdul 
Sattar v. Emperor. Ss. 341 and 379. 

(1902) 26 Mad 454 (455, 456), Chekutty v. 
Emperor. Ss. 852 and 863. 

(1910) 11 Ori L Jour 340 (840) : 5 Ind Cas 
974 (Mad), Bommareddi Somireddi, 
In re. Ss. 352 and 380. 

(1906) 3 Ori L Jour 141 (142) (Cal), Oul Mu- 
hammad Sircar v. Oheharu Mandal, 
Ss. 352 and 884. 

(1925) 1925 Mad 1065 (1066) : 27 Ori L Jour 
1618, Krishnamurthy v. Narayana- 
swamy. Ss. 352 and 604. 

(1865) 2 Suth W B Cri L 6 (7). Ss. 361 
and 862. (Do). 

(1865) 2 Suth W R Ori L 13 (18). Re 
Mt. Bhuggut. (Do). 

(1928) 29 Cri L Jour 248 (249) : 107 Ind Cas 
388, Tek Singh v. Emperor. Ss. 866 
and 376. 

(1928) 29 Cri L Jour 485 (486) : 109 Ind Cas 
213 (Lab), Baga v. Emperor. (Do). 

(1926) 1926 All 261 (262) ; 48 All 236 : 27 
Cri L Jour 143, Faujdar Mahto v. 
Emperor. Ss. 366 and 420. 

(1889)12 Mad 273 (276), Queen v. Ra- 
manna. Ss, 372 and 373. 

(1894) 9 C P L R 23 (23), Empress v. Amilal 
Perdhan. Ss. 376 and 377. 

(1927) 1927 Lab 737 (788) : 28 Ori L Jour 
459, Emperor v. Faziuddin. Ss.379. 
881, 411 and 414. 

(1900) 1900 Pun Re No. '5 page 13 (14), 
Jangy. Queen-Empress. Ss. 379 and 
411. 

(1903) 1903 Pun Re No. 17, page 44 (46), 
Singhnra v. Emperor. (Do). 

(1905) 2 Cri L Jour 37 (38) : 1905 Pun Re 
No. 3, Emperor v. Sunder Singh 
(Do). 

(1923) 1923 Lab 391 (394) : 25 Cri L Jour 
274, Sohem Singh v. Emperor. (Do). 

(1877) 1 Bom 610 (613), Beg v. Hanumanta 
Madhoji (Do). 

(1888) Ratanlal 338 (368), Queen-Empress 
V. Krishna (Do). 

(1865) 3 Suth W R Cri L 17 (17). (Do). 

(1918) 1918 Cal 233 (234) ; 18 Cri L Jour 
310, Assarafulla Sarkar v. Emperor. 

Ss. 380 and 403. 

(1900) 5 Cal W N 294 (296), Nikunja Be- 
hari Roy v. Queen- Empress. Ss. 380 
and 409. 

(1896) 1 Oal \V N 35 (36), Dishnu Banwar 
V. Empress Ss. 880 and 411. 

(1905) 2 Cal L Jour 78a (7dn), Abdul Hakim 
V. Emperor (Do). 

(1916) 1916 Mad 571 (572) : 16 Cri L Jour 
298, In re Mekalakati Subbadu. 

Ss. 380 and 411. 

(1904) 1 Cri L Jour 834 (834) : 6 Bom L R 
725 (725), Emperor v. irassanji. 

Ss. 380 and 414. 

(1922) 1922 All 244 (245) : 23 Cri L Jour 
671, Bechai v. Emperor. Ss. SSOand 
420. 



(1902) 16 C P L R 53 (54), Emperor v. 

Bishu Panka. Ss. 330 and 454. 

(1904) 1 Cri L Jour 537 (539) : (1904) Upp 
Bur Rul 1st Qr Cr. P. C., 2, B7nperor 
V. Asgar AH Ss. 8S0 and 457. 

(1932) 1982 Bom 277 (278) : 33 Cri L Jour 
619, Emperor v. Krishnaji Annnt. 
(Do). 

(1900) 28 Cal 10 (11). A'arw Kalal v. Ram 
Charan Pal. Ss. 381 and 411. 

(1938) 1933 Livh 512 (512) : 34 Cri L Jour 
402, Ajaib Singh v. Emperor. Ss. 393, 
394 and 397. 

(1882) 1882 All W N 178 (179), Empress v. 

Lalji. Ss. 395 and 400. 

(1907) 6 Cri L Jour 215(210) (All), Em- 
peror V. Ram Singha. Ss. 397 and 
494. 

(1883) 188*3 All W N 179(179), Empress v. 

Bhikari. Ss. 401 and 411. 

(1882) 1882 All W N 215 (215), Empress v. 

Datja Ra77i. Ss. 401 and 457. 

(1931) 1931 Oudb 86 (87) : 6 Luck 441: 32 
Cri L Jour 540, Duhri Misir v. Em- 
peror. Ss. 405 and 477-.A. 

(1917) 1917 Mad 612 (612) : 17 Cri L Jour 
309, 2'. S. Krishnamurthy Iyer v. 
Emperor. (Do) 

(1933) 1933 Mad W N 320 (328), Rackama- 
dugu Vcnkatasubbaya v. Emperor. 
Ss. 406 and 474. 

(1909) 10 Cri L Jour 476 (479) : 4 Ind Cas 
28 (Cal), Parmeshivar Lai v. Empe- 
ror. Ss. 408 and 420. 

(1910) 11 Cri L Jour 285 (285. 280) : 32 All 
219, Sheo Saran Lai v. Emperor. 
Ss. 408 and 407. 

(1902) 26 Mad 125 (126), Krishnasviamy 
Pillai V. Emperor. Ss. 408 and 477. 
(1913) 14 Cri L Jour 428 (429) : 40 Cal 318, 
Nifya Oopal ChnkerbuUy v. Jiban 
Krishna Bagrhi. Ss. 408 and 477-A. 
(1922) 1922 All 214 (214) : 44 All .540 : 2.3 
Cri L Jour 258, Shuja Uddin Alunad 
Y. Emperor, (Do). 

(1915) 1915 Cal 290 (296. 297) : 11 Cal 722 : 
15 Cri L Jour 153. Raman Behanj 
Das V. Emperor. Ss. 409 and 477* A. 
(1908) 8 Cri L Jour 4 (5): 30 All 351, 
Emperor v. Mata Prasad. Ss. 409 
and 467. 

(1932) 1932 Cal 480 (l8G) : 33 Cri L Jour 
2(io,Nayendra Nath Sen v. Emperor. 
(Do). 

(1907) 5 Cri L Jour 341 (342) : 30 Mad 328. 

Kasi Vistoanathnn Emperor. 
(1918) 13 Cri L Jour 21 (22): 13 Ind Cas 
213 (Mad). LakshminaraiHnpnram 
Subramaniya Pattnr Krishjiicr v. 
Eniperor. (Do). 

(1915) 1915 All 402 (462) : 33 All 42 : 16 Cri 
L Jour 813, Kalka Prasad v. Empe- 
ror. (Do). 

(1882) 8 Cal 634 (636), In the matter of the 


and 413. 

(1922) 1922 Cal 401 (401): 49 Cal 555: 24 Cri 
L Jour 86, Ghetto KaUoar v. Empe- 
ror. Ss. 411 and 414. 

(1901) 28 Cal 104 (106). Kumudini Kanta 
Quha V. Queen- Em 2 )r css. (Do). 

(1905) 2 Cri L Jour 694 (695) : 1905 Pun Re 
No. 38, Sahib Singh v. Emperor. 
Ss. 411 and 454. 

(1883) 1883 All SV N 158 (158), Empress v. 

Jurawan. Ss. 411 and 457. 

(1905) 2 Cri L Jour 30 (31) (Lah), Gurditta 
V. Emperor. (Do). 

(1917) 1917 Lah 191 (192) : 18 Cri L Jour 
112, V. Emperor, (Do). 

(1906) 3 Cri L Jour 76 (77) : 1905 Pun Re 
No. 51, Jagga v. Emjieror. Ss. 411 
and 458. 

(1902) 29 Cal 387 (388), Mohendra Nath 
Das Gupta v. Emperor. Ss.411 aud 
489. 

(1905) 2 Cri L Jour 34 (35,36): 1905 Pun 
Rc No. 2. Bhagwati Dayal v. Empe- 
ror. Ss. 420 and 467. 

(1903) 30 Cal 822 (830). Bircndra Lai Bha- 
duri V. Emperor. (Do). 

(1906) 8 Cri L Jour 350 (350) : 3 Lo\7 Bur 
Rul 113, Emperor v. Zlaung Gale 
alias Pan Zin. Ss. 426 and .504. 

(1SG4) 1 Suth W R Cri L 12 (12), lie Puro- 
shoola. Ss- 443 and 440. 

(1902) 4 Bom L R 440 (141), Emperor v. 

LaUuhhai. Ss. 471 and ■177-A. 

(1805) Ratanlal 4 (4). lleg v. Vithaec. 
Ss. 491 and 497. 

3. JExcisc Act XII of 1890: — 

(1911)1914 Lah 455 (456): 1914 Pun Re 

Ro No. 20 : 15 Cri L Jour 172, Ban- 
wari Lai v. Em 2 )eror. Ss. 48 and 53. 
Bengal Excise Act V of 1900: — 

(1911) 1914 Cal 603 (006) ; 41 Cal 694 : 15 
Cri L Jour 173, V . N. Bisioas v. 
Emjn'tor. Ss. 1.3, 18 aud 20. 
Gambling Act III oj 1S67 — 

(1910) 11 Cri h Jour 211 (212) : 5 Ind Cas 
720 (Lah), Makhan v. Emjieror. 
Ss. 3 and 4. 

Prerention of Adulteration Act (1012) : — 
(1931) 1931 Cal 705 (705, 706) : 58 Cal 955 : 
32 Cri L Jour 1235, Buhra liaghubar 
Dayal v. Emperor. Ss. 4 and 5. 

4. (1983) 1933 Lah ‘231 (232) ; 34 Cri L Jour 6,37, 

Sukhdev Haj v. Emperor. S. 120-1^ 
Penal Code and Ss. 10 and ‘20, Arms 
Act. 

(1910) 11 Cri L Jour 293 (294) : C Ind Cus 
242 (Mad), Musalappa v. Empcrvi. 

S. 147, Penal Code and S. 21-.V, i'orc-,,t, 
Act. 

(1984) 1934 Oudh 457 (459) ; 35 Cii L Jour 
1417, Onkar Singh v. Emperor. 
S. 211, Penal Code and S. 19-.\, Arms 
Act. 
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Note 3 


2. Offences committed on different occasions even though they may 
fall under the same Section.® 


3. Offences committed against different persons^ 


(1902) 29 Cal 385 (386), Oobind Koeri v. 
Emperor. S. 225, Penal Code and 
S. 128, Railways Act. 

(1928) 1928 Lah 34 (35) : 29 Cri L Jour 521, 
Muhammnd Khan v. Emperor. 
S. 307, Penal Code and S. 20, Arms 
Act. 

(1916)1918 Lah 148 (148) : 1917 Pun Re 
No. 44 : 19 Cri L Jour 100, Jai SinfjJi 
V. Emperor. S. 395, Penal Code and 
S. 20, Arms Act. 

(1903) 30 Cal 822 (830), Bircyidra Lai v. 
Etuperor. S. 467, Penal Code and 
S. 82, Registration Act. 

5. (1882) 1882 All W N 178 (178), Empress v. 
Lekhfi. 

(1882) 1882 All W N 180 (180), Empress v. 
S. Dnlln. 

(1888) 1883 All W N 12 (12) Empress v. 
Serhn 

(1888) 1883 All W N 107 (107), Empress v. 
Dnkhi. 

(1918) 1918 All 399 (400): 40 All 565 : 19 Cri 
L Jour 967, Karimuddin v. Emperor, 
(1919) 1919 All 239 (239) : 20 Cri L Jour 353, 
Faujn V. Emperor. 

(1924) 1924 All 316 (317) : 46 All 54 : 25 Cri 
L Jour 406, Puttoo Lai v. Emperor. 
(1905) 2 Cri L Jour 480 (483) : 29 Rom 449, 
Emperor v. JethialalJIarlochand. 
(1919)1919 Korn 111 (112, 114) : 20 Cri L 
Jour 657, Ramnarain Amarchnyid v. 
Emperor. 

(1932) 1932 Bom 277 (278) : 33 Cr L Jour 
G19, Krishnnji Anant Damje v. 
Emperor. 

(1605) 2 Suth W B Cri LIT (17), In re Moha. 
(1868) 9 Suth W R 14 (15), Qneen v. Fcoj- 
(lar Roy 

(1871) 15 Suth W R Cri Rul 5 (5), C. .-I. 
Chettcr. 

(1873) 20 Suth W U 70 (70), Queen v. Sob- 

rax (Jowallah. 

(1904) 1 Cri L Jour 713 (714) : 31 Cal 1053. 

Hirn Lai Thakur v. Emperor. 
(1905) 2 Cri L Jour S93(3'J4)(Cal), Eminror 
V. Esu Sheikh. 

(1905) 2 Cri L Jour 847 (851) (Cal), Ram 
Sarup Renin v. Emperor. 

(lOOr.) 3 Cri L Jour 111 (112) (Cal), Jo/jnn 
Suhnrna v. Emperor. 

(1906) 3 Cri L Jour 126 (127. 128) : 33 Cal 
292, JiudhaiSheikhw Tarap Sheikh, 
(1907) G Cri L Jour 321 (323) (Cal). Nnnda 
Kumar Sircar v. Emperor. 

(1909) 9 Cri L Jour 277 (277) : 1 Ind Cas 335 
(Cal), Ali Muhammad v. Emperor. 
(1909) 10 Cri L Jour 469 (469) : 4 Ind Cas 
16 (Cal), 6’tris/i CItundcr Moukerjee 
V. Emperor. 

(1913) 14 Cri L Jour 449 (440) : 40 Cal 846, 
.4s</rtr AH Riswas v. A’ln/icror. 


(1926) 1926 Cal 320 (321) : 27 Cri L Jour 
263, Keramat Mandal v. Emperor. 

(1904) 1 Cri L Jour 971 (971) (Lah), Bhagat 
Singh v. Emperor. 

(1906) 4 Cri L Jour 496 (497) (Lah), Abdul 
Sattar v. Emperor. 

(1866) 1866 Pun Re No. 66 page 71 (71), 
Mohur Banji v. Chunda. 

(1910) 11 Cri L Jour 597 (597) : 8 Ind Caa 
229 (Lah), Wasatva Smgh v. King- 
Emperor. 

(1922) 1922 Lah 144 (145) : 22 Cri L Jour 
505, Ganda Singh v. Em 2 >eror 

(1928) 1928 Lah 637 (637) : 10 Lah 158 : 29 
Cri L Jour 737, Hayat v. Emperor. 

(1932) 1932 Lah 615 (615) : 34 Cri L Jour 
458, Jnlal v. Emperor. 

(1889) 12 Mad 273 (275, 276), Qtieen-Em- 
press V. i2rtwifl»nn. 

(1896) 2 Weir 299 (300), Public Prosecutor 
V. Kali Vannan. 

(1910) 11 Cri L Jour 477 (477) : 7 Ind Cas 
390 (Mad), Shanmooga Thevan v. 
Emperor. 

(1911) 12 Cri L Jour 567 (567) : 12 Ind Cas 
655 (Mad), K. Baghavendra Bao v. 
Emperor. 

(1916) 1916 Mad 762 (768): 16 Cri L Jour 
717, Gontla Krishnamma, In re. 

(1897) 11 C P L R 6 (7). Empress v. Mt. 
Gangn. 

{1897)lOudh Cas 4 (7). Ram Adhin v. 
Queen- Empress. 

(1922) 1922 Oudh 250 (251) : 25 Oudh Cas 
151 : 23 Cri L Jour 687, Girja Dayal 
V. Emperor. 

(1921) 1921 Pat 291 (291): 21 Cri L Jour 
619, Padmannbh Patnaik v. Em- 
peror. 

(1933) 1983 Pat 498 (489): 34 Cri L Jour 
892, iSnc/drlfmand Prasad v. Em- 
peror. 

(1911) 12 Cri L Jour 72 (72) : 9 Ind Cas 421 
(Sind), imperator v. A/i. 

(1926) 27 Cri L Jour 872 (878) 96 Ind Cas 
120 (Sind), Ghulamo v. Em 2 }cror. 

(See also (1906) 3 Cri L Jour 391 
(393, 399): 33 Cal 1256, Abdul Majid 
V. Emperor.} 

6. (1904) 1 All L Jour 225 (225), In re Nand 
Lai. Receiving different sums of 
money as illegal gratification from 
difiorent persons. 

(1904) 1 Cri L Jour 364 (364): 26 All 195, 
Emperor v. Fattu. Dacoity in seve- 
ral bouses iu the same night. 

(1866) 6 Suth W R Cri Rul 83 (83), Queen 
V. Itxcaree Dome. (Do). 

(1868) 9 Suth W R Cri Rul 30 (30), In the 
matter o/Goohar Khan. Criminally 
intimidating three different persons. 

(1907) 6 Cri L Jour 442 (444) (Cal). Tilali- 
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Offences of the same kind committed on one occasion though consist- 
ing of parts are not different offences but are to be treated as constituting only 

one offence. 

Illustrations. 


Sec. 233 
Note 3 


(a) The theft of several articles from one person or more at the 
same time.'^ 

(b) The receiving of stolen property belonging to different owners or 

the results of different thefts but received at the same time.® 

(c) The making of any number of false allegations in one statement.'^ 

(d) The misappropriation of several sums of money on different 

occasions but in regard to one person'® or of several books 
of account in respect of the same estate" or of several 

articles.'® 

(e) A single use of several forged documents as genuine, in a 
Court of law.'® 


(Ihori Das v. Evi2>i'>'or. Criminal 
breach of trust with monies of 
different persons. 

(1909) 9 Cri L Jour 277 (278) : 1 Ind Cas 
335 (Cal), AH Muhammad v. Em- 
peror. Receiving property stolen 
from difTerent persons. 

(1921) 1921 Pat 291 (291) : 21 Cri L Jour 
619. Fadma7inb(i Patnaik v. Em- 
peror. (Do). 

(1925) 1925 Pat 20 (27, 28) : 3 Pat 503: 25 
Cri L Jour 738. Emperor v. Bishuu 
Sinifh. (Do). 

(1926) 27 Cri L Jour 872 (873) (Sind), Ghu- 
Inmo V. Emperor. (Do). 

(1909) 10 Cri L Jour 469 (469): 4 Ind Cas 
16 (Cal), Chandra Mukerjec 

V. Emperor. Cheating different 
persons. 

(1922) 1922 Oudh 250 (251): 25 Oudh Cas 
151 : 23 Cri L Jour 687. Girja Dat/nl 
V. Emperor. (Do). 

(1916) 1016 Cal 093 (699. 70G) : 10 Cri L 
Jour 041, Pam Suha<t Sine/h v. 
Em/Jcror. Causing hurt to different 
persons on one occasion. 

(1860) 6 Suth W R Cri Letters 4 (4). (Do). 

(1907) 11 Cal W N 274 (274) (Notes). The 
Kinrjx. Jlenni AiiustusBerneii. (Do). 

(1906) 4 Cri L Jour 394 (395) (C.vl). Manik 
Lai MulUck V. The Corporation of 
Calcutta. 

7. (1881) 1881 All W N 154 (154), Quecu-Em- 
jtress V. Paahii Paj. 

(1897) Ratanlal 927 (927). Empress v. 

Krishna Shahaji. 

(1926) 1926 Nag 89 (90) : 26 Cri L Jour 1495 
Bhura Alias Turnh v. Emperor. 

(1872-1S92) 1872*1892 Low Bur Rul 168 
(168), Empress v. Kijn I’o. 

(1872*1892) 1872-1892 Low Bur Rul 175 
(475), .S’fin Ilia v. Empress. 

(1905) 2 Cri L Jour 708 (709) : 1005 Pun Rc 
No. 58, Par Dnmd v. Emperor. 

(1869) 11 Suth W K 38 (38). v. 


Sheikh Moneeah. 

(1920) 1920 Cal 571 (573) : 21 Cri L Jour 
682. Bijoy Krishna Mookerjee v 
Safish Chandra Mitra, 

. (1893) 15 All 317 (318). Empress v. Makhan. 
(1906) 3 Cri L Jour 207 (208) : 28 All 313, 
Emperor v. il/inn Jan. 

(1923) 1923 All 547 (547. 548): 45 All 485: 
24 Cri L Jour 632, Shco Chnran v. 
Emperor. 

(1901*1902) 1 Low Bur Rul 39 (40, 41), Xya 
Kyieet v. Queen-Empress. 

(1888) 15 Cal 511 (513). Ishan Muchi v. 
EvQJress. 

(1923) 1923 Cal 557 (558) : .50 Cul 594: 24 
Cri L Jour 707. Guneshi Sahu v. 
Emperor. 

(1889) 1S89 Pun Re No. 26 page 85 (86) 
(r B). Sinyh v. Empress. 

(1910) 11 Cri L Jour 697 (597) : 8 Ind Cas 
229 (Lah). Singh v. Em- 

peror. 

(1028) 1028 Lah 637 (6.37) : 10 Lah 153 : 
20 Cri L Jour 737, Jlayat v. Em- 
peror, 

(1932) 1932 Lah 615 (615) : 34 Cri L Jour 
458. Jalal v. Emperor. 

(1034) 1934 Pat 483 (485) : 13 Pat 161 ; 36 
Cri L Jour 342. Pamnaih Pai v. 
Em /u‘ror. 

9. (1901») 10 Cri L Jour 150 (154) : 36 Cal 808. 

Pakhnl Chandra Jjnha v. Emperor. 
(1886) 13 Cal 270 (271.272), Paonit SingJ: 
V. Madho Phot. 

(1871) 6 Mad H C R App 27 (27). High Court 
Proceedings Ko. 874 rfa/erf 
1871. 

10. (1886) 14 Cal 128 (132). In the )U't(/tr oj 

Jjachiminarain. 

11. (1013) 14 Cri L Jour 219 (222) : 10 Ind Cas 

315 (Cal). Pro}nn!h(i v. L’j»( j'. j <■*'. 

12. (1921) 1921 Cal 114 (115) : 22 Ci i L -lour 

GGO. Kali Charnn v. King-Emperor. 

13. (1391) 20 Cal 413(117), Qineu-Emprcss v. 

Paghunalh Das. 
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(f) Causing hurt to several persons on the same occasion.^^ 

(g) Receiving a bribe partly on one day and partly on another.'^® 

(h) The projection of one board attached to two different rooms, 

into the street, an offence under Section 11 of the Bombay 
District Municipalities Act^® or, 

(i) An alternative charge of perjury. 

4. Separate charges. 

For every distinct offence of which any person is accused, a separate 
charge should be framed and this rule applies even though the case is one in 
which the accused may be tried at one trial for all the offences under the 
provisions of Sections 234, 235, 236 and 239.2 

5. Non-compliance with the Section. 

In Subranianiya Iyer v. King Emperor^ in which a person was tried on 
an indictment charging him with 41 acts extending over a period of 2 years 
it was held by their Lordships of the Privy Coimcil that this was plainly in 
contravention of Section 234 of the Code and that the defect was one which 
could not be cured by Section 537. Their Lordships observed as follows:—' 

Their Lordships are unable to regard the disobedience to an express provision as io a 
wiodtf 0/ /riaZ us a mere irregularity. Such a phrase as irregularity is uob appropriate to the 
illegality of trying an accused person for many different offences at the same time and those 
offences being spread over a longer period than, by law, could have been joined together in one 
indictment. The illustration to the Section itself sufficiently shows what was meant. 

The remedying of mere irregularities is familiar in most systems of jurisprudence but it 
would be an c.xtraordiiiary extension of such a branch of administering the criminal law to say 
that, when the Code positively enacts that such a trial as that which has taken place here 
shall not be permitted, this contravention of the Code comes within the description of error, 
omission or irregularity.” 

The question has arisen as to how far this decision is applicable to a 
disobedience of the directions of this Section. The Section directs two things, 
namely : 

1. that for every distinct offence of which any person is accused there 

shall be a separate charge and, 

2. that every such charge shall be tried separately unless the case 

fails witliin the classes of cases mentioned in Sections 234, 

235, 236 and 239. 


14. (1865) 3 Suth ^Y R Cri L 15 (15). In re 

Rnsis/tf. 

15. (1900-01) 5 Cal W N 332 (334), Ja<jat Chan- 

dra V. Lai Chand. 

(1911) 12 Cri L Jour 217 (224): 1911 Pun 
Re Cr No. 11, Oirdhari Lai v. 
Emperor. 

1C. (1902) 4 Rom L R 942 (943), Emperor v. 
Atmaram. 

17. (1881) 10 Cal 037 (945), Habibullah v. 
Queen-Empress. 

Note 4. 

1. (1871) 3 N \V P H C R314 (315), The Queen 
V. Sheo Churun. 

(See also (1875) 7 N W P H C R 137 
(144), Queen v. Jatnurha; 

(1805) 3 Suth W R Cri L 15 (15); 
(1865) 4 Suth W R Cri L 9 (9); 


(1806) 5 Suth W R Cri L 5 (5); 

(1867) 7 Suth W R 8 (8), Kalaram 
Singh}. 

2. (1904) 1 Cri L Jour 364 (364) : 26 All 195, 
Emperor v. Fattu. 

(1927) 1927 Cal 17 (20) : 64 Cal 227 : 28 Cri 
L Jour 99, Azimoddy v. Emperor. 
In the course of one transaction 
three murders were committed and 
only one charge was framed. 

(1903) 7 Cri L Jour 178 (178) (Mysore), In 
re Venkatigadu. 

(1913) 14 Cri L Jour 449 (449) : 40 Oal 846, 
Asgar Ali Bisxoas v. Emperor. 

Note 5. 

1. (1901) 25 Mad 61 (97) : 28 Ind App 257 
(P 0), Subramaniya Iyer v King- 
Emperor. 
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Where a single charge is framed for several distinct ofifences and a 
single trial is held in respect of such charge and the case does not fall within 
Sections 234, 235, 236 or 239, there is a non-compliance both as regards the 
framing of the charge and as regards the mode of trial. Where separate 
charges are framed for the distinct offences but a single trial is held in respect 
of all such charges and the case is not governed by Sections 234, 235, 236 or 
239, there is a non-compliance with the Section as to the mode of trial. Where 
a single charge is framed for several distinct offences and a single trial is held 
in respect of such charge and the case falls within Sections 234, 235, 236 or 
239 there is a non-compliance as regards the framing of the charge, but not 
with regard to the mode of trial. It has been held that a non-compliance of 
the first kind is governed by the rule enunciated in Subramaniya Iyer's case 
and is an illegality not cured by Section 537 ; ^ so also is a non-compliance of 


the second kind.^^ But a non-compliance 


2. (1915) 1915 All 462 (462) : 38 All 42 : 16 Cri 
L Jour 813 , Kalka Prasad v. Em- 
peror. 

(1919)1919 All 239 (239) : 20 Cri L Jour 
353, Fnuja v. Emperor. 

(1927) 1927 All 223 (224) : 49 All 312 : 28 
Cri L Jour 171, Jiamun Lai v. Em- 

pe ror. 

(1904) 1 Cri L Jour 875 (876) (All), Empe- 
ror V. Ka7id Lai. 

(1907) 5 Cri L Jour 341 (342); 30 Mud 328, 
Knst V iswanathan v. Emperor. 

(1916)1910 Mad 110 (112,113) (F B) : 39 
Mad 527 : 16 Cri L Jour 593, Public 
Prosecutor v Kaltaparambath 
Maliarjahkal Knya Ilaji. 

(1913) 14 Cri L Jour 116 (117) ; 18 Ind Cas 
676 (All), Shankar v. Emperor. 

(1932) 1932 Bom 277 (278,279): 33 Cri L 
Jour 619, Emperor v. Krishnaji 
Anatif. 

(1934) 1934 Bom 303 (305) : 35 Cri L Jour 
1477, Khimchand A. Mehta v. Em- 
peror, 

2a. (1922) 1922 Lab 144 (145) : 22 Cri L Jour 
505, Qanda Sitigh v. Emjieror. 

(1931) 1931 All 705 (706): 32 Cri L Jour 
1031, Tioha liayhuhnr Daynl v, Em- 
peror. 

(1904) 4 Bom L R 440 (441), Emperor v. 
Lnllubhai Gokaldns. 

(1904) 1 Cri L Jour 834 (835) (Bom). Empe- 
ror V. IKusSrtnji Dnttal. 

(1914)1914 Cal 589 (589)‘ ; 15 Cri L Jour 
472, Shyambar Koynl v. Emperor. 

(1916) 1915 Ciil 296 (297) ; 41 Cal 722 : 15 
Cri L Jour 153,' Iiam(i7i Dehart Das 
V. Eyn peror. 

(1903) 1903 Pun Ro No. 17 page 44 (46), 
Sintjhara v. Emperor. 

(1902) 20 Mad 125 (127): Krishfiasivami 
Pillai V. Emperor. 

(1931) 1931 Oudh 86 (88) : 0 Luck 411 : 32 
CciL Jour 540, Duhri Jfissir v. Em- 
jieror. 

(1901-02) 1 Low Bur Rul 361 (307). Sadu 
Daik V. Croti’K. 


of the third kind, which has reference 


(1903-04) 2 Low Bur Rul 10 (11.12), Nga 
Lu7i Ma7i7ig v. Kiitq-Emperor. 

(1904) 1 Cri L Jour 537 (‘639) : (1904) Upp 
Bur Rul 1st Qr., Cr. C., 2, Empe- 
ror T. A.tgor .1/1. 

(1905) 2 Cri L Jour 480 (484. 435. 199, 500) : 

20 Born 449. Emperor v. Jcthlnl 
llarlochnnd. 

(1909) 9 Cri L Jour 147 (148) : 1 Ind Cas 09 
(Cal), Tilakdhari Mahton v. Lai 
Sirigh. 

(1912) 13 Cri L Jour 185 (4SC): 15 Ind Cas 
485 (Rang). Nifo Tha Gyi v. Emperor. 
(1916) 1910 Mad 550 (5.5:1); 10 Cri L Jour 
323, Virnpn7ia Gated v. Emperor. 
(1910) 19)6 Cal 188 (195); 42 Cal 957: 16 
Cri L Jour 497, Amritlal llazra v. 
E7npcror 

(1921) 1921 Low Bur 51 (55); 11 Low Bur 
Rul 73; 23 Cri L Jour 49, H. M. Yu- 
soof V. Emperor. 

(1914) 1914 Low Bur 263 (264): 7 Low Bur 
Rul 272: 16 Cri L Jour 44, Po Mya 
V. Empe.ror. 

(1904) 1 Cri L Jour872 (873) : 1901 Upp Bur 
Rul 2nd Qr., Cr. P. C. , 9, Etn peror v. 
Nga Tok Gyi 

(1934) 1934 Oudh 457 (459); 35 Cri L Jour 
1417, Otiknr Sittgh v. EmjH'ror. 

(1933) 1933 Nag 327 (328): 34 Cri L Jour 
673, liauteshwar lirijttiohayi v. M'tn- 
peror. 

(1933) 1933 Mad W N 320 (328), Itachnma- 
dugu Ve>ikatasubbai/a v. Emperor. 
(1912) 18 Cri L Jour 21 (22): 13 Ind Cas 213 
(Mad), Lakshiminara mn puram Sub- 
rat7tanier Pattar Kriihnuiy.r v. 
Emperor. 

(1921) 1921 Lab 381 (382. 383): 1 Lab '.02; 

21 Cri L Jour G2C, Pahlad \. - 

ror. 

(1014) 1914 Lab 155 (456): 1914 Ibn. Ru No. 
20: 15 Cri L Jour 172. B -ne'.iri Lai 
V. K7nperor. 

(1911) 12 Cri L Jour 260 : 10 Ti.d Cas 331 
(Lab), Mahbub AH Y. Kvi pt ror. 

(1908) 8 Cri L Jour 213 (248) (Lab). Mangal 
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merely to the frame of the charge but not to the mode of trial, is not 
governed by the Privy Council decision, and is only a curable irregularity.^ 

An objection as to the legality as to non-compliance with the require- 
ments of the Section as to the mode of trial can be taken for the first time 
even in appeal.'* 

6, Counter.cases. 

The joint trial of two parties arrayed against each other in a riot at one 
and the same trial is altogether illegal and void under this Section.^ It has 


Singh V. Eviiyeror. 

(190-4) 1 Cri L Jour 971 (971) (Lab). Bha- 
gat Singh v. Emperor. 

(1900) 1900 Pun Re No. 5 page 1 3 (14), J ang 
V. Empress. 

(1909) 9 Cri L Jour 277 (277): 1 Ind Gas 335 
(Cal), All Muhammad v. Emperor. 

(1907) G Cri L Jour 321 (323) (Cal), Nanda 
Kumar Sirkar v. Emperor. 

(1904) 1 Cri L Jour 58 (62) (Cal), Pran 
Krishna Saha v. Emperor. Prin- 
ciples o! Section applies to proceed- 
ings under S. 107 also. 

(1902) 29 Cal 385 (38G. 387), Gobind Kocri 
V. Emperor. 

(1928) 1928 All 417 (417); 30 Cri L Jour 214, 
Setenk y. Emperor. 

(1924) 1924 All 211 (211): 25 Cri L Jour 9G4, 
Shnfiy. Emperor. 

[See also (1908) 8 Cri L Jour 152 
(153) (Mad), In re Jiangasioamij 
Chetli/.] 

The foUotcing Cases most of which were 

decided before the date of the PrivijCouncil 

decision in 25 Mad G1 are no longer good 

laiv . — 

(1889) 12 Mad 273 (27C), Qnecn-Em press v. 
Homnii nn. 

(1896) 9 C P L R 23 (23), Empress v. ^Imi- 
lal Perdhan. 

(1901) 1901 Pun Re No. 7. page 21 (25), 
^fnmmun v. B/upcror. 

(1892) 14 All 602 (504), (^Uiecyi-Empress v. 
M ulua. 

(1907) G Cri L Jour 215 (216) (^Ul), .Kih/xto?* 
V. Ram Singha. Simply following 
14 All 502 which was decided before 
the Privv Council decision in 25 
Mad Gl. ' 

8. (1933) 1933 Cal 076 (677, 078) : GO Cal 1394; 

34 Cri L Jour 1210, Rajabuddin 
Mnndal v. Emperor. 

(191C) lOlC Cal G93 (705): 16 Cri L Jour 641. 
Ram Subhaij Singh v. Emperor. 
Dissenting from 3 Cri L Jour 141; 11 
Cri L Jour 449; 3 Cri L Jour 111 and 
distinguishing 6 Cri L Jour 442. 

(1934) 1034 Sind 57 (GO. 02): 28 Sind L R 
119: 35 Cri L Jour 1337, Djir Maho- 
med V. Emperor. 

(1914) 1914 Cal 288(288): 41 Cal 66: 15CriL 
Jour 224, Musai Singh v. Emperor. 

(1927) 1927 Cal 330 (381, 332): 28 Cri L Jour 
347, Tnmz Khan v. Rajjabali Mir. 

(1928) 1928 Cal 700 (702): 30 Cri L Jour 


799, Ajgar Shaikh v. Emperor 

(1932) 1932 Cal 390 (392): 59 Cal 1233; 83 Cri 
L Jour 685, Sttperintendent and Be' 
memhrancer of Legal affairs, Bengal 
V. Daulatram Mudi. 

(1918) 1918 Lah 242(243. 244): 1918 Fun Re 
No. 12: 19 Cri L Jour 510, Emperor 
V. Mahomed Hussain. 

(1919) 1919 Mad 487 (490, 491); 20 Cri L Jour 
354, Kumaramuthu Pillai v. Empc' 
ror. Mere omission to frame sepa- 
rate charges does not vitiate trial 
(p. 490) but misjoinder in one trial 
is illegal (p. 496). 

(1921) 1921 Oudh 49 (51); 22 Cri L Jour 
344, Kallu v. £«i^cror. 

(1927) 1927 Oudh 235 (236): 2 Luck 430; 28 
Cri L Jour 409, Bachchu v. Piyara. 

(1933) 1933 Pat 488 (490): 34 Cri L Jour 
892, Sachidanand Prasad v. JSmpe- 
ror. 

(1921) 1921 Sind 47(47.48): 16 Sind L R 15: 
23 Cri L Jour 320, Emperor v. Mc' 
harali Bachal. 

(1906) 4 Cri L Jour 415 (417) (Cal), Moha^ 
ruddi Malila v. Jadu NathMandul. 

(1934) 1934 Sind 164 (ICC) : 36 Cri L Jour 
231, Allahrakhio v. Emperor. 

[Sec also (1934) 1934 Cal 85 (86): 
35 Cri L Jour 487, Ramizullah v. 
iJiiiprror.] 

(1930) 1930 Mad 857 (858): 53 Mad 937 : 32 
Cri L Jour 30, Ramarajii Thevan v. 
Emperor. In this case there was as 
a matter of fact no contravention of 
S 233 

(1934) 1934 Oudh 244 (245): 35 Cri L Jour 
935, Mcndi Lal v. Emperor. 

(19^6) 1926 Rang 53 (58): 27 Cri L Jour 669, 
V.M. Abdul Rahman V. King-Empe- 
ror. Confirmed in 1927 P C 44 (P C). 
[But see (1930) 1930 Sind 62 (64): 
80 Cri L Jour 1073, Mahomed v. 
Emjyeror. There was also prejudice 
in this case.] 

(1904) 1 Cri L Jour 364 (365): 26 All 195, 
Emperor v. Fattee. 

4. (1933) 1933 Mad W N 326 (823), Venkatn- 
subboyi/a v. Emperor. 

Note 6. 

1. (1906) 4 Cri L Jour 75 (76) : 1906 Pun Re 
No. 5, Ala Dija v. JEmjyeror. 

(1024) 1924 Lah 104 (104, 107) : 4 Lah 376: 
25 Cri L Jour 68, Allu v. Emperor. 

(1925) 1925 Lah 149 (150): 25 Cri L Jour 
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been held that even committals in such cases should be made separately and 
not all together, though it is in the power of the Sessions Judge to try them 
separately in spite of the joint committal.^ 

A simultaneous trial of a case and a counter case is not a joint trial 
and is not prohibited by the Code. 

A simultaneous trial in certain cases and in certain circumstances 
might be irregular and improper but that would not entitle the accused to 
have the whole trial set aside unless, the procedure adopted had prejudiced him 
in his defence.^ The proper course to pursue is to give each party or faction 
a separate trial so as to enable its several members to be examined as witnesses 
in the case in which they are, the complainants.'^ 

The question as to which case ought to be taken first, depends upon 
the circumstances of each case. For instance, the case against a person should be 
taken up first before the case in which he is the complainant, as it is not fair 
to force a person to throw himself open to cross-examination by the other 
side,® or again if one case looks on its face stronger than the other it can be 
heard first.® No hard and fast rule can be laid down as to the procedure to 
be followed. There is nothing irregular in the judge trying each case to its 
conclusion and then pronouncing judgment in both. But it is necessary tliat 

(a) the trial should be separate and the judgments should be separa- 
tely delivered; 

Cb) the conclusion in each case must be founded on and only on the 
evidence in that case and 

(c) the judge must keep his hands free and not commit liimself to a 
decision one way or another and must detach himself from 
extraneous considerations."^ 


551, Muhammad v. Emperor. 

(1920) 1920 Low Bur 90 (90) : 22 C?ri L 
Jour 707, Afa»fSrt v. Emperor. 
(1003-01) 2 Low Bur R lOG (107), Nga Tha 
Dun V. Kimj-Emperor. 

(1669) 12 Suth W R 75 (70), Queen v. Sur- 
roop Chu7ider Paul. 

(1883) 13 Cal L B 275 (278, 279), In the 
matter of Chukoteri Lull v. Moti 
Kurmi. 

(1901-02) 1 Low Bur B 56 (5G. .57), Queen- 
Empress v. Nfjo- Aunij Nijun. 

(1881) 1881 Pun Re No. 26, page 5G (57), 
Nnwah v. Empress. 

(1909) 5 Nag L R 65 (66); 0 Cri L Jour 560, 
GaJiapnt v. Einjieror. 

(1904) 1 Cri L Jour 58 (GO) (Cal), Fran 
Krishna Snha v. Emperor. 

2. (1881) 1881 Pun Bo No. 22, page 47 (49). 

Emjire.'i.i v. JIaihat. 

(1867) 8 Suth W R 47 (52). Queen v. Sheikh 
Tiazu. 

(1868) 9 Suth W R 33 (35): Queen v. Dur- 
zooUn. 

(1882) 1882 .\11 W N 160 (IGl), Empress v. 
Fulandar SitK/h. 

3. (1920) 1920 Pat 177 (179): 21 Cri L Jour 

739, Dliako Sin>jh v. JAuperor. 

(1904) 1 Cri L .Jour 199 (203. 204) (Cal), 
Sahndev Ahir v. Em 2 'cror. 


(1928) 1928 All 593 (593, 595); 50 All 457: 
30 Cri L Jour 837, Sukhai Ahir 
V. Emperor. 

(1925) 1925 Pat 152 (153): 25 Cri L Jour 
1018, Shn/nifat Khanv. Emperor. 
(1025) 1925 Pat 619 (621): 26 Cri L Jour 
1179, Ham Saran Sinyh v. Xikhad 
Nnrayan. 

[Sec also (1027) 1927 P C 26 (27): 8 
Lah 193 ; 28 Cri L Jour 254 (P C); 
Mndat Khan v. KiHy-Ejm 2 >eror.] 

4. (1881) 1881 All W N 28 (28), Empress v. 

Bahadur Khan. 

5. (1925) 1925 Cal 1260 (1262): 26 Cri L Jour 

1615, Makhan Mapa v, Mnnindra 
Nath JJose. 

(1932) 1932 Mad W N 602 (710), Jayyn 
Naidu V. Emperor. 

G. (1931) 1931 Mad W N 1316 (1317), Salhn 
Kuttia FUlai v. Fichai Cruz. 

7. (1933) 1933 Mad 367 (369) : .56 Mad 159 : :U 
Cri L Jour 175 (F B), M. ^loun'i- 
•furuswami Naickcr v, Emperor. 
(19.32) 1932 Mad \V N 692 (710). Ja.’.r.t 
Naidu V. Em peror. 

(1928) 29 Cri L Jour 1059 (1000): II J liul 
Caa 563 (Lah), Kmpiror \. Krlshan 
Murari Lai 

(19:J0) 19:30 Mad 190 (I'Jl): :3L Cii L Jour 
161, Krishna Fannadi v. Emperor. 
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Sec. 234 


Again simultaneous trials of the two cases before two different Courts 
over one and the same occurrence is undesirable and both cases should be 
tried by one Magistrate or Judge one after the other.® 



(1) When a person 
is accused of more 
offences than one 
of the same kind 
committed within 
the space of twelve 
months from the 
first to the last of such offences, 
he may be charged with, and 
tried at one trial for, any num- 
ber of them not exceeding three. 



Three offen* 
ces of s&me 
kind within 
year may be 
charged toge- 
ther. 


Three offen- 
ces of same 
kind within 
year may be 
charged toge- 
ther. 


( 1 ) When a person is 
accused of more 
offences than one 
of the same kind 
committed within 
the space of twelve 
months from the 
first to the last of such offences, 
whether in respect of the same 
person or not^ he may be charged 
with, and tried at one trial for, 
any number of them not exceed- 
ing three. 

(2) Offences are of the same kind when they are punishable 
with the same amount of punishment under the same Section of 
the Indian Penal Code or of any special or local law : 

Provided that^ for the purpose of this Section^ an offence 
pxmishahlQ under Section 379 of the Indian Penal Code shall he 
deemed to he an offence of the same hind as an offence punishahle 
under Section 380 of the said Code^ and that an offence punishahle 
under any Section of the Indian Penal Code, or of any special or 
local law, shall he deemed, to he an offence of the same hind as an 
attempt to commit such offence, when stcch an attempt is an offence. 

Synopsis. 


Note No. 

Legislative changes. 1 

Section applies to trials and not to 
committals. 2 

“ Person " if includes “ persons. " 3 

“Whether in respect of the same per- 
son or not. ' ' 4 


Note No. 

“ More offences than one. ’’ 5 

“ Committed within the space of twelve 
I months.'* 6 

I “ Not exceeding three. ’’ 7 

I Offences of the same kind— Sub'sec- 

tion 2. 8 

I Proviso. 9 


• (Code of 1882 — Section same as that o/ 1898 Code.) 

(Code of 1872— S. 453) 

More offences than one 453. When a person is accused of more offences than one of 

of same kind may be the same kind, committed within one year of each other, he may 
charged within a year be charged and tried at the same time for any number of them not 
of each other. exceeding three. 

Explanation : — Offences are said to be of the same kind under this Section if they fall 
within the provisions of Section four hundred and fifty five. 

(Code of 1861— Nil). 


6. (1923) 1923 Cal C44 (645): 24 Cri L Jour 940, Sheikh Somir v. Beni Madhab Qope. 
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Other Topics. 


Accoants — Falsification (S. 477*A). See Note 8; 
F-N. (1). 

Distinct ofienoes. See S. 238 Note 8. 

ESect of violation of this Section. See Note 6 
Pt. 1; Note 7, Pt. 1. 

Forgery. See Note 5, Pt. 5. 

Object of the Section. See S. 238, Note 1, 
Pt. 8. 

Offences and not charges. See Note 5, Pt. 4. 
Offences and not transactions. See Note 5, 
Pts. 1 and 5. 


Offences not of the same kind. See Note 8, 
Pt. 1. 

Offences under same Section. See Note 8. 
Offences under S. 124-A and 153-A. See Note 
5, Pt. 4. 

Only one offence— Section inapplicable. See 
Note 5, Pt. 1. 

Same series under different Sections. See 
Note5, Pt. 4. ^ 

Single trial and not separate trials prohibited. 

See Note 5, Pts. 6 and 7. 

Theft. See Note 9, Pt, 1, Note 8, P-N. (1). 
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Notes 
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1. Lelislative Changes. 

Changes made in the Code of 1882: — 

The words “committed tvithin the space of ttvelve months from the 
first to the last of such offences" were substituted for the words “committed 
within one year of each other" occurring in the Code of 1872. 

Changes made in 1923: — 

1. In Sub-Section 1 after the words “such offences" the words “whether 
in respect of the same person or not" have been added. 

2. The proviso to Sub-Section 2 is new. 

2. Section applies to trials and not to committals. 

The Section refers to a trial and not to commitment. So where an 
accused is committed to trial on more than three charges, the commitment is 
not illegal, as the Sessions Judge can limit the trial to three charges only.^ 


3. “Person" if includes “Persons." 

There is a difference of opinion as to whether the word “person” 
includes more than one accused person. It has been held in the undermentioned 
cases^ that it does not. According to the High Court of Allaliabad, the existence 
of Section 239 which specifically deals with the case of several accused and 
the arrangement of the Sections dealing with joinder of charges, constitutes 
such a repugnancy in the context as to prevent the reading of the words “a 
person" in the Section as including several persons.^ .According to the Madras 


Section 234— Note 2. 

1. (1917) 1917 Mad 612 (G12) : 17 Cri L Jour 
369. In re T. S. Krishnamurthy 
Iyer. 

Note 3. 

1. (1906) 3 Cri L Jour 126 (127, 128) : 33 Cal 
292, Budhai Sheikh v. Tarap 
Sheikh. 

(1916) 1916 Cal 124(121); 17 Cri L Jour 
224, Rahiman Bibi v. Mobarak 
Mondal. 

(1911) 12 Cri L Jour 208 (209) : 10 Ind Cas 
63 (Lah), Karam Simjh v. Emperor. 

(1911) 12 Cri L Jour 26G (268) : 10 Ind Cas 
331 (Lah). Mahhub AH v Emperor. 

(1917) 1917 Lah 78 (79) : 1917 Pun Ro No 
17 : 18 Cri L Jour 282, Tuhi v. Em- 
peror. 

(1908) 8 Cri L Jour 11 (13) : 4 Nag L R 71, 
Emperor v. Balwant Singh. 


(1918) 1918 Nag 139 (140) : 20 Cri L Jour 7 
Sayad Lai v. Emperor. 

(1920) 1920 Upp Bur 28 (28): 3 Upp Bur 

Rul 187 : 21 Cri L Jour 794, Nga San 
Pa V. Emperor. 

[See also (1907) 6 Cri L Jour 321 
(323) (Cal), Nanda Kumar Sarkar 
V. Emperor. 3 

(1012) 13 Cri L Jour 506 (507) ; 15 Ind 
Cas 650 (Cal), Girwar Narain v. 
Emperor. 

(1927) 1927 Nag 22 (23) : 27 Cri L .Jour 
1099, Emperor v. Dhancshrain. 
(1914) 1914 Low Bur 263 (264) ; 7 Low But 
Rul 272 : 10 Cri L Jour 44, I’o Mya 
V. Emperor. 

2. (1021) 1921 All 240 <247): 22 Cri L Joiu- 057, 
Ram Prasad v. Emjjcmr. 

[But see (1017) 1017 All lOt (404); 
38 All 457 : 18 Cri L Jour 47, Eyn- 
peror V. Bcchan i'aiule.'\ 
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High Court, however, there is no such “repugnancy" as is stated in the above 
'deasion and that the words “a person” would include, if not several persons, 
atl^st "a set of persons" acting together ^ The High Court of Patna has also 
held that the word “person" includes “persons" on the ground that the exceptions 
to Section 233 have all to be read together, that they are merely enabling 
Sections and that therefore the joint trial of several persons, is not illegal, if 
no prejudice is caused to any of the accused.^ 

5. Whether in respect of the same person or not.” 

Before the amendment of 1923 there was a conflict of opinion as to, 
whether the Section was applicable to cases of offences committed against 
several persons, one set of cases holding that it applied only when the offences 
were committed against the same person^ and another set holding that there 
was no such restriction and that it applied in aU cases whether the offences 
were committed against the same person or against different persons.^ The 
addition of the words “whether in respect of the same person or not” has 
removed this conflict and a person could now be charged for offences of the 
same kind not exceeding three within a year, even if they were committed against 
several persons.^ 

5. “More offences than one.” 

The Section applies only where a person is accused of more offences 
than one of the same kind, and not where he is cliarged \vith only one offence. 
A trial for such offence is not barred even though sucli offence is based upon, 
various acts which by themselves, are offences, and which extend beyond a 
period of one year. In other words the word “offence" in the Section is not 
intended to include every act so connected with that offence as to form part of 
the same transaction. ^ 

3. (1919) 1919 Mad 487~”(493) : 20 Cri L J^r 

354, Kumnramtithn Pillai y. Em- 
peror. 

{1923) 1923 Mad 181 (181): 23 Cri L Jour 
719, Kornrinnti Nallagonda 

Appiah T. Crown 

4. (1018) 1018 Pat 1G8 (109. 170) : 3 Pat L 

Jour 124 : 19 Cri L Jour C73, Ki- 
lash Prasad v. Emperor. 

Note 4. 

1. (1881) 4 All 147 (148), Empress of India v. 

Murari. 

(1883) 1883 All W N 39 (39), v. 

Sheodin. 

(1883) 1883 AU W N 107 (107). Eniprmv. 

Duhhi. 

(1901) 1 Cri L Jour 489 (-190) {Kathiawar), 

Khavas I'usu Monji In re. 

2. (1883) G All 121 (124, 125), Empress v. 

Iia7n Partab. 

(1881) 7 .\ll 174 (178), Em 2 >ress v. 

Junta Prasad. 

(1917) 1917 All 309 (369) : 38 All 458 : 18 
Cri L Jour 41, Etti 2 )eror v, Jagar 
T)eo. [4 .\11 147 not followed). 

(1917) 1917 All 104 (401) : 38 All 457 : IS 
Cri L Jour 47, Emperor v. Bcchan 
Pande. 

(1919) 1919 All 2G (27. 28) : 42 All 12 : 20 
Cri L Jour G42, Bahu Bam v. Empe- 
ror. 


(1887) Rataulal 331 (331), Queen-Empress v, 
Dhondi. 

(1883) 9 Cal 371 (373), Manu Miya v. Em- 
press. 

(1909) 10 Cri L Jour 272 (272 to 274) : 8 
Ind Cas819(Cal), Sri Bhagwan Singh 
V. Emperor. 

(1915) 1915 Cal 3G6 (367) : 43 Cal 13 : 16 
Cri L Jour 332, Chattaradhari Mis- 
scr V. Emperor. 

(1914)1914 Cal 288 (288) : 41 Cal 66:15 
Cri L Jour 224, JUfMsai Singh v. 
Emperor. 

(1917) 1917 Mad 879 (830) : 17 Cri L Jour 
479, Baja Bao In rc. 

(1923) 1923 >rad 181 (181) : 23 Cri L Jour 
719, Kova(fanli v. Crow7i. 

(1918) 1918 Nag 147 (147) : 20 Cri L Jour 
71, Krishnaytja v. Emperor. 

(1923) 1923 Nag 156 (156) ; 26 Cri L Jour 
327, Tukaram v. Gnn/xxf. 

(1917) 1917 Pat 656 (656): 2 Pat L Jour 
209 : 18 Cri L Jour 614, Bahu Lai 
V. Emperor. 

(1921) 1921 Low Bur 36 (36, 37) : 23 Cri L 
Jour 740 : 11 Low Bur Rul 45, Nj/a 
Po Kyin v. Emperor. 

3. (1926) 1926 Pat 347 (348) : 27 Cri L Jour 
909, Farzand Ali v. Emperor. 

Note 5. 

1. (1934) 1934 Siud 57 (64) : 28 Siad L R 119: 
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Illustrations. 


1. A is charged with an offence under Section 401, of the Penal Code. 
It is based on several offences of theft and various acts of association extending 
over more than one year.- The trial is not bad under this Section. The reason is 
that the gist of the offence under Section 401 is association for the purpose of 
habitually committing theft or robbery and habit is to be proved by the aggre- 
gate of acts extending, it may be, over many years.^ 

2. A is charged with the offence of waging war under Section 121 of 
the Penal Code, based upon 17 separate incidents ranging over a period of 15 
months. The trial is not bad inasmuch as the offence under Section 121 is a 
single continuing offence.^ 

The Section refers to "offences” and limits the trial to three offences. 
An "offence” is defined in Section 4 (o) ante as an act or omission made 
punishable by any law for the time being in force. A single act or omission 
will be only one offence though chargeable under several Sections of the Penal 
Code. Thus the printing of seditious article on a particular date is only one 
offence though the accused may be cliarged therefor under Sections 124-A and 
153-A. The printing of another article of a similar nature on another date is 
another offence chargeable under the same two Sections and of the same nature 
as the first. The two oftences can therefore be tried together at one trial 
under this Section.'* The Section does not allow a single trial in respect of two 
transactions of the same kind, each of such transactions being made up of 
offences of different kiiiids. Thus when A was charged ; 

1. with abetting of forgery in respect of the service of summons 

alleged to have been served on 21 — 10 — 1914. 

2. with swearing a false anida\it with regard to the service of such 


summons, 

3. with abetment of forgery in respect of the service of summons 

alleged to have been served on 22 — 1 — 1915, and 

4. with swearing a false affidavit as to the service of the latter 


summons, 

it was held tliat Section 234 did not apply and that the trial was bad,^ 
inasmuch as there were four offences not of the same kind, though there were 
two transactions of the same kind namely in respect of the two summonses. 

The Section bars only a single trial of more than three offences of 
the same kind committed within the space of a year. It docs not mean that if 
the accused luid committed fifty offences in the course of 12 months, only three 
shall be tried and the rest abandoned. He may be tried in batches of three at 
each trial under separate charges.® Further, the Section merely authorises a 
combination of three offences in one trial. It does not bar a separate trial of the. 
accused for each separate offence.^ Moreover, the effect of the Section is not to 


35 Cri L Jour 1337, Dur Mahommad 
V. ilmperor. 

(1905) 2 Cri L Jour 31 (37) : 1905 Pun Ro 
Ho. 2, Bhutuvati Dial \. Knijuror. 

2. (1920) 1920 Cal 87 (88) : 17 Cal 154 : 21 Cri 

Ij Jour 36G. Knsi’ni AH v. Eminror. 

3. (1925) 1926 Mad G90 (G95) : 19 Mad 71 : 2G 

Cri L Jour 1513, In re Gunimallu 
Dora. 

4. (1908) 8 Cri L Jour 272 (277, 260) : 33 Bom 


77, Emperor v. Tribhuvandas. 

5. (1917) 1917 Sind 40 (41) ; 10 Sii.d L 11 192 : 

18 Cri Ji Jour GG4, OcrimaL Jlcia-'.n- 
mnl V. Emperor. 

(See also (1907) 5 Cri L Jour 911 
(342) : 30 Mad 328, Viiioa- 

natiian v. E»t j/eror.] 

0.(1918)1918 Pat 343(941); 10 Cri L Jour 
25.5, Sital I'rasad v. Emperor. 

7. (1910) 11 Cti L Jour 337 (337, 338) : 5 lud 
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Notes 
5-7 


make the three offences which are tried together under its provisions, one 
offence. The offences continue to be separate though there is only one trial 
for all of them.® 

6. "Committed within the space of twelve months.” 

The Section provides for a single trial of offences committed within 
the space of 12 months. If the offences extend over a period longer than a 
year, a single trial therefore is illegal as contravening the provisions of thist 
Section, and is not curable under Section 537.^ 

7. "Not exceeding three.” 

An accused can under the Section, be charged and tried at one trial 
for offences of the same kind not e.xceeding three. A trial for more than three 
offences committed during the year, is contrary to the provisions of this Section 
and is illegal and not merely an irregularity covered by Section 537.* Where 


Gas 970 (Bom), Emperor v. Eashi- 
nath Dagaji Salt. 

(1878) 3 Cal 540, Empress v. Dononjoy 
Baraj. 

8. (1934) 1934 Sind 185 (186) : 28 Sind L R 
836 : 36 Cri L Jour 608, CJietumal 
Rekumal v. Emperor, 

Note 6. 

1. (1901) 25 Mad 61 (96); 28 Ind App 257 (PC), 
Subramaniya Iyer v. Emperor. 
On appeal from and oyerrulicg 
10 M L J 147 (F B), and overruling 
27 Cal 839. 

(1910) 11 Cri L Jour 53 (54) : 32 All 57, 
Salt Mulla Khan v. Emperor. 

(1927) 1927 All 223 (224) ; 49 All 312 : 28 
Cri L Jour 171, Raman Lai v. Em- 
peror. 

(1899) 26 Cal 560 (563), Empress v. iloti 
Lai Lahiri. 

(1931) 1931 Cal 357 (357, 358) : 32 Cri L 
Jour 195, Kalu Slian v. Emperor. 

(1905) 2 Cri L Jour 130 (131) ; 1905 Pun Re 
No. 14, Dhanjibhoy v. Kaini Khan. 

(1919) 1919 Lah 440 (441) : 19 Cri L Jour 
187, Emperor v. J agat Ram. 

Note 7. 

1. (1901) 25 Mad 61 (96): 28 Ind App 257 (P C), 
Subramaniya Iyer v. Emperor. 

(1904) 1 Cri L Jour 875 (876) (All), Empe- 
ror V. Hand Lai. 

(1908) 8 Cri L Jour 4 (5) : 30 All 351, 
Emperor v. Mata Prasad. 

(1910) 11 Cri L Jour 51 (52) : 5 Ind Cas 178 
(All), limed Sinqh v. Emperor. 

(1910) 11 Cri L Jour 235 (285, 286) : 82 All 
219, She.o Saran Lai v. Emperor. 

(1918) 1918 All 351 (352) : 19 Cri L Jour 
IGl, Emperor v. Raqhunath. 

(1919)1919 All 239 (239) : 20 Cri L Jour 
353, Kintj-Emperor v. Fauza, 

(1919) 1919 All 413 (414): 20 Cri L Jour 
784, Avadh Dehart Lai v. Emperor. 

(1923) 1923 All 483 (483, 484) : 25 Cri L 
Jour 220, Ganga Prasad v. Empe- 
ror. 

(1885) Ratanlal 212 (212), Quecn-Empressx. 


Almedia. 

(1690) Ratanlal 509 (509), Queen-Empress 
V. Jeeva Jetha. 

(1902) 4 Bom L R 433 (434), Emperor v. 
Nathalal. 

(1926) 1926 Bom 110 (112); 49 Bom 892 : 
27 Cri L Jour 305, Emperor v. 
Manant K. Mehta. 

(1934) 1934 Bom 303 (305) : 35 Cri L Jour 
1477, Khimchand A. Mehta v. Em- 
peror. 

(1887) 14 Cal 128 (181) In the matter of 
Luchmi Narain. 

(1898) 2 Cal W N 341 (346), Ekram Aly v. 
Queen Empress. 

(1905) 2 Cri L Jour 847 (648, 850) (Cal), 
Ram Sarup Benia v. Emperor. 
(1922) 1922 Cal 401 (401) : 49 Cal 555 : 24 
Cri L Jour 86, Chetto Kahuar v. 
Emperor. 

(1927) 1927 Cal 946 (946): 28 Cri L Jour 
291, Krishna Lai Mitra v. Emperor. 
(1932) 1932 Cal 377 (379) : 88 Cri L Jour 
357, Surandera Nath Qosxoami v. 
Emperor. 

(1926) 1926 Lah 193 (194) : 27 Cti L Jour 
793, Fitzmaurice v. Emperor. 

(1902) 2 Weir 299 (299), In re Venkata 
Laul. 

(1907) 5 Cri L Jour 94 (95, 96) : 29 Mad 569, 
Manavala Chetty v. Emperor. 

(1912) 13 Cri L Jour 21 (22) ; 13 Ind Cas 
213 (Mad), Lakshiminaranapuram 
Subramaniya Pattar Krishna Iyer 
V. Emperor. 

(1912) 13 Cri L Jour 124 (125) : 18 Ind Cas 

780 (Mad), Emperor v. Arumukkan 
Pillai. 

(1912) 13 Cri L Jour 125 (126) : 13 Ind Cas 

781 (Mad), Mandi Ohasiv. Emperor. 
(1917) 1917 Mad 612 (612) : 17 Cri L Jour 

369, Krishnamurthy Iyer In re. 
(1922) 1922 Mad 435 (435) : 24 Cri L Jour 
462, Shama Sastri v. Emperor. 

(1930) 1930 Mad 508 (609) ; 31 Cri L Jour 
1195, Viraswamy Naidu v. Emperor. 
(1918) 1918 Nag 22 (27) : 19 Cri L Jour 657. 
Jangilal v. Emperor. 
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a person is charged with more than 3 offences at one trial, the judge can, 
before the trial begins, strike off a charge or charges so as to reduce the 
number of charges to be tried to three.^ After the trial begins, however, the 
illegality cannot be cured by the striking out of the extra charges.® 

This Section must be read subject to the special provisions of Sub- 
Section 2 of Section 222 supra with regard to the offences of criminal breach 
of trust and dishonest misappropriation of money as to which see Section 222 
supra and the notes thereunder. 

8. Offences of the same kind — Sub-section 2. 

Sub-section 2 provides that in order that offences may be of the same 

kind, they should be punishable: — 

1. under the same Section and, 

2. with the same amount of punishment. 

See the following cases^ for example of offences which are not of the 
same kind. 

See also Note 3 to Section 233 supra tmder the heading “Distinct 
offences.” 


Sec. 234 

Notes 

7-8 


(1927) 1927 Nag 22 (23) : 27 Cri L Jour 
1099, Emxteror t. Daneshram. * 
(1931) 1931 Oudh 86 (87) : 6 Luck 441 ; 32 
Cri L Jour 540, Dttbri ifisir v. 
Emperor. 

(1934) 1934 Oudh 325 (326) : 35 Cri L Jour 
1048, Gunno v. Emperor. 

(1918) 1918 Pat 343 (344) : 19 Cri L Jour 
255, Sital Prasad v. Emperor. 

(1925) 1925 Pat 623 (624) : 4 Pat 503 : 27 
Cri L Jour 359, Jeoharan Singh v. 
Bamkishun Lai. 

(1908) 8 Cri L Jour 497 (502, 504) : 4 Low 
Bur R 294, S. P. Chatterji v. Em- 
peror. 

(1909) 9 Cri L Jour 15 (20, 21) : 4 Low Bur 
R 315, Emperor v. Tha Byato. 

(1933) 1933 Bang 325 (326) : 34 Cri L Jour 
1179, Nga San Mya v. Emperor. 
(1917) 1917 Sind 40 (41): 10 Sind L R 192: 18 
Cri L Jour 6G4, Gerimal v. Emperor. 
(1926) 1926 Sind 129 (129, 130): 20 Sind L R 3: 

27 CriL Jour 32, Hyder v. Emperor. 
(1935) 1935 Oudh 273 (274,275): 86 CriL 
Jour 518, Piarcy Lai v. Emperor. 
(Seo (1935) 1935 Bom 24 (25): 36 Cri 
L Jour 516, Emperor v. SKtwiaji 
Ahba. Where it was held that the 
irregularity “cannot bo regarded as 
one not material and not having pre- 
judiced the accused at the trial. ’’1 
[See also (1928) 29 Cri L Jour 2.87 
(288): 107 Ind Cas82G, (Pat), J amuna 
Prasad v. Emperor.] 

[But See (1908) 7 Cri L Jour 95 (07) : 
35 Cal 161, Be pin Chandra Pal v. 
Ejtiperor.] 

2. (1908) 8 Cri L Jour 281 (341) (Bom). Em- 

peror V. Dal Gangndhar Tilah. 

3. (1907) 5 Cri L Jour 94 (95, 96) : 29 Mud 569, 

Manavala Chetly v. Emperor. 

(1922) 1022 Cal 401 (401) : 49 Cal 555 : 


24 Cri L Jour 86, Chetoo Kalxoar v. 
Emperor. 

(1926) 1926 Lah 193 (194) : 27 Cri L Jour 
793, Fitzmaurice v. Emperor. 

Note 8. 

1. (1898) 21 All 127 (131, 132), v. Queen Em- 
pressy. Mathura Prasad, Ss. 161 and 
409, I. P. C. 

(1882) 8 Cal 450(454), Empress v. Srinath 
Kur, Ss. 167 and 466, I. P. C. 

(1017) 1917 Sind 40 (41) : 10 Sind L R 192 : 
18 Cri L Jour 664, Gerimal lleman- 
vtal V. Emperor, Ss. 193 and 467, 
I. P. C. 

(1929) 1929 Mad W N 395 (397), Collett v. 

Emperor , Ss. 279 and 304, I. P. C. 
(1913) 14 Cri L Jour 116 (116) : 18 Ind Cas 
676 (All), Shanher v. Emperor, Ss. 
302 and 323. I. P. C. 

(1892) 14 .\U 502 (503, 504), Queen-Empress 
V. Mulua, Ss. 302 aud 392. 1. P. C. 
(1924) 1924 All 316 (317) : 46 All 54 : 25 
Cri L Jour 466, Puttoo Lai v. Em- 
peror, Ss. 325 and 342, I. P. C. 

(1924) 1924 All 454 (455) ; 46 All 138 : 25 
Cri L Jour 552, Badlu Shah v. 
Emperor, Ss. 366 and 868 I. P. C. 
(190-2) 15 0 P L R Cri 53 (54), Emperor v. 
Bishau Panha, Ss. 380, 454 and 457, 
I. P. C. 

(1932) 1932 Bom 277 (276) : 33 Cri L Jour 
619, Emperor v. Krishnaji .-Inant, 
Ss. 380 and 457, I. P. C. 

(1904) 1 CriL Jour 537 (530): 1904 I’pp 
Bur R 1st Qr Cr. P. C. 2, Emperor 
y. Asgar /1/i. (Do). 

(1932) 1932 Sind 64 (Go) ; 26 Sind L R 191 : 
33 Cri L Jour 650. Entptrvr v. 
Attur.sing, Ss. 408 aud 47T-.V. l.PO. 
(1926) 1926 Bom 110 (112): 40 Bom 892: 
27 Cri L Jour 30.'). Emperor v. 
Maxtant K. Mehta. (Do). 
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Sec. 235 



9. Proviso* 

nf specificaUy that an attempt to commit an offence 

Tr offence, when such attempt is itself an offence. 

It also provides that offences under Sections 379 and 380 of the Penal Code 

same land even though punishable under different Sections and 
with different pumshments thus overruUng the view held in the undermentioned 
cases that they were not offences of the same kind. 

(1) If, in one series of acts so connected . together 

Trial for more than ^^6 Same transaction, more offences 

one offence toan One are committed by the same person, he 

may be charged with, and tried at one trial for, 
every such offence. 

(2) If the acts alleged constitute an offence falling within two 

or more separate definitions of any law in force 

for the time being by which offences are defined 

or punished, the person accused of them may 

„ , be charged with, and tried at one trial for, each 

of such offences. 

(3) If several acts, of which one or more than one would by 

itself or themselves constitute an offence, con- 
stitute when combined a different offence, the 
person accused of them may be charged with 
and tried at one trial for the offence constituted 

by such acts when combined, and for any 
offence constituted by any one, or more, of such acts. 

• (Code of 1862 — Section same as that o/1898 Code). 


Offence falling 
within two defini- 
tions. 


Acts constituting 
one offence, but con- 
stituting when com- 
bined a different of- 
fence. 


(Code of 1872— S. 454). 

454. I. If in one set of facts, so connected together as to 
I.— Trial of more than form the same transaction, more offences than one are committed 
oneofience. by the same person, he may bo charged with and tried for every 

such offence at the same time. 

II.— If a single act falls within two separate definitions of .any law in force for the time 

being, by which offences are defined or punished the person who 
il.—Onooffonce falling does it may be charged with each of the offences so committed, but 
\vitl)iu two definitions. he must not receive a more severe punishment than could be 

awarded, by the Court which tries him, for either. 


(1033) 1033 Nag 327 (327. 328) : 34 Cri L 
,lour fi73, fiomeshivar Brijmohn)i v. 
Biiiperor. (Do). 

(1002) 4 UomL R 433 (434). Emperor v. 

Nalhiilal, Ss. 400 and 477-A, I. P. C. 
(1032) 1032 Cal 180 (48G) : 38 Cri L Jour 
205. Nngetidrn Nath Sen Gupta v. 
Emperor, Ss. 400 and 477-.\, I. P. C 
(1007) 5 Cri L Jour 341 (342) : 30 Mad 328, 
Kasi Visu'analluin v. Emperor 
Ss. 400 and 477-.^, I. P. C. 

(1882) 8 Cal 034 (03G), Empress v. Vttom 
Koondoo, Ss. 411 and 413, I. P C. 
(1034) 1034 Pat 170 (172): 35 Cri L Jour 


814, Jaughi Mian v. Emperor, Kid- 
nappingandabduction, S. d66,I.P.C. 

(1034) 1034 Bom 803 (305) : 35 Cri L Jour 
1477, Ktnchnnd II. Mehta v. Em- 
peror. Cl. (a) (iii) and Cl. (b) (ii) of 
S. 103 of the Presidency Towns lu- 
solveucy Act. 

Note 9. 

1. (1016) 191G Cal 124 (124) : 17 Cri L Jour 
224, 2ia/«imaa Bibi v. Mabarak 
Mondal. 

(1918) 1018 Nag 107 (103): 20 Cri h Jour 
751, Hari Singh v. Emperor. 
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(4) Nothing contained in this Section shall aftect the Indian Sec. .235 
Penal Code, Section 71. 

^ ^ ^ Illustrations. 

To Sub'Section (1) — 

(а) A rescues a person in lawful custody and in so doing causes grievous hurt' to C, 
a constable in whose custody B was. A may be charged with and convicted of offences under 
Sections 225 and 838 of the Fenal Code. 

(б) A commits house-breakiug by day with intent to commit adultery, and commits in 
the house so entered adultery with B's wife. A may be separately charged with, and convicted 
of, offences under Sections 454 and 497 of the Penal Code. 

(c) A entices B, the wife of C, away from C, with intent to commit adultery with B, and 
then commits adultery with her. A may be separately charged with, and convicted of, offences 
under Sections 49S and 497 of the Penal Code. 

(<f) A has in his possession several seals, knowing them to be counterfeit and intending 
to use them for the purpose of committing several forgeries punishable under Section 466 of 
the Penal Code. -•! may be separately charged with, and convicted of, the possession of each 
seal under Section 473 of the Penal Code. 

(c) With intent to cause injury to B. .fl institutes a criminal proceeding against him 
knowing that there is no just or lawful ground for such proceeding; and also falsely accuses 
B of having committed an offence, knowing that there is no just or lawful ground for such 
charges. .1 may be separately charged with, and convicted of, two offences under Section 211 
of the Penal Code. 

(/) A, with intesit to cause injury to B, falsely accuses him of having committed an 
offence, knowing that there is no just or lawful ground for such charge. On the trial A gives 
false evidence against B, intending thereby to cause B to bo convicted of a capital offence. A 
may be separately charged with, and convicted of, offences under Sections 211 and 194 of the 
Penal Code. * 


III,— If several acts, of which one or more than one would by itself constitute an 
_ ^Ycts severally form, when combined, an offence under the provisions of 


any law in force for the time being, by which offences are defined 
or punished a person who does them may be charged with every 
offence which ho may have committed, but he must not recoivo for 
such offences, collectively, a punishment more severe than that 
which might have been awarded, by the Court trying him, for any 
one of such offences, or for the offence formed by their combination. 


constituting more than 
one offence, but collec- 
tively coming within one 
definition. 


lilustrations. 

To Paragraph I— 

(n) A rescues B, a person in lawful custody, and causes grievous hurt to C, a constable 
in whose custody Jj was. A may be separately charged with, convicted of, and punished for 
offences under Ss. 225 and 333, 1. P. C. ’ 

(b) .^1 has in his possession several counteifcit seals with the intention of committing 
several forgeries, A may be separately charged with, convicted of, and punished for, the 
possession of each seal for a distinct forgery under S. 473, 1. P. C. 

(c) A, with intent to cause injury to B, institutes proceedings against him, knowing 
there is no just or lawful ground for such proceedings. A also falsely cLjirgos B with having 
committed an offence. A may bo separately charged with, convicled of, and punished for, 
two offences under S. 211, 1. P. C. 


{(I) A, with intent to injure B, brings a false charge against him of having committed an 
offence. On the trial, ./I gives false ovideiice against B. .1 may be separately charged with, 
convicted of. and punished for, offences uuder Ss. 211 and 19-4 or S. 195, I. p. C,' 

(c) A, knowing that B, a feiiuilc minor, has been kidnapped, wrongfully coiifine.s Lei and 
detains her as a slave, vi may be sepaiaicly charged with, convicted of, and puni-l.cd for 
offences under Ss. 308 (read with S. 3G7) and :’.70, I. P. 0. 

(/) A, with six others, commits the offences of rioting, grievou.s hurt and of assaulting a 
public servant engaged in suppressing the riot. A maybe separately charged with, convicted 
of, and punished for, offences under Ss. l-l7, 325 and 152, 1. P. C. 
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ig) A, with six others, commits the offences of rioting, grievous hurt and -assaulting a 
public servant endeavouring in the discharge of his duty as such to suppress the riot. A may 
be separately charged with, and convicted of, offences under Sections 147, 325 and 152 of the 
Penal Code. 

(1j) a threatens B, C and D at the same time with injury to their persons with intent to 
cause alarm to them. A may be separately charged with, and convicted of, each of the three 
offences under Section 506 of the Penal Code. 

The separate charges referred to inxillustrations (a) to (ft) respectively may be tried at 
the same time. 

To Sub- Section (2)*— 

(t) A wrongfully strikes B with a cane. A may be separately charged with, and con- 
victed of, offences under Sections 352 and 823 of the Penal Code. 

ij) Several stolen sacks of corn are made over to A and B, who know they are stolen 
property for the purpose of concealing them. A and B thereupon voluntarily assist each other 
to conceal the sacks at the bottom of a grain pit. A and B may be separately charged with, 
and convicted of, offences under Sections 411 and 414 of the Penal Code. 

(ft) A exposes her child with the knowledge that she is thereby likely to cause its death* 
The child dies in consequence of such exposure. A may be separately charged with, and con- 
victed of, offences under Sections 317 and 304 of the Penal Code. 

(1) A dishonestly uses a forged document as genuine evidence, in order to convict B, a 
public servant, of an offence under Section 167 of the Penal Code. A may be separately 
charged with, and convicted of, offences under Sections 471 (read with 466) and 196 of the same 
Code. 

To Sub-Section (3) — 

(m) A commits robbery on B, and in doing so voluntarily causes hurt to him. A may be 
separately charged with, and convicted of, offences under Sections 823, 392 and 394 of the 
Penal Code. 

Synopsis* 


Note No. 


Scope of the Section. I 

"Same transaction" — Sub*section 1. 2 

"More offences than one." 3 

Are committed by the same person. 4 

"May be tried at one trial." 5 

"Trial" includes conviction. 6 

Sub-section 2. ^ 


"Constitute, when combined, a diffe- 
rent offence" — Sub-section 3. 


Note No. 


Sub-Section 4. 9 

Illustration (J). 10 

Sections 234, 235 and 236, if mutually 

exclusive. 1 1 

Failure to charge under Sub-section I-- 

Subsequent trial therefor — S. 403. 12 

Joint trial for several charges not form- 
ing part of same transaction — 

Effect. 13 


( 9 ) A criminally intimidates, B, C and D at the same time. A may be separately charged 
with, convicted of. and puoisbed for, each of the three offences under S. 506, I. P. C. 

(ft) A intentionally causes the death of three persons by upsetting a boat. A may be 
separately charged with, convicted of and punished for, three offences under S. 302, I. P. C. 

To Paragraph li- 
ft) A commits mischief by cutting down a tree in a Government forest. The tree 
overhangs the hank of a river and falls into the stream. A commits theft by having severed 
the tree and by floating it down the river to his village where ho sells it. A may be separately 
charged with, and convicted of, offences under Ss. 426 and 379, I. P. C.; but the Court which 

trios him may not inflict a more severe sentence than if it had convicted under S. 379 only. 

{j) A wrongfully strikes B with a cane. A may bo separately charged with, and convicted 
of. offences under Ss. 352 and 323, I P. C., but the Court which trios him may not inflict a 
more severe sentence than if it had convicted him under S. 323 only. 

(ft) A wrongfully kills a buffalo worth sixty rupees belonging to B, and then takes away 
the carcass in a manner amounting to theft. A may be separately charged with, and convicted 
of. offences under Ss. 429 and 379, I. P. C. ; but the Court which tries him may not inflict a 
more severe sentence than if it had convicted him under S. 429 only. 

(f) Several stolen sacks of corn are made over to A and B, who know they are stolen 
property. A and B thereupon assist each other to conceal the sacks at the bottom of a grain 
pit. A and B may be separately charged with and convicted of, offences under Ss. 411 and 414 


t 
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* 

Other Topics. 

cts include illegal omissions. See S. S, Sub* 
section (2) of General clauses Act. 

Burden of proof on prosecution as to applicabi* 
lity of Ss. 234 to 239. See Note 1, Pt. 3. 

Connected as cause and effect. See Note 2, 

Pt. 7. 

Connected as principal and subsidiary Acts. 

See Note 2, Pt. 7. 

Conspiracy and offence for which conspiracy 
formed. See Note 2, Pt. 21. 

Desirability of avoiding embarrassment. See 
Note 5, Pt. 3. 

Identity of purpose and continuity of action. 

See Note 2, Pts. 8 and 12. 

1. Scope of the Section. 

This Section is another exception to the rule in SecUon 233 that there 

should be a separate trial for every offence charged. Where the case falls 
within this Section a single trial for more offences than one is legal. The exception 
only extends, however, to the trial and not to the framing of charges. The gcncnal 
rule that every offence should be charged separately applies, though there may 
be one trial for all such offences under the provisions of the Section.^ Sec also 
Notes to Section 233 ante. 


I. P. C.;but the Court which tries them may not inflict a severer sentence than if it had 
convicted them under one of those Sections only. 

(m) A uses a forged document in evidence, in order to convict B, a public servant, of an 
offence under S 167. A may be separately charged with, and convicted of. offences under 
Ss. 471 (read with S. 466) and 196, 1. P. C.; but the Court which tries him may not mflict a 
severer sentence than if it had convicted him under one of those Sections only. 

To Paragraph III. — 

(n) A commits house-breaking by day with intent to commit adultery and commits, in 
the house so entered, adulterv with B's wife. A may bo separately charged with, and convicted 
of offences under Ss. 454 and 407, I. P. C.; but the Court which tries him may not inflict a 
severer sentence than if it had convicted him under S. 497 only. 

(o) A robs B, and in doing so. voluntarily causes hurt to him. A may be separately 
charged with, and convicted of, offences under Ss. 323, 392 and 394, I. P. C., but the Court 
which tries him may not inflict a severer sentence than if it had convicted him under S. 392 or 

S. 394 only. 

ip) A entices B. the wife of C away, and then commits adultery with her. A may bo 
separately charged with, and convicted of, offences under Ss. 498 and 407, 1. P. C ; but the 
Court which tries him may not inflict a severer sentence than if it had convicted him under 

S. 497 only. 


Instances. See Note 2, Pts. 17 to 20 and 23 
and 24. 

Joint charges. See S. 233, Note 1. 

Joint trial, some with jury and some with 
assessors. See S. 269, 8ub-s. (8). 

Offences for which complaint by or on behalf 
of Government is needed. See Note 5, Pt. 4. 
Offences under different Sections or definitions. 

See S. 238. Note S, Pts. 2 to 4. 

Prejudice to accused. See Note 5, Pt. S. 
Proximity of time. See Note 2, Pts. 8 to 11a. 
Question of same transaction is one of fact. 
See Note 2. Pt. 13. 

Section permissive and not mandatory. See 
Note 5, Pt. 1. 


Charges in cases falling 
within two or more Sec- 
tions of the Penal Code. 


(Code of 1861 — S. 240). 

240. When it appears to the Magistrate that the facts 
which can be established in evidence show a case f.illing within 
two or more Sections of the Penal Code, the charge shall coni uu 
two or more heads, each of which shall bo applicable to one of such 
Sections. 


Section 23S — Note 1. 


1. (1904) 1 Cri L Jour 364 (364) : 26 .All 195. 
Evi2^cror v. L'attu. 


(19-27) 1027 Cal 17 (20) : 54 C.il 237 : 29 Cri 
L Jour 99, Azimnddij v. Emperor. 


Sec. 235 
Note 1 
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Sec. 235 
Notes 
1-2 


Separate trial for different offences being the rule and joint trial the 
exception^ the burden of proof is on the prosecution to show that the case fan«i 
within the exceptions to the general rule.^ 

2. “Same transaction” — Sub-Section 1. 

Sub-Section 1 provides that an accused person may be charged with' 
and tried at one trial for any number of offences which he is alleged to have 
committed in one series of acts so connected together as to form part of the 
"same transaction. The expression "same transaction” has, however, not 
been defined in the Code. From its very nature the word "transaction” is in- 
capable of exact definition and appears to have been purposely used because it 
has this quality.^ It should be interpreted, not in any special or technical way, 
but in its ordinary etymological meaning^ of “an affair" or “a carrying 
through. ”4 The Court may also IcmdIc for guidance to the illustrations to the 
Section, remembering, however, that those illustrations are not exhaustive.^ 
In Emperor v. Sharufall^ it was observed that the real and substantial test for 
determining whether several offences are connected together so as to form one 
transaction "depends upon whether they are so related to one another in point 
of purpose, or as cause and effect, or as principal and subsidiary acts, as to 
constitute one continuous action.” And this has been adopted generally by the 


2. (1923) 1923 Ml 88 (88) : 24 Cri L Jour 155. 

Gt^7les)t Lnl v. Ewjycror. 

3. (1915) 1915 All 3S0 (381) : IG Cri L Jour 

795, Sohan Lnl v. Emperor. 

{1923) 1923 All 68 (88) : 24 Cri L Jour 155. 
Gnnesh Lot v. Emperor. 

[See however (1916) 1916 Ml 329 
(329) : 38 All 311 : 17 Cri L Jour 159, 
Knmla Charan v. Shco Sha7ikar. 
{Obiter).] 

Note 2. 

1. (1900) 1 Low Bur Rul 33, v. 

Aw ll’n. 

(1915) 1915 All 380 (360): 16 Cri L Jour 
795 (796), Soharilal v. Emperor. The 
burden is on the prosecution to 
show that the acts so form part of 
the same transaction. 

2. (1903) 8 Cri L Jour 191 (195) : 1 Sind L R 

73, Emperor v. Ghulntu. 

(1925) 1925 Sind 233(235); IS Sind L R 199: 

27 Cri L Jour 257, Frank Crossly 
Woodward v. Crojrn. 

(1921) 1921 All 19 (22); 22 Cri L Jour 641, 
iVintonnn v. Emperor. 

(1923) 1923 All K8 (88) : 24 Cri L Jour 155, 
Gaiieshi Lnl v. Emperor. 

(1891) 15 Bom 491 (495), Queen- Em press 
Fakira ppa. 

(1927) 1927 Bom 177 (183): 51 Bom 310; 

28 Cri L Jour 373, Sejmnl Funavi- 
ehnnd v. Emperor. 

(1905) 2 Cri L Jour 578 (581) : 80 Bom 49, 
Emperor v. Datto Hanmant. 

(1033) 1933 Bom 2GG (207) : hi Bom 400: 
34 Cri L Jour 870, Mazarnli Inayot- 
ali Kureshi v. Emperor. 

[See also (1920) 19*20 Lah 265 (267) : 

1 Lah 562 : “21 Cri L Jour 629, Falx- 
lad V. Emperor.] 


(1927) 1927 Lah 274 (275) : 28 Cri L Jour 
357, Muhammadi v. Emperor. 

(1925) 1925 Mad 690 (700) : 26 Cri L Jour 
1513 : 49 Mad 74, In re Gaw Mallu. 
(1910). 11 Cri L Jour 258 (259) : 33 Mad 
502, Chorayudi Venkatadri v. Em- 
peror. It is not necessary or advis- 
able to attempt to define it. 

3. (1925) 1925 Mad 690 (698) : 26 Cri L Jour 

1513 : 49 Mad 74. In re Qam Mallu. 

. (1897-1901) 1 Upp BurRul 81(40), Nga Po 
Ke V. Queen-Empress. 

(1910) 11 Cri L Jour 293 (294) : 6 Ind Cas 
242 (Mad), Musalappa v. Emperor, 
[See also (1930) 1930 Mud 857 (856) : 
53 Mad 037 : 32 Cri L Jour 30, 
liamaraju Thevan v. Emperor.] 

[See however (1918) 1918 Bom 117 
(121): 43 Bom 147 : 20 Cri L Jour 71, 
Madhav Laxman v. Emperor. Wide 
meaning to be given.] 

4. (1897-1901) 1 Upp Bur Rul 31 (49). Nga Po 

Ke V. Queen-Empress. 

(1905) 2 Cri L Jour 578 (581) : 30 Bom 49, 
E)npcror v. Datto Hanmant. 

(1934) 1934 Pat 4S3 (484, 485) : 18 Pat 161 : 
36 Cri L Jour 842, Bamriath Bai v. 
Emperor. 

5. (1891)15 Bom 191 (497. 504), Queen-Em- 

press V. Fakirappa. 

(1905) 2 Cri L Jour 578, (581) : 80 Bom 49, 
Emperor \ Datto Hanmant. 

(1923) 1923 All 88 (88) : 24 Cri L Jour 155, 
GaneshiLal v. Emperor 
(1910) 11 Cri L Jour 293 (294) : G Ind Cas 
242 (Mad), Jfwsrtfnppa v. Emperor. 
(1908) 8 Cri L Jour 191 (195) : 1 Sind L R 
78, Emperor v. Ghxtlam, 

6. (1902) 27 Bom 135 (138, 139), Emperor v. 

Sharujalli. 
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Courts.’ Proximity of time is not so essential as continuity of action and 
purpose.® On the other hand, the mere proximity of time between several acts 


7. (1906) 4 Cri L Jour 420 (421, 422) ; 2 Nag 
L R 147, Empress v. Hari Haot. 
Distinct interval of time — Not same 
- transaction. 

(1928) 1928 Oudh 401 (401) : 3 Luck C64 : 
29 Cri LJour SOl.Rasttiv. Emperor. 

(1902) 27 Bom 185 (188), Emperor v. Ska- 
rufalli. 

(1924) 1924 Cal 389 (391) : 50 Cal 1004 : 25 
Cri L Jour 1082, Kushai Mallik v. 
Emperor. Abduction and conceal- 
ment on different dates. 

(1922) 1922 Lab 144 (145) : 22 Cri L Jour 
505, Ganda Singh v. Emperor. Tbeft 
and assault committed on difierent 
occasions — Joinder of charges for, 
is bad and vitiates trial. 

(1934) 1934 Mad 88 (94) : 57 Mad 545 : 35 
Cri L Jour 631, Patri Venkata 
nanumantha Ban v. Emperor. 

(1917) 1917 Low Bur 5 (5) : 19 Cri L Jour 
34, Emperor v. Nga Lu Gale. 

(1925) 1925 Sind 233 (235) ; 18 Sind L R 
199 ; 27 Cri L Jour 257, Frank 
Crossli/ Woodward v. Emperor. 

(1926) 1926 Sind 151 (153) : 20 Sind L R 74 : 
27 Cri L Jour 456, v. 

Emperor. 

(1921) 1921 All 19 (22): 22 Cri L Jour 041, 
Snnwmnn v. Emperor 

(1912)13 Cri L Jour 833 (840): 17 Ind 
Cas 705 (Bom), Emperor v. Gayiesh 
l^arain Dikshit. 

(1915) 1915 Cal 088 (089) : 16 Cri L Jour 3 
(4), Bememhrancer of Legal Affairs, 
Bengal v Matimohan Roy. 

(1910) 11 Cri L Jour 25S (2G1) : 33 Mad 502. 
Chora<iudi Venkutndri v. Emperor. 

(1910)1919 Mad 353 (353, 356); 20 Cri L 
Jour 145, Krishna li/er v. Emperor. 

(1925) 1925 Mad 690 (092, 700) ; 49 Mad 74 ; 
20 Cri L Jour 1513, Oanmalta Dora, 
In re. Rcillv, J,. contra. 

(1914) 1914 Oudh 275 (278): 17 Oudh Cas 
270: 15 Cri LJour <313. Abbas-Qidi 
Khan v. King-Emperor. 

(1908) 8 Cri L Jour 191 (195) : 1 Sind L R 
73. Emperor v. Ghulam. 

(1920) 1929 Bom 290 (303) : 53 Bom 479 : 
31 Cri L Jour 65, Emjwror v. C. E. 
Bing. 

(1920) 1920 Mad 201 (202) : 13 Mad 111 : 21 
Cri L Jour 297, U’. H. Luekley v. 
FJmperor. 

(1933) 1933 Cal 308 (309, 310): 34 Cri L 
Jour 530, Ali lltutsain v. Emperor. 

(1920) 1920 Pat 2:i0 (232): 21 Cri LJour 
161, Gorinda Chandra Dharati v. 
Emperor. 

(1010)1910 Mad 550 (551): 10 Cri L -lour 
323, Vxrupanna Goud v. Emfierof. 

(1020) 1920 Lah 265 (207) ; 1 Lah 502 ; 21 
Cri L Jour 020, I'aldnd v. Em/.eror. 

(1936) 1935 Cal 312 (313j: 02 Cal 808. 


Kashirayn Jhunghuytwalla v. Hur- 
dut Rai’Qopal Bai. 

(1935) 1935 Nag 149 (154) : 36 Cri L Jout 
1153 : 31 Nag L R 318. B. S. Ruikar 
V. Emperor. 

(1910) 11 Cri L Jour 135 (136): 5 Ind Cas 
436 (Mad), Krishna v. Emperor. 
Defamatory resolutions and trans- 
mission of resolutions to a news- 
paper, are not part of the same 
transaction in the absence of con- 
cert. 


[See also (1926) 1926 Oudh 161 (165); 
26 Cri L Jour 1602, Dishaynhar Nath 
Tandon v. Emperor.] 

(1908) 8 Cri L Jour 11 (13); 4 Nag L R 71, 
Em 2 >eror v. Balwant Siyigh. 

(1932) 1932 Bom 545 (546) : 56 Bom 488 : 
34 Cri LJour 357, Sayijtva Batyiappa 
V. Emperor. 


(1029) 1929 Bora 128 (130) : 53 Bom 344 • 
30 Cri L Jour 588, Gopal Raghuyiath 
V. Emperor. 

(1925) 1925 All 301 (303): 26 Cri LJour 
734, Tufail Ahmad v. Emperor. 

(1931) 1931 Mad W N556 (557. 558). Balhah 
V. Eynperor. Whore it was held 
that identity of purpose is not the 
onlv test. 

(19.32) 1932 Bom 277 (278): .33 Cri L Jour 
619, Emperor v. Krmhnaji Anatit, 
(Do). 

(1917) 1917 Pat 287 (288) : 18 Cri L Jour 
739. Ghasi Bam v. Sukra Vrauyi. 
Whero it was hold that the mere 
sameness of motive does not make 
distinct act.s parts of same transac- 
tion. 

(1918) 1918 Pat 343 (.344) : 19 Cri L Jour 
255. Sitnl Prasad v. Emperor, (Do) 

(1927) 1927 Bom 177 (183); 51 Bom 310: 
28 Cri L Jour 373, Sejinal Punayn' 
chand v. Emperor. Where it was 


liciu tnat. even community of pur- 
)>ose is not neces.surv. 

[But see (1926) 1920 All 334 (330 
337) : 48 All 325: 27 Cri L Jour 445,’ 
Jtafiuzzaman Khan v. Chhotey Lai. 
Where the expression “identitv of 
purpose" is preferred to the expres- 
sion *■ Cominunily of purpose '• ;uid 
it was held that •'identity of pur- 
pose ’■ is enough). 

8, (1905) 2 Cri L Jour'578 (581) ■ .30 Bom 49 , 
Emperor v. Dntlo Hanmant. 

(1900) 4 Cri L Jour 420 ( 121 ) : 2 Nag E R 
147, Emperor v. il.iri U i-'t 
(1931) 1931 Pat 52 (53): ;J2 Cri L Jour J78, 
Oartesh I’ershnd v. Eoi p.-n r. 

(1029) 1929 Coin 128 (131); .'i:! Bom lUl ; 30 
Cri L Jour .lys, E aper- r v. Gopal 
Baahunulh. 
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Sec. 235 
Note 2 


will not necessarily constitute the acts, parts of the same transaction;® on the 
other hand the mere fact that there are intervals of time beUvieen the various 
acts will not necessarily import want of continuity^® though the length of the 
interval may be an important element in determining the question of connec- 
tion between the several acts.^^ The transaction itself need not be a criminal 
transaction; offence can be committed in the course of a transaction the aim 
of which is perfectly legitimate.^"* It has been held in the undermentioned 
cases^^^ however, that proximity of time is also necessary in order to constitute 
the acts, the same transaction. 

Although according to the test mentioned above, community of action 
and purpose is necessary in order to constitute the several acts, parts of the 
same transaction, the mere existence of some general purpose or design, such 
as defrauding the public, is not sufficient. The purpose must be something 


particular and definite.^^ 

11924) 1924 Cal 389 (391) : 50 Cal 1004 : 25 
Cri L Jout 1082, Kushai ilalik v. 
Emperor. 

(1925) 1925 Cal 580 (581): 26 Cri L Jour 
369, Patit Paran Say v. Emperor. 
(1920) 1920 Lah 265(267): 1 Lah 562 : 21 
Cri L Jour 629, Pahlad v. Emperor. 
(1916) 1916 Nag 73 (77) : 18 Cri L Jour 339, 
Gunwajity. Emperor. 

( 1917 ) 1917 Low Bur 5 (5): 19 Cri L Jour 
34, Emperor v. Nija Lu Gale. 

(1935) 1935 Nag 149 (154): 36 Cri L Jour 
1153 : 31 Nag L R 318, R. S. Puikar 
V. Emperor. 

[See also (1927) 1927 Lah 274 (275): 
28 Cri L Jour 357, J/w/tatwjHadi v. 
Emperor]. 

(1900) 1 Low Bur E 301 (362), Queen- 
Empress V. Nija Sah Daik 
(1912) 13 Cri L Jour 485 (486) : 15 Ind Cas 
485 (Rang), Nya Tha Gyi v. Em- 
peror. 

(1917) 1917 Pat 287 (288) : 18 Cri L Jour 
739, Ghasi Ram v. Em;jcror. 

(1931) 1931 Pat 102 (104): 32 Cri L Jour 
211. Abdur Rahim v. Emperor. 

9 (1912) 13 Cf* L Jour 485 (486): 15 Ind Cas 
485 (486) (Rang), Nga Tha Gyi v. 
Emperor. 

(1902) 26 Mad 125 (127), Krishnasivamy 
Pillai V. Emperor. 

10- (1902) 27 Bom 135 (138), Emperor v. 
Sharu/aUi AUibkoy. 

(1902) 2 Low Bur R 19 (21), Nya Ta Pu v. 
Emperor. 

(1906) 6 Cri L Jour 28 (29. 30; : 1907 Upp 
Bur R 5, Nya Nyo Gyi v. Emperor. 
(See also (1902) 26 Mad 12 .j (127) : 
Krishnasioamy Pillai v. Emjtcror]. 
( 1917 ) 1917 Pat 287 (288): 18 Cri L Jour 
739. Ghasi Ram v. Emperor. 

11. (1902) 27 Bom 135 (138), Emperor v. !$haruf- 
alli Allibhoij. 

(1917) 1917 Sind 40(11): 10 Sind L R 192: 
18 Cri L Jour 664, Gerimal v. 
Emperor. The words "same tran- 
saction " in S. 235 are not applicable 


to cases in which the offences are 
separated by distinct intervals of 
time or place and require to be 
proved by distinct evidence. 

(1935) 1935 Nag 149 (154) : 36 Cri L Jour 
1153 : 31 Nag L R 818, R. S. Ruikar 
V. Emperor. 

11 a (1985) 1985 Nag 149 (164): 36 Cri L Jour 
1153 : 31 Nag L R 818, R. S. Ruikar 

V. Emperor. 

11 b (1919) 1919 Mad 487 (493): 20 Cri L Jour 
354, Kumaramuthu Pillai v. Em- 
peror. 

(1916) 1916 Cal 188 (196) : 16 Cri L Jour 497 
(504): 42 Cal 957, Amritlal Hazra 
V. Emperor. 

(1922) 1922 Cal 76 (77) : 23 Cri L Jour 685, 
Danga Chandra Dc v. Anattda 
Charan. 

(1918) 1918 Bom 117 (119): 48 Bom 147: 
20 Cri L Jour 71, Emperor v. 
Madhao Laxman. 

(1927) 1927 Cal 330 (332): 28 Cri L Jour 
347, Tamezkhan v. Rajaballi Mir. 
[Seealso (1905) 2 Cri L Jour 480 
(497)29 Bom 449, Emperor v. Jetka- 
lal Harlochand]. 

(1890) 15 Bom 491 (504), Queen-Empress v. 
Fakirappa. 

(1891) 16 Bom 414 (424), Queen-Empress v. 
Vajiram, 

(1927) 1927 Sind 39 (45) : 21 Sind L R 107 : 
27 Cri L Jour 1233, Emperor v. 
Lukman. 

12. (1931) 1931 Pat 102 (103, 104) : 32 Cri L 
Jour 611, Abdur Rahim v. Emperor. 
(1910) 11 Cri L Jour 258 (261) : 38 Mad 602, 
Ckoragudi V enkatadri v. Emperor. 
( 1924 ) 1924 Lah 734 (737, 738): 25 Cri L 
Jour 1020. Nanak Chand v. Crown. 
[See also (1915) 1916 Cal 719 (724); 
16 Cri L Jour 9 (14) ; 42 Cal 1153, 
Marsh Nath Chatterji v. Emperor}. 
[See however (1926) 1926 Sind 171 
(173): 27 Cri L Jour 248: 20 SindLR 
18, Eishanchand v. Emperor. Of* 
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It will be clear from the above discussion that the question what does 
or does not form part of the same transaction is a question of fact^^ depending 
largely upon the circumstances of each case.^^ As pointed by Sadasiva Iyer, J., 
in Komaramuthu v. Emperor^^ “different judicial minds might, where the facts 
are complicated, arrive at different conclusions as to whether a particular 
complicated series of acts were committed in the same transaction or not and 
one can very well conceive many sets of facts which are on the border line." 
Thus the offence of hiring a person to take part in a riot is a separate and 
distinct offence from the riot itself and, ordinarily, the hiring and the riot 
would be separate transactions. There may, however, be circumstances wluch 
might justify the Court in holding that the alleged hiring or employing and 
the riot were parts of the same transaction.^® 

Where an offence is committed, the object of which is the concealment 
of another offence already committed or about to be committed, the bvo would 


ordinarily be considered to form parts 

fenco of conspiracy to cheat the 
public]. 

13. (1927) 1927 Cal 330 (332); 28 Cri LJour 347, 
Tamezlxhan v. Bajabali Mir. 

I (1923) 1923 All 277 (280) : 26 Cri L Jour 

29, Gar/an Sinffh v. Enipercr. 

(1918) 1918 Bom 117 (119): 43 Bom 147: 

20 Cri L Jour 71, Madhav Laxman 
V. Emperor. 

(1919) 1919 Bom 111 (112) : 20 Cri L Jour 
657, Ramnarayan Aviarchand v. 
Emperor. 

(1927) 1927. Bom 177 (183): 51 Bom 310:28 
Cri *L Jour 373, Sejmal Pu7iam- 
chand V. Emperor. 

(1909) 10 Cri L Jour 4G3 (465) : 4 Ind Cas 
13 (Cal), Girwardharilal v. Em- 
peror. 

(1925) 1925 Cal 580 (581): 26 Cri L Jour 
369, Palit Pnrnn Z?ni/ v. Emju’ror. 

(1925) 192.5 Cal 903 (90.5); 26 Cri X> Jour 
594, A'rn/<m Vllult v. Emperor. 

( 1920 ) 1920 Bail 265(267): 1 Lah 502: 21 
Cri L Jour 621, Pahlad v. Em- 
peror. 

(1927) 1927 Lah 274 (274) : 28 Cri L Jour 
357. M tiiinmmndi v. Em 2 >eTor. 

(1910) 11 Cri L Jour 258 (2-59) : 33 Mad .502, 
Choraguddi Venkatadri v. Em- 
peror. 

( 1910 ) 1916 Mad 550 (553) ; 16 Cri L Jour 
323, Virapnnna Ooud v. Emperor. 

(1919) 1919 Mad 353 (355): 20 Cri L Jour 
145, Krishna Iyer v. Emjieror. 

(1919) 1919 Mad 487 (494, 490): 20 Cri L 
Jour 354, Ku77iaramuthii Pillai v. 
Emperor. 

(1025) 1925 Mad COO (699. 700) : 49 Mad 74 : 
26 Cri L Jour 1513, Clam Mallu 
Dora In re. 

(1930) 1930 Mad 857 (858) : 53 Mad 937 : 
82 Cri L Jour 30, In re, Ramuraju 
The van. 

(1916) 1916 Nag 73 (77) ; 13 Nag L R 35 ; 18 
Cri L Jour 339, Guntvanl v. Em- 
peror. 


of the same transaction.^*^ Thus a 

(1931) 1931 Oudh 86 (88): 6 Luck 441 : 32 
Cri L Jour 540, Dubri Missir v. 
Emperor. 

(1931) 1931 Pat 102 (103) : 32 Cri L Jour 
611, Abdur RaJmn v. Emperor. 

14. (1908) 8 Cri L Jour 191 (195, 200): 1 Sind 

L R 73, Em 2 >eror v. Ghulam. 

(1925) 1925 Sind 233 (236) : 18 Sind L R 199 : 
27 Cri L Jour 257, Frank Crossly 
Woodward v. Croum. 

(1919) 1919 Mad 487 (493) : 20 Cri L Jonr 
\ Kumaramuthn Pillai v. Em- 
peror. 

(1933) 1933 Bom 266 (267) : 34 Cri L Jour 
870 : 57 Bom 400, Mmarali Iriayal- 
ali Kureshi v. Em/n'ror. 

15. (1919) 1919 Mad 487 (493) : 20 Cri L Jour 

354, Kuynaramuthu Pillai v. Em- 
2 )eror. 

16. (1925) 1925 Cal 903 (905) : 26 Cri L Jour 

594, Naya}i Uilnh v. Emperor. 

17. (1919) 1919 Lab 410 (441) : 19 Cri L Jour 

187, Emperor v. Jayatram. 

(1924) 1924 All 211 (211): 25 Cri L Jour 964, 
Shafi V. Emjicror. Theft and then 
beating complainant to prevent him 
from making complaint. 

(1929) 1929 Lah 843 (844) ; 30 Cri L Jour 
958, Mangal Sen v. Em 2 >eror. Cri- 
minal breach of trust and falsifica- 
tion of accounts to conceal it. 

(1920) 1920 I^at 775 (776) : 22 Cri L Jour 
230, Gajadhar Lai v. Emperor. 
Criminal breach of trust and falsi- 
fication of accounts. 

(1934) 1934 Mad 073 (674): .35 Cri L Jour 
1503 ; 58 Mad 178, Srirenyochariar 
V. Emperor. Theft of railway ticket 
and making forged entries thereon. 
(1933) 1933 Nag 130 (140) : 34 Cri L Jour 
505: 29 Nag Lit 251. Mr.<. M. F. 
Reyo V. Eminror . Charge under 
Ss. 302 and 201 of Penal Code. 

[But see (1922) 1922 All 241 (245): 
23 Cri L Jour r.71. liechni v. Em- 
2 )CTor. Cheaiiug and then stealing 
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criminal misappropriation or a criminal breach of trust and a falsification of 
accounts for the purpose of concealing the former offence, or a charge of 
murder and of causing evidence thereof to disappear, or causing grievous 
hurt with the object of extorting a confession from a person and after his 
death forging entries to conceal the cause of death or misappropriation of 
ornament by a Police Officer and subsequent alteration of entries in the police 
diaries to conceal the fact of misappropriation, \vill be considered to form parts 
of the same transaction.^® Similarly where a gang of dacoits lay concealed 
waiting for nightfall in order to commit daooity, but being seen by a woman, 
killed her fearing detection, and thereafter committed dacoity, the murder and 
the dacoity will form parts of the same transaction.*® But an offence A and 
an offence B the object of which is to conceal offence C cannot be considered 
to be parts of the same transaction.^® 

Where there is a conspiracy having a definite object in view, and 
several offences are committed in pursuance of sucli conspiracy, the several 
offences will generally form parts of the same transaction.®* 

All offences committed in prosecution of the common object will 
generally be parts of the same transaction.®® As to illustrative cases of acts 
forming parts of the same transaction, see the undermentioned cases.®® See also I 


articles to destroy evidence of cheat- 
ing do not form part of the same 
transaction], 

(1902) 26 Mad 125 (127), Krishnaswamy 
IHllai V. Emperor. Charges of falsi- 
fication of accounts and destruction 
of account hooks — Falsification of 
accounts not for the purpose of des- 
troying account boobs — Not same 
transaction. 

(1912) 15 Ind Cas 485 (486) : 13 Cti L Jour 
485 (Rang), Nya Tha Gyi v. Empe- 
ror. House trespass and assault on 
complainant while on his way to 
police station. 

18. (1925) 1925 Sind 233 (235) : 18 Sind L R 

199 : 27 Cri L Jour 257, Frank 
CroasJey Woodward v. Crown. 

19. (1902) 4 Horn L R 789 (791), Emperor v. 

Pnnya. 

20. (1919)1919 Lah 440 (441) 19 Cri L Jour 

187, Emperor v. Jaijat Itam. 

21. (1932) 1932 Rom 406 (407): 56 Rom 304 : 

33 Cri L Jour 0(^, Emperor v. 
Bamarao. ' ) 

(1922) 1022 Cal 107 (112)J. 49 Cal 573 : 23 
Cri L Jour 657, ‘Abdul Salim v. 
Emperor. 

(1934) 1934 Mad 83 (94) : 57 Mad 545 ; 35 
Cri L Jour 631. Venkata Hanu- 
mantha lino v. Emperor. 

(1933) 1933 Oudh 86 (89) ; 8 Luck 286 : 34 
Cri L Jour 124, Kuntcar Sen v. Em- 
2 >eror. Conspiracy to start bogus 
bank and cheating and forgery in 
pursuance thereof. 

(1924) 1924 Kang 98 (99) : 1 Rang 604 : 25 
Cri L Jour 270 : Emjwror v. Nya 
AumjGyatv. Conspiracy to boycott. 
(1920) 1920 -Rang 53 (57): 27 Cri L Jour 


669, Abdul Bakman v. Emperor. 16 
Cri L Jour 3 and 1024 Rang 98, 
followed. 

[See also (1919) 1919 Cal 367 (363) : 
46 Cal 712 : 20 Cri L Jour 122, A'ai- 
lash Chandra Pal v. Emperor.] 

22. (1926) 1920 Lah 367 (366) : 7 La h 264 : 27 

Cri L Jour 603, Bahadur Singh v. 
Emjjeror. 

(1929) 1929 Lah 843 (844) : SO Cri L Jour 
958, Marigal Sen v. Emperor. Series 
of falsifications of accounts made to 
cover a single act of defalcation. 
(1920) 1920 Mad 201 (202) : 43 Mad 411 : 21 
Cri L Jour 297, W. H. Lockley v. 
Emperor. 

(1928) 1928 Pat 634 (637) : 29 Cri L Jour 
728, Habib Khan v. Emperor. 

(1909) 9 Cri L Jour 367 (368) : 1 Ind Gas 
682 (Mad), Pedda Venkata Reddy v. 
Emperor. Several acts done at dif- 
ferent times to demonstrate the 
power of the accused. 

(1912) 13 Cri L Jour 251 (251) : 14 Ind Cas 
603 (Mad), Ayyayiri 
V. Emperor. 

23. (1923) 1923 .Ml 88(88): 24 Cri L Jour 155, 

Oaneshi Lai v. Emperor, Offence of 
keeping gaming house and oQonco of 
using it. 

(1923) 1923 All 137 (137): 24 Cri L Jour 
153, Ram Prasad v. Emperor, (iang 
of dacoits robbing several carts on 
road at short intervals. 

(1932) 1932 Rom 545 (546) : 56 Bom 488 : 
34 Cri L Jour 357, Emperor v. San- 
jiv Ralnappa. Charges of causing 
hurt, wrougful confinement and 
forgery to cover up the other of- 
fences. 
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(1928) 1923 Cal 647 (648) : 25 Cri L Jour 
348, Bilas Chandra Banerjee v. 
King-Emperor. Criminal misappro- 
priation and criminal breach of 
trust by a public servant— Public 
servant framing incorrect record 
Falsification of record. 

(1904) 1 Cri L Jour 974 (977) : 1904 Pun Re 
No. 18 page 63 (55). narcharan 
Singh v. Emperor. Intimidation to 
make and subsequent making of de- 
famatory statements. 

(1927) 1927 Oudh 369 (376) : ’2 Luck 631 : 
29 Cri L Jour 129. Bam Prasad v. 
Emperor. Joinder of charges under 
Ss. 121- A and 120-B, I. P. C.. is not 
illegal. 

(1903) 2 Low Bur R 23 (24). King-Emperor 
V. Nga To. Stealing cattle for the 
purpose of obtaining money for their 
restoration. 

(1921) 1921 All 408 (409): 22 Cri L Jour 
SQT, Bam Sahai v. Emperor, hive 
different dacoities on different 

dates. , „ 

(1911) 12 Cri L Jour 346 (347) : 10 lud Cas 
9A6 Jagadish Kumar Atma 

Bam. Personating a police otlicer 
and committing extortion and cheat- 
ing on the strength thereof. 

(1904) 1 Cri L Jour 552 (553): 1004 Upp 
Bur R 1, Emperor v. Xgo Snn Dttn. 
It was however stated that it is not 
desirable that there should be a 
coni’icfion for the smaller offences. 
This, it is submitted, is not correct. 

(1884) 7 All 29 (33 to 35). Empresi v. 

Dungar Singh. Rioting and hurt. 

(1925) 1925 All 299 (301): 47 All 284:20 
Cri L Jour 638. Emperor v. Barn 
Suhh. .\{frav and hurt. 

(1866) 2 Bomll C R 302 (303). /Ov/ v. Sara- 
pan Krishna. Mischief and theft. 

(1886) Ratanlal 228 (223.220). In re Kashi- 
nath Mnhader. OfTenecs under 
Ss. 457 and 380 of the iVnal Code. 

(1883) 1888 Pun. Re. No. 8. page (12)- 

V. Mohiirrum. Ss. 157 and 

430. 

(1885) 1885 Pun. Rc. No. 32. page 70 (75. 
76). Jnfir Khan v. Empress. R>otmg 
and hurt during such rioting. 

(1934) 1984 Mad 073 (074): 35 Cri L Jour 
1508 ; 58 Mad 178. Srirengarhariae 
V. E)it2Hrar. Theft of railway tielict 
and committing forgery lherc'>n. 

'(1802) 6 C P L R 80 ClT). Empress v. 
Padam Singh. Theft from child 
and hurting it to prevent it from 
giving iDforrr.atiou to any one. 

(1023) 1923 Nag 15G (150): 20 Cri L Jour 
327. Tuknrnm v. (ianpnt. Several 
acts forming one transaction — Joint 
trial can be held. 

(1932) 1932 Oudh 28 (20): 33 Cri L Jour 
Cr. P. C. ICG A- ICT 


275, Emperor v. Zamin. A Joint 
trial for ofiences under Ss. 366 and 
368, Penal Code, is not illegal where 
the whole chain of events begin- 
ning with the kidnapping or abduc- 
tion and ending with the discovery 
of the woman can fairly be regarded 
as forming one and the same 
transaction. 

(1908) 7 Cri L Jour 76 (78) : 4 Low Bur R 
104, Emperor v. il/t Thin. Owning 
of common gaming house and also 
taking part in gambling. 

(1908) 7 Cri L Jour 464 (466); 4 Low Bur R 
199, Tioel Pe v. Emiyeror. Theft and 
taking gratification to restore stolen 
property. 

(1910) 11 Cri L Jour 415 (416) : 3 Sind L R 
224, Imperator v. Baradi. There is 
nothing improper in the accused be- 
ing charged with and tried at one 
trial for the two offences under 
Ss. 147, 332 and 149, I. P. C. 

(1912) 13 Cri L Jour 861 (802): 35 All 63 
Jiadri Pra.sad v. Emperor. Convic- 
tion at one trial of offences under 
Ss. 467 and 471 is legal. 

(1917) 1917 All 11 (12) : :)0 All 623 : 18 Cri 
L Jour 788, Kativaru Bai v. 
Emperor. Where the members of 
an unlawful assembly cause hvnt to 
■ one person and by a separate act 
caused hurt to another the ollences 
under Ss. 323 and 147 can be tried 
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Note 2 


jointly. 

(1912) 13 Cri L Jour GOO (610. 611) : IG Ind 
Cas 257 (Cal), PuHn Behari l)a$ v. 
King Emperor. 

(1012) 13 Cri li Jour 501 (502) ; 15 Ind 
Cas G45 (Bom). Emperor v. Lalji 
Jihoni. 

(1012) i:j Cri L Jour 137 (137) : 13 Ind Cas 
S25 (Bom). Emperor v. Jialivnnt. 

(19:33) 193:4 Pesh 09 (100), Oopichand v. 
Emperor. 

(1928) 1028 Bom 177 (170): 20 Cri L Jour 
522. l>agdi Bagdtja v. PJmperor. 

(1910) 1016 Cal 41 (41) ; -J2 Cal 700 : 10 Cri 
I; Jour 120. Dcputii Supt rintendent 
and Beinewbrancer of Legal Affairs 
V, Kailash Chandra CShosh. 

(1904) 1 Cri L Jour 974 : 1004 Pun Re No. 
18. Emperor v. Har Charon Stngh. 
Ss. 500 and 385. I. P. C. 

(1033) 1033 Sind 255 (250. 257) : 35 Cri L 
Jour 25G, Jethand Murijmnl v. 
Emperor. 

(1018) 1018 Mad 371 (372): 41 Mad 727 : 

10 Cri L Jour Gl3, It.igharalu 
Snicker v. Singaram. 

(1010) 1910 All 26 (27) ; 42 All 12 ; 20 Cri 
L Jour C12, Jiahu limn v, Em furor. 
(10:45) 1035 Oudh 100 (104). Jlishnnolh w . 
Euifieror. Rioting — cohv 

mitted under Sh. .!02 and 

:49G — Joint trial legal. . 

I 



. -s 

V asn Tltf 




9 

i 


I 


1320 


Joinder op Charges 


Seo. 235 
Note 2 


the following cases^^ as to acts not forming parts of the same transaction. 


(1915) 1915 Bom 203 (204) : 16 Cr L Jour 
761 : 40 Bom ^ItJivramDan'karji v. 
Emperor. 

(1934) 1934 Pat 483 (485) : 13 Pat 161 : 36 
Cri L Jour 342, Bamnath Bai v. 
Emperor. Property stolen on difler* 
ent occasions — Dishonest retention 
forms a single transaction. 

(1935) 1935 Rang 357 (358, 359), Maung 
Kaung Kywe v. Emperor. On two 
consecutive nights offences under 
Ss. 447 and 448, I. P. C., were com- 
mitted by accused in respect of 
property over which they asserted a 
right' of possession, Eeld that as 
those two offences formed part of 
the same transaction, joint trial 
was valid under S. 235. 

[See also (1927) 1927 Mad 396 (397) : 
50 Mad 841 : 28 Cri L Jour 301, 
Deenadnyahi Eaidu v. Jialna 
Padayachi."] 

(1918) 1918 Pat 250 (251) : 19 Cri L Jour 
44C, Bali Sahu v. Emperor. 

(1907) 5 Cri L Jour 484 (487) (Cal), 
Emperor v, Sri Narain Prasad. 

(1907) 6 Cri L Jour 446 (449) (Lab), Ootcar- 
dhan Das v. Emperor. 

(1917) 1917 Low Bur 5 (5) ; 19 Cri L Jour 
34, Emperor v. Nga Lu Gale. Pos- 
session of cocaine, and possession 
of opium punishable under the 
Excise Act and the Opium Act res- 
pectively. 

(1902) 2 Low Bur Rul 19 (21), Nga Ta Pu v. 

King-Emperor. Theft and dis- 
honestly receiving or disposing of 
stolen property. 

(1912) 13 Cri L Jour 59 (60) : 13 Ind Cas 
395 (Rang), Nga Po Shat v. £jn- 
peror. (Do.) 

(1918) 1918 Lab 242 (243) : 1918 Pun Re 
No. 12 : 19 Cri L Jour 510, Emperor 
V. Muhammad Hussain. Preparing 
several false records for screening 
the oOenders from punishment. 

(1886) 10 Bom 493 (497), Queen-Empress v. 
Sahharam Bhan. 

(1885) 7 All 29 (85, 36), Queen-Empress v. 
Dungar Singh. 

24. (1919) 1919 All 239 (239): 20 Cri LJour 353, 
Fauja V. Emperor. One trial for 
twooffences of tribloand double mur- 
ders is unjustifiable if the offences 
do not represent a series of acts 
forming the same transaction. 

(1921) 1921 All 408 (400) : 22 Cri L Jour 
397, Ram Sahai v. Emperor. Several 
offences committed by several groups 
of accused, some but not all being 
common — Joint trial improper. 

(1919) 1919 Bom 111 (112, 114) : 20 Cri L 
Jour 657, Ramnarayan Amarchand 
V. Emperor. Preparation of balance 
sheets for the years 1912 and 1913 


could not be regarded as forming the 
same transaction. 

(1908) 30 Oal 822 (829, 8B0), Birendra Lai 
Bahadur v. Emperor. 

(1918) 1918 Cal 237 (237) : 19 Cri L Jour 
868, Emperor v. Bajendra Roy. 

(1926) 1926 Lah 193 (195) : 27 CriL Jour 
793, Fitz Maurice v. Emperor. Four 
distinct acts on different dates 
relating to four different documents 
charged under S. 477-A. 

(1933) 1933 Lah 512 (512, 513) : 84 Cri L 
Jour 402, Ajaib Singh v. Emperor. 
First charge related to an attempt 
to rob G near village 2? on a particu- 
lar night— Robbery of P near village 
X with deadly weapons on the next 
night. 

(1934) 1934 Lah 630 (631) : 86 Cri L Jour 
676, Dhan Singh v. Emperor. 

(1902) 26 I^Iad 454 (455, 456), ChehtUy v. 
Emperor. Kidnapping of X and 
assault next day on F. 

(1929) 1929 Wad W N 266 (267), Laxmana 
V. Kamala. Defamation published 
by word of mouth of five different 
persons. 

(1929) 1929 Mad WN 395 (397), Collet v. 
Emperor. Two separate and indepen- 
dent occurrences. 

(1933) 1933 Mad W N 326 (328), Venhata 
Sybbayya v. Emperor. A joint trial of 
charges under Ss. 406 and 474, Penal 
Code is not legal, where the acts con- 
stituting the two offences could uot 
be said to bo so connected together 
as to form the same transaction. 

(1900) 1 Low Bur Rul 361 (362), Nga San 
Daik V. Queen-Empress. More pro- 
ximity in time between two acts 
does not necessarily constitute them 
parts of the same transaction. 

(1905) 2 Cri L Jour 847 (848, 850} (Cal), Bam 
Sar7ip Benia v. Emperor. Dishonest 
receipt of stolen property which 
forms the proceeds of several thefts. 

(1908) 8 Cri L Jour 281 (302) (Bom), Emperor 
v. Bal Qangadhar Tilak. Separate 
newspaper articles written week 
after week are not parts of the same 
transaction. 

(1908) 8 Oti L Jour 497' (502, 503, 504) : 4 
Low Bur Rul 294,5. P. Chatterjee v. 
King-Emperor. Screening murderer 
of A and screening murderer of B. 

(1909) 10 Cri L Jour 291 (291) : 3 Ind Cas 
466 (All), Nithuri v. Emperor, Taking 
of ornaments from X and pushing 
her into well— It is submitted that 
the latter act being to conceal the 
former, the acts form parts of the 
same transaction. 

(1909) 10 Cri L Jour 452 (458) : 4 Ind Cas 1 
(Cal), Laskari v. Emperor. 

(1909) 10 Ori L Jour 476 (477, 478) : 4 Ind 
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• 

3. "More offences than one.” 

'• The Section is not controlled by Section 234 sapra. There is nothing 
in the Section to warrant the rule that not more than three offences can be 
combined even if those offences have been committed in the course of the 
same transaction.^ Nor is a trial illegal by reason of containing more than 
three offences spread over a period longer than a year.^ But a multitude of 
accusations which will result in bewildering the accused and prejudicing him 
in his defence ought not to be permitted.® 


4. "Are committed by the same person.” 

The expression "by the same person" indicates that where there are 

more than one accused, this Section is inapplicable. To such cases Section 239 
infra will apply. See Notes to Section 233 supra. 

5. "May be tried at one trial.” 

The provisions of the Section are only enabling and not imperative' 
and therefore though they provide for a joint trial, yet a separate trial for 
each of the offences is not illegal.® As a matter of fact, if there is a risk of 
embarrassing the defence, a joinder of cliarges should not be resorted to.® Nor 


Cas 28 (Cal), VaramaUwar Lai v. 
Emperor. CheatiDg A and criminal 
misapproprialioD against B on dif- 
ferent occasions. 

(1910) 11 Cri L Jour 293 (204) ; 6 Ind Cas 
242 (Mad), Musalappa v. Emperor. 
Permitting cattle to trespass in 
Reserve Forest, rioting and rescuing 
cattle after they were impounded. 
(1911) 12 Cri L Jour 5G7 (5G7) ; 12 Ind Cas 
655 (Mad), Baijhavendra Rao v. Em- 
peror. Different Acts — Unconnected 
— Not one transaction. 

(1013) 14 Cri L Jour IIG (117) : 18 Ind Cas 
676 (All), Shanher v. Emperor. 

(1032) 1932 Bom 277 (278); 33 Cri L Jour 
619, Krishnaji Anant Dantje v. 
Emperor. Theft in same house on 
different dates. 

(1902) 29 Cal 385 (388). Gnhind Koeri v. 
Emperor. Offences under Ss. 411 
and 480. ' 

(1935) 1935 Nag 90 (08) : 3G Cri L Jour 744, 
Hardar Diwan Singh v. Emperor. 
Composing of article, editing and 
printing at one place and publishing 
it at different places at different 
times cannot be regarded as one set 
of acts forming the same transaction. 
(1935) 1935 Rang 357 (358). Maung Kaung 
Kyxoe v. Emperor. 

Note 3. 

1. (1921) 1921 All 19 (22); 22 Cri L Jour 641, 

Sanuman v. Emperor. 

(1926) 1926 Oudh 161 (1G.5); 20 Cri L Jour 
1G02. Bishambar Nath Tandon, Rai- 
Sahib V. King-Emperor. 

[But see (1884) G All 121 (124, 125), 
Empress v. Ram Parlab (Obiter).) 

2. (1925) 1925 Mad GOO (G95) ; 20 Cri L Jour 

1518, In re 0am Mallu Dora alias 
Malayya. 


(1910) 11 Cri L Jour 258 (200) : 33 Mad 502- 
Choragudi Venkafadri v. Emperor. 

3. (1934) 1934 Siud 57 (GO) : 28 Sind L R 119 : 

35 Cr L Jour 1337. Dur Muham- 
mad V. Emperor. 

Note 5. 

1. (188G) Ratanlal 307 (308), Queen-Empress 

V. Ugra Virchand and Uji. 

(1915) 1015 Cal 688- (689) ; IG Cri L Jour 3, 
Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Man- 
mohan Roy. 

(1925) 1925 Cal 341 (345); 52 Cal 253; 26 
Cri L Jour 487, Alimuddi Naskar v. 
King-Emperor. 

(1029) 1920 Cal ICO (IGl): 30 Cri L Jour 619, 
Kali Kumar Das v. N axoabali Dhahi. 

(1927) 1927 Pat 13 (14): 6 Pat 208; 27 Cri 
L Jour 1100, Abdul Hamid v. 
Emperor. 

(1872-1892) 187-2-1692 Low Bur R 444 (44G), 
Hga San Dun v. Queen- Empress. 

(1928) 1928 Bom 231 (232): 29 Cri L Jour 
961, Emperor v. Rama Deoji. 

(1882) 8 Cal 481 (483), In re Ameruddin. 

2. (191G) 191G Cal 183 (197): 42 Cal 957: IG 

Cri L Jour 497, Amritlal Hazra v. 
Emperor. 

(1915) 1915 Mad 1036 (1037) : IG Cri L Jour 
717, In re Se»tni»«a(ni Ooundan. 

3. (1925) 1925 Cal 341 (345) : 52 Cal ‘253 : 20 

Cri L Jour 487. Alimuddi Naskar 
V. Emperor. 

(1921) 1921 All 10 (21) : 22 Cri L Jour C41, 
Sanuman v. Emperor. 

(1890) 15 Bom 491 (497), Queen-Empress v 
FakiTa2>pa. 
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is it necessary that the accused should be tried for all the offences committed 
by the same acts. Thus where the accused, by a sp^ch abets an offence under 
Section 122 of the Penal Code and by the same speech also abets the offence 
of dacoity, he can be tried for each of the offences under this Section but as 
this Section is controlled as regards the offence against the State under 
Section 122, by the provisions of Section 196 of the Code, its operation in 
this case could be restricted to the offence of dacoity alone.^ A joint trial of 
several offences in cases not authorised by the Code is an illegality and not 
merely an irregularity. {See notes under Section 233 supra)^ 

6. “Trial” includes conviction. 

The word “trial” in this Section includes con\dction.^ 

7. Sub.section 2, 

Where the same facts will constitute different offences, this sub- 
section authorises a combined trial in respect of all of them.' Thus, where X 
a girl of 15 went out of her husband's hut at night and the accused seized 
her and took her away, the act will amount to an offence both under Sec- 
tions 359 and 362 and midcr para. 2 can be tried at one trial.^ But, under 
Section 71 of the Penal Code, the offender cannot be punished with a more 
severe punishment than can be awarded for any one of the offences constituted.® 

8. “Constitute, when combined, a different offence” — Sub-section 3. 

An offence of theft under Section 379 of the Penal Code and an 
offence of taking a gift to restore stolen property under Section 215 of the 
Penal Code cannot be said to form when combined a different offence.' An 
offence under Section 143 (unlawful assembly) and an offence under Sec- 
tion 353 fassault on a public servant! may when combined become an offence 
under Section 147.^ 

9. Sub-section 4. 

See Notes to Section 35 ante and the undermentioned case.' 


(1018) 1918 Bom 117 (121); 43 Bom 147: 

20 CriLJour71.E»ii)crorv. Madhnv 
Tjnxman. 

(1925) 1925 Gal 413 (414); 26 Cri L Jour 
4G7. Snrandern Lnl Dnsw E^upcror. 
(1929) 1929 Cal 160(161): 30 Cri L Jour 019, 
Knli Kuuinr Das v. ^^awabali Dhali. 
(1925) 1925 Mad 690 (697) : 26 Cri L Jour 
1513, l7i rc Gam MuUn Dora alias 
Malayya. 

(1928) 1923 Oudb 401 (401) : 3 Luck 664 : 29 
Cri L Jour 801, Rasul v. Emperor. 
(1908) 8 Cri L Jour 191 (195); 1 Sind L R 73, 
Emperor v, Ghulam. 

(1934) 1034 Sind 57 (60): 28 Sind L R 119: 35 
Cri L Jour 1337. Dur Muhammad v. 
Emperor. 

tSee also (1922) 19>2 Cal 573 (574): 
50 Cal 94 : 86 Cri L Jour 149, Radha 
Nath Kamakar v. Emj'eror.] 

4. (1901) 25 Bom 90 (98), Queen-Empress v. 

Anant Puraiuck. 

5. (1035) 1935 Nag 90 (98) : .36 Cri L Jour 744, 

Rardar Dhvan Sinuh v. Emperor. 
(1935) 1935 Mad W N 1286(1287). Karuppa 


Goundayr. v. Emperor. 

Note 6, 

1. (1910) 11 Cri L Jour 415 (416) : 3 Sind L R 
224, Imperator v. Baradi. Joint 
trial for two offences under Ss. 147, 
'332 and 149 is not illegal. 

Note 7. 

1. (1935) 156 Ind Cas 972 (972) : 36 Cri L Jour 

1037 (Sind), Khimji Khetsi v. Em- 
peror. 

2. (1933) 1933 Cal 676 (678) : 00 Cal 1304 ; 34 

Cri L Jour 1219, Rajabuddin v. 
Emperor. 

3. (1935) 156 Ind Cas 972 (972) : 86 Cri L Jour 

1037 (Sind), Khimji Khetsi v. Em- 
2 >eror. 

Note 8. 

1. (1893-1900) 1893-1900 Low Bur B 226 (228), 

Queen-Empress v. Nya Tun Byu. 

2. (1885) 12 Cal 495 (498). Chandra Kanta 

Chatterjee v. Queen-Empress. 

Note 9. 

1. (1893-1900) 1898-1900 Low Bur R 226 (228 
Queen-Empress v. Nga Tun Byu. 
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10. Illustration (J ). — Sec also the following case.^ 

11. Sections 234. 235 and 236, if mutually exclusive. 

A, B and C are offences of the same kind as for example, several 

acts of breach of trust. D is an offence which forms part of the same transac- 
tion as A, as for example falsification of accounts to conceal the offence A. 

Similarly E and F are parts of the same transaction as B and C respectively. 
Under Section 234 A, B and C could be tried in one trial as being offences 
of the kind. Under Section 235, A and D could be tried together M 

one trial as forming part of the same transaction. So also B and f and C 

and F. But can A, B, C. D, E, and F be all tried together in the same tri^ 

by virtue of Sections 234 and 235 read together! It has been held in the 
undermentioned cases^ that they cannot be so tried. The principle underlying 
this opinion was expressed in Nga Liin Mating v. King Emperor as follows: — 


“The cases contemplated in Section 234 are those in which there may bo a trial of three 
distinct and separate states of facts, but only one Section of law to be considered; whilst those 
contemplated under S. 235 are cases in which one state of facts, but possibly numerous Sections 
of law may have to be dealt with. In each case there is no doubt a departure from the 
general rule as expressed in S. 233. but the limitations on the departure are m each case 
sufficient to guard against the policy of the rule being infringed, and against the mischief oi 
abuse, against which the general rule is aimed, occurring. If. however, a combination of cases 
under S. 234 and S. 235 were permissible, then the door would be open to those very mi^schiefs 
and abuses, and the policy of the general rule would cease to have any effect, and the rule 
itself might just as well not have been staled.” 


The High Court of Patna has however taken a contrary view and has 
held that the Sections are not mutually exclusive and that a single trial for all 
the offences is justified under Sections 234 and 235 read together} A i^ccnt 
decision of the Calcutta High Court also agrees with the view of the Patna 


Note 10. 

1 (1926) 1926 Bom 71 (75) : 49 Bom 878 ; 27 
Ori L Jour 114, Emperor v. Ahdiil 

Cihanni. 

Note 11. 

1. (1933) 1933 Nag 327 (328) : 34 Cri L Jour 
673, lifi}fieshii:<ir Brijmnhan v. 
peror. 32 All 210 and 1922 Mad 435 
followed. 

{1926) 1926 Bom 110 (112. 113) : 49 bom 
892 ; 27 Cri L Jour 305, Emperor v. 
Manonnr Mchln. 

(1026) 1920 Lah 103 (195): 27 Cri L Jour 
793 fitzmauricc v. Emperor. 

(1007) 5 Cri L Jour 311 (342) : 30 Mad :J28, 
Ka$i Visicfinnthan v. Emperor. 

(1922) 1922 .\11 214 (214) : 44 All 540 : 23 
Cri L Jour 258. Shujuuthlin .[hmad 
V. Emperor. Joinder of charges 
under S. 408, I. P. 0.. with one 
under S. 477*A. 

(1081) 1931 Oudh 80 (86) : G Luck 441 : 82 
Cri L Jour 540, Luhrt Missir v. 
Emperor. 

(1903-04) 2 Low Bur Rul 10 (11, 1 1). -N yn 
Lun Mauny \. Emperor. 

(1932) 1932 Sind 04 (65) : 20 Sind L R 191 : 
33 Cri L Jour 050, Emperor v. Altur 
Hinyh. Single trial for charges of 


criminal breach of trust and falsifi- 
cation of accounts inre.spcct of three 
items on different dates within 
space of one year is not legal. 

(1908) 8 Cri L Jour 4 (6) : 30 All 351, Em- 
peror V. Mnta Frosnd. Misappro- 
priation and forgery to cover up the 
former. 

(1913) 14 Cri L Jour 428 (429) : 40 Cal 318, 
Eithya Oopul Chahrabulty v. Jihnii 
Krishna Baychi. 

(1917) 1917 Sind 40 (41) : 10 Sind L R 192 ; 
18 Cri L Jour G64, Gerimal v. Empe- 
ror. Forgery of summons A and 
giving false atlidavit in respect 
thereof — Forgery of sunimon.s B au<l 
false affidavit as to it. 

(1915) 1915 Cal 296 (297) : 41 Cal 722; l'> 
Cri L Jour 153, liaman Behary [)os 
V. Emperor. 

(1935) 1935 Nag 178 (180. 181) ; 31 Nag L U 
337 : 36 Cri L Jour 1216, (i. S. Bam- 
seshan v. Em/>eror. 

(1927) 1927 Nag 22 (23) ; 27 Cri L Jour 
1099, Emperor v. 

2. (1003-04) 2 Low Bur K 10 113, 11). S''",Lun 

Mduny V. Emperor. 

3. (1934) 1034 P.it 232 (2:il) ; 13 Pal 170 : 35 

Cri L Jour 870, Jt'iin Kishvoii Ber- 
shnd V. Emperor. 


See. 235 
NoteB 
10—11 
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■Sec. 235 
Notes 
11—13 


Sec. 236 


High Court 3^ Where a single offence of criminal breach of trust is charged 

under Section 222 sub-section 2, in respect of a gross sum and several acts 

of falsification of accounts are made for ' the purpose of concealing the 

former offence, thus forming parts of the same transaction, a joint trial for 
all the offences is not barred.^b 

Where several charges have been rightly joined against the same person 
under this Section it has been held that it is not objectionable to one of such 
charges being in the alternative as provided by Section 236. Thus when X is 
charged with offences under Sections 419 and 411. or in the alternarive. Sec- 
tion 403 of the Penal Code, the trial is not bad.^ It has been held in the’ 
undermentioned case® that Sections 235 and 236 are mutually exclusive and 
that if a case is governed by Section 235 it cannot also be governed by Sec- 
tion 236 or 237. The observation was, however, unnecessary for the decision 
of the case. 

42, Failure to charge under Sub-section 1— Subsequent trial therefor— 
S. 403 Sec Section 403 and Notes thereto. 

13. Joint trial for several charges not forming part of same transaction — 
Effect. 

A joint trial of several charges in respect of acts not forming parts of 
tlie same transaction is illegal and is not cured by Section 537.^ See Notes to 
Sections 233 and 239. 

2 3 6.'^' If a single act or series of acts is of such a nature 

that it is doubtful which of several offences the 

Where it is doubt- faets whlch can be proved will constitute, the 

been committed. accuscd luay bc charged with having committed 

all or any of such offences, and any number of 

• (Codes of 1882 and \%12— Sections same as that of 1898 Code ; III. (6) ifos added in 1898.) 


(Code of 1861— S. 242.) 

242. When it appears to the Magistrate that the facts which can be established in 

evidence show a case falling within some one of two or more Sec- 
Cases of doubt as to the tions of the Indian Penal Code, but it is doubtful which of such 
Section which is applica- sections will be applicable, or show the commission of one of two*M 
ble, or the oScnce which more oflence.s falling within the same Section of the said Cod^^ 
may be proved. it is doubtful which of such offences will bo proved, the charge 

shall contain two or more he.ads, framed respectively under each of 
such Section or charging respectively each of such offences accordingly. 


8a. (1935) 1935 Cal 312 (315) : 62 Cal 808. Ea- 
shiram v Hurdat liai. 

3b. (1985) 1930 Cal 312 (314, 315) : G2 Cal 803, 
Kashiram v, linrdat Bai. 

(1934) 1934 Pat 232 (234) ; 35 Cri L Jour 
876 : 13 Pat 170, Ram Eishoon Per- 
shad f. Emperor. 

(1929) 1929 Lah 843 (844) : 30 Cri L Jour 
958, Mangal Sen v. Emperor. 

(1931) 1931 Pat 349 (350) : 10 Pat 463 : 32 
Cri L Jour 1029, Michael John v. 

Emperor. 

[See also (1935) 1935 Cal 312 (314) : 
62 Cal 808, Kashiram v. Hurdat 
Rai.] 


4. (1932) 1932 All 25 (25) : 54 .\11 837 : 33 Cri 

L Jour 122, Eashi Nath v. Empe- 
ror. 

(1931) 1931 All 49 (50) : 53 All 233 ; 32 Cri 
L Jour 1007, ShibcharatiV. Empe- 
ror. 

5. (1934) 1934 5Iad 673 (674) : 85 Cri L Jour 

1503 : 58 Mad 178, E. Srircngacha- 
riar v. Emperor. 

Note 13. 

1. (1935) 1935 Nag 149 (160) : 36 Cri L Jour 
1158 : 31 Nag L B 318. B. S. Buikar 
V. Emperor. 

(1914) 1914 Cal 589 (589) : 15 Ori L Jout 
472, Shyambar Royal v. Emperor. 
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such charges may be tried at once ; or he may be charged m the 
alternative -with having committed some one of the said offences. 

Illustrations. 

JaW is accused of an act may amount to theft, or receiving stolen property, or 

orm.mil’ breach M trust or cheating. hJ ma, be charged tvith 

criminal breach of trust and cheating, or he may bo charged with having committed the , o 

receiving stolen property, or criminal breach of trust or cheating. , . t> ^ 

(61 A states on oath before the Magistrate that he saw B hit C with a club. Before the 
Sessiois Court " “rates on oath that B Lvor hit C. X may be charged rn the 
convicted of intentionally giving false evidence, although it cannot be proved wb.eh 

contradictory statements was false. 

Syno2)sis. 


Note No. 

1 


Scope of the Section. 

“Which of several offences. " 

Theft and taking illegal gratification 
for the return of stolen property. 

Ss. 236 and 239 if mutually exclusive. 
Contradictory statements — Illustra- 
tion (b). r i_ j » 

Murder and concealment ot body to 


3 

4 


Note No. 

screen offender. ® 

Murder and culpable homicide not 
amounting to murder. 7 

Principal offence and the abetment 
thereof. 

Alternative charges. 

Sentence. 

“Series of acts,” meaning of. 


8 

9 

10 

11 


Other Topics. 


Alternative charge in respect of common ob- 
ject. See Note 1, F-N (6). (11). (U). 
Alternative charges — Separate heads oi charge. 
See Note 9, Pts. 2 & 3. 

Alternative charges — When iramed. Sec Note 
1 rt. 2a. 

AppcUato Court— Section applies. See Note 1. 

^ y N (3) 

Charges -Penal Code and Special law. See 
Note 2, Pts. 2 & 3; Note 1. 1’ . N. (C) ic (8); 
Note 1, F-N (11). 

Cognate oflcnces. See Note 1 , Pt. li. 
Contradictory statements — Both notouences 
Efiect. Sec Note 5, Pts. 4 to 7. 
Contradictory statements — halsity of either 
unknown. See Note 5, Pt. 8. 

Contradictory statements— Same deposition or 
not on same occasion or diflereut occasions. 
See Koto 5, Pt. 2. 

l^oubt as to facts and doubt as to law. bco 
Note 1, Pts. 15 to IG. 19; Note 2. Pt. 1; 


Note 7, Pt. 3; Note 3, F-N (1). 

Effect of decision on subsequent trials. Sea 

Note 1, pts. 7 & 8. r, VT . 

Falsity of contradictory statements, bee Note 

5, Pt. 3. 

Form of charges. Seo Note 9, Pt. 1. 

Joint trial. See Note 4. 

Judgment on ulternativo charges. Seo Note l, 

Pt. 4: Note 6, F-N (2). w . , 

Offences — Same ot different kind. See Note 1, 

Pts. 17 18. o VT * 

Punishment on alternative charges. See Note 

1 and 10. 

Kape and S. 3GG. See Note 1| l’*N (G). 
s 182 or 211. I. P. C. See Note 2. Pt. 1; Notes 
1. F-N (8). 

Ss. 302,304, 307, 394 or S. 32G. 1. P. C. Seo 
Note 1. F-N (6)Jt(ll). 

Ss. 23,0. 230, 237 and 239. Sco Note 4. 

Ss. 3G6 and 376, I. P. C. Sco Note 1. F-N (11). 
Statements under S. IGl. Cr. P. C. Sco Note 5. 


1 Scope of the Section. , , , 

Tills and the next Section form another exception to the general rule 

enacted in Section 233 ante that every charge sliall be tried separately They 

deal with a class of cases, whicii the language of Section 235 may fail to 

cover.i The stage at which this Section applies is before the evidence is (?oiie 

into in the case, in other words before the trial begins. If at that stage the 

prosecution relies on certain facts, the proof of which is in its possession, 

and such facts give rise to an inference that the accused must have cominittcd 

of several offences but it is not clear, in the absence of further facts, 


Sco. 235 
Notel 


some one 


Section 236 — Note 1. 

1. (1918) 14 Cri L Jour 185 (137) : 9 Nag L R 26, i^lahadvo'jlr v. Emptror. 
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Sec. 236 
Note 1 



which one of them it is, the case falls under this Section and the next 2 To take 
an illustrative case: Suppose before the trial begins the prosecution relies on 
the following facts as those which can be proved in the case: — 

1. that certain moveable property was stolen from the house of X 

2. that the accused was in possession thereof, and 

3. that the accused is unable to explain such possession. 

These facts are not consistent with the innocence of the accused person, 
but give rise to an inference that he has committed some offence, and that it 
may either be theft punishable under Section 379 of the Penal Code or the 
offence of receiving stolen property punishable under Section 411 of the Penal 
Code. It is, however, doubtful without further facts, which one of the said 
two offences he has committed. This Section applies to such a case and the 
accused may be charged cumulatively with the offence of theft as well as of 
receiving stolen property or may be charged, in the alternative, with the offence 
of theft or of receiving stolen property.^* 

Where a charge is framed under this Section, as in the above illustra- 
tion, either cumulatively or in the alternative, and the trial proceeds and on 
the further facts disclosed in the evidence, the doubt which existed at the 
beginning of the trial, disappears, the accused should be convicted of the 
offence wliich has been proved to have been committed by him.^ 

Where on such a cliargc the trial proceeds and at the end thereof the 
Court is still doubtful on the facts proved which one of the offences charged 
has been committed by the accused though it is clear that one or other of them 
must have been committed, the Court should pass judgment in the alternative 
imder the provisions of Section 367, sub-section 3.^ The punishment in such 
a case is for the offence for which the lowest punishment is provided if the 
same punishment is not provided for all (Section 72 of the Penal Code). See 
also Note 10 below. 

Where, in the above illustrative case, a charge is framed for theft only^ 
but in the e\idence in the trial it is proved that the accused is guilty only of 
receiving stolen property he may be convicted of the latter offence though not 
charged with it inasmuch as he could, on the facts relied upon at the beginning 
of the trial, have been charged under this Section.^ (Section 237 infra). The 
undermentioned cases® liavc all been decided on this principle. 


2. (1931) 1931 Cal 414 (414, 415) : 50 Cal 8 : 

32 Cii L -lour 892. Mchnr Sheihh v. 
Kniperor. 

2a (1907) .5 Cri L Jour 470 (480) (Mad), In re 
Kuppan 

3. (1031) 1931 Ciil 414 (415) : 59 Cal 8 : 32 

Cri I Jour 892, ^leUar Sheikh v. 
Emperor. 

(1913) 14 Cri LJour 278(280): 1013 Pun Rc 
No. S, ^fnhanlm<ld Shnhv. Emperor. 
Appellate Court can also do this. 
(See (1929) 1929 Pat 6C0 (661) ; 8 
Pat 731 : 31 Cri L Jour 362, Datuo- 
dar limn Mahuri v. Enij^rnr, Ss. 380 
and 414, Penal Code.) 

(1930) 1930 Cai 139 (140): 57 Cal 801; 31 Cri- 
L Jour 610, JiikraiH Ali Promnailc 
V. Emperor. Offence under Ss. 395 


and 457. 

4. (1931) 1931 Cal 414 (415); 59 Cal 8 ; 32 Cri 

L Jour 892, Xchar Sheikh v. Em- 
peror. 

(But see (1914) 1914 Lnli 549 (550) ; 
14 Cri L Jour 664 (665): 1913 Pun Re 
No. 11, Partapn v. Emperor. 

5. (1907) 5 Cri L Jour 479 (480) (Mad), Jn rc 

Kuppan Ambalam. 

(1915) 1915 Low Bur 39 (45) : 16 Cri L Jour 
676 (683): 8 Low Bur R 274, S.P 
Ghofih V. Emperor, Ss. 237 and 238 
do not authorise the conviction of 
the accused upon facts which are 
not stated or indicated in the charge 

6. (1911) 12 Cri LJour 374(374):6 ludCas 58 ' 

(All), Chunno v. Emperor. Charg 
for criminal breach of trust — Con 
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\iction for tbeft can be given. 

(1923) 1923 Cal 596 (597); 50 Cal 564: 24 
Cri L Jour 372, Tulsi Tolini v. Em- 
peror. Offence under S. 379, I P C 
and S. 54-A of the Calcutta Munici- 
pal Act. 

(1981) 1931 Mad \V N 861 (864). Sukkir- 
appa Goundan v. Emperor. Ss. 307 
and 506. 

(1932) 1932 All f80 (581): 34 Cri L Jour 
100, Abdul V. Emperor. Accused 
charged under under S. 366, 1. P. C., 
can be convicted of rape. 

(1929) 1929 Cal 773 (773) : 31 Cri L Jour 
474, Kuluchand Ghose v. Jatu. 
Ss. 379 and 426 of the Penal Code. 

(1935) 1935 All 458 (459): 36 Cri L Jour 
1294, Gulnb Sitigh v. Emperor. 
Ss. 395 and 458, I. P. C. 

(1935) 1935 Oudh 4 (5) : 36 Cri L Jour 112, 
Mantjnl Prasad v. Emperor. Ses- 
sions Judge can convert conviction 
from S. 405 to S. 403, Penal Code. 

(1935) 36 Cri L Jour 244 (245. 246): 152 
Ind Cas 1036 (Lah), Emperor v. 
Narir Jain Sin/jh. Charge under 
S. 392 — Conviction under S. 379. 

(1928) 1928 Bom ISO (134); 52 Bom 385: 
29 Cri L Jour 403, Emperor v. 
Jsmntf Khadirsab. ^lurder and 
theft. 

(1934) 1934 Mad 565 (565) : 36 Cri L Jour 
113, linma Boi/nn v. Emperor. Per- 
son charged with S. 304 and S. 149 
can be convicted under S. 304 with 
S. 34. 

(1925) 1925 Mad 1 (6): 47 Mad 746; 25 
Cri L Jour 1297. Theethumalai Goun- 
dan. In rc. Charge has been framed 
under Ss. 326 and 149, I. P. C., 
conviction under S. 326, 1. P. C., 
is not neccssarilv bad. 

(1915) 1915 Mad 302 (.303): 15 Cri L Jour 
680 (680), In re, D. Suriynnaraijana 
Rao. 

(1914) 1914 Mad 425 (428); 13 Cri L Jour 739 
(741): 37 Iklad 236. in re, Adabahi 
Muthiyalu. Charge under S. :397 — 
Conviction for grievous hurt. 

(1934) 1934 All 872 (873) : 33 Cri L Jour 
766, IHprhfind v. Emperor. 

(1932) 1932 Nag 173 (173, 174): 28 Nag I. R 
218; 34 Cri L Jour 66. Deorao v. 
Emperor. Charge under S. 457. 
Penal Code — Conviction can be 
under S. 411. 

(1927) 1927 Oudh 196 (197) : 2 Luck 444: 
28 Cri L Jour 460. Mathura v. Em- 
peror. Facts allowing charge of 
offence under S. 39.5 or 457. con- 
viction for latter is good. 

(1932) 1932 Pat 302 (303): 34 Cri L Jour 
83. Emperor v. Bushbehari Lai. 
Charge under S. 302/149. conviction 
can be for S. 302. 

(1931) 1931 Lah 566(568); 33 Cri L Jour 


315, Jofjindar Singh v. Emperor. 

(1929) 1929 Pat 11 (14. 15) : 7 Pat 758: 80 
Cri L Jour 205, Bhoridu Das v. 
Emperor. Charge under Ss. 326 and 
149 of Penal Code — Conviction 
given under Ss. 326 and 34 not 
bad. 

(1929) 1929 Cal 401 (402): 31 Cri L Jour 59, 
Radha Krishna Gu 2 >ta v. Jamna- 
das Fatepuria. 

(1922) 1922 Mad 110(111, 112): 23 Cri L 
Jour 206, ilulhukariakku Pillai v. 
Emperor. 

(1918) 1918 Mad 150 (160) : 41 Mad 589; 19 
Cri L Jour 177, liuniusatiii/ Iyer v. 
Kiny Emperor. 

(1917) 1917 Mad 687 (688): 17 Cri L Jour 
384 (385, 386), Krishna Chetty v. 
Emperor. 

(1910) 11 Cri L Jour 154 (155) : 4 Ind Cas 
1039 (Mad), The Public Prosecutoi- 
v. Thavaslaudi Thevan. 

(1935) 1985 Pesh 67 (68), Suraj Bhan v. 
Eitnycror. Offence under S. 324/114 
can be altered to one under S. 324/ 
34 where latter charge could have 
been based on the facts proved. 

(1912) 13 Cri L Jour 252 (254): 14 Ind 
Cas 604 (Lah), Lai Chnnd v. Em- 
peror. 

(1875) 12 Bom U C R 1 (7), Bey v. Ramoji- 
ravjibaji Raw. 

(1926) 1026 Rang 207 (207, 208): 27 Cri L 
Jour 1285, Nija Pit v. Emperor. 

(1933) 1933 Pat 26 (27): :34 Cri L Jour 419, 
Jayannath Misra v. Emperor. 

(1910) 1919 Pat 305 (305): 20 Cri L Jour 
487, Mahabir Sinyh v. Emperor. 

(1923) 1923 Oudh 4 (8): 26 Oudh Cas 44: 
23 Cri L Jour 641, Gaya Barhai v. 
Em/teror. 

(1928) 1926 Bom 521 (521) : 30 Cri L Jour 
329, Dwarkodas JIaridas v. Em- 
peror. 

(1924) 1924 Bom 450 (151) : 26 Cri L Jour 
211, Emperor v. Charles John Wal- 

/k c 

( 1915 ) 1915 Bom 296 (29.8): 17 Bom L R 
72 ; 16 Cri L Jour 212, Chunilal 

Manilal v. Emperor. 

(1933) 1933 Oudli 162 (16:3) : 8 Luck 474 : 
34 Cri L Jour 385, Basdeo I rctsnd v. 
Emperor. In so far as the Court 
adverts to the (juestion of prejudice 
to the accused, it is submitted that 
it is not rolovant and does not aifcct 
the decision. See Notes to S. 237. 

(1927) 1927 Nag 16:3 (IGl) ; 28 Cri J. Jour 
189, Oulabchand v. Em peror . 

( 1932 ) 19:32 All 580 (581) : ;U Cii L Jour 
100, Emperor v. .[hdul. 

(1920) 1020 Pat 512 (.513) : 21 Cii L Jour 
44. Mt. Sheuratim \. Emjyeror. 

(1918) 1918 Pat 628 (629) : 19 Cri L Jour 
202, BhoiranaCh Siiitih v. Em jieror. 

(1921) 1921 All 261 (262) : 22 Cri L Jour 


Seo. 238 
Note 1 
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See. 236 
Note 1 


Where, in the illustrative case, a charge is framed for theft only and 
the accused is, after trial, convicted or acquitted of it, he cannot under the 
provisions of Sub-Section 1 of Section 403, be subsequently tried on the same 
facts, for receiving stolen property inasmuch as he might have been tried under 
this Section, or convicted under Section 237 of this offence in the previous case 
itself’ The cases cited below® have all been decided on this principle. 

It will be clear from the above decisions that the applicability of this 
Section or the next must depend upon the facts relied upon by the prosecution 
at the beginning of the trial; in other words the question in each case is. 
"whal were the facts chargedV' Thus if the facts charged are simply that a girl 
under 16 years of age was forcibly taken away by the accused, there may be 
a doubt as to whether she was kidnapped or whether she was abducted. A 
charge might therefore be framed under this Section for both offences.® But if 


621, Sabir Hussain v. Emperor. 
(1920) 1920 All 72 (74) : 21 Cri L Jour 410, 
Jagdeo Parshad v. Emperor. 

(1919) 1919 Cal 85 (86) : 20 Cri h Jour 525. 

Arshed Holla v. Bm 2 )cror. 

(1929) 1929 Sind 147 (148) : 30 Cri L Jour 
875. Ilaroon v. Emperor. Charge 
under S. 395, I. P. C.— Conviction 
under S. 403. 

(1930) 1930 Oudh 353 (356) : 31 Cri L Jour 
1210, Hasarix. Emperor. Charge 
for offence under S. 397, I. P. C. — 
Conviction for offence under S. 412 
is legal. 

(1915) 1915 Low Bur 39 (45) : 16 Cri L Jour 
676 (083); 8 Low Bur R 274. S.P. Gosh 
V. Emperor. Dacoity and abetment 
of robbery. 

(1867) 1867 Pun Re No 50, page 38 (89). 

Nuthcao V. Dcwnnnn. 

(1875) 7 N W P H C R 196 (198). Queen v. 
Dukaram. 

(See also (1884) 8 Bom 200 (212), 
l^ucen-Emprcss v. Subhana 

Handre.') 

(1895) Ratanlal 761. Queen-Empress v. 
Bala Bin Kahhnram. 

(1931) 1931 Sind 9 (12) : 25 Sind LR 1; 
32 Cri L Jour 517, Sabghat- 
uUnh Shah v. Emperor. Charge 
under S. 20 of the Arras Act — Con* 
viction under S. 19 (f) not bad. 
(1925) 1925 Cal 581 (582) : 26 Cri L Jour 
S56, Abdul V. Emperor. 

(1925) 1925 Sind 105 (lOS) : 19 Sind L R 
183 : 25 Cri L Jour 1057. FaUuilah 
V, Emperor. 

7. (1918) 1918 Cal 406 (407) ; 45 Cal 727 : 19 

Cri L Jour 198, Hanhari Chow- 
dhun/ V. Emperor. 

(1924) 1924 Bom 448 (448) : 26 Cri L Jour 
831, Pundalik Chanher Gugar, In 

8. (1927) 1927 Bom 629 (G29, 630) : 28 Cri L 

Jour 1032, Kallasani v. Emperor. 
Acquittal under S. ICO, Penal Code, 
Rubseguent trial for offence under 
S. 61 (o), Police Act, barred. 


(1933) 1933 Bom 447 (449) : 58 Bom 23 : 35 
Cri L Jour 112, Ochhavaial Bhikha- 
bhai, In re. 

(1921) 1921 Sind 137 (139, -142) : 16 Sind 
L B 1 : 23 Cri L Jour 805, Emperor 
V. Hcnghraj Devidas. 

(1871) 16 Suth W R 3 (3), Kaptan v. G. M. 
Smith. First trial for offence under 
S. 852 — Second trial for hurt barred. 

(1885) 8 Mad 296 (298, 299), Queen-Empress 
X. Erramreddi. Theft and mis- 
chief. 

(1924) 1924 Mad 478 (479) : 25 Cri L Jour 
244, Chin7iappa Naidu t. Em- 
peror. Ss. 147 and 427, Penal Code. 

(1913) 14 Cri L Jour 214 : 36 Mad 308, 
Ganapathi Batta v. Emperor. 
Charge under S. 211 — Acquittal is 
bar to subsequent trial under S. 162. 

(1913) 14 Cri L Jour 135 (138) : 9 Nag L R 
26. Hahadeo Gir x. EmjKror. Prose- 
cution under S. 203 Withdrawn- 
Subsequent trial under S. 177 on 
same facts. 

(1921) 1921.Pal 22 (22) : 22 Cri L Jour 63, 
Maksuddnn Histry v. Emperor, 
Prosecution for offence under S. 338, 
[. P. C. — Acquittal — Subsequent 
prosecution under Motor Vehicles 
Act, S. 16 — Prosecution on same 
facts — Second prosecution illegal. 

(1915)1915 Low Bur 60(61): 16 Ori L 
Jour 267 (267, 268), Hga Shwe Yi v. 
Emperor, Offences under S. 31 of 
the Rangoon Police Act and under 
S. 457 of the Penal Code could on 
the facts have been charged toge- 
ther. _ _ 

(1910) 11 Cri L Jour 781 (733) : 4 Sind L B 
174, Emperor v. Bawa Hanghxndas. 

(1934) 1934 All 982 (932): 36 Ori L Jour 266, 
Nathu Bam x. Emperor. 

(1933) 1933 All 627 (680) : 55 All 681 : 35 
Cri L Jour 578, Yashpal v. Em- 


934) lOSrCal 85 (86) : 35 Ori L Jour 487. 
Itamieullax. Emperor. 

930) 1930 Oal 209 (210) ; 57 Cal 1074 . 3l 
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the facts charged are that a girl over 16 years of age was forcibly taken away 
by the accused, the only offence for which the accused could be charged is 
abduction and not kidnapping.^o There being no doubt as to which offence was 

■committed, this Section does not apply. 

It follows from the principle set forth above that this Section, and 
consequently Section 237 or Sub-Section 1 of Section 403 have no application 
in the following cases: — 

1. Where, on the facts relied upon at the beginning of the trial, it 
appears that the accused has committed more than one offence 
i .e. when he l\as committed distinct offences.^^ 


Cri L Jour 903. PrafulUi Kumar 
Bose V. Emperor. 

(1920) 1920 Cal 568 (569) : 21 Cri L Jour 
689, Kala Nath Barman v. Emperor. 
Forcibly carryiug away girl under 16 
— Charges might be framed both for 
kidnapping and abduction. 

[See however (1933) 1933 Cal 676 
(677) : 00 Cal 1394 : 31 Cri L Jour 
1219, Itajabuddin Mondal v. Em- 
peror. The reason given for saying 
that S. 236 does not apply to the 
case is nob clear or correct. The 
facts alleged wore that a girl under 
16 was forcibly taken away — Why 
S. 236 should not apply on those 
facts is not stated). 

10. (1930) 1030 Cal 209 (210) : 57 Cal 1074 : 31 

Cri L Jour 903, rrafuUa Kumar 
Bose V. Emperor. 

11. (1805) 23 Cal 174 (I'll), Queen-Em 2 >ress v. 

Croft. 

(1887) 1887 Pun Re No. 11, Page 19(22), 
Khan Muhammad v. Empress. 

(1911) 12 Cri L Jour 224 (226) : 5 Sind L R 
16, Qanesh Krishna v. Emperor. 

(1006) 3 Cri L Jour 240 (242) (Bom). Em- 
peror V. Salihuram Ganu. Ss. 376 
and 360, I. P. C. 

(1699) 1 Boin L R 15 (18). Queen-Empress 
V. Suhedar Krishnnppa. Offences 
under S. 400 and under S. 395. 

<1933) 1933 Lab 959 (959. 960) : 35 Cri L 
Jour 291. Ma^n Shah v. Emjieror. 
Stamp Act (1899), Ss. C2-B and G4-A 
— Complaint brought under S. Gi*.\ 
— Before accused can be convicted 
under S. G2-B his attention must be 
drawn to such fact. 

(1915) 1915 Cal 181 (182) : 16 Cri L Jour 
42 (43), Hornarain Sardtir v. Etn- 
peror. 

<1808) Ratanlal 386 (386). Queen-Empress 
V. Sarxoel. S. 302— S. 318. 

<1901) 1901 All W N 1‘20 (121), Kin<j-Etn- 
jferor v. Lajja. S. 305 and S. 498, 
I. P. C. 

<1898) 1688 All W N 95 (95). Queen-Em- 
press v. Narotam. Murder and 
theft. 

<1925) 1925 Nag 294 (294): 26 Cri L Jour 
1358, Ahbar Hussain v. Emperor. 
S. 468 and S. 471, 1. P. C. 


(1928) 1928 Oudh 373 (374) ; 29 Cri L Jour 
763, Bameshioar v. Emperor. Ss. 392 
and 825, I. P. C. 

(1932) 1932 Mad W N 247 (248), Nachiappa 
Goundan v. Em 2 feror. S. 892 — 
S. 183 — Doubtful. 

(1901) 6 Cal W N 202 (203), In the matter 
of Akbar Momin. Charge for as* 
saulting A — Conviction for assault- 
ing B. 

(1901) 5 Cal W N 567 (568), In the matter 
of Chinibas Pal. Ss. 290 and 447. 
(1875) 23 Suth W R 50 (59), Queen v. Sala- 
mul Ali. Ss. 148, 395 and 452. 

(1901) 29 Cal 481 (482). H ossein Sardar v. 

Kalu Sardar. Ss. 143 and 379. 

(1897) 20 All 107 (108), Queen-Em 2 >ress v. 

yu<uf. S. 302 and S. 404 or 411. 
(1927) 1927 All 75 (76) : 27 Cri L Jour 1351, 
Achhul Rai v. Emperor. Ss. 302 and 
194. 

(1870) Ratanlal 34 (34), Pej v, Gopala Pur- 
soo. Ss. 412 and 395. 

(1897) Ratanlal 921, Queen-Emiyress v. 

Punya Saktiaram. Ss. 395 and 398. 
(1922) 1922 Bom 97 (98, 90) : 40 Bom 657 : 
23 Cri liJour 259, Matubhni, M. 
Shah v. Emperor. 

(1933) 1933 Sind 225 (225.226): 35 Cri L 
Jour 582. Parsram v. Emperor. 
Charge on one set of facts — Convic- 
tion on another sot of facts. 

(1927) 1927 Rang 32 (32): 4 Rang 355: 27 
Cri L Jour 1.360. Emperor v. Nga 
Since Zon. S. 452, 1. P. C. and S. 19 
(o). Arms Act. 

(1925) 1925 Rang 230 (231): 3 Rang 68; 26 
Cri L Jour 1110, G. C. Sircar v. 
Empieror. S.s. 376 and 366. 

(193-2) 1932 Pat 241 [242); 11 Pat 392: 3:5 
Cri L Jour 709, Batjeshxcnri Ahir v. 
Em 2 >eror. Ss. 215 and 417 or 120. 
(19-20) 1920 Pat 590 (590. 591): -21 Cri I. 
Jour 496, Payhu Singh v. Emijcror. 
Ss. 457 and 450. 

(1869) 6 Bom H C R Cri 43(11): Hen v. 

Ganyaram Malji. Ss. 471 :iu'l lOT. 
(1900) 13 CP h R 167 (168). E.n}'res$ v. 

Dongria GaoH. Ss. :502 and 404. 
(1938) 1033 Mad 843 (813, 844): 35 Cri L 
Jour 76, Baluchami I’lilni v. Em- 
peror. Ss. 325 and 100. 

(1925) 1925 Mad 700 (706) ; 20 Cri L Jour 
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2. Where there is no doubt as to which offence or offences, the facts 


1036, Thirnppal Kadlanatha Pillai, 
In re. Ss. 159 (1) and 163, Madras 
Local Boards Act. 

(1924) 1024 Mad 375 (376): 47 Mad 61: 25 
Cri L Jour 554, Mahankalu Sree 
liamttlu. In re. Charge under 
Ss. 147 and 323, I. P. C., cannot be 
altered into one under S. 160, 
I. P. C. 

(1914)1914 Mad 144 (144): 15 Cri L Jour 
568, In re, Authoor Valappil Syed 
Ahmed Musaliyfir. Ss. 469 and 471. 

(1914)1914 Mad 61 (61): 15 Cri L Jour 
440, Thoppnlanv. Sankarannratjana 
Iyer. S. 379 and S. 403 or 424 

(1910) 11 Cri L Jour 340 (340): 5 Ind Cas 
974 (Mad), In rc, Bommareddi Somi- 
reddi. Ss. 447, 352 and 379, I. P. C. 

(1910) 11 Cri L Jour 30 (34) : 4 Ind Cas 700 
(Mad), In re, Lokanatha Iyer. 
Charge under S. 141, I. P. C., con- 
viction for common object different 
from that set out in the charge. 

(1909)9 Cri L Jour 406 (406): 1 Ind Cas 
867 (Mad), In re, Subrama7iiya Iyer. 
Ss. 406 and 420. 

(1908) 6 Cri L Jour 421 (421) (Mad), 
Manikkiim Pillni. In re. 

(1926) 1926 Lab 691 (691): 7 Lab 561: 27 
Cri L Jour 1004, Ghanus v. 
piror. 

(1924) 1924 Lab 109(110): 4 Lab 373 : 25 
Cri L Jour 385, v. Emperor. 

Charge of murder cannot be con- 
verted into one of robbery. 

(1923) 1923 Lah 260 (261): 3 Lab 440: 23 
Cri L Jour 709. .IrJnM Mai v. 
Emperor. 

(1889) 1389 Pun Re No. 18, page 67 (69), 
Croii'H V. Umashankar. Ss. 500 and 

501. , , 

(1901) 1901 Pun Re Cri No. 31. page 92 (92), 
Mnnyal Sinyh v. Empress. Ss. 457, 
379 and 497. 

(1911) 12 Cri L Jour 169 (170) : 32 Cal 293, 
Lai Mohan Mandal v. Kali Kishorc 
JJhuyfnali. Ss. 147 and 823. 

(1912) 13 Cri L Jour 502 (503): 15 Ind Cas 
G4G (Cal). Benzuddi v. Emperor. 
Person charged under Ss. 149 and 
325. I. P. C., cannot bo convicted 
under S. 325. 

(1914)1914 Cal 473 (175): 41 Cal 537: 15 
Cri L Jour 4, Kaiicharan Mukherjee 
V. Emperor. 

(1914)1914 Cal 631 (632): 15 Cri L Jour 
188, Ariff Miinsif v. Emperor, 
Ss. 146 nnd 447. 

(1915)1915 Cal 292 (294): 4lCalGG2: 15 
Cri L Jour 155, Emperor v. Madan 
Mondal. 

(1890) Rataulal 529, Queen- Etn press v. 
Kathoo Lnlji. 


(1903) 30 Cal 288 (290), Yakub Ali v. Lethn 
Thakur. 

(1900) 27 Cal 660 (661, 662), Jatu Singh v. 
Mahabir Singh. 

(1899) 3 Cal W N 367 (368), Manoranjan 
Chowdhury v, Queen-Eynpress. 

(1926) 1926 Cal 581 (582): 58 Cal 466: 27 
Cri L Jour 606, Hanoi Bashid v. 
Emperor. Abetment of forgery and 
user of forged document. 

(1934) 1934 Oudh 467 (459) ; 35 Cri L Jour 
1417, Onkar Singh v. Ein 2 >eror. 

(1927) 1927 Rang 303 (304) : 28 Cri L Jour 
908, Me Tok V. Emperor. 

(1931) 1931 Sind 116 (117) : 25 Sind L R 9 ; 
33 Cri L Jour 41, Mohammad Ba/iq 
V. Emperor. 

(1911) 12 Cri L Jour 224 (226): 5 Sind L R 
16, Oanesh Krishna v. Emperor. 

(1876) 7 N W P H C R 187 (143), Queen v. 
Jamurha. 

(1882) 9 Cal 371i(S73), Manu Miya-v.Eni' 
press. 

(1931) 1981 Sind 116 (117) : 25 Sind L R 9 : 
33 Cri L Jour 41, Mahamod Rafig 
V. Emperor. 

(1887) 1887 Pun Re No. 43 page 106, Sher 
Sinyh v. £;»ij)r<’ss. 

(1933) 1933 Oudh 315 (321) : 8 Luck 518 : 
35 Cri L Jonr 10, Daulal Ram v. 
Emperor. Murder and receiving, 
stolen property. 

(1915) 1915 Cal 219 (219) : 15 Cri L Jour 704 
(705) : Genu Manjhi v. Em 2 )eror. 
S. 237 does not apply. 

(1926)1926 Cal 581 (582) : 53 Cal 466: 27 
Cri L Jour 606, Hanoi Ras^iir? v. 
Enij^eror. (Do). 

(1912) 13 Cri L Jour 593 (594) : 40 Cal 163 
Sita Ahir v. Em 2 >eror. (Do). 

(1912) 13 Cri L Jour 697 (597) : 16 Ind Cas 
165 (Cal), AmamdlaU v. Emperor. 
(Do). 

(1932) 1932 Cal 545 (546) : 34 Cri L Jour 39, 
-4H Ahmad v. Emperor. S. 408, sub- 
s. 1 does not apply. 

(1902) 4 Bom L R 575 (577). MunicipaliUj 
of Bombnyv. Javer Jngjivnn. (Do). 

(1918) 1918 Nag 107 (108) : 20 Cri L Jour 
Ilari Sinyh v. Emperor. (Do). 

(1927) 1927 Rang 303 (304) : 28 Cn L Jour 
908. Me Tok v. Emperor. Cheating 
bv false personation - Subsequent 
false personation in registration 
office for registration of deed— Dis- 
tinct offeDCCs. 

(1934) 1934 Cal 409 (410) : 61 Cal 537 : 85 
Cri L Jour 937, Akhoy Chand Beg- 
u’flni V. Emperor. Charge under 
S. 69 (a), Prov. Insol. Act— Convic- 
tion cannot be passed under S. 69(b). 
[See also (1888) 1888 All W N 116 
(117). Empre.ss v. Karim Buksh. 
S. 411— S. 880]. 
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relied upon at the beginning of the trial amounts to. ^ 

3. Where the facts relied upon are not inconsistent with the innocence 

of the accused i. e. where such facts do not amount to an offence 

at all.^^ 

4. Where the prosecution is itself not clear as to what facts it will 

rely upon.^^ Thus where the accused, five in number, are alleged 
to have assaulted either ^vith one object or with another, the 
facts relied upon to establish an offence are themselves in doubt, 
and this Section does not apply.^^* Similarly where the prosecu> 


l‘> (1915) 1915 Bom 203 (204) : 40 Bom 97 : IG 
Cri L Jour 761, Jirrnm Drtnliarji 

V. Emperor. 

(1990) 1930 All 481 (482) ; 31 Cri L Jour 

71G, V. Kanhaipa. 

(1926) 1920 .Ml 227 (228) ; 27 Cri LJour 
152, Jinfihunnth Kandu v. Emperor. 

(1933) 1933 Ali 30 (31) : 34 Cri L Jour 445, 
Qahal v. Emperor. ^ . 

(1931) 1931 Cal 414 (415) : 59 Cal 8 : 32 Cri 
L Jour 892, Meher SUeihh v. Em- 
peror. S. 237 also will not apply to 
such cases. ^ ^ _ 

(1902) 1 Low Bur Rul 221 (222). Po 

Yan V. Crovn. 

(1898) 2 Weir 301 (302), In re Pcntmol 

Nndan. ^ t 

(1929) 1928 All 139 (140) : 29 Cri L Jour 
232. liar Prasad v. Emperor. The 
ofiences in this case were however 
distinct. . 

(1014) 1914 Cal 309 (310) : 15 Cri L Jout 41. 
Akram AH v. Emperor. 

(1918) 1918 Pat 16.0 (166) : 19 Cri L Jour 
121, Ilai/at Khan v. Emperor. 

(1918)1918 Lah 49 (50): 1918 Pun Re 
No. 23: 19 Cri L Jour 931, Bai Baha- 
dur V. Emperor. 

(1907) 5 Cri L Jour 427 (431) : 34 Cal 608. 
.Tadndra Nath v. Emperor. On the 
facts there could be no doubt as to 
what the offence was. . 

(1920) 1020 Pat 21G (218. 219) : 21 Cri L 
Jour 439. Pertap Pai v. Emperor. 
Offence charged Ss. 149 read with 
32.5 offonco merely under S. 325 also 
cannot be charged. 

(1012) 13 Cri L Jour .593 (594) ; 40 Cal 168. 

w Emperor. X was charged 
with causing hurt to .1 — He cannot 
be convicted for causing hurt to /> 
which fact is disclosed in evidence. 
The reason is that the facts 
charged did not create any doubt 
to the offence committed by A- 
(1910) 11 Cri L Jour 32.5 (325) : 37 Cal 604. 
Ram Seicak Lai v. 

SitKjh. False statement to a public 
servant in which defamatory state- 
ments were made against -V H®''® 
the act is one. but constitutes 2 
offences— There is no ‘•rloubf w^b- 
in the meaning of the Section. The 
case was however decided on the 


ground that they are distinct 
o/feyices. This is not correct. 

[See also (1915) 1915 Cal 219 (219) : 
15 Cri LJour 704. Genu Manjiv. 
Emperor.] 

(1910) 11 Cri L Jour 420 (421) : 1910 Pun 
Re No. 20, Thokur Singh v. Chatter 
Pal. Facts alleged amounting to 
both an offence under S. 182, Penal 
Code as well as under S. 211 — 
S. 236 does not apply— The decision 
however proceeds on the view that 
they were distinct offences. This 
does not seem to be correct. 

(1930) 1930 Pat 26 (27); 9 Pat 585 : 30 Cri L 
Jour 800, Babu Lai Mahton v. 2?n»i 
Snran Singh. 

[See also (1930) 1930 Mad 631 (632): 
SI Cri L Jour 1197, Vonti Kommu 
Beddi v. Emjyeror]. 

[But see (1929) 1929 Pat 712 (714); 
30 Cri L Jour 891: 9 Pat G42, Malhi 
Ciope V. Emperor. Facts were that 
A stabbed D— It was held that .1 
could be convicted for an offence 
under "^S. 304 read with S. 149 — 
The case purports to follow 1925 
P. C. 130 in which however the facts 
were different.) 

13. (1931) 1931 Cal 528 (528): 59 Cal 92: 32 Cri 

LJour 11G7. Paul De Flonder v. 
jtcror. 

(1020) 1020 Pat 512 (513): 21 Cri L Jour 44: 
yit. Sheoroini v. Emperor. Charge 
of kidnapping— Facts alleged not 
amounting to kidnapping— Convic- 
tion for abetment of kidnapping 
under S. 237 is wrong. 

14. (1931) 1931 Cal 114 (11.5): 59 Cal 8: 32 Cri L 

Jour 892; Meher Sheikh v. Emperor. 
(1931) 1931 Cal 528 (528): 59 Cal 92 ; 32 Cri 
L Jour 11G7, Paul De Flonder v. 
Em peror. 

(1894) 21 Cal 9.55 (973), Wafadar Khan v. 
Queen- Em press. Facts alleged clear 
that the five accused assembled 
but there was a doubt as to the ob- 
ject of the assembly. 

14a(1894) 21 Cal 955 (973). llVf/.u/n;- Klan v. 
Quecn-Em }iress. 

[See al.so (1023) 71 Ind Cas 2 17 {247); 
24 Cri L Jour 119 (Cal) rj Sonar 

V F.mi'cror] 
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Seo. 236 
Notes 
i— 2 


tion alleges that A either committed theft in X‘s house on a 
certain day or committed theft in V’s house on another day, 
this Section has no application.^^'* 

% 

It has been held in the undermentioned cases^® that the “doubt” in this 
Section does not mean doubt as to /ac^s but means 'doubt' as to questions of 
law such as which Section of the penal law applies. It is submitted that this 
view is not correct. The illustralions to the Section, themselves, show that the 
doubt in those cases are not doubts as to questions of law, but only as to 
questions of fact.isa To this extent, however, the proposition would be correct 
tliat the Section lias no application where the facts relied upon by the prosecu- 
tion are themselves in doubt}^ 

It has also been held in another class of cases that the several offences 
which the facts may constitute should be cognate offences'"^ or offences which 
differ in degree by reason of the difference in intention or by reason of subsi- 
diary aggravating circumstances.^® This also, it is submitted, is not correct and 
is not authorised by the Section. 

It was also observed in the undermentioned cases^® that the Section 
applies only where from the evidence led by the prosecution it is doubtful which 
of several offences have been committed by the accused. It is submitted tliat this 
view is not correct. Such a case is really covered by Section 367 sub-section 3. 

2. "Which of several offences.” 

This Section applies even where the doubt is whether the accused 
committed one offence only or both that offence and another. Where A gives 
false information of theft in house and states tltat he suspects B of the offence 


14b(1887) 1887 Pun Ro No. 43. page 105 (106), 
Enijiress v. Sher Shah. 

15. (1925) 1925 Cal 903 (904): ^20 Cri L Jour 
r)04, Nni/an Ullah v. Emperor. 

(1875) 7 N W P HCR 137 (UZ),Quecn‘ Em- 
press V. Jomurha. 

(1929) 1929 Rang 209 (210) : 7 Rang 96 : 30 
Cri Ij Jour 750, Emperor v. Po Thin 
Gyi. 

(1927) 1927 Rang 254 (255): 28 Cri L Jour 
759, Emperor v. Nya Po H'uri. 

(1901) 1 Low Rur Rul 101 (lOJ), Grown v. 
Mi Zan. 

(1887) 1887 Pun Re No. 11, page 19 (21. 22), 
Khan Muhammad v. Empress. 

(1918) 1918 Pat 028 (629): 19 Cri L Jour 
202, Bhowanath Singh v. Emperor. 
Following 1887 Pun Uo Cr. No. 11; 
21 Cal 9.55 and 23 Cal 174. 

[Rut see (1930) 1930 All 481 (482): 
31 Cri Jj Jour 710, Emperor v. Kan- 
haif/a {Quaere)]. 

15a (1933) 1933 Ring 236 (237, 238): 11 Rang 
354: 35 Cri L Jour ^l,Nga Po Kyone 
V. Emperor. 

(1928) 192S All 139 (140): 29 Cri LJour232, 
liar Prasad v. Emperor. Doubt 
contemplated is doubt owing to ab- 
sence of proof of some of the facts or 
doubt ou a question of law. 

(1931) 1931 Cal 414 (416): 59 Cal 8: 32 Cri L 
Jour 892, Meker Sheihh v. Emperor. 


(1911) 12 Cri L Jour 224 (228): 5 Sind L R 
16, Ganesh Krishna v. J^mperor. 

16. [See cases cited in foot-notes (14 and 15) 

above). 

17. (1924) 1924 Rang 106 (108); 1 Rang 690; 25 

Cri L Jour 553, Muslajt, v. Emperor. 
(1929) 1929 Pat 660 (661): 8 Pat 781, Damo- 
dar Ram Mahuri \. Emperor. 

(1927) 1927 Nag 163 (164): 28 Cri L Jour 
189, Gulabchand v. Emperor. 

(1888) 1888 All W N 95 (95), Queen-Em- 
press V. Narotam. 

(1888) 1888 All W N 116 (117), Queen Em- 
press V. Karim Buhsh. 

(1927) 1927 Nag 296 (298): 23 Nag L R 94, 
Ramachandra v. Rupchand. 

(1932) 1932 Oudh 103 (106) : 7 Luck 543: 83 
Cri L Jour 926, Chandranath v. Em- 
peror. Conviction under S. 398, 
Penal Code can be altered to one 
under S. 392. 

(1905) 2 Cri L Jour 690 (594) {Kathiawar), 
In re Rahari Bhura Dewit. Contra- 
dictory statements must be of the 
sumo kind. 

18. (1911) 12 Cri L Jour 224 (226) : 5 Sind L R 

16, Ganesh Krishna v. Emperor. (Per 
Pratt, J. C.) 

19. (1928) 1923 Pat 121 (122) : 23 Cri L Jour 30 

and 270, Qovind Mahtany. Emperor. 
(1920) 1920 Pat 512 (513): 21 Cri L Jour 44, 
Jiff. Sheoratni v. Emperor. 
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it js clear that he commits an offence under Section 182 of the Penal Code, 
but it is doubtful if the information will amount to the making of a falsei 
charge against B punishable under Section 211 of the Penal Code. It has been 
held that this Section will apply even to such cases.' 

Under the Code of 1861 a charge under the Section corresponding 
to this. Section could be framed only in respect of offences under the Indian 
Penal Code.^ Under the present Code this is no longer necessary.^ 

3. Theft and taking illegal gratification for the return of stolen property. 

Where the facts relied upon by the prosecution are; 

1. That certain property was stolen, 

2. That A took gratification for its restoration and 

3. That he took no steps for its restoration or to cause the offender 

to be apprehended. 

The only inference possible is that A committed an offence under 
Section 215 of the Penal Code. It cannot be an inference that, because A 
asked for a gratification for its return, he is the thief. There being therefore no 
“doubt” such as is contemplated by the Section, A cannot be charged for theft 
along ^vith the offence under Section 215 of the Penal Code.' If however, in 
the above case there is the additional fact that he restored the property but did 
not take steps to cause the offender to be apprehended, there will be a doubt 
as to whether he was not the thief seeing that he was in possession of the 
stolen property. In such a case an alternative charge for theft or for an offence 
under Section 215 may be framed.^ 

The question whether the thief himself can be convicted also under 
Section 215 of the Penal Code is not a question arising under this Section.^ 

4 Sections 236 and 239, if mutually exclusive. 

A, B and C are accused under Section 401 Penal Code for belonging to 
a gang of dacoits. It is doubtful on the facts which can be proved in the case 
whether A has committed an offence under Section 413 Penal Code (liabitually 
receiving stolen property). Can A in the same trial be charged cumulatively or 
alternatively for an offence under Section 236? According to the High Court of 


Seo. 236 
Notes 
2—4 


Note 2. 

1. (1913) 14 Cri L Jour 214 (21C. 217) : 36 Mad 

308. Gannpathy Bhattn v. Emperor. 

2. (1871) 8 Bom H C R 115 (117), Lleg v. Ajam 

DuUa. 

3. (1923) 1923 Cal 596 (597) : 50 Cal 564 : 21 

Cri L Jour 372, Tulsi Telini v. Em- 
peror. S. 379, Penal Code and 
S. 54-A. Calcutta Municipal ;\ct. 
.(1915) 1915 Low But GO (61) : IG Cri L Jour 
267 (207, 268), N<ja Shwc Yi v. Em- 
peror. S. 457, Penal Code and S. 31, 
Rangoon Police Act. 

(1921) 1921 Pat 22 (22) ; 22 Cri L Jour 63. 
Maksudnn Uistr>j v. Emperor. Joint 
trial under S. 338, I. P. C.— Second 
trial under S. 10, Motor Vehicles 
Act barred. 

(1927) 1927 Bom 629 (629) : 28 Cri L Jour 
1032, Emperor v. Kallasani. S. ICO, 


Penal Code and S. G1 (o), Bombay 
District Police Act. 

(1918) 1918 Pat 628 (629) : 19 Cri L Jour 
202, Bhoxoanath Simjh v. Emperor. 
(.Assumed). 

Note 3. 

1. (1927) 1927 Rang 254 (2.55) : 29 Cri L Jour 

759. Emperor v. N(ja Bo ir«n. The 
ground of the decision namely that 
the “doubt” must not bo one of 
fact but of law is incorrect. See Note 
1 ante. 

(1929)1929 Rang 209 (210) : 7 Rang 96: 
30 Cri L Jour 750, Emperor v, J.‘o 
Thin Gyi. (Do). 

2. (1908) 7 Cri L Jour 461 (469) : 4 Low Bur K 

199, Txcct Pc alias Shan Gale v. Em- 
peror. 

.3.(1914)1914 Mad 121 (121) 15 : Cri L Jour 
471, In re Nalli Veern Thevan. 
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Calcutta^ and the Judicial Commissioner’s Court of Sind^hecan. The High Court 
of Lahore has taken a contrary view.® The reason being that Section 236 is 
subject to Section 239 that under this Section a charge against A under Sec- 
tion 413 cannot be joined with a charge against B under Section 401, and that 
therefore a charge under Section 401 against A, B, C cannot be joined with a 
charge under Section 413 against A. 

As to whether this Section and Section 235 are mutually exclusive see 
Notes to Section 235 ante and the undermentioned case.^ 

5. Contradictory statements^lllustration (b). 

Illustration (b) was added in the present Code in order to give effect to 
the view that existed before that a person could be charged with giving false 
evidence on the basis of two contradictory statements.^ It applies not only 
where the statements are made on two distinct occasions but also where they 
are made on the same occasion as for example in the same deposition.® 

An alternative charge in respect of two contradictory statements can be 
framed under this Section only when the prosecution is unable to prove which 
of the two statements is false.® 

Note 4. 

1. (1929) 1929 Cal 29S (299) : 5G Cal HOG : 30 

Cri L Jour 1015, Totn Mcnh Chore- 
dhurif V. Rwperor. 

(1925) 1925 ' Cal 903 (904) : 2G Cri L Jour 
594. Nnt/on Vlloh v. Emperor. 

(1010)11 Cri L Jour 214 (245): 5Tnd Cas 
7C9 (Cal), Janki v. Emperor. 

2. (lOOS) 8 Cri L Jour 191 (198) : 1 Sind L R 

73, Emperor Ghtilam. 

3. (1925) 1925 Lah 537 (588) : 26 Cri L Jour 

1097, Chhnjju v. Emperor. 

4. (1934) 1934 :^rad 673 (674) ; 35 Cri L Jour 

1503 : 58 Mad 178, Srirenyachariar 
V. Emjycror. 

Note 5. 

1. (1899) 1899 All W N 39 (39). Queen-Empress 
V. PurtiK. 

(1899) 22 All 115 (117), Queen-Empress v. 

Khem. 

(1904) 28 Bom 533 (.553, 554), Emperor v. 
lia nntrnm. 

(1021) 1921 Bom 3 (10) : 4.5 Bom 834 : 22 
Cri Ij Jour 241 (F B), Emperor v. 

Purshotam. Overruling 18 Bom 377. 

(1903) 1903 Pun L R No. GO page 245 (246), 

Sobha Singh v. King- Emperor. 

(1925) 1925 Oudh 6G0 (661) : 26 Cri L Jour 
1457, Potraji v Emperor. 

(1910) 11 Cri L Jour 734 (735) : 8 Ind Cas 
D47 (Rang), Mnung Thaw Na v. Em- 
peror. 

(1908) 7 Cri L Jour 302 (303) (All). Emperor 
V. Tasndduk Husain. 

(1909) 9 Cri L Jour 301 (305) : 1 Ind Cas 
547 (Mad), Fakir Mohideen v. Hart- 
nett. 

The /allowing decisions loere decided 
prior to the jn'esent Code : — 

(1674) 21 Suth W R 72 (76. 85. 86): 13 Bong 
L R 324, Muhammad Humagoon 
Shah V. Emperor. Overruling 3 Suth 
W R 6 ; 12 Suth \V R 11 : 12 Suth 


W R 31, 69 : 9, Suth W R 25, 54. 
(1885) 7 All 44 (63, 66, 67), Queen-Empress 
V. Ghulet. Overruling 5 All 17. 
(1866) 6 Suth W R 65 (63, 69), v. 

Mt. Zumeerun. 

(1874) 1 Weir 165 (165). 

(1893) 15 All 392 (393), Queen-Empress v. 
Matabadal. 

(1864) 1 Suth W R 15 (15), V. Narain 
Doss. 

(1883) 1883 Pun Re No. 20, page 43 (44 to 
46), Mir Afzal v. Emi)ress. 

(1888) 1888 Pun Be No. 32. page 65 (07), 
Solirtrt Si7igh v. Empress. 

(1869) 4 Mad PI C R 51 (53, 54), Queen v. 
Palany Chetty. 

(1871) 6 Mad II C R 342 (344), Queen v. 
Ross. 

(1880) 1 Weir 165 (165). 

(1896) 2 Weir 300 (300), The Public Prose- 
cutor V. Muthu l’a?r«nn. 

(1024) 1924 Sind 1 (3) : 16 Sind L R 285 : 
25 Cri L Jour 1195, Snh’lf v. 

Emperor. 

[See also (1867) 8 Suth W R Cri 79(1) 
(79), Queen v. Oottur Harain Singh. 
(1868) 9 Suth W R 52 (53). Queen v. 
Denonath.) 

(1869) 12 Suth W B 23 (23), Queen v. Kala 
Khan. 

(1894) 10 Cal 405 (406, 407), Nathu Sheikh 
V. Queen-Empress. 

2. (1902) 26 Mad 55 (60, 64, 05), In re Palani 

Palagan. 

(1884) 10 Cal 987 (940. 941. 946), <?urtfn- 
Empress v. Habibullah. 

3. (1890) 1890 Pun Re No. 27, page 90 (93), 

Harnam Singh v. Empress. 

(1888) 1888 Pun Re No. 82, page 68 (60), 
Qneeti- Em press v. Sohan Singh, 

(1896) 2 Weir 300 (300), Public Prosecutor 
V. Muthu 
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No charge in the alternative can be madie, \^hen one of the statements 
has been made in circumstances in which the person making it is not bound by- 
law to state the truth as for example. 

1. When the statement is made in a petition.^ 

2. When it is made in an examination by a Magistrate for the pur- 

pose of obtaining information, not liable to be on oath.® 

3. When it is made to the police tmder Section 161 of the Code as 

to which, see Note 9 to Section 161 supra. 

4. Where an amin reports to a civil Court executing a decree com- 

plaining of obstruction® or 

5. When it is inadmissible in evidence as being one made under 

improper influence such as police threat and ill treatment.^ 

Where an accused person entered, in a sale-deed executed by him, 
the consideration as Rs. 1475 and in a subsequent suit for pre-emption stated 
in evidence that the consideration was only Rs. 900, it was held that the Court 
could charge accused under Section 193 or Section 423 of the Penal Code.^ 

6. Murder and concealment of body to screen offender. 

In Begu V. King Emperor^ where the facts relied upon by the pro- 
secution, against the accused were that a murder had been committed and 
that the accused made away with the evidence of murder by removing the body 
for the purpose of screening the offender, it was held by their Lordships of 
the Privy Council that though the charge against the accused was only under 
Section 302 of the Penal Code, he could be convicted under Section 201 of 
the Penal Code, if the evidence established that offence. Their Lordships 

observed : * 

‘‘A man may be convicted of an ofience although there has been no charge in respect of 
it, if the evidence is such as to establish a charge that might have been made. That is what 
happened here. The three men who were sentenced to rigorous imprisonment, were convicted 
of making away with the evidence of the crime by assisting in taking away the body. They were 
not charged with that formally, but they were tried on evidence which brings the case under 
S. 237.” 

The same view has been held in the undermentioned cascs.^ 

Tramway & Suiiply Co., Ltd. v. 
Emperor. Alternative convictions 
could not be given. 

(192G) 1920 Lah 83 (90) : 7 Lah 8-1 : 27 Cri 
L Jour 709, lianntiyi v. King-Em- 
pe ror. 

(1932) 1932 Cal 207 (298) : 50 Cal 1040 ; 3.3 
Cri Ii Jour 540, Dnrlao Namasudra 
v. Emperor. 

(1931) 1931 Pat 172 (174) : 10 Pat 140 : 32 
Cri L Jour 975, Hup Narain Kiinni 
V. Emperor. 

(1895) 22 Cal 0.38 (039, 040), Torap Ali v. 
Queen-Empress. 

(1010) 1916 Cal 910 (020) : 17 Cri b Jour 1 : 
Sumanta Dhupi v, 

(1933) 1933 All 178 (179): 54 All 702 ; I i 
Cri L Jour 107, Solia7t, v. Ev<‘c- 
ror. 

(1928) 1928 Lah 900 (908) : 10 Lah Ol:! : 29 
Cri L J 740, I>ilta v. ICmiH'i or. 

(1932) 1932 Mad 748 (757) : 50 Mad 03 : 33 
Cri L Jour 814. I'nlliC L'rosccutor v. 

Cr. P. C. 108 & 109 


[See also (1874) 22 Suth W R 2 (3), 
Qiieeji v. Oonoivri.] 

4. (1902) 2 Weir 109 (100), Chcjinamma 

In re. 

5. (1900) 27 Cal 455 (4.57), Ilari Charan Singh 

V. Queen-Ettipress. 

6. (1895) 17 All 430 '(I-'IO), Quecn-Em 2 }ress v. 

Ajudhia Prasad. 

7. (1865) 3 Suth W R 0 (8), Queen .v. Nagana 

Ourut. 

8. (1903) 1903 Pun L R No. 00 page 245 (246), 

Sobha Singh v. Emperor. 

Note 6. 

1. (1925) 1925 P C 130 (131) : 0 Lah 220 : 52 

Ind .\pp 191 : 20 Cri L Jovir 1059 
(P C), Begu v. King-Em 2 >eror. 

2. (1932) 1932 All 71 (72) ; 33 Cri L Jour 283, 

Emperor v. Saivanta. 

(1023) 1923 Bom 202 (203) : 25 Cri L Jour 
1349, Emperor v. Jl nnumappa Hud- 
rappa. 

(1933) 1933 Rang 70 (72) : 11 Rang 102 ; 
34 Cri L Jour 1040 (Rang), Electric 


Sec. S36 
Notes 
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7. Murder and culpable homicide not amounting to murder. 

Where the facts relied upon give rise to an inference of murder or 
culpable homicide not amounting to murder, a charge may be framed under the 
Section either cumulatively^ or alternatively^ for murder and culpable homicide 
not amounting to murder. In the undermentioned case® however, it was held 
that this could not be done. The decision proceeded upon the view that Sec- 
tion 230 did not apply to a ‘doubt’ as to facts. In Qanesh Kfishna v. Emperor^ 
Pratt, J. C. held that though a charge might under this Section be framed 
cumulatively, it cannot be framed alternatively in respect of two offences. It 
is submitted that the view in the last two cases is not correct. 

8. Principal offence and the abetment thereof. 

The question whether an offence and its abetment could both be 
charged under the provisions of this Section depends, as has been seen in 
Note 1 ant^y on the facts r-elied upon by the prosecution at the beginning of 
the trial and on which charges are invited to be framed. A person may be 
convicted of abetment of an offence, even if he is charged tvith the substan- 
tive offence and vice versa, if the facts relied upon could have supported a 
charge for that offence.^ 


Mitia V enkatamwa. 

(1980) 1930 Mad 870 (872) : 54 Mad 68 : 32 
Cri L Jour 263, China Gangappa v. 
Emperor. 

(1930) 1930 Oudh 113 (121) : 5 Luck 255 : 

31 Cri L Jour 575, Mata Din v. 
Emperor. 

(1927) 1927 Sind 241 (244) ; 21 Sind L R 
20G : 28 Cri L Jour 074, Tajan v. 
Emperor. 

(1025) 1925 Sind 306 (307) : 18 Sind L B 
185 : 20 Cri L J 909, Audal Shah v. 
Emperor. 

(1908) 8 Cri L Jour 191 (193) ; 1 Sind L R 
73, Emperor \. Ghulam. 

(1010) 11 Cri L Jour 731 (733): 4 SindLR 
174, Emperor v. Bawa Manghnidas. 
(1928) 29 Cri L Jour 457 (458) : 108 Ind Cas 
905 (Lah), Dal Singh v. Emperor. 
(1925) 1925 P C 130(131) : 0 Lab 220 : 26 
Cri L Jour 1059 : 52 Ind App 191. 
(PC) Bego v. King-Emperor. 

(1920) 27 Cri L Jour 1011 (1012): 96 Ind Cas 
867 (Cal), Vmed SheihU y. Emperor. 
[See .also (1930) 1930 Lah 460 (401) ; 

32 Cri L Jour 401, Emperor v. Faizul 
Hassan. Charge under S, 52 of the 
Post Oflices Act and S. 201, Penal 
Code.] 

(1902) 1902 Pun Re No. 0 page. 17 (IS), 
Nasrti V. Emperor. 

Note 7. 

1. (1915) 1915 Bom 290 (298) : 10 Cri L Jonr 

212, Chunilal Mam Lnl v. Emperor. 
(1924) 1924 Bom 450 (451) : 20 Cri L Jour 
211, Emperor v. Charles John 
Walhcr. Following 41 Cal 021. 

[See (1894) 21 Cal 955 (957). Wa/adar 
Khan v. (^rtft'H-Emprt’SS.] 

2. {1872'1892) 1872-1892 Low Bur R 300 (301), 

Mi Ni V. Queen-Em 2 >resi. Murder or 


in the alternative culpable homicide 
not amounting to murder. 

8. (1887) 1887 Pun Re No. 11 (19, 20), Khan- 
Muhammad v. Empress. 

4. (1911) 12 Cri L Jour 224 (226) : 5 Sind L R 
16, Oanesh Krishna v. Evtperor. 

Note 8. 

1. (1930) 1930 Nag 145 (148) ; 30 Cri L Jour 
224, Punamchand Amarchand v. 
Emperor. A person may be convic- 
ted of abetment of an oflence, oven 
if he is charged only with the subs- 
tantive offence if, on the facts stated 
in the charge, the accused could 
have been charged with abetment. 

(1931) 1081 Oudh 274 (276) : 7 Luck 102 : 
32 Cri L Jour 905, Khuman v. Em- 
peror. Charge for principal offence 
— Conviction for abetment can be 
given. 

(1929) 1929 Cal 807 (808) : 57 Cal 807 : 31 
Cri L Jour 570, Jananada Charan 
Ghallah v. Emperor. 

(1934) 1934 Pat 561 (563) : 19 Pat 729 : 86 
Cri L Jour 17, Bhilhari Singh v. 
Emperor. 

(1920) 1920 Lah 15 (18) : 22 Cri L Jour 101, 
Kehr Singh v. Emperor. On facts 
that B could have been charged not 
ouly with the commission of the 
principal offence but also with the 
abetment, and therefore by virtue of 
S. 287, Criminal P. C.. he could bo 
convicted of the offence of abetment 
though not separately charged with 
it. 

(1925) 1925 Bang 122 (128) : 3 Rang 11 : 26 
Cri L Jour 492, A. V. Joseph v. King 
Emperor. 

(1928) 1928 Pat 140 (153) : 0 Pat 768 : 26 
Cri L Jour 301, Emperor v. Ghulam- 
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The view taken in the undermentioned cases^ that an offence of abetment 
and the principal offence cannot come within this Section is, it is submitted, 
not correct. 

9. Alternative charges. 

Alternative charges should be framed as in form given in Schedule V 
No. 28 sub-head As to whether they could be combined under one head 


(1916) 1916 Cal 524 (525) : 16 Cri L Jour 
676, ^m'pcTor v. i^a^endra UaiUSen 
GujJta. 

(1916) 1916 Cal 431 (445) ; 42 Cal 1094 : 17 
Cri L Jour 113, Indarchand v. Em- 
2}eror. 

(1920) 1920 Lah 15 (18) : 22 Cri L Jour 161, 
Kchr Sitigh v. Emperor. 

(1924) 1924 Bom 502 (507) : 49 Bom 84 : 26 
Cri L Jour 1000, Emperor v. 
chod Sursnng. 

(1982) 1932 Cal 455 (456) : 69 Cal 1192 : 33 
Cri L Jour 120,DebiProshndKalioar 
V. Emperor. Accused charged with 
substantive offence — Conviction for 
abetment is not necessarily illegal 
— Each case must be considered upon 
its own merits. 

(1928) 1928 Cal 466 (4G8) : 29 Cri L Jour 
1093, Kadirn v. Emperor. Assumed 
that conviction for abetment can be 
given where the charge was for the 
main offence, if the case falls within 
S. 236 and the evidence established 
the offence as one of abetment. 

(1934) 1934 Sind 89 (92) : 28 Sind L R 12 : 
36 Cri L Jour 53, ^iiho v. Emperor. 
Charge under S. 326, I. P. C., read 
with S. 149 — Conviction for S. 326 
read with S. 34 is permissible. 

(1931) 1931 Mad 225 (227) ; .32 Cri L Jour 
753, 6’onibasira Mudali v. Emperor. 
Charge for abetment — Conviction 
for principal offence can bo given. 

(1931) 1931 Cal 625 (626) : 58 Cal 822 : 32 
Cri L Jour 1004, Emperor v. Dn-da- 
rnli. Charge for offences under 
Ss. 193 and 467 read with S. 34, 
I. P. C. — Acquittal of some accused 
— Conviction of rest under Ss. 193 
and 467 may be given. 

(1912) 13 Cri L Jour 453 (454, 455) : 15 Ind 
Cas 85 (Mad), Suhbaijya v. 

Emperor. 

(1935) 1935 All 935 (937) : 158 Ind Cas 811. 
Samuel Jhon v. Emperor. Charge 
framed for offence of rape — Convic- 
tion under abetment of rape — 
Amendmentof charge unnecessary — 
Note : The decision proceeds on the 
ground that abetment is a minor 
offence in relation to the substan- 
tive offence and that S. 238 applie.s 
to such a case. 

(1935) 1936 Pesh 67 (68), Snraj Ifhan v. 
Emperor. This power is not con- 
ferred by S. 238 and is not based on 


the principle that abetment is minor 
offence but is conferred by Ss. 286 
and 237 and depends in every case 
upou the facts proved. 

[See also (1932) 1932 Mad W N 1216 
(1217), Rniurt lieddi v. Emperor.} 

(1912) 13 Cri L Jour 203 (203) : 14 Ind Cas 
203 (Mad), Singaravelu Pillai v. 
Emperor. Charge for principal 
offence — Conviction cannot be for 
abetment. 

2. (1912) 18 Cri L Jour 223 (223) : 14 Ind Cas 
319 (Mad), In re, Varayal Krishnan 
Nai r. 

(1904) 1 Cri L Jour 113 (118) : 1904 Pun Re 
No. 1. Biioha V. Emperor. 

(1922) 1922 Mad 110(111): 23 Cri L Jour 
206, Mulhukanakku Pillai v. Em- 
peror. 

(1924) 1924 Bom 432 (432) : 25 Cri L Jour 
1135, Emperor v. liaghya Naghya. 

(1929) 1929 Nag 325 (328) : 30 Cr L Jour 
944 : 21 Nag L R 43, Kisandas v. 
Emperor. 

(1921) 60 Ind Cas 999 (1000) : 22 Cri L Jour 
311 (Pat), Earbari Chowdhurij v. 
Emperor. 

(1927) 1927 Cal 63 (64) : 28 Cri L Jour 2. 
llulaschand v. Emperor. S. 237 was 
nob referred to bub the case pro- 
ceeded on S. 238. 

(1920) 1920 Cal 834 (834) : 22 Cri L Jour 
■148, linjah Khan v. Emperor. 

(1923) 1923 Cal 453 (455): 50 Cal 41: 24 
Cri L Jour 763, Emiyeror v. Pro/ulla 
Kmnar Muzumdar. 

(1910) 11 Cri 1. Jour 49 (49): 33 Mad 264, 
Padmanabhn Panji Kanniah v. Em- 
peror. 

(1932) 1932 Cal 545 (546) ; 34 Cii L Jour 
39, Ali Ahmed v. Emperor. Charge 
of abetment of forgery cannot be 
framed along with charge of using 
as genuine a forged document. 

[See also (1928) 1928 Lah 382 (390) ; 
30 Cri L Jour 18, M. L. J'rilchard 
V. Emperor. Unfair to convict of 
abetment.) 

(See also (1029) 1920 Nag :125 (328) ; 
30 Cri L Jour 044, Ki'inn Da-< v. Em- 
peror. In the absence of adeliuito 
charge of abetment of murder the 
accused cannot bo cotivi'aed for 
abetment of murder.] 

Note 9, 

1.(1872-1802) 1872-1802 Low I'.iu Rul I:i6 (437), 
(^iievn-Empresi v. Oti Ctaing. 
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Sec. 237 


of charge there is a difference of opinion, one set of cases^ holding that a 
charge “you committed either kidnapping or abduction” in one head of charge 
is not legal, while another set of cases® holding that such a charge is not illegal, 
though it may be desirable to frame seperate charges. 

See also Note 7 ante. 

10. Sentence. 

Where an accused is convicted of two offences alternatively the sentence 
should be considered from the point of view of the maximum sentence provided 
for the lesser of the two alternative offences.^ This is so even where a person 
is charged under two parts of the same Section, one carrying a higher and 
the other a lighter punishment.® 

11. "Series of acts” — Meaning of. 

It has been held in the undermentioned case^ that a statement made 
in the evidence in a civil suit and a statement made in the evidence in a 
criminal case cannot be considered to be a “series of acts” within the meaning 
of the Section and that the person making such statement could not therefore be 
prosecuted under this Section for false evidence on the basis of such contradic- 
tory statements. It is submitted that this view cannot be accepted as correct. 
If as the decision concedes, a statement before the police and a subsequent 
statement before the Magistrate could form a “series of acts” it is difficult to 
sec how a statement in a civil Court and that in a criminal Court arc not 
a “scries of acts”. 



( 1 ) 


When a person is 
charged with one 
offence he can be 
convicted of another. 


If, in the case mentioned in Section 236, the ac- 
cused is char^^ed with one offence, and it appears 
in evidence that he committed a different offence 
for which he might have been charged under the 
provisions of that Section, he may be convicted 


* (Codes of 1882 and 1872) 

Same as that ot Sub-soctiou 1 of 1898 Code ; Sub*section 2 was newly added in 1898. 


2 (1927) 1927 Cal G41 (G40) : 28 Cti L Jour 
805, Mafizaddi v. Emperor. 

(1929) 1929 Rang 209 (210) ; 7 Rang 9G : 30 
Cri L Jour 750, Po Thin Gyi v. Em- 
veror. 

3. (1930) 1930 Cal 209 (210, 211) : 57 Cal 1074; 

31 Cri L Jour 903, PrafuUa Kumor 
liose V. Emperor. Dissenting from 
1927 Cal 200. 

(1934) 1934 Cal 85 (80) ; 35 Cri L Jour 487, 
liainizjiUa \. Emperor. It is (how- 
ever desirable to frame distinct 
charges to avoid prejudice to ac- 
cused. 

(1933) 1933 Cal G76 (G77) : GO Cal 1394 : 34 
Cri L Jour 1210, Ilnjabtiddin Mon- 
dal V. Bmjicror. 

[See also (1034) 1931 Sind IGl (171) : 
3G Cri L Jour 231). 

Note 10. 

1 . (1917) 1917 .Ml 20 (30) : 13 Cri L Jour 790 
(791) Hira Nand v. Emperor. 

(1920) 1920 All no (111) ; 42 Cal 302 : 21 


Cri L Jour 783, J?a>« Singh v. Em- 
peror. 

(1912) 13 Cri L Jour 449 (451) ; 15 Ind Cas 
81 (Cal), Mobarak Ali v. Emperor. 
(1888) 1888 Pun Re No. 32. page G5 (70), 
Sohan Singh v. Empress. 

(1903) 1903 Pun L R No. 60, page 245 
(24G, 247), Sobha Singh v. Emperor. 
(1930) 1930 Mad 870 (873) : 54 Mad 68 : 32 
Cri L Jour 2G3, China Gangappa v. 
Emperor. 

[See also (1872*1892) 1872-1892 Low 
Uur R 324 (325), Mating Po Thin v. 
Queen-Empress.'^ 

2. (1890) 1890 Pun Re No. 27 page 90 (93). 
Ilarnam Singh v. Empress. 

(1899) 1899 Pun Ro No. 3 page 7 (8), 
Shanta Singh v. Empress. 

Note 1 1. 

1. (1924) 1924 Sind 1 (3, 4) : IG Sind L R 233 : 

25 Cri L Jour 1195, Saleh Shah v. 
Emperor. 
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of the offence which he is shown to have committed, although he Sec. 287 
was not charged with it. 'V 

(2) When the accused is (2) {Omitted) 

charged with an offence, he may 
be convicted of having attemp- 
ted to commit that offence, 
although the attempt is not 
separately charged. 

Illustration. 

A is charged with theft. It appears that be committed the ofience of criminal breach 
of trust, or that of receiving stolen goods. He may be convicted of criminal breach of trust 
or of receiving stolen goods (as the case may be) though be was not charged with such offence. 

Synopsis. 

Note No. I Note No. 

Legislative changes. 1 Conviction for offence requiring sane- 

tion. " 

Scope of the Section. 2 Powers of an Appellate Court. 4 


Other Topics. 


Abetment and principal ofiences. Sec S. ‘236, 
Note 8. 

Cognate offences. See S. 236, Notel, Pt. 17. 
Common object — S. 141. See S. 236, Note 1, 
F-N. (11). 

Conviction for ofiences not charged. See 
Note 2. 

Different offence— Conviction for. See Note 2. 
Distinct offences. See Note 2, Pt. 2. 
Kidnapping and Abduction. See S. 236, Note 1, 
Pts. 9 and 10 and F-N. (9). 


Rape and S. 360, I. P. C. See S. 236, Note 1, 
F-N. (6). 

Sections 376 and 366, I. P. C. See S. 236, 
Note 1, F-N. (11). 

Sections 302 and 194. See S. 236, Note 1, F- 
N. (11). 

Sections 302 and 149. See S. 236, Note 1. F- 
N. (6). 

Sections'302 and 392. See S. 236, Note 1, F- 
N. (11). 

To be taken with S. 236. Sec Note 2, Pts. 1 to 3. 


(Code of 1661— Ss. 56 to 59.) 

56. If upon the trial of any person charged with the offence of criminal breach of trust 

under S. 405, I. P. C., or of criminal breach of trust as a carrier, 
person charged with wharfinger or warehouse keeper under S. 407 of the said Code, it 
criminal breach of trust shall bo proved that such person took the property in question in 
may be found guilty of any such manner as to amount to the offence of theft under S. 378 

of the said Code, he shall not bo entitled to be acquitted, but the 
Court, or the jury in a case tried by jury, shall bo at liberty to find 
that such person is not guilty of the offence charged, but is guilty of the said offence under the 
said S. 378, and thereupon such person shall be liable to bo punished in the same manner as if 
he had been found guilty upon a charge under the said S. 378. 

57, If upon the trial of any person charged with the offence of criminal breach of trust 

as a clerk or servant under S. 408, I. P. C., it shall bo proved that 
A person charged with such person took the property in question in any such manner as 
criminal breach of trust to amount to the offence of theft under S. 378 of the said Code, or 
as a servant may be found of the offence of theft as a clerk or servant of property in posser'-.iou 
guilty of theft, or of theft of his master under S. 381 of the said Code, he shall not bo entitled 
as a servant. to bo acquitted, but the Court, or the Jury in a case tried by Jury, 

shall be at liberty to find that such person is not guilty of the 
offence charged, but is gniltv of the said offence under the said S. 376, or S. 3S1, as the case may 
be, and thereupon such person shall be liable to bo punished in the same manner as if ho had 
been found guilty upon a charge under such Section. 
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1. Legislative Changes. 

(a) Changes made in the Code of 1898; — 

Sub-Section 2 was newly added. 

(b) Changes made in 1923: — 

Sub-Section 2 was omitted and inserted as Sub-Section 2-A to 
Section 238 infra. 

2. Scope of the Section. 

The general rule is that an accused person cannot be convicted of an 
offence of which he was not charged, and of which consequently, he has had 
no notice. This Section, howe\Ter, enables the Court to convict a person of an 
offence which is disclosed in the evidence and for which he might have been 
charged under the provisions of Section 236, although he was not charged 
with it. The reason of the rule is that the facts relied upon by the prosecution 
at the beginning of the trial, of which he has notice, are sufficient notice of 
all offences which such facts will constitute. 


The Section >vill apply, therefore, only in cases falling within Sec- 
tion 236. For cases in which a conviction has been given under this Section 
without framing a cliargc therefor, see Note 1 to Section 236.* In cases where 
Section 236 has no application as, for instance, where the offence disclosed in 
evidence is distinct from the offence charged,^ or where there is no doubt on the 
facts which can be proved as to which of several offences, the facts will constitute,^ 
this Section has no application, and a oomuction without a charge is not legal. 
The Court may in such cases, frame a new charge under the provisions of Sec- 
tion 227 ante and proceed further, in accordance with the provisions of Scc- 


58. If upon the trial of any person charged with the ofionce of theft under S. 378, 

I. P. C., or the offence of theft in a ‘building, tent or vessel under 
A person charged with S. 380 of the said Code, it shall be proved that he took the property 
theft may be found guilty iu question in any such manner as to amount to the offence of dis- 
of misappropriation or honest misappropriation of property under S. 403 of the said Code, 
breach of trust. or the offence of criminal breach of trust, under S. 405 of the said 

Code, be shall not be entitled to be acquitted, but the Court, or the 
Jury in a case tried by the Jury, shall be at liberty to find that such person is not guilty of the 
offcncecharged, but is guilty of the said offence under the said S. 403, or S. 405, as the case may 
be. and thereupon such person shall be liable to be punished in the same manner as if he had 
been found guilty upon a charge under such Section. 


A person charged with 
theft as a servant may be 
found guilty of misappro- 
priation. 


59. If upon the trial of any person charged with the offence of theft as a clerk or ser- 
vant of property in the possession of his master, under S. 881, 
I. P. C., it shall be proved that be took the property in question in 
any such manner as to amount to the offence of dishonest misap- 
propriation of property under S. 403 of the said Code, or the offence 
of dishonest misappropriation of property possessed by a deceased 
person at the time of his death under S. 401 of the said Code, or of 
such dishonest misappropriation under the said S. 404 the offender being at the time of the 
person’s decease employed by him as a clerk or servant, or the offence of criminal breach of 
trust under S. 405 of the said Code, or the offence of criminal breach of trust as a clerk or ser- 
vant under S. 408 of the said Code, he shall not be entitled to be acquitted, but the Court, or 
the Jury in a case tried by Jury, shall be at liberty to find that such person is not guilty of the 
offence charged, but is guilty of the offence under the said S. 403, S. 404, S. 405 or 8. 408, as the 
case may be; and thereupon such person shall be liable to be punished in the same manner as 
if he had been found guilty upon a charge under such Section. 


Section 237 — Note 2. 

1. For cases in which conviction 
given, see Foot-Notes (5), (6), 


can bo 
(7) and 


(8) of Note 1 to S. 236. 

2. See Foot-Note (111 of Note 1 to S. 236, 

3. See Note 1 Foot-Note (12). 
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tions, 228 and 229. But where, in such cases, the Court, without framing a 
charge as it ought to have done, convicts the accused, the conviction is not ipso 
facto void on that ground only unless, in the opinion of the Court of app^l 
or revision, a failure of justice, has, in fact, been occasioned thereby. See 

Section 535 infra^^ 

The question of prejudice or failure of justice will arise therefore only 
in cases not falling within Section 237 inasmuch as in cases fallmg under it 
the Court is entitled to convict the accused of an offence disclosed in the 
evidence, although he was not cliarged with it. The High Court of Calcutta 
has, however, in the undermentioned case’ held that though a conviction may 
be legal under Section 237, it may be set aside under Section 535 
prejudiced the accused. It is submitted that this view is not correct. Section 237 
clearly shows that a cliarge need not be framed before a conviction is given 
and what need not be done in law, camiot prejudice the accused. The High 
Court of Allahabad also, has, in two cases^ held that Sections 227 and 237 
necessarily go together, and that it is not the intention of the Legislature, 
even in cases coming under Section 237, to empower a Court to convict a 
person of an offence of which he has not been told anything. The reasoning 
of these decisions also is not correct and is against the express wording of 
the Section that a conviction can be given “although he was not charged with 
it!” The actual decisions both of the Calcutta High Court and of the 
High Court, can be supported, however, on the ground that Section 237 did 
not apply to those cases, and tliat a conviction without a charge in cases not 
fading within Section 237, is governed by Section 535 and the question of 
nreiudice thus becomes relevant. In the Calcutta case the offence charged and 
The offence of which the accused was convicted were distinct offences to 
which Sections 236 and 237 could not apply. In the Allahabad cases, there 
could be no doubt on the facts charged as to which of several offences such 
facts would constitute. also the undermentioned case.^ 

Where a Court finds it necessary to make use of the Section to convict 
an accused person of an offence with which he has not been charged it should 
be particularly careful to formulate in its own mind the charge upon which. 


See. 237 
Note 2 


3a [See (1025) 1025 Cal 531 (562) ; 20 Cri 
L Jour 35G, SheiUi Ahdul v. 
per or.] 

(1025) 1025 Nag 204 (204) ; 2C Cri !> Jour 
1358, Akhfir tiussnin v. 
peror. Distinct ofienccs, 

(1033) 1033 Mad 643 (614) : 35 Cri I. Jour 
7G. Jinluchavii v. Etnpemr. 

S. 237 held not to apply. 

4. (1027) 1027 Cal 520 (521) : 54 Cal 170 : 26 
Cri L Jour 404. Dihahar v. Soliti- 
dhcir Knbiraj. Charge under S. 370 
Penal Codo— Conviction under Sec- 
tion 113. T. P. C. That these are 
distinct offences to which S. 287 
docs not apply is borne out by 2i 
Cal GGO and 30 Cal 268 cited in the 
above case. 

6. (1925) 1025 All 448 (448) : 20 Cri L Jour 


1057, Dhunt Simjh v. Emperor. 
Charge under S. 34 of the Police 
-Act — Conviction in the one case 
under S. 279 and in tho other case 
under S. 290 of the Penal Code. 
In both these cases the facts 
charged did not amount to an 
offence under S. 34 of tho Police Act. 
There could bo no doubt " there- 
fore as to “ which of several offen- 
ces ” the facts charged wouki 
constitute. 

(1020) 102G All 227 (228) : 27 Cri L Jour 

152, Raijhunath Knndn v. Enipcn r. 

G. (1033) 1033 All -30 (31) ; 34 Cri T; Jour 4 15. 

Qtthul V. Emperor. Ch.iige for 
murder — Conviction for S. I'.M, 
Penal Code, not illegal as it falls 
under S. 237, liut the accused 
should nevertheless bo asked to 
plead to the charge. 
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Sec. 287 
Notes 
2-4 


had it been duly framed, it would be prepared to convict.*^ j 

3. CoDYiction for offence requiring sanction. 

Where a person is charged ^^dth offence A on facts on which he might 
have been charged also with offence B under Section 236, but the latter 
offence is one which could not be taken cognizance of by the Court in the 
absence of a complaint by the aggrieved person, it has been held that he could 

not be convicted of offence S under this Section in the absence of such com- 
plaint.^ 

See also Note 6 to Section 199 ante. 

4. Powers of an Appellate Court. 

See Section 423 infra and the Notes thereto. 


Sec. 238 



(1) When a person is charged with an offence con- 
when offence pro- sisting of sevcral particulars, a combination of 
ved included in of- some Only of which constitutes a complete 
ence c arge . minor offence, and such combination is proved, 
but the remaining particulars are not proved, he may be convic- 
ted of the minor offence, though he was not charged with it. 

(2) When a person is charged with an offence and facts are 
pi^oved which reduce it to a minor offence, he may be convicted 
of the minor offence, although he is not charged^ with it. 

237 (1) When a person is 

(2) When the accused is charged with an offence, he may 
charged with an . offence, he convicted of an attempt to 
may be convicted of having at- commit snch offence although the 
tempted to commit that offence, attempt is not separately 
although the attempt is not charged. 

separately charged. 

(3) Nothing in this Section shall be deemed to authorize a 
conviction of any offence referred to in S. 198 or S. 199 when no 
complaint has been made as required by that Section. 


* (Code of 1882 — SectioD same as that of 1893 Code.) 


(Code of 1872,— S. 457). 


457. When a person is charged with an offence and part of the charge is not proved, 
- . but the part which is proved amounts to a different offence, he may 

Vben offence proved in- convicted of the offence which he is proved to have committed. 

eluded mofience charged. , , . u j sf 

** though he was not charged with it. 


7. (1910) 191G All 29i (294) : 17 Cri L Jour G4 
(64), Abdul liab v. Emperor. 

Note 3. 

1. (1918) 1918 Lah 385 (386): 1918 Pun Re No. 


2 : 19 Cri L Jour 300, Roda Singh v. 
Emperor. 

(1926) 1926 Rang 169 (171): 4 Rang 131 : 
27 Cri L Jour 1075, 17 Nyan Neinda 
V. Emperor. 
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Illustrations, 

(a) A is charged, under Section 407 of the Indian Penal Code, with criminal broach of 
trust in respect of property entrusted to him as a carrier. It appears that be did commit 
criminal breach of trust under Section 406 /in respect of the property, but that it was not 
entrusted to him as a carrier. He may be convicted of criminal breach of trust under 
Section 406. 

(b) A is charged, under Section 325 of the Indian Penal Code, with causing grievous 
hurt. He proves that he acted on grave and sudden provocation. He may be convicted under 
Section 385 of that Code. 

Synopsis, 


Note No. 

Scope and principle of the Section. I 

“Minor offence.” 2 

Attempt — Sub-section 2*A. 3 


' Note No, 

I When minor offence requires com- 
plaint — Sub-section 3. 4 

Powers of-appellate Courts and High 

Court. 5 


Seo. 238 
[Note 1 


Other Topics. 


Converse of the Section i. e. Conviction for 
major ofience not charged. See Note 1, 
Pt. 8. 

Evidence insufficient for major offence. Sec 
Note 1, Pt. 1. 

Grievous hurt and rioting. See Note 2, Pt. 5, 
Note 2. F-N (10). 

Illustrations of major and minor oflonces. 
Seo Note 2, Pt. 2. 

Major and minor offences — Examples of 
offences not coming under the category. 
See Note 2, Pt. 3. 

Odenccs included in offences charged. See 
Note 1, Pt. 1. 

Prejudice. Sec Note 1 Pts. 5 and 6, Note 2, 
Pt. 10. 

Sections 302 and 363. Sec Note 2, F-N (3). 

Sections 201 and 202. See Note 2, F-N (3). 


Sections 324. 434, 392 and 397, I. P. C. See 
Note 2, F-N (2). 

Sections 411 and 412 I. P. C. See Note 1, 
F-N (10): Note 2, F-N (2). 

Sections 392 and 458, I. P. C. See Note 1, 
F-N (8). 

Sections 302 and 396. Sec Note 2, F-N (3). 

Sections 365, 366 and 376. Seo Note 5, F-N 
(2); Note 2, F-N (2). 

Sections 379 and 395. Seo Note 1, F-N (10); 
Note 2. F-N (2). 

Sections 352 and 147. See Note 2, F-N (2) 
and F-N (10). 

Sections 301 and 32G. See Note 1, Pt. 12. 

Sections 147 aud 323. See Note 2, F-N (3). 

Trial with assessors. See Note 1, Pt. 11. 

Trial with jury. See Note 1, Pt. 9a and 10. 


1. Scope and principle of the Section. 

The Section contemplates a conviction of a minor offence included in 
the offence charged in either of two cases. The first is where the offence cliarged 
consists of several particulars, a combination of some only of which constitutes 
a complete minor offence and such combination is proved but the remaining 
particulars are not proved. The second is where facts are proved which reduce 
the offence charged to a minor offence,^ Illustration (a) to the Section is an 
example of the first class of cases and Illustration (b) of the second.- 

Illustrations. 

(а) /I is charged, uudor S. 407, I. P. C., with crimioal breach of trust in respect of 
property entrusted to him as a carrier. It appears that ho did commit criminal breach of 
trust under S. 406 in respect of the property, but that it was not entrusted to him as a cairior. 
He may bo convicted of criminal breach of trust under S. 406. 

(б) A is charged with murder. He may bo convicted of culpable homicide, or of causing 
death by negligence. 


(Code of 1661— Nil). 


dayal. 

2. (1893) 7 C P L K 17 (18), Empress v. Sheo- 
dayal. 


Section 238 — Note 1. 

1. (1893) 7 C P L R 17 (18), Empress v. Shco- 
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Sec. 288 
Note 1 


The principle on which the Section proceeds is that where an offence 
consists of several particulars, a combination of some only of which constitutes 
a complete minor offence, the graver charge gives notice to the accused of all 
the circumstances going to constitute the minor offence of which he may be 
convicted. The latter is arrived at by mere subtraction from the former. But 
when the circumstances constituting the major charge do not necessarily and 
accoiding to the definition of the offence imputed by that charge, constitute the 
minor offence also, the principle no longer applies, because notice of the former 
does not necessarily involve notice of all that constitutes the latter.^ 

The Section is an exception to the rule that a person cannot be 
convicted of an offence with which he is not charged.^ Therefore though under 
this Section an accused person, can be convicted of a different offence, from 
that he was accused of, it should be done only in cases where the accused is 
not prejudiced in any way by the conviction on the new charge.® Thus where 
the accused is charged under Section 457 Penal Code for criminal trespass with 
intent to commit theft and where he denies the trespass, he cannot be convicted 
of criminal trespass with intent to commit adultery under Section 456 Penal 
Code because upon the case for prosecution and on the line of defence adopted 
by the accused, the latter cannot be said to have any knowledge of the charge 
of which he is convicted and would therefore be prejudiced in his defence.® 
But where in such a case the accused himself admits trespass but states that 
it was with the intention of committing adulteiy and not theft, he ca;ninot be 
held to be, in any way, prejudiced, inasmuch as, in order to sustain a conviction 
under Section 456 it is not necessary to specify any criminal intention. It is 
sufficient if a guilty intention is proved such as is contemplated in Section 441 
of the Penal Code.”^ 

Though the Section enables a Court to convict a person of a minor 
offence, when charged with a major offence, there is no provision of law 
which allows the converse case viz., the conviction for a major offence on a 
cliargc of a minor one.® 

The powers given by this Section are not controlled by the Sections 
of the Code which prescribe the procedure to be followed in trying the offence 


3. (1874) 11 Bom H C R 240 (241), Beg v. 

Chand hiur. 

(1803) 7 C P L R 17 (18), Eniprezs v. Sheo- 
daynl. 

(1900) 13 C P L R 1G7 (168), Empress v. 
Dongria Gaoli. 

(1924) 1924 Bom 502 (504): 49 Bom 84: 26 
Cri L Jour 1000, King-Emperor v. 
itanchhod Sursang. 

4. (1925) 1925 Cal 903 (904): 26 Cri L Jour 

594 : Natjan Ullah v. Emperor. 

5. (1922) 1922 Pat 5 (7): 23 Cri L Jour 114, 

Balkcsar Singh v. Emperor. 
(1917)1017 Cal 824 (825): 44 Cal 358 : 17 
Cri L Jour 424, Karali Prasad Garu 
V. Eiiii'eror. 

(1921) 1921 Pat 217 (218), Jadav STahton 
V, Emperor. 

(1913) 14 Cri L Jour 212 (213): 19 Ind Cas 
308 (Cal), Sital Chandra ilaitra v. 
Emperor. Charge under S. 324, 
I. p. C. — Conviction under S. 352 — 


Accused held prejudiced in the cir- 
cumstances of the case and convic- 
tion set aside and retrial ordered. 

6. (1022) 1022 Pat 5 (7): 23 Cri L Jour 114, 

Balkesar Singh v. Emperor. 
(1914)1914 Cal 663 (063): 41 Cal 743 : 15 
Cri L Jour 190, Mahomed if ossein 
V. Emperor. 

7. (1917)1917 Cal 824 (825): 44 Cal 358 : 17 

Cri L Jour 424, Karali Prasad 
Garu V. Emperor. 

8. (1899) 1 Bom L R 513 (614), Queen-Empress 

V. Dtirgya. Under S. 398, I. P. C. 
on a charge under S. 325, I. P. C. 
(1912)13 Cri L Jour 429 (430): 1911 Upp 
Bur Eul 98, Nga Kaung Nyein v. 
Emperor. Under S. 458 on a charge 
under S. 392. 

(1921) 1921 Low Bur 36 (37) : 11 Low Bur 
Rul 45, Nga Po Kipn v. Emperor. 
Under S. 468 on a charge under 
S. 465. 
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charged and have nothing to do with the form of the trial nor with the 
convicting authority.® Thus the Sectiort invests a jury empanelled to try an • 
offence triable by a jury to find as an incident that the facts proved amount 
to a minor offence and return a verdict of guilty or not guilty of such offence®' 
though such offence may not be triable by jury but is triable only by 
assessors.^® In the same way it empowers a Court trying an accused person 
for an offence with the aid of assessors to convict him for a minor offence 
triable by jury; care should, however, be taken to frame a charge for the minor 
offence, where the facts indicate a reasonable possibility of the minor offence 
being made out, so that from the beginning the trial may proceed according to 
the provisions of the Code and the parties concerned may have an opportunity 
to object to the trial if so advised.^^ But the Section has no application to 
cases where there is no conviction by the jury, of the minor offence. Thus 
where on a charge under Section 304 Penal Code the jury returned a verdict 
of not guilty, but returned a verdict of “guilty but not voluntarily” under 
Section 326 the verdict amounts to only a verdict of “not guilty’’ under Sec- 
tion 326 and this Section lias no application to such a case.'^ 


2. “Minor offence.” 

The words “minor offence” are not defined anyivhere in the Code and 
ought to be taken in their ordinary sense and not in any technical sense.^ See 
the undermentioned cases^ for illustrations of major and minor offences. As 


0. (1021) 1921 Bom 59 (60. 61): 45 Bom 619: 

22 Cri L 3 OMr ol, Chang ouda Por- 
gouda v. Emperor. 

(1026) 1926 Bom 134 (135): 27 Cri L Jour 
650, Emperor v. Amanat Kadar. 

9a. (1865) 3 Suth W B 41 (41), Queen v. 3atoo 
Sheikh. 

10. (1902) 26 Mad 243 (246, 247. 248. 249), 
Pattikadan Vmmarn v. Emperor. 
Verdict under S. 325, I. V. C., on a 
charge under Ss. 302, 397. 

(1895) 25 Bom 215 (217. 218), Queen- 

Emprexa v. Derji Govindaii. Ver- 
dict under S. 304 on a charge under 
S 302 

(1001) 25 Bom 680 (689, 693,694), King 
Emperor v. Parhhu Shankar. \ er- 
dict under S. 825 on charge under 
Ss. 302 and 304. 

(1926) 1926 Bom 134 (1.35) ; 27 Cri L Jour 
650, Emperor v (iulabchnnd. Ver- 
dict under S. Ill on a charge under 
S. 412. 

(1865) 2 Suth W R 13 (13). Oucenv. Sakhnnt 
Slieikh. \’erdict under S. 379 on 
charge under S. 395. 

(1028) 1928 Mad 275 (275) : 29 Cri L Jour 
351, Arumu'ia v. Emperor. 

Verdict under S. 325 on a charge 
under Ss. 4:31. 392 and 397. 

(1914) 1914 Mad 425 (428) : 37 Mad 2:36 : 13 
Cri L Jour 739. In rc Adnhala 
Mtithiunlu. Verdict under S. 320 on 
a charge under S. 397. 

(1928) 1928 Mad 275 (275. 276) : 29 Cri^ L 
Jour 351, Artiuuiga Kone v. Em- 
peror. Verdict under S. 324 on a 


charge under Ss. 434, 392, 897. 

(1929) 1929 Nag 295 (290) : 31 Cri L Jour 
557, Narngan Singh Chhatri v. Eui- 
peror. Verdict under S. 325 on a 
charge under S. :307. 

(1910) 11 Cri L Jour 030 (630) : 13 Oudh 
Cas 295, 6’/i«6rn/i V. Emperor. Ver- 
dict under Ss. 376 and 109 — Attempt 
OD a charge under S. 376. 

(1915) 1915 Low Bur 39 (45) : 16 Cri L Jour 
076(082.083): 8 LBR274, S. P.Oosh 
V. Emperor. Verdict under Ss, 392 
and 109 on a charge under S. 392. 

11. (1921) 1921 Bom 59 (60. 01) : 45 Bom 619 : 

22 Cri L Jour 51, Changouda Pir- 
gotida V. Emperor. Conviction uuder 
S. 326 on a charge under S. 302, 

12. (1908) 7 Cri L Jour 302 (366, 367) (Cal), 

Emperor v. Kiiiidinini Dos. 

Note 2 

1. (1895) 22 Cal 1006 (1010), Quecn-Einprcs.-i 

Sitn Nath Mandal. 

2. In the foUoxcing cases the first is a minor 
offence, the second offence charged heinii 
the major one : — 

(1932) 1932 Mad 501 (501) : .33 Cri L Jour 
598, Kuppusamij Mudali \. 
peror. S. 143, Penal Codc--S. iiT, 
Penal Code. 

(1808) 4 Mad H C .4pp 18 (i;>). 

(1880) 5 Cal 184 (187), Dhxf.r, r\n, v. ihern 
Ki'lita — S. 182, L'onril Code — S. 211, 
Penal Code. 

(1914) 1914 Sind 66 (66.61); S SindLR 170; 


Sec. 238 
Notes 
1—2 
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Sec. 238 
Note 2 




to what are not major and minor offences, see the cases cited below.® 


% 

Jm ^ V. V. Bhavjya. S. 392, 1. P. C.— S. 898, . 

Khubomal. (Do). > » 

(1924) 1924 Bom 502 (504, 507) : 49 Bom 84 : 

26 Cri L Jour 1000, King Emperor v. 

Itanchhod Sursang. S. 307, Penal 

Code — S. 304 Penal Code. 


(1922) 1922 All 114 (114), Hanuwan v. King 
Emperor. S. 323. Penal Code— S. 147, 
Penal Code. 

(1923) 1923 Lah 326 (327) : 26 Cri L Jour 
598, Itidar Singhv. Emperor. S. 823, 
Penal Code— S. 148, Penal Code. 

(1931) 1931 Lah 566 (568) : 33 Cri L Jour 815. 
Jogindar Singh v. Emperor. S. 328, 
Penal Code— Ss. 302 and 149 Penal 
Code. 

(1912) 13 Cri L Jour 750 (751) : 6 Sind L R 
116, v. Chagan Bajaram, 

S. 323 Penal Code— S. 304 Penal Code. 

(1907) 5 Cri L Jour 424 (426) ; 34 Cal 325, 
Dasarath Mandal v. Emperor. 
S. 323, Penal Code— S. 304 or S. 325. 

(1912) 13 Cri L Jour 481 (482) ; 39 Cal 896, 
Kunja Bliuniya v. Emperor. S. 323 
Penal Code — S. 325, Penal Code. 

(1928) 1928 Mad 275 (275) : 29 Cri L Jour 
351, Arumugn Konc v. Emperor. 
S. 324, Penal’ Code— Ss. 134,392.397. 

(1934) 1934 Oudh 251 (253) : 35 Cri L Jour 
943, Mohammad iV«6i Khan v. Em- 
peror, S. 325, Penal Code— S. 304, 
Penal Code. 

(1929) 1929 Nag 295 (296) : 31 Cri L Jour 
557, Narayan Singh v. Emperor. 
S. 325, Penal Code — S. 807, Penal 
Code. 

(1926) 1926 Cal 895 (896) ; 27 Cri L Jour 
926, Emperor v. G. C. IV'ilson, Ss. 
325, 326, 384, Penal Code— S. 304, 
Penal Code. 

(1914) 1914 Mad 425 (428) : 37 Mad 236 ; 13 
Cri L Jour 739, In re Adabnlamuthi- 
yalu. S. 326, Penal Code — S. 397, 
Penal Code. 

(1875) 2.3 Suth W R Cri Rul 61 (62), Queen v. 
Lukhinaraiyi Agoori. S. 335, Penal 
Code — S. 395, Penal Code. 

(1926) 1926 Cal 1059 (1060): 53 Cal 599: 
27 Cri L Jour 1314. /lit V. Em- 

2 )cror. Ss. 341, 352, I. P. C.— S.366. 
I. P. C. 

(1884) 7 Mad 454 (456, 457), Queen E»n- 
pnss V. Bapadu. S. 352, I. P. C. — 
S. 147,1. P. C. 

(1922) 1922 Mad 110(111, 112); 23 Cri L 
Jour 206, Myithukatiakku Pillai v. 
Em 2 )cror. (Do). 

(1895) 22 Cal 1006 (1008, 1000). Queen Em. 
pras^v. Sitayiath Mandal. S. 365, 
I. P. C.— Ss. 3GG, 376, I. P. C. 

(1893) 17 Bom 309 (372). Queen Empress 
V. Khoda Uma. S. 379, I. P. C. — 
S. 395, I. P. C. 

(1864) 1 Suth W R Cri L 13 (13). (Do). 

(1895) Ratanlal 797 (797), Queen Empress 


(1929) 1929 Sind 147 (148) : 30 Cri L Jour 
i875, Maroon v. Emperor. S. 403, 
L P. C.— S. 395, 1. P. C. 

(1898) 21 All 127 (128), Queen Empress v. '* 
Mathura Prasad. S. 408, I. P. 0. — 
S. 409, 1. P. C. 

(1926) 1926 Bom 134 (135) ; 27 Cri L Jour 
650, Emperor v, Gulabchand Dosoji. ’ 
S. 411, I. P. C.— S. 412, I. P. C. 
(1867) 7 Suth W R 73 (74), Queen v. Joge- 
shur Bagdee. (Do). 

(1928) 1928 All 139 (140); 29 Cri L Jour 
232, Mar Prasad v. King Emiyeror. 

S. 411, I. P. a— S. 413, I. P. C. 

(1886) Ratanlal 293 (294), Queen Evi 2 >re$$' 

V. Balu. S. 414, I. P. C. — S. 457, ‘ 
I. P. 0. 

(1925) 1925 Pat 389 (389) ; 26 Cri L Jour 
682, Banamali Kumar v. Em- 
peror. S. 426, I. P. C. — S, 430, 

I. P. C. 

(1887) 1887 Pun Re No. 9. page 14(16), Alla. 
Bakhsh V. Empress. S. 447, I. P. C. 
— S. 457, I. P. C. 

(1913) 14 Cri L Jour 424 (425) : 28 Ind Cas 
408 (All), Hup Deb v. King Em- 
peror. S. 447, I. P. C. — S. 82 of 
the Forest Act. 

(1917) 1917 Cal 824 (826): 17 Cri L Jour 
424 (426) : 44 Cal 358, Karali Prgsad 
Guru V. Emperor. S. 456, I. P. C. 
— S. 457, I. P. C. 

(1921) 1921 Pat 217 (218), Jadab Mahton 

T. Emperor. (Do). 

(1914) 1914 Cal 649 (655): 41 Cal 545: 15 
Cri L Jour 35 : C. H. Booth v. Em- 
peror. Bengal Excise Act 5 ot 1909 
Ss. 61 and 46 (a) — S. 46. 

(1935) 1935 Pat 129 (130): 36 Cri L Jour 
829, Nihora Kahar v. Emperor. 

S. 454. I. P. C.— S. 447, I. P. C. 

(1928) 1928 Oudh 402 (403) : 3 Luck 680 : 
29 Cri L Jour 893, Emperor v. 
S/iit’fl Datta. S. 290, I. P. C. — 

S. 278, I. P. C. 

3. (1924) 1924 Mad 375 (376) : 47 Mad 61 : 25 
Cri L Jour 554, lyi re, Srecraynalu. 

S. 160. I. P. C. — Ss. 147 and 323, 

1 P c 

(1912) 13 Cri L Jour 18 (18) : 5 Sind L E 123, 
Imperator v. Pino, S. 202 — S. 201. 
(1933) 1983 Cal 294 (295) (SB): 34 Cri L 
Jour 524, Madhusingh Kaiharta v. 
Emperor. S. 302 — S. 396, I. P. C. 
(1925) 1925 Cal 903 (904): 26 Cri L Jour 
594, Nayan Ullah v. Em 2 )cror. 
Ss. 304 and 149— S. 304, I. P. C. 

(1929) 1929 Mad W N 185 (185), In re, 
Ponniah Botvther. S. 323 — S. 897. 
(1894) 7 0 P L R 17 (19), Empress v. Sheo- 
dayal. S. 830— S. 802. 

(1926) 1926 Cal 895 (896) : 27 Cri L Jour 
926, Emperor v. G. C. iri/son. 
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'Abetment'. — Abetment is not a minor offence having regard to the 
manner in which Sub-Section 2-A expressly makes mention of an attempt to 
commit an offence and is silent as to abetment of an offence. It therefore cannot 
come under this Section.'*. As to whether a person charged with a substantive 
offence can be convicted of the abetment thereof without framing a charge, see 
Notes to Section 236 ante. 

Rioting <ind unlawful assembly: — A charge of rioting under Sec- 
tion 147 or of being a member of an unlawful assembly imder Section 149, 
does not by itself or by being charged together with a charge of hurt, include 
as a minor offence an act of violence by an individual accused so as to 
authorise under this Section a conviction for grievous hurt under Section 323^ 
or Section 325® or Section 326^ or for assault imder Section 352® or for 
criminal trespass.® The High Court of Madras has however held that a convic- 
tion on the substantive charge only on a charge coupled with Section 149. 
Penal Code is not necessarily bad, the legality of the conviction depending on 


whether the accused has or has not been 
the charge.^® 


S. 334— S. 352. I. P. C. 

(1804) 2 Weir 302, (302), Safari Ayee, In 
re. S. 3G3— S. 3C2. 

(1906) 3 Cri L Jour 240 (212) (Bom), Em- 
2 >cror v. Sakhnram Gantt. S. 306 — 
S. 376. 

(1030) 1030 Lah 544 (544): 32 Cri L .Jour 
301, Manyloo v. Emperor. S. 369 — 
S. 302. 

(1885) Ratanlal 211 (212): Queen Emiyress 
V. Dala Tala. Ss. 380, 457— S. 305. 

(1912) 13 Cri L Jour 507 (.097) : 16 lud Cas 
165 (Cal), Amatiallah v. Emperor, 
S. 384— S. 379. 

(1924) 1924 Lah 109 (110); 4 Lah 373: 25 
Cri L Jour 385, Wallu v. Emperor. 
g 302 

(1000) 13 CPLR 167 (168): Empress v 
Donyria Gaoli. S. 404 — S. 302. 

(1926) 1926 Lah 691 1691): 7 Lah 561 : 27 
Cri L Jour 1001, Ohauns v. Em- 
peror. S. 412— S. 302. 

(1926) 1926 Lah 132(134): 26 Cri L Jour 
1361, Achpnl v. Emperor. S. 412 — 
S. .396, I, P. C. 

(1925) 1925 Oudh 89 (89) : 25 Cri L Jour 
1087. Munnay Mirza v. Emperor. 
S. 426—8. 452. 

(1930) 1930 Rang 158 (159) : 8 Rang 13 : 31 
Cri L Jour 799, U Kn Deo v. Empe- 
ror. S. 427 I. P. C.— S. 409. 

(1931) 1031 Cal 414 (111) : .59 Cal 8 : 32 
Cri L Jour 892, Mehar Hheikli v. 
Emperor. Ss. 448. 323— S. 39,5 l.P.C. 

(1922) 1022 Bom 97 (98) : 46 Bom 6.07 : 23 
Cri L Jour 259. Mutuhhai , 1 /. Shah 
V. Emperor. Ss. 96 and 155 Bombay 
District Municipal .-\ct. 

(19.34) 1934 All 872 (873); 36 Cri L Jour 760, 
Dipchandv. Emperor. S. 353. l.P.C. 
— S. 323. Opinion tentatively ex- 
pressed. 

4. (1927) 1927 Cal 63 (64) ; 23 Cri L Jour 2, 


materially prejudiced by the form of 

t 


Hulas Chand Bald v. Emih-ror. 
(1927) 1927 All 35 (36) ; 49 All 120 : 27 Cri 
L Jour Ills, Mahabir Prasad v. 
Emperor. 

(1924) 1924 Bom 432 (432) : 25 Cri L Jour 
1135, Emperor v. Jtaqhya Nagya. 

5. (1907) 5 Cri L Jour 424 (426) : 34 Cal 325, 
Dasarath lilatidal v. Emjteror. 

(1918) 1918 litad 496 (496, 497) : 18 Cri L 
Jour 860. In re Montjnlu Aorodhono 
Ilathi. (Napier, J., contra). 

6. (1907) 5 Cri L Jour 427 (432) : 34 Cal 698, 
Jatindra NalhChatlerji v. Emperor. 

(1912) 13 Cri L Jour 502 (50.3) : 15 Ind Cas 
646 (Cal), Ileazuddi v. Em 2 >eror. 
(1920) 1920 Pat 216 (218, 219) : 21 Cri L 
Jour 439, Pertab Uni v. Emperor. 
(1880) 5 Cal 871 (873), Queen-Empress v. 
Mahnddi. 

7. (1015) 1015 Cal 202 (294) : 41 Cal 662 : 15 
Cri L Jour 155, Emperor v. Mndan 
Mondal. 

(1901) 6 Cal W N 98 (101). Batn Sarup Bai 
V. Em peror. 

8. (1029) 1929 Pat 712 (713); 9 Pat 642; 30 Cri 
L Jour 891, Hallu (lope v. Emperor. 

(1911) 12 Cri L Jour 82 (82) : 9 Ind Cas 
455 (Cal), Kanta Neya v. Emjteror. 

9. (1875) 23 Suth \V R 59 (59). Queen v. Sala- 
mat Ali. 

(1914) 1914 Cal 631 (632) : 15 Cri L Jour 
188, Ariff Munshi v. Etn peror. 
(1918) 1918 Mad 496 (496) : IS Cri L J-.ur 
860, In re Man<falu Avrodhono 
Hathi. 

10. (1025) 1925 l^Iad 1 (6) : 47 Mad 716 : 25 Cri 
L Jour 1297 (F B), TUeethuiihdoi 
Ooundan In re. Ss. 110 ami 3-6 — 
Conviction under S. 326, 

(1022) 1922 Mad 110 (111); 2:5 Cri LJour 
206, MuthuK'Otifilikn Pillni \. Em- 
peror. S. 117 — Coiiviction under 
S. 352. 


Sec. 238 
Note 2 
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Sec 238 
Notes 
3— i 


i. When minor offence requires complaint. — Sub-Section 3. 

This Section must be read subject to Sections 198 and 199 ante which 
require the complaint of the aggrieved person, before the Court can take 
cognizance of offences referred to therein. 

A person charged with one offence cannot therefore be convicted of 
a minor offence if the latter requires a complaint by a particular person men- 
tioned in Sections 198 and 199 of the Code, when there is no such complaint. 
Thus a prosecution for adultery under Section 497 or for enticing away a 
married woman under Section 498 requires a complaint by the husband and 
therefore a person charged with rape or abduction cannot be convicted either 
under Section 497^ or under Section 498“ in the absence of a complaint by the 
husband. Similarly no conviction can be made under Section 498 when the 
complaint was specifically made under Section 497 only.^ So also no conviction 
can be made under Section 500 for defamation in the absence of a complaint 
by the person aggrieved, where the complaint was under Sections 353, and 
504^ or under Section 501 Penal Code.® It has been held in the undermen- 
tioned case® that the Court cannot convict an accused person of a minor offence 
for the taking cognizance of which a complaint under Section 195 is necessary, 
without such complaint. {See also Note 6 to Section 190 and Section 196-A, 
Note 6 ante). 


3. Attempt — Sub-Section 2-A. 

Under the Amendment Act of 1923, Sub-Section 2 of Section 237, has 
been transferred to this Section and re-enacted as Sub-Section 2-A, as more 
appropriate here than under Section 237. 

Under this Sub-Section when a person is charged with an offence, he 
may be convicted of an attempt to commit such offence although the attempt 
is not separately charged.^ 


Note 3. 

1. (1875) 1‘2 Uojn H C R 1 (7), lleg v. Kavjirnv 
Jivbojirnr. 

(1890) 2G Cal 8C3 (867), Lain Ojha v. Queen 

Kiuitreas. 

(1024) 1024 Cal 18 (43) : 25 Cri L Jour 1313, 
Bilintihiirst v. lUorkhuni. 

(1032) 1032 Cal 723 (725, 726) : 60 Cal 170 : 
34 Cri L Jour 177, Ilanuman Snruta 
V. Emperor. 

(1925) 1025 Mad 480 (482) : 48 Mad 774 ; 26 
Cri L Jour 755, DoroisnuuiJiier In rc. 
(1910) 11 Cri LJour 630 (630) : 13 Oudh 
Cas 295, Shubroti v. Emperor. 

(1017) 1017 Pat 699 (690) ; 17 Cri L Jour 
272 (272), Sadho Lai v. Emperor. 
(1934) 1934 Pat 561 (563) ; 13 Pat 729 : 36 
Cri L Jour 17, Ilhikhari Simjh v. 
Emperor. 

(1014) 1914 Cal 473 (475) : 41 Cal 537 : 15 
Cri L Jour 4, Kalichoran ilukerjce 
V. Emperor. case under the 
llengal Excise Act. 

Note 4. 

(1882) 5 All 283 (235), Empress v. Kalin. 
(1912) 13 Cri L Jour 287 (288): 14 Ind Cas 
671 (Bom), Emperor v. Imamkhan 
liasulkhaji. 


(1902)29 Cal 415 (416), Chemon Ctaro v. 
Emperor. 

(1903) 30 Cal 910 (915, 916), Tara Prasad 
Lahn v. Emperor. Distinguishing 
20 Cal 483. 

(1918) 14 Cri L Jour 284 (286) : 1912 Upp 
Bur E 155, Nga Po Thaw v. Empe' 
ror. 

2. (1907) 5 Cri L Jour 164 (167) : 31 Bom 218, 

Emperor v. Isap Mohammad. 

(1904) 27 Mad 61 (62), Jiangaru Asari v. 
Em2)cror. , 

[But see (1893) 20 Cal 483 (486), 
Jatra Shekh Peazat Shekh. Dis- 
tinguished in 80 Gal 910. In this 
case the deposition of the complai- 
nant was held to be a complaint and 
therefore coming under the Section.] 

3. (1873) 1873 Pun Re No. 18 page 20 (21), Shcr 

Singh v. Crown. 

4. (1887) 10 All 39 (42, 43), Queen Emiwess v. 

Deokinandan. 

5. (1923) 1923 Oudh 4 (6) : 26 Oudh Cas 44 ; 

23 Cri L Jour 641, Gaya Barhai v. 
E7ti2>eror. 

6. (1925) 1925 All 129 (130) : 47 All 114 : 26 

Cri L Jour 446, Narain Svigh v. 
Emperor. 
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5. Powers of Appellate Courts and High Court. 

An appellate Court may exercise the powers under this Section and 
may alter a conviction for a major offence, into one for a minor offence.^ It 
is competent for the High Court even in a reference under Section 307 of the 
Code to convict the accused of any offence which the jury could have con- 
victed him of.^ See also Notes to Section 423 infra. 



What persons 
may be charged 
jointly. 


When more persons 
than one are ac- 
cused of the same 
offence or of differ- 
ent offences com- 
mitted in the same transaction, 
or when one person is accused 
of committing any offence and 
another of abetment of. or at- 
tempt to commit, such offence, 
they may be charged and tried 
together or separately as the 
Court thinks fit, and the provi- 
sions contained in the former 
l)art of this Chapter shall apply 
to all such charges. 


239. ^' following persons 

Wh.i person. cJuirgecl 

may be charged and tried together. 

namely : — 

(a) persons accused of the 
same offence committed in the 
course of the same transaction ; 

(5) persons accused of an 
offence and persons accused of 
abetment or of an attempt to 
commit such offence; 

(c) persons accused of more 
than one offence of the same hind 
within the meaning of Section 234 
committed hy them jointly toitliin 
the period of twelve months ; 

{d) persons accused of differ- 
ent offences committed in the 
course of the same transaction; 

(e) persons accused of an 
offence tvhich includes theft, extor- 
tion or criminal misappropria- 
tion, and persons accused of re- 


* (Codes of 1882 and 1872.— .Vet/iojK $a»ic ns that of IS'JS Coth'.) 

t 


{Code of 1861— Nil.) 


Note 5. 

1. (l‘J22) 1022 All U3 (143) : 23 Cri L Jour 
198, JIanuman v. Emperor. Convic- 
tion under S. 147, aitorn:itivc one 
under S. 323. 

(1924) 1024 All 002 (003); 25 Cri 1> Jour OOO. 
JJantihu V. Emperor. Conviclioii 
under S. 302 altered into one under 
' S. 307. 

(1891) 14 All 25 (20), Queen-Empress v. 
JliKjhes. Conviction under S. 300 
altered into one under S. ,301. 

(1880) Katanlal 203 (204), Empress v. Jialu. 
Conviction under S. 457 altered into 
one under S. 414. 

(1927) 1027 Oudb 200 (29G) : 2 Luck 503; 


28 Cri L Joui 673, Jnmao Hussain 

V. Emperor. 

2. (1877) 3 Cal 189(102). Empress y. Unrai 
Utrdhn. Conviction under S. 113 on 
charge under Ss, 320 and 149 
(1908) 8 Cri L Jour 143 (144) (Com), 

peror v. Chnndrohrishna. ('onvic- 
tion under S. 370 on chui-c under 
S. 395. 


(1805) 22 Cul 1000(1000), Queen- E m pre;^< v. 
Sitanalh Hanihil. Conviction ujidov 
S. .305 on a cliareo uudoi Ss. 3(iG 
and 370. 


(1914) 1014 Mad 425 (428; ; ;:V iMad 0.36 : 13 
Cri L Jour 730, [ n ic Adahnla J/u* 
thiualn. Conviction under S- 320 on 
a charge under S, 


Sec. 238 
Note S 


Sec. 239 
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Sec. 239 ceiving or retaining or assisUng 

in the disposal or concealment of 
property possession of which is 
alleged to have been transferred 
by any such offence committed by 
the first named persons^ or of 
abetment of or attempting to 
commit any such last named 
offence ; 

(f) persons accused of offences 
under Sections 411 and 414 of the 
Indian Penal Code or either of 
those Sections in respect of stolen 
property the possession of which 
has been transferred by one 
offence; and 

(g) persons accused of any 
offence tinder Chapter XII of the 
Indian Penal Code relating to 
counterfeit coin^ and persons 
accused of any other offence 
under the said Chapter relating 
to the same coin^ or of abetment 
of or attempting to commit any 
such offence; 

and the pro\dsions contained 
in the former part of this Chap- 
ter shall, so far as may be, apply 
to all such charges. 


Illustrations, 

(a) A and B arc accused of the same murder. A aud B may be charged aud tried together 
or tho murder. 

(b) A and B are accused of a robbery, in the course of which^ A commits a murder with 
which B has nothing to do. A and B may be tried together on a charge, charging both of 
them with tho robbery, aud A alone with the murder. 

(c) A and B are both charged with a theft, and B is charged with two other thefts, 
committed by him in tho course of tho same transaction. A and B may bo both tried together 
on a charge, charging both with the one theft, and B alone with tho two other thefts. 


Synopsis, 


Note No. 


Scope and applicability of the Section. 1 
This Section and Ss. 234 to 239, if 

mutually exclusive. 2 

• ‘■May be tried together.” 3 

“Accused of the same offence” — Cl. (a). 4 

Abetment and attempt — Cl. (b). 5 

"Same transaction” — Cl. (a). 6 


Note No. 


Acts done in pursuance of conspiracy. 7 
Acts in prosecution of a common ob* 

ject. 8 

Several persons giving false evidence in 

the same case. 9 

Printing and^ publishing seditious 

matter. 10 


• / 


4 
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Defamation by different persons. 1 1 

Continuing offence. 12 

Kidnapping and abduction. 13 

Keeping gaming house and using it. 14 

Charge need not refer to transaction 

being same. 15 

Clause (e). 16 


Clause (f). 17 

Clause (g). 18 

Simultaneous trials. 19 

Criminal breach of trust and receiving 

stolen property. 20 

Effect of illegal trial. 21 


See. 239 
Note 1 


Other Topics. 


Accused need not act together from start to 
6nish. See Note 6. Pt. 6. 

Bribery. See Note 8. Pt. 2. 

Charge and not final result. See Note 6, Pt. 6. 
Contempts of Courts by different persons. Soo 
Note 6. F-N. (4). 

Dacoities. See Note 3, Pt. 4, Note 6; Pt. 7; 
Note 6 F-N. (4). 

Different accused tried for different offences 
in same transaction. See Note 2, Pts. 3 to 
7; Note G. Pt. 1; Note 7, Pt. 1. 

Different objects. See Note 7, Pts. 1 and 2; 

Note 8, Pt. 3. 

Discretion. See Note 3. 

Distinct and separate offences. See Note 6, 
F-N. (4). 

Distinct offences in same transaction. See 
Note 2, Pt. 3a. Note 6, Pt. 1. Note 7; 
Note S; Note 9; Pt. 3. Note 10; Note 11. 
False information. See Note 6, F-N (2) and (4). 

Fights. See Note 8 Pts. 3 to 5. 

Forgery. See Note 5, F-N. (1); Note 6, F-N. (1). 
Forgery and perjury. See Note 9, F-N. (1). 
Jurisdiction not affected. See Note 1, Pt. 4. 
Kidnapping with other offences. Sec Note 6, 
F-N. (4). 


Legislative Amendments. See Note 2; Note 16; 
Note 17. 

Local and special Acts. See Note 2, Pt. 8. 

Note 6. F-N. (1) and (4); Note 21 F-N. (1). 
Murder with other offences. See Note 4, 
F-N. (4). 

Murder and S. 201, I. P.- C. See Note 2, Pt. 3; 
Note 6, F-N. (4). 

Not in same transaction. See Note 2', Pts. 1, 
2 and 5, Note 19. 

Object. See Note 1, Pt. 1. 

Objections. See Note 21, F-N. (1). 

Offence under Ss. 401 and 413, I. P. C. See 
Note C. F-N. (4), Note IG, Pt. 2. 

Offences of same kind. See Note 2, Pts. 1, 2, 
7 and 8. 

Prejudice. See Note 21, Pt. 3; Note 1 F-N. (2). 
Receivers of stolen property — Several and dis- 
tinct. See Note 17, Pt.s. 1 to 5. 

Receiving stolen property. See Note IG; Note 
17: Note G. F-N. (4). 

Security proceedings. See Note 1, Pt. 3a; Note 
G. F-N. (4). 

Sections 411 and 458, I.P.C. See Note G F-N. (4). 
Trials and not enquiries. See Note 1, Pts. 2&3. 
Two opposing parties under S. 107. See Note 1, 
F-N. (3a). 


1. Scope and applicability of the Section. 

This is the last exception to the rule enacted in Section 233 that cv'cry 
offence must be tried separately. It is under this Section that the joint trial of' 
several accused persons is permissible.^ 

The Section applies only tcv trials and not to enquiries. It is not illegal 
therefore to jointly commit several accused persons for ofTcnces not falling 
within the provisions of this Section^ though it should, as a matter of prudence, 
be avoided.^ 

Inquiries under Cliapter VI 11 stand on a somcwliat different footing. 
Under Section 117 of the Code such inquiries have to be made as nearly as 
may be practicable in the manner prescribed for conducting trials. Section 239 
will apply to such inquiries and a joint inquiry of several persons proccodod 
against under Chapter VIII would be illegal if the case docs not come within 


Section 239 — Note 1. 

1. (1908) 8 Cri L Jour 11 (13) : 4 Nag L R 71, 

Etuinror v. liaUiuml Simjh. 

2. (1897) Rataulal 015 (915). Qticen-Emiyrcss 

V. liaijhu Valad llari. 

(1902) 2G Mad 592 (504). In the luatlcr of 
Govindu. 

(1919)1919 Mad 45 (47): 20 Cri L Jour 
379 : 42 Mad 561, In re Nalhiri 


Chachioh. 

(But see (1897) Ratanlal f) 2 r. (m> 2 G). 
Quecn-Etni/ress v. Diiiilnta hh^ndi. 
Where it was quashed on account 

of prejudice caused]. 

1. (1809) 11 Snth W R IG (Ph, Thr^ 

Kureein. I 

(1881) 18S1 Pun Re 22> page 17 Tjb) 
Queen IlaiblrC. 

. ,t ^ < 

, y 


$ 

A 



Cr. P- C. 170 & 171 
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Sec. 239 
Notes 
1—2 


the terms of this Section.®® ■ -r 

The Section is subject to the rules as to jurisdiction laid down in 
Chapter 15 and consequently a Magistrate cannot try persons for offences 

committed outside his jurisdiction, though otherwise the case may fall within 
the provisions of this Section.^ 

The provisions of the Section refer to persons accused, that is to say, 
charged. The provisions are therefore intended to deal vnth the position as it 
exists at the time of charge, and not with the result of the trial. Hence, a joint 
trial of several persons under this Section is not vitiated merely by the fact 
that at the end of the trial the facts found happen to be different from those 
on the footing of which the charges were originally framed.® 

2. This Section and Ss. 234 to 239, if mutually exolusive. 

A and B are accused of jointly committing two distinct offences of the 
same kind but not forming part of the same transaction. Can they be tried 
together? Under the Section as it stood before 1923 there was no provision corres- 
ponding to Clause (c) of the present Section and there was a divergence of opi- 
nion on the question. According to one set of cases^ the words at the end of the 
Section “and the provisions contained in the former part of this chapter shall 
apply to all such charges” did not refer to Section 234 to Section 238 but 
only to Sections 221 to 232, that, therefore, the word “person” in Section 234 
could not in view of the said words in quotation, be read as including “persons,” 
that neither Section 234 nor Section 239 consequently applied to the case and 
that therefore they could not be tried together. According to another class of 
cases® the words quoted above include also Sections 234 to 238, tliat in this 
view, the word "person” in Section 234 must be read as including “persons” 
and tliat the trial was not bad. Clause (c) of the present Section now makes 
it clear that such a trial is permissible. 

There is still, however, a difference of opinion in cases not covered 
by clause (c) as to whether Sections 234 to 238 and this Section are, or are 
not, mutually exclusive. Where A and B were accused of murdering X and B 
was also accused in the alternative under Section 236 of an offence imder Sec- 
tion 201 of the Penal Code, it was held that A and B could be tried together 
for the offences under Sections 302 and 201 respectively.® Similarly where A, 


3a. (1901) 1 Ori L Jour 58 (GO) (Cal). Pran 
KrUlxna Saha v. Emperor. 

(1891) Rataiilal 565 (580), Queen-Empress 
V. Gaiba. 

(1891) Ratanlal 55C (557), Queen-Empress 

V. Bapu. 

[See (1007) 5 Cri L Jour 197 (199) 
(Cal), Kamal Narayan Choirdhury 
Emperor. Two opposing p.arties 
uuder S. 107 proceeded against at 
one inquiry.] 

4. (1929) 1929 Mad 839 (840) ; 30 Cri L Jour 

llGl : 62 Mad 991. Sachidanandam 
V. Soicmya Gopala Aiyentjar. 

5. (1935) 62 Cal 94G (950), Snperiniendent and 

Bemembrancer of Legal Affairs, 
Bengal v. Raghulal Brahman. 

Note 2. 

1. (1914) 1914 Low Bur 263 (2G1) : 16 Cri L 
Jour 44 (45) : 7 Low Bur R 272, Po 
Uya V. Emperor. 


(1918) 1918 Nag 139 (140) : 20 Cri L Jour 7 
Shyad Lai v. Emperor. 

(1900) 3 Cri L Jour 126 (128) : 33 Cal 292, 
Budhai Sheikh v. Tarah Sheikh. A 
and B looting on two occasions. 
(1911) 12 Cri L Jour 266 (267) : 10 Ind Cas 
331 (Lah), Mahbub AH v. Emperor. 
(1903) 8 Cri L Jout 191 (198) : 1 Sind L R 
73, Emperor v. Gulam valad 
Saran'i. 

(1921) 1921 .\11 246 (247) : 22 Cri L Jour 
657, Bam Prasad v. Emperor. 

2. (1923) 1923 Mad 181 (181) : 23 Cri L Jour 

719, Kovagayiti In re. 

3. (1908) 8 Cri L Jour 191 (198) : 1 Sind L R 

73, Emperor v. Gulam valad Sa* 
rang. 

[See also (1929) 1929 Cal 208 (299) : 
56 Cal 1106: 30 Cri L Jour 1015, 
Tola Meah v. Emperor. In the 
case of a joint trial of accused per* 
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B land C jointly commit first, offence X and then offence K, X and Y form 
parts of the same transaction, and A, B and C can be tried together for 
offences of X and Y under the provisions of Section 235 read with this 
Section.^* On the other hand where A and B were accused of jointly committing 
offences X and Y or in the alternative abetment thereof, it was held that the 
words quoted above did not refer to Sections 234 to 238, that Section 236 could 
not therefore be applied to cases coming under this Section and that the joint 
trial was bad.** 

Where A and B were accused of jointly committing first an offence 
X and then another offence Y, {X and Y not being offences of the same kind 
nor forming part of the same transaction) it was held that, though Section 235 
and this Section should be read together, neither of them applied to the case 
and that a joint trial of A and B for the said offences was not permissible.^ 

Where A was charged with being in dishonest possession of several 
bullocks belonging to different persons and A, B and C were charged with 
being in dishonest possession of the bullocks of one of such persons, it was held 
that A, B and C could be tried together by combining Sections 234 and this 
Section.® 

It has also been held in the undermentioned case"^ tliat where several 
offences of the same kind form parts of the same transaction they can all be 
tried together and that Section 234 cannot be applied so as to limit the number 
of offences triable to three. This view seems however, to proceed on the 
basis that the words “former part" at the end of this Section do not apply to 
Sections 234 to 238. Offences under Section 41 (h) and 41 (j) of the Factories 
Act 1911 are offences of the “same kind” within the meaning of this Section.® 
In the case of a joint trial under this Section, it is open to the Court to 
convict a person of an offence of which he was not expressly cliarged, by apply- 
ing the provisions of Section 237.® 

3. “May be tried together.” 

Before the amendment of 1923 the Section contained the words “as it 
thinks fit” and it was held that it was in the discretion of the Court to adopt, 
in each case, whichever course it regarded as most conducive to the ends of 
justice.^ The omission of the said words in the present Section docs not however, 

sons an alternative charge against 
one of them is legal.] 

3a. (1919) 1919 Cal 367 (368) : 20 Cri L Jour 
122 : 46 Cal 712, Kailash Chandra 
Pal V. Emperor. 

(1932) 1032 .411 25 (26): 33 Cri L Jour 122 : 

54 All 337, Kashi Nath v. Emperor. 

[Sec however (1916) 1916 Cal 124 
(124) ; 17 Cri L Jour 224 (224), lia- 
himan v. yioharak ilondal. 

Fresh trial was ordered]. 

4. (1929) 1929 All 202 (203. 204) ; 30 Cri L 

Jour 637 ; 51 All 544. Janeshar Das 
V. Emperor. 

5. (1913) 14 Cri L Jour 116 (117) : 18 Ind Gas 

676 (.411), Shankcr v. Emperor. 

6. (1934) 1934 All 811 (812, 813) : 35 Cri L 

Jour 1224, Niranjanv. Emperor. 

7. (1926) 1926 Oudh IGl (165) ; 26 Cri L Jour 

1602, Bishatniihar Nath Tandun v. 


Em2}cror. 

8. (1932) 1932 Pat 188 (189) : 33 Cri L Jour 

274, A'jaru’ala v. Emperor. 

9. (1935) 62 Cal 946 (950), Huperiyiletident 

a7id lientembrancer of Leijal Affairs, 
Bengal v. liaghulal Brahman. 

Note 3. 

1. (1923) 1023 All 91 (106. 107) : 45 All 22G : 

25 Cri L Jour 497, Emperor v. liar 
Prasad Bhargava. 

(1924) 76 Ind Cas 966 (067) : 2.5 Cri L Jour 
294 (Cal), Emperor v. Charu, (. K.in- 
dcr MuUerjce. 

(1915) 1015 Cal GS8 (639) : 16 Cri L Jour 3 • 
(4) : and I'.mem- 

brancer of Legal Affairs, Bengal v. 
^onmohnn Ito;i. 

(1890) 13 Mad 420 (427j, (^^ueen- E mpress v. 
Hami. 

[Sea also (1920) 1020 Nag 255 (260, 
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make any difference and the words “may be tried together” show that it is 
still in the discretion of the Court to adopt whichever course it thinks best.^ 
Wherever the applicability of the Section is doubtful, it is far better that it 
should not be applied than that it should ^ Where 4 dacoities were committed at 4 
different places within 2 years and the accused, 14 in number, were alleged to 
have taken part in one or more of them, it was held that it would have been 
more proper to try them separately for the dacoities in which they took part 
rather tlian try them jointly for an offence under Section 400, Penal Code.'^ 

An exercise of discretion under the Section even if improper, will not be 
interfered with unless it has occasioned a failure of justice.® 

4. “Accused of the same offence” — Cl. (a). 

The word “offence” has been defined in Section 4 (1) (o) ante as 
meaning “any act or omission made punisliable by any law for the time being 
in force.” The words “same offence” would therefore signify one and the same 
physical act of crime and not different acts constituting crimes called by the 
same name or punisliable under the same Section.^ Thus several persons being 
together in possession of the same stolen property^ or several persons together 
subscribing their names to a false written statement^ commit the same offence. 
See also the following cases.^ Where 5 or more persons actuated by a single 
motive made several attacks against certain persons, it was held that they com- 
mitted a single riot and not a number of separate riots.'*^ 

In the undermentioned case® when A made a false charge against X 
of stealing goals, and next day B made a false charge against X of stealing 
the same goats, it was held tliat A and B committed the same offence. It 
is submitted that this is not correct. A and B cannot be said to have committed 
the same act of crime though they may be said to have committed similar acts 
forming part of the same transaction. The same observations would apply to 

the case cited below.®* 


2G1) ; IG Nag L R 9 : 21 Cri L Jour 
810, Govinda Sambhuji Mali v. Em- 
2 >cror.] 

2. (1915) 1915 Cal 688 (089) ; 10 Cri L Jour 3 
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moiled in any way. 

3. (1927) 1927 Mad 177 (178) i 50 Mad 735 : 27 

Cri L Jour 1381, SamiuUah Sahib v. 
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4. (1911) 12 Cri L Jour 2G0 (201) : lO lud Ca.s 

833 (Lah), Ghulam Mustafa v. 
Emperor. 

6. (1022) 1922 Cal 107 (113) : 49 Cal 573 : 23 
Cri L Jour 057, Abdul Salim v. King 
Emperor. 

Note 4. 

1. (191G) 1910 Nag 73 (75) : 18 Cri L Jour 339 
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Emperor. 

2. (19.34) 1931 .411 811 (812) : 35 Cri L Jour 

1224, Niranjnn v. Emperor. 

3. (1884) 1884 All W N 52 (53), Empress v. 

Mehrban Singh. 

4. (1919) 1919 Cal 3G7 (308) : 46 Cal 712 : 20 

Cri L Jour 122, Kailash Chandra 


Pal V. Em 2 )cror. Two persons to- 
gether cheating another. 

(1917) 1917 Slad 524 (525) ; 17 Cri L Jour 80 
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Three persons jointly entrusted with 
money and committing criminal 
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(1924) 1924 All 233 (234) : 27 Cri L J our 193, 
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(1933) 1933 Rang 271 (272) : 34 Cri L Jour 
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(1935) 1935 Rang 299 (800) : 36 Cri L Jour 
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4a (1925) 1925 Oudh 65 (66): 25 Cri L Jour 
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Emperor. 

5a (1917) 1917 Pat 522 (523): 18 Cri L Jour 
C87, Bfiiperor v. Lain Gope. Where 
five tenauts who act in concert ate 
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Where a single offence has been committed and the allegation of the 
prosecution is that either A or B committed the crime, it cannot be said that 
A and B committed the same offence.® They cannot therefore be tried together 
at one trial under this Section.*^ 

5. Abetment and attempt. — Cl. (b). 

Under Clause (b) persons accused of an offence and persons accused 
of abetment^ or of an attempt to commit such offence,^ may be jointly tried. 
The trial of offenders and their accomplices, would therefore come under this 
Clause; 3 so also would a trial of two persons one for attempt to commit an 
offence and another for abetment of the offence.** 
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Notes 
4—6 


6. “Same transaction”— Cl. (a). 

Where A commits offence X, B commits offence Y and C, offence Z, 
and X, Y and Z form parts of the same transaction, A, B and C can, at one 
trial, be tried for the offences of X, Y and Z respectively.^ The words ‘‘same 


committed in respect of difierent 
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only one offence. 
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Note 6. 

1. (1908) 8 Cri L Jour 75 (80) (Lah), Ishar Das 
v. Emperor. 
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transaction” have the same meaning as they have in Section 235 ante?^ As 
seen in Note 2 to that Section the test whether the several offences are parts 
of the same transaction is to see whether they are so related to one another 
in point of purpose, or as cause and effect or as principal and subsidiary acts, 
as to constitute one continuous action.^ Where there is such continuity of pur- 
pose or design and continuity of action, the different acts may be regarded as a 
transaction.^ Where there is no identity or community of purpose and no concert 
but the accused persons seperately commit offences, whether of the same kind 
or not, they cannot be regarded as parts of the same transaction and a joint 
trial is bad.^ As has been seen in Note 2 to Section 235, proximity of time 
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is not essential to constitute the acts, parts of the same transaction.® Nor is it 
necessary that the accused should have acted together from start to finish.® On 
the other hand the mere fact that several offences of the same kind such as 
dacoity are committed at about a particular time, will not necessarily make them 
parts of the same transaction.*^ 

In order to say whether several persons can be jointly tried as having 
committed offences forming parts of the same transaction, the Court has to look 
to the accu^tion, i. e., the prosecution case as sei forth in the charges them- 
selves, and if according to that case, the offences are such as could be regarded 
as parts of the same transaction it would be justified in holding a joint trial: 
It need not consider what the final result of the case would be.® 

7. Acts done in pursuance of conspiracy. 

It has been seen in Note 2 to Section 235 that where there is a con- 
spiracy liaving a definite object in view, and several offences are committed in 
pursuance of such conspiracy, the several offences will generally form parts of 
the same transaction. This principle will also apply where the several offences 
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S. 235, Criminal P. C., suggests not 
necessarily proximity in time so 
much as continuity of action and 
purpose. 

G. (1911) 12 Cri L Jour 268 (269) : 10 Ind Cas 
349 (Mad), Madasivamy Chetty v. 
Emperor. 

7. (1934) 1934 Oudh 325 (826) : 35 Cri L Jour 

1048 Ganno v. FJmpcror. 

8. (1924) 1924 All 233 (236) : 27 Cri L Jour 

193, Abdullah v. Kvig-Emperor. 
(1934) 1934 All 61 (65) : 35 Cri L Jour 1349, 
PrtHt Das V. Emperor. 

(1929) 1929 Bom 128 (129, 130) : 30 Cri L 
Jour 588 : 53 Bom 344, Emperor v. 
Gopal liaghunath. 

(1924) 1924 All 233 (236) : 27 Cri L Jouc 
193, Abdullah v. Emperor. Ss. 147 
and 302. 

[See also (1925) 1925 Mad 690 (699) : 
20 Cri L Jour 1518 : 49 £Iad 74, 
6’rtiu Mallu Dora, In re. Legality of 
joint trial depends upon accusation 
and not upon result of trial.] 

(1922) 1922 Cal 107 (113) : 23 Cri L Jour 
657 ; 40 Cal 573, Abdul Salim v. 
King-Bmperor. 

(1929) 1929 Cal 160 (161) : 30 Cri L Jour 
619, Kali Kumar v. Nanwali. 

(1928) 1928 Cal 675 (677) ; 29 Cri L Jour 
1022 : 55 Cal 858, Satya Narain 
Mohata v. Emperor. Following 
1922 Cal 107. 

(1932) 1932 All 73 (75, 76) : 83 Cri L Jour 
373, Slohamed Yakub v. Emperor. 
(1933) 1038 Mad W N 528 (533), Satya- 
naratjana v. Emperor. 

(1925) 1925 Rang 296 (299) ; 26 Cri L Jour 
1329 : 3 Rang 95, Abdul Rahman v. 
Emperor, 
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are by different persons.^ The offence of conspiracy and acts done in pursuance 
of the conspiracy form one and the same transaction.^ The transaction continues 
so long as the conspiracy continues.® 

8. Acts in prosecution of a common object. 

All offences committed in prosecution of a common object will generally 

be parts of the same transaction.^ Where j4, B and C gave bribes on different 
occasions to D and E, Police Inspectors, with the same object namely to hush 
up the case against them, it was held that A, 5, C, D and E could be tried at 
one trial for the offences of giving and taking bribes respectively.^ 

Where two opposite parties each consisting of 5 or more persons attack 
each other, each of the parties forms an unlawful assembly, with a different 
common object: they cannot be tried together as one unlawful assembly.® 



Note 7. 

1 (1922) 1922 Cal 107 (112): 23 Cri L Jour 
G57 : 49 Cal 573, Ahdid Saliin v. 
Emperor. 

(1915) 1915 Lah 16 (22) : 16 Cri L Jour 354 
(398, 399) : 1915 Pun Re No. 17, 
Balmokand v. Emperor. 

(1894) 16 All 88 (93), Queen-Empress v. 
Moss. S. 413, Penal CoJe. 

(1920) 1929 Bom 128 (130) : 30 Cri L Jour 
588 : 53 Bora 344, Emperor v. Gopal 
linijh unath. 

(1024) 1924 Rang 98 (99) : 25 Cri L Jour 
270 : IRiuig 604, Emperor v. Nya 
Aunij Conspiring to boycott. 

(1918) 1916 Bom 117 (119, 121J : 20 Cri L 
Jour 71 : 13 Bom 147, Emperor v. 
Madhao Laxman. 

2. (1934) 1934 All 61 (65) : 35 Cri L Jour 1340, 

linm Das v. Emperor. 

(1933) 1933 Mad W N 528 (534), Sahja- 
nnrnynna v. Emperor. 

(1930) 1930 Kang 114 (116. 117) : 7 Rang 
821 : 31 Cri L Jour 387, Mauny Ba 
Chit V. Emperor. 

3. (1915) 1015 Cal 719 (724) : 16 Cri L Jour 9 

(10) : 42 Cal 1153, Ilnresh yath and 
Khayendra Eath v. Emperor. The 
term ** transaction " is not synony- 
mous with the term “ otTcnce.” 

Note 8. 

1. (1928) 1928 All 222 (227) ; 30 Cri L Jour 
b'iO, Emj)eroT V. JhabOnr Mai. Suc- 
cessive articles were written in a 
newspaper in pursuance o( a com- 
mou policy and all the persons who 
bad a hand in the publication are 
jointly triable. 

(1024) 1924 Cal 389 (301) : 50 Cal 1004 : 25 
Cri L Jour 1082, Kjishni Mahc w 
Emperor. Where four accused were 
engaged in a crime from 25th June, 
but the 5th joined them only on the 
7th July next— Held, that the trial 
of the four along with the 5th for 
an act before 7tb July is legal. 

(1925) 1925 Cal 580 (581): 26 Cri L Jour 
3G9, Prtfii Baban lUnj v. Emperor. 
Reaping paddy, ou diflercut dates 


by persons not all the same from 
different plots decreed to complain- 
ants, in order to assert a right over 
them is one transaction. 

(1031) 1931 Mad 225 (226) : 32 Cri L Jour 
753, Sambasiva Mudaliar v. Em- 
peror. Where the accused, six iu 
number, were charged with having 
opened a sluice in the feeder chan- 
nel of a river against an order of 
the P. W. D. first iu the evening, 
and again in the next morning. 

(1916) 1916 Cal 41 (42): 16 Cri L Jour 120 
(121) : 42 Cal 7G0, Deputy Superhi- 
tendeml and liemembrancer of Leyal 
.1//Viirs, Benyal v. Kailash Chandra 
Chose. Wrongful confinement of X 
on several dates with the object of 
extorting monev. 

2. (1929) 1929 Bom 296 (299) : 53 Bom 479 : 

31 Cri L Joxir 65, Emperor v. Biny. 

3. (1869) 12 Suth W R Cri Rul 75 (76), Queen 

V. Surroop Chunder Paul. 

(1906) 4 Cri L Jour 75 (76) : I'JOG Pun Re 
Cr No. 5, Ala Daya v. Emperor. 

(1880) 6 Cal 96 (102), Jlosseiit Buhsh v. 
Empress. 

(1869) 1 N SV P Tl C U 293 (297, 208), yuccu 
V. Mahomed Jl ossa in. 

(1872-1892) 1872-1892 Low Bur R 331 (.831), 
Queen-Empress v. Xifa Hhtve Tun. 

(1872-1892) 1872-1892 Low Bur R 275 (275), 
Queen-Empress Nyn iihwe Ya. 

(1831) 1881 All W N 28 (28), Empress v. 
Bandho iitnyh. 

(1881) 1881 All W N 28 (28), Empress v. 
Luchan. 

Oudh Sel Cas 75, Lai Triloki Xath Sinylt 
V Queen-Emjtress. 

(1925) 1926 Lah 149 (150) ; 25 Cri L Jour 
551, Muhammad v. EmiJerur. 

(1382) 1882 All W N 160 (161j. Empra-s v. 
Pulandhar. 

(1867) 8 Suth W R 47 (49,52). n v. 
Sheikh liazu. 

(1881) 1881 Pun Kc Cr No. 26, page 56 (57), 
Empress v. Xu leaf'. 

(1881) 1881 Puii He Cr N.>. 22. page 49 (19), 
Empress v. Uaibat. 
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Similarly where A as well as B cause hurt to each other in a fight, they; 
cannot be tried together for the offence jof causing hurt to each other/ The, 
fighting cannot be considered as a “transaction.”® It was however held in the 
undermentioned case® that where the object of t\vo opposite parties to take 
forcible possession of the same piece of land, they could both be tried together 
in one trial. It is submitted that this view is not correct. It has also been 
held in the case cited below"^ that a mere common purpose, e. g., to drive 
the complainant out of a house, is not sufficient to make two perfectly distinct 
offences parts of the same transaction. Where A and 5, drivers of two motor 
buses coming from opposite directions collided and 6 persons were injured 
thereby it was held tliat though the accused had no similar or identical purpose 
in view, the transaction was the same and they both could be tried together.® 

9. Several persons giving false evidence in the same case. 

Where A and B each gives false evidence in the same case the offences 
cannot, without anything more, be said to form parts of the same transaction. 
But where the giving of false evidence by A and B is in furtherance of one 
sustained and continuous plot for screening the offender and is an incident in 


(1882) 1882 Pun Re Cr No. 15, page 18 (18), 
Eiupress v. Snifulld. 

(1868) 9 Suth W R Cri Rul 83(35), Queen v. 
Durzoolbmu. 

4. (1003) 2 Low Bur R 106 (107), Nga Tha 
Dun Aung v. King-Emperor. 

[See also (1903) 12 Cal W N 153 h 
(154), Kundro Mohon Panigrahi v. 
Eviperor.'} 

,5. (1892) 20 Cal 587 (547, 550) Queen Empress 
Y. Chandra Bhuii/a. 

6. (1920) 1020 -Ul 135 (135): 21 Cri L Jour 562, 

Emperor v. Ma9n}at. 

7. (1932) 1932 Horn 277 (278) : 33 Cri L Jour 

619. Krishnaji v. Emperor. 

8. (1931) 1931 Mad W N 556 (557, 558). N. K. 

Baliah v. Emperor. 

Note 9. 

1. (1912) 13 Cri L Jour 23 (24): 13 Ind Cas215: 

5 Sind LR 129. imperator v. Ilajt 
Ahi. 

(1881) 1881 All W N 83 (83): Empress v. 
Chnnd Khan. 

(1871) 3 N W P H C R 133 (134), Queen v. 
Ameer AH Khan. 

(1872-1802) 1872-1802 Low Bur R 129 (120), 
Queen-Empress v. Ameer Ahmad. 
(1890) 2 Weir 304 (304), In re Ponaganti 
Musalayi/a. 

(1807) 3 Mad H C App .32 (32). 

(1883) 6 Mad 252 (253). Kotha Subba Chetty 
V. The Queen. 

(1884) 10 Cal 405 (407). Nathu Sheihh v. 
Queen Empress. Whore four persons 
were charged with perjury in the 
same proceedings and the Sessions 
judge while professing to try each 
of them separately heard the evi- 
dence of the witnesses only once. 
Held that this was substantially a 
joint trial of all the accused and 
was an improper mode of procedure. 


(1923) 1923 Lah 89 (90) : 28 Ori L Jour 439, 
Lachman Singh v. Emperor. 

(1838) 1888 Pun Re Cr No. 39, page 100 
(101), Bagga Singh v. Empress. 

(1871) 16 Suth W R Cr 47 (47), Queen v. 
Jilaharaj Misser. 

(1868) 9 Suth W R Cr 66 (66), Queen v. 
Khoab Lall. 

(1867) 7 Suth W R Cr 51 (51), Queen v. 
Bhairo Misser. 

(1868) 5 Bom H C R 55 (56), Beg v. Bhavani 
Shankar Haribhai. 

(1885) 1885 All W N 29 (29), Empress v. 
Din Dayal. 

(1882) 1882 All W N 44 (44), Empress v. 

Kha7i. 

(1882) 1882 All W N 160 (161), Empress v. 
Lalak Singh. 

(1882) 1882 All W N 161 (163), Empress v. 
Niaz Alt. 

(1882) 1882 All W N 124 (124), Empress v. 
Changu. 

(1882) 1882 All W N 64 (64), Empress v. 
Pinri Lai. 

(1870) 2 N W P H C R 21 (23), The Queen 
V. Buttee Bam. 

(1903) 26 Mad 592 (594), In the matter of 
GorindM. 

(1870) Ratanlal 31 (32), Beg v. Jeevajee 
Ahaiec. . ^ ^ 

(1906) 4 Cri L Jour 489 (489) : 8 Low Bur 
Rul 231, Empress v. Shxee So. 

(1904) 4 Bom L R 53(54.55), Ainfj-Ejuperor 
V. Krishna Bao. 

(1916) 1916 Nag 73 (70): 18 Cri L Jour 339 
(342): 13 Nag L R 35, Guuu’flJii v. 
Emperor. Dissenting from 13 Cri 

L Jour 833. , ^ _ 

[See also (1882) 4 All 298 (295). Em- 
2^T€$$ V, R(ivi» Soni0 accusod 

using forged documents— And otuor 
giving false evidence.] 
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the whole transaction. A and B can be tried together 2 In other words if the 
offences of giving false evidence by each of several persons form parts of the 
same transaction they could be tried together.® 

10 Printing and publishing seditious matter. 

In cases of sedition, the printer and publisher are concerned in the same 

transaction in regard to the publication of the seditious matter and can be tried 
at one trial.^ 

11. Defamation by different persons. 

Where A filed one petition and B filed another making^ the same 

defamatory allegations against the complainant, and both the petitions were 

signed by the same pleader, it was held that the acts formed part of the same 

transaction.^ Where A and B associate together in circulating on different 

occasions defamatory statements, the object of both of them being to defame 

the complainant about the same matter, they can jointly be tried at one trial 

under this Section.^ 


12. Continuing offence. , i .i ^ „ 

It has been held by Spencer, J. m the undermentioned case^ tliat it an 

offence is a continuing one such as waging war it can be regarded as a 

continuous or same transaction. Reilly, J. in the same case has taken a contiai> 

view namely tliat a continuing ofience may or may not be a single tiansaction. 


13. Kidnapping and abduction. roc 

A joint trial of A for an offence under Section 366 and of B tor an 

offence under Section 368 has been held to be bad in the following casesMvhile 

a contrary view has been taken in the cases cited below. The question is 

however, really one of fact depending upon the facts of the particular case as 

to whether the two offences could be regarded as parts of the same transaction. 


14. Keeping gaming house and using it. 

It has been <rcnerallv held that a person keeping a common gaming 

house and persons u'sing it 'could be tried together as die two offences are 
interdependent and forming a complement 01 each othcr^ 


2. (1912) 13 Cri L Jour 833 (839) : 17 Incl Cas 
705 (Bom). v. Onnesh 

Uarayan 

a. (1927) 1927 Bom 177 (181. 193) : 51 Bom 
310: 28 Cri L Join- 373. Scjmal 
Punam Chond v. Ewi>rror. Commou 
purpose to make a false statomeut, 
joint trial of two accused is legal. 
(1926) 192G All 334 (336) : 48 All 3>5 : 27 
Cri L Jour 445. Pnfiz-Vz'Znmon v. 
Chhotcy Lai. There was identity of 
purpose though not conimvinity oi 
purpose. 

Note 10. 

1 . (1928) 1928 Bom 139 (130) ; 30 Bom L R 
320 : 29 Cri L Jour 683, 

Mirjahar v. Evtin'ror. 

Note 11. 

1. (1922) 1922 Cal 76 (77) : 23 Cri L Jour 6S5. 

Banga Chandra De v. Annoda Cha- 
ron Choxodhury. 

2. (1930) 1980 Sind 62 (63) : 30 Cri L Jour 

1078, AH Muhammad v. Emperor. 


(1935) 1035 All 7G9 (770) : 36 Cri L Jour 
1296, Paraotavi Das v. Emperor. 

Note 12. 

1. (1025) 1925 Mad 690 (602, 697) : 49 Mad 74 : 

26 Cri L Jour 1513, Gam Malhi Dora, 
In re. 

Note 13. 

1 . (1933) 19.33 Cal 563 (564) : 34 Cri L Jour 

682. Moznm Dnfadar v. Emperor. 
(1929) 1929 Lah 496 (496). K awahhhan v. 
Emperor. Distinguishing 1928 Lah 
751. 

2. (1932) 1932 Oudh 2ft (29): .33 Cri L Jour 

275, Emperor \\ ^amin. 

(1928) 1928 Lah 751 (751): 29 Cri L Jour 400, 
Dosa V. Emperor. 1924 Cal 380 Fol- 
lowed (Distinguished iu 1929 Lah 
406.) 

(1932) 1032 Lah 203 (203) : 33 Cri L Tour 
190, Pritan Singh v. Emperer. 
{Quaere). 

Note 1 4. 

1. (1919) 1919 Pat 139 (139) : 20 Cri L Jour 
168, K athu Thahttr v. Emperor. 
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15. Charge need not refer to transaction being same. 

It is not necessary that the charge should contain a statement that the 
transaction is one and the same. It is the tenor of the prosecution and not the 
wording of the charge that must be considered as the test.^ 

46. Clause (e). 

This clause was newly added in 1923. Before its introduction it was 
held that the joint trial of a thief and the receiver of stolen property was illegal 
unless they formed parts of the same iransaction> Now such a joint trial is ex- 
pressly provided for by this clause.^* A receiver from a receiver of stolen pro- 
perty should not be tried with the receiver of the property and the thieves as 
the former is likely to be prejudiced by the course adopted.^^ 

This clause applies only to offences mentioned therein. So where an 
accused was charged under Section 413, Penal Code, with other persons who 
were charged under Section 401, Penal Code, it was held that this clause 
does not apply, as an offence under Section 401, Penal Code, cannot be said to 
include thefi.^ But an offence of dacoity (Penal Code Section 395) includes 
theft and hence, a joint trial of several persons for offences under Sections 395 
and 412 is legal.^ 


(1927) 1027 Lab 609 (700) : 29 Cri L Jour 
820, Miran Bakhsh v. Emperor. 

(1919) 1919 Lab 204 (201, 205): 1919 Pun Re 
Cr No. G : 20 Cri L Jour 219, Bhana 
Mul V. Emperor. Dissenting from 
IG Cri L Jour 220 and 11 Cri L Jour 
211 . 

(1922) 1922 Lab 458 (458) : 3 Lab 359 ; 23 
Cri L Jour G21, Khilinda Bam v. 
The Crou'n. 

(1913) 14 Cri L Jour 293 (294); 9 Nag L R 
G8, Sheikh Mali v. Emperor. 

(1923) 1923 .Ml 88 (88) : 24 Cri L Jour 155, 
Ganeahi Lai v. Emjicror. 

(1920) 1929 All 937 (938, 939): 31 Cri L 
Jour 35, Bure Mai v. Emperor. 

(See also (192G) 1920 Bom 195 (198) : 
50 Bom 344: 27 Cri L Jour 503, Em- 
peror Abasbhai Abdul llussain.] 

Note 15. 

1. (1005) 2 Cri L Jour 578 (579) : 30 Bom 49, 
Emjycror v, Datto Haninant. 

Note 16. 

1. (1919) 1010 Cal 249 (250) : 4G Cal 741 : 20 
Cri L Jour 394, Ohi Bhiisan Adikari 
V. Em 2 >eror. 

(1013) 14 Cri L Jour 124 (125) : IS Ind Cas 
G84 (All), Baiju v. Emperor. 

(1905) 29 Bom 449 (454, 4G5, 4G7). Emperor 
V. Jethalal Hurlochand. But sec 
Aston, J., contra, whose view now 
comes under Cl. (e). 

(1900) 28 Cal 10 (11), Karu Kalal \\ Bam 
Charan Val. 

(189C) 1 Cal W N 35 (36), Bis/tnu Banxear 
V. The Emj^rcss. 

(1918) 1918 Cal 494 (494) : 19 Cri L Jour 17, 
i?nni Baton Sahul v. Emperor. 

(1023) 1923 Lab 394 (394) : 25 Cri L Jour 
274, Sohan Sin<jh v. Ein 2 )eror. 


(191G) 1916 Mad 571 (571, 572): 16 Orl 
L Jour 298 (300), In re Mekalakati 
Stibbadu. 

(1914) 1914 Mad 121 (121) : 15 Cri L Jour 
471, In re Nalli Veera Thevan. 
(1914) 1914 Mad 637 (637) : 15 Cri L Jour 
256, In re Govindaraju Mudali. 
(1916) 1916 All 321 (322) : 17 Cri L Jour 
159 (161) : 38 All 311, Em 2 )eror v. 
Bhima. 

(1022) 1922 All 203 (208) : 44 All 276 : 23 
Cri L Jour 414, ./lutcnr v. Emperor. 
(1923) 1923 All 126 (126, 127) : 45 All 223 : 
24 Cri L Jour 149, Dxirtja Prasad v. 
Emperor. 

(1010) 11 Cri L Jour 244 (245) : 5 Ind Cas 
769 (Cal), Janki v. Emperor. 

(1905) 2 Cri L Jour 37 (38) : 1905 Pun Re 
Cr No. 3, Emiicror v. Sunder Sinoh. 
(1902) 2 Low Bur R 19 (21, 22), Nija Ta Pu 
V. King Emperor. 

(1907) 5 Cri L Jour 417 (418) : 3 Low Bur R 
280, Paw Tha v. Emperor. 

(1907) 6 Cri L Jour 23 (30) : 1907 Upp Bur 
R 5, AV/rt Nyo Gxju v. Emperor. 
(1912) 13 Cri L Jour 69 (60) ; 13 Ind Cas 
395 (Rang) Uga Po Shat v. Em- 
peror. 

la. (1935) 62 Cal 046 (950), Superintendent and 

Bcmembrancer of Legal Affairs. Ben- 
gal V. Baghulal Brahman. Persons 
charged under S. 880, I. P. C., can 
be tried along with persons charged 
under S. 411. 

lb. (1933) 1983 Sind 390 (390) : 27 Sind L R 

401 : 35 Cri L Jour 205, Keshotedas 
U ttamchand Shadiji y. Emperor. 

2. (1925) 1925 Lab 587 (638) : 26 Cri L Jour 
1007, Chhajju v. Emperor. 

8. (1935) 86 Cri L Jour 1467 (1468) : 168 Ind 
Cas 913 (Oudh), Emperor v. Tchn. 
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17. Clause (f). 

This clause was newly added in 1923. As pointed out by Mullick, J., 
in Mt. Guljania v. Emperor^ the following cases may arise when stolen property 
is found in the possession of different persons: 

1. There may be one or more thefts and the several persons may have 

received the property jointly, i. e., at one and the same time, 
e. g., when one person receives the property as agent of another. 
This case is not governed by clause (f) but independently of 
it, a joint trial of persons receiving stolen property is clearly 
I>ermissible. 

2. There may be different thefts and several persons may have 

received the property at different times. This case also is not 
• governed by Clause (f). There is no community of purpose 

^ between the persons who have so received and their joint trial 

is bad 2 

3. There may be one theft and the several persons may have received 

the property at different times. Before the introduction of 
Clause (f) it had been held in several decisions that a joint 
trial in such cases was illegal.^ Clause (f) was intended to meet 
such cases and a joint trial would now be permissible.*^ The 
phrase “possession of which has been transferred by one 
offence” refers to the original theft of stolen property and not 
to the transfer of possession from the thief to the person receiv- 
ing stolen property.® 

The provisions of this clause cannot however be extended by analogy 
to a trial of persons accused of offences other than those specifically mentioned 


Note 17. 

1. (1928) 1928 Pat 38 (39) : 6 Pat 583 : 28 Cri 

L Jour 962, Mt. Guljania v. Em- 
l^eror. 

2. (1935) 1935 OudU 327 (328) : 36 Cri L Jour 

602, Bhaejgayi v. Emperor. 

(1928) 1928 Pat 38 (39) : 6 Pat 583 ; 28 Cri 
L Jour 962, Mt. Guljania v. Em- 
peror. 

(1927) 1927 Lab 737 (738) : 28 Cri L Jour 
459. Emperor v. Jaschuddin. 

(1904) 1 Cri L Jour 971 (971) (Lab), Bhagat 
Singh v. CVoirn. 

3. (1910) 1910 All 102 (102) ; 17 Cri L Jour 477 

(477) : Emperor v. Balgovind. 

(1921) 1921 All 206 (206) : 23 Cri L Jour 400. 
Juvan V. Emperor. 

(1922) 1922 All 459 (459), Moosan v. Em- 
peror. 

(1921) 63 Ind Cas 620 (621) ; 22 Cri L Jour 
684 ; (All), Barn Sartip v. Emperor. 
(1906) 3 Cri L Jour 391 (394. 399) : 33 Cal 
1256, Abdul Majid v. Emiu'ror. 

(1919) 1919 Cal 249 (250) : 16 Cal 741 : 20 
Cri L Jour 394. Ohi Bhusan Adhi- 
Icari V. Etn 2 >eror. 

(1907) 5 Cri L Jour 479 (460) (Mad), Kup- 
pan Ambalam, In re. 

(1915) 1915 Oudb 4 (4) : 16 Cri L Jour 270 


(270): 18 0 C 92, Jagan Nath v. 
Emi)cror. 

(1916) 1916 Pat 250 (250) : 17 Cri L Jour 
234, Jadnandan Prasad v, Em- 
peror. 

(1920) 1920 Pat 190 (192) : 21 Cri L Jour 
757, Musai Kamat v. Em peror. 
(1921) 1921 Pat 291 (291, 292) : 21 Cri L 
Jour 619, I’adma Xaba Patnaik v. 
Emperor. 

[See also(l910) 11 Cri L Jour 4 ( 4 ) : 
3 Sind L R 136, Emperor v. Umar.^ 
[But see (1904) 1 Cri L Jour 330 
(332) : 28 Bom 412, Emj)cror v. Ke- 
shav Kridina. The case was taken 
to fall under Cl. (d).] 

(1909) 28 Cal 104 (106), Kumudini Kanta 
Guha V. The Queen-Emiyress. (Do). 
(1912) 13 Cri L Jour 59 (GO) : 13 Ind C.is 
395 (Rang). Nga Po Shat v. Em- 
peror. (Do). 

4. (1928) 1928 Pat 38 (39) : G Pat 583 : 28 Cri 

L Jour 962, Mt. Guljania v. E.n- 
peror. 

(1932) 1932 Bom 201 (202) : 33 Cri L Jour 
394, Emperor v. Lnkhn Amra. 

(1935) 1935 Oudb 475 (476) ; 30 Cri D Jour 
1206, Shakyir v. Emperor. 

5. (1932) 1932 Com 201 (202) : 33 Cri L Jour 

394, Emperor \. Lahha Amra. 
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therein. Therefore the joint trial of the accused both charged under Section 412 
Penal Code,® or the joint trial of a person under Section 411, Penal Code, and 
another who has purchased the same from one of the accused'^ is illegal. 

18. Clause (g). 

In order that persons accused of an offence under Chapter XII of the 
Penal Code relating to the counterfeit coin can be tried under this clause with 
persons accused of any other offence under the same Chapter, or of abetment of 
or attempting to commit any such offence, all the offences must relate to the. 
same coin. So where two persons are charged, one with uttering a counterfeit 
coin and the other with being in possession of different counterfeit coins, they 
cannot be jointly tried together under this clause.' 


19. Simultaneous trials. 

Simultaneous but separate trials of different accused persons for 
offences committed by them and not forming part of the same transaction are 
not bad unless the accused are prejudiced by the course adopted.^ 

20. Criminal breach of trust and receiving stolen property. 

It has been held in the undermentioned case' that a person committing 
a criminal breach of trust and another who receives the stolen property can be 
tried together. 

21. Effect of illegal trial. 

A misjoinder of charges or joint trial, as has been seen in Notes to- 


Section 233, vitiates the trial and is not 


6. (1925) 1925 Oudh 452 (452), 26 Cri L Jour 

1291, Bchari v. Emperor. 

7. (1925) 1925 Cal 248 (248) : 25 Cri L Jour 

807. Dalsuk Roy Agarwala v. Em- 
peror. 

(1903) 8 Cri L Jour 11 (14) : 4 Nag L R 71, 
Emperor v. Balwant Singh. 

Note 18. 

1.(1933) 1933 Lab 228 (229): 34 Cri L Jour 
1253, Abdul Hamid v. Emperor. 

Note 19. 

1. (1925) 1925 Pat 152 (163): 25 Cri L Jour 
1018, Shafayet Khan v. Emperor. 
Following 8 Cal W N 344. 

(1920) 1920 Pat 177 (179): 21 Cri L Jour 
739, Dhakosinqh v. Emperor. 

(1004) 1 Cri L Jour 199 (204) (Cal), Sahadeo 
Ahir V. Emperor. 

(See however (1883) 13 Cal L R 275 
(•273, 279), Chokotcri Ball v. Moti 
Kurwi. Such a trial is however 
opcQ to serious objections.] 

Note 20. 

1 (1904) 1 Cri L Jour 584 (585) (Bom), Em~ 
peror v. Balabhai. 1 Cal W N 35 
dissented from. 

Note 21. 

1 (1916)1916 Mad 571 l571,572): 1C Cri L 
Jour 298 (299): In re. Mala Mekala 
Kali Subbadu. 

(1932) 1932 Bom 277 (278): 33 Cn L Jour 
619. Krishnaji Anant Range v. Em- 

(1925) 1925 Lah 326 (326): 26 Cn L Jour 


cured by Section 537.' Where a joint 


1167, Nxir Khan v. Emperor. S. 307* 
I. P. C. and S. 20, Arms Act. 

(1905) 2 Cri L Jour 694 (695) : 1905 Puu Re 
Cr No. 38, Emperor v. Sahib Svigh. 
Ss. 414, 441 and 454, I. P. 0. 

(1933) 1933 All 354 (854): 34 Cri L Jour 863 
Baltu V. Emperor. Ss. 348 and 352. 

(1882) 5 Mad 20 (21), PuHsanki Reddi v. 
Queen. Ss. 290 and 291. 

(1920) 1920 Pat 230 (231. 232): 21 Cri L 
Jour 161, Tepanidhi Gobinda Chan’ 
dra Bharati v. Emperor, Ss. 323 
and 354. 

(1927) 1927 Lah 274 (275) : 28 Cri L Jour 
857, Muhammadi v. Emperor. 

(1909) 9 Cri L Jour 147 (148): 1 Ind Cas 69 
(Cal), THakdhari Mahton v. Lali 
Singh. 

(1914)1914 Cal 589 (589): 15 Cri L Jour 
472, Shyamber Eoyal v. Emperor. 
Ss. 380 and 225, I. P. 0. 

(1932) 193*2 Mad 407 (500) : 33 Cri L Jour 
589, Lakshumana Hfudaliar v. Em- 
peror. 

(1934) 1934 Bom 255 (256) ; 35 Cri L Jour 
1234, Emperor v. Tamkin. Ss. 14(a) 
and 21, Dangerous Drugs Act. 

(1914) 1914 Lah 455 (456): 1914 Pun Re Cr 
No. 20: 15 Cri L Jour 172, Banioari 
Lai V. Emperor. Even though the 
accused raised no objection to the 
joint trial. 

(1914) 1914 Oudh 171 (172): 15 Cri L Jour 
• 420, Lachchu v. Emperor, 
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trial is illegally held it cannot be validated by simply quashing the proceedings 
against one of the accused.^ 

It has been held in the undermentioned case^ that even though a trial 
may be illegal, the High Court is not necessarily bound to set it aside but will 
do so only when there is prejudice to the parties. 


240.* When a charge containing more heads than one is 

framed against the same person, and when a 
conviction has been had on one or more of them, 
the complainant, or the officer conducting the 
prosecution, may, with the consent of the Court, 
withdraw the remaining charge or charges, or the Court of its 
own accord may stay the inquiry into, or trial of, such charge or 
charges. Such withdrawal shall have the effect of an acquittal 
on such charge or charges, unless the conviction be set aside, in 
which case the said Court (subject to the order of the Court 
setting aside the conviction), may proceed with the inquiry into 
or trial of the charge or charges so withdrawn. 

Synopsis. 


Withdrawal of re- 
maining charges on 
conviction on one of 
several charges. 


Note No. 

Scope and applicability of the Section. 1 
“Conviction has been had." 2 

“On one or more of them.” 3 


Note No. 

"With the consent of the Court.” 4 

Effect of withdrawal or stay of trial. 5 


Seo. 239 
Note 21 


Sec. 240 


• (Code of 1882 — The Section began : “When more charges than one arc made against 
the same person", in other respects it was the same as that of 1898 Code). 


(Code of 1872-S. 459.) 

459. In trials before a Court of Session or High Court, when more charges thau one are 

preferred against the same person, and when a conviction has been 
Withdrawal of remain- had on one or more of them the Government Pleader or other officer 
ing charges, on conviction conducting the prosecution may, with the consent of the Court, 
on one of several charges, withdraw, or the Court of its own accord may suspend, the inquiry 

into the remaining charge or charges. 


(Code of 1861— iS'tf.) 


(1921) 1921 All 161 (152); 23 Cri L Jour 8, 
Tiatan Sinyh v. Emperor. Ss. 202 
and 302. 

(1902) C Cal W N 4G8 (469), Govinda Koeri 
V. Emjieror. 

(1902) 1902 Pun Re Gr No. 16, page 45. (46) 
Khushala v. Emperor. 

[See also (1014) 1014 Low Bur 134 
(135): 7 Low Bur R 75: 15 Cri L 
Jour 22. Brt Npun v. Emperor.'] 

(1922) 1922 Lah 410, (ill): 25 Cri L Jour 
*533, Khuar v. Emperor. Ss. 366 
and 37C. 

(1935) 1035 Oudh 327 (328): 36 Cri L Jour 
602, Bhagyan v. Emperor. 


(IS'^S) 11 Mad 441 (ii'2), Queen-Empress v. 
Kiitli. 

(1901) O.'i Mad 61 (97): 28 Ind App 257 (P C), 
Suhramania Iyer v. Emperor. 

The foUoxeiny cases were all (heiJrd 
before the Brivy Council decision in 23 
Mad 61 n^icZ are no longer good hnn . — 
(1869) 12 Mad 273 (275), Quecn-Emprcss 
v. Itamana. Ss. 372 and 373. 

(1882) Weir 3rd Edn. 000 (001), Deri Sethi 
Kondaiya, In re. 

(1807) 0 All 452 (457 to 450), 

V. Abdul Kadir. 

2. (1927) 1927 Nag 22 (22. 23): 27 Cri L Jour 

1099. Emperor v. Daneshram. 

3. (1006) 4 Cri L Jour 75 (76): 1006 Pun Re 

Cr No. 5, Ala Dya v. Emperor. 
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^ec. 240 
Notes 
1—3 


Other Topics. 

Charges in same case and not in different sion. See Note 1, Pt. 3; Note 4. 

cases. See Note 1, Fts. 2 and 3. Safest course is to convict for all ofiences and 

No withdrawal after verdict. See Note 3. pass concurrent sentences. See Note 3, Pt. 1. 

Powers of appellate Court or Court of revi- Withdrawal when available. See Note 3. 

1. Scope and applicability of the Section. 

This Section applies only when a charge containing more heads than 
one is framed against the same person. In other words it applies to a case 
where a person is accused of several distinct offences. Thus it applies to a case 
where there are charges of several distinct offences constituted by separate 
acts or series of acts, like those which fall under Sections 234 and 235, sub- 
section 1, but not where there are several charges founded on the 
same act as those which fall under Section 235, sub-sections 2 and 3, and 
Section 236.' 

This Section applies again only to charges framed in the same case 
and not to separate charges for distinct offences in different cases. Thus the 
prosecution cannot, on conviction of the accused in one case, withdraw a 
charge against him in another case.^ Nor can the Court, pending an appeal 
against the conviction in one case, stay the trial of charges in respect of .o.ther 
cases.® 


2. “Conviction has been had.” 

The Section contemplates a withdrawal or stay of trial of charges only 
when a conviction has been had on one or more of them. So where a person 
is charged with murder under Section 302, of the Penal Code and with causing 
the disappearance of the evidence of murder under Section 201, Penal Code, 
but before the trial begins in the Court of Session, the Public Prosecutor with- 
draws the charge for the offence, under Section 201, Penal Code, the Section has 
no application to such a case. A trial on the cliarge under Section 201, 
Penal Code, could not therefore be proceeded with under this Section, when 
the conviction of the charge under Section 302, Penal Code, is set aside on 

appeal.' 

3. “On one or more of them." 

Where a person is convicted of one or more of the charges against 
him, it is only before the other charges are tried, that they could be with- 
drawn. But when all the charges have been tried and the accused found guilty, 
no withdrawal can be made of any charge. In such cases, if the Court considers 
a certain term of imprisonment adequate to meet the offence under each head, 
the practice is not to convict on one head and drop the others, but to convict 
oil each head and pass concurrent sentences.' 


Section 240 — Note 1. 

1. (1800) 1889 Pun Re Cr No. 24, page 70 (80), 
Quccn-E»>press v. Amir Chand. 
(1929) 1929 All 899 (900): 51 All 977: 30 Cri 
L Jour 1089, Ghamandi Nath v. 
Bnltu Lai. 

[See also (1881) 1881 All W N G8 (C8). 
Queen-Empress v. Fats Ilahi.] 

<2. (1888) Rataulal 3G2 (362), Queen-Empress 
V. Sadin. 

(1897) 10 C P L R 1 (G), Empress v. Bhansi 


Dhiir Deoria. 

9. (1909) 9 Cri L Jour 495 (496): 2 Ind Gas 
128 (Mad), Mantri Kamaraji, In re. 
(1898) Ratanlal 977 (978), Queen-Empress 
V. Govinda. 

Note 2. 

1. (1005) 2 Cal L Jour 18« (18n,) Affiluddi v. 
Emperor. 

Note 3. 

1. (1869) Ratanlal 19 (20), liegv. Bamchandra. 
(1886) Ratanlal 288 (288), Queen-Empress. 
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4. “With the consent of the Court." 

The word “Court” in the Section is not restricted merely to the tnal Court, 

but includes every grade of Court including the High ^urt in revision and 
in appeal. Thus when a charge containing more heads than one is framed 
against the same person and he had been convicted on one or more of them, 
and the complainant applies in revision praying for infliction of sentence 
on the others but subsequently withdraws the application, the withdrawal 
amounts to the withdrawal of the complaint, with regard to such charges, with 
the consent of the Court.^ Again where an accused is cl^rged with an offence 
under Section 408, Penal Code, in respect of ten receipts, and is tried and 
convicted in respect of three of them the High Court’s direction in the appeal, 
that no further proceedings be taken in respect of the other receipts amounts 
to a stay of the trial with regard to those charges within the meaning of this 

Section.^ 

5 Effect of withdrawal or stay of trial. 

A mthdrawal of charges^ or a stay of enquiry or trial thereof- under 

this Section has the effect of an acquittal (See Section 245 infra) on such 

charge or charges unless the conviction be set aside.^ If the conviction is set 

aside, the Court may proceed with the trial or inquiry in respect of the other 

charges. 


Sec. 240 
Notes 
4-5 


CHAPTER XX. 


Of thk tki.vl of summons-cases by Magistrates. 


Procedure in sum* 


24 1 The following procedure shall be obser- 
by Magistrates in the trial of summons- 

cases. 

Synopsis. 


Note No. 

“Summons-case”— Meaning of. 1 

Joint trial of summons and warrant ^ 

AppfkaVility of Chapter XIX of the 


• Note No. 

Code to the trial of summons-cases. 3 
Trial of summons-case as warrant case 

—Effect. 4 

Commitment to Sessions. 5 


Sec. 241 


• (Code of 1882 — S. 241 and Code of 1872 — S. 203, Para 1.) 

Same as that of 1808 Code. 


(Code of 1861— Nil.) 


y. Narayana. 

(1886) Ratanlal 2BG (280.287). Quccn-Em- 
press V. Linyo. 

Note 4. 

1 (1929) 1929 All 899 (900); 51 All 977; 30 Cri 
L Jour 1089, (ihamandi v. 

Babu Lai. 

2. (1909)10 011 L Jour 4S2 (483): 4 Ind Cus 
48 (Cal), Basiruddin v. Ewpercr. 

Cr. P. C. 172 ct 173 


Note 5. 

1. (1929) 1920 All 809 (900); 51 .Ml 077; 30 C’ri 

L Jour 1089, dhaHiandi Nulh v. 
Babu Lai. 

2. (1925) 1925 Pat G28 (G24l; 4 P.nt 50:*. ; 27 Cri 

L Jour 350. Jeoluirun v. Bnnil.ishuji. 

3. (1880) 1869 .\n IV N H (0). Euipcror v. 

T{aijhi(nand«u Lnl 


Sec. 241 
Notes 
1—5 


Sec. 242 
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Other 

Absence of complainant— Discharge and not 
acquittal. See Note 2, F-N ( 1 ). 
Applicability of Chapter 19, Note 3. 

Counsel and admission — Conviction illegal 
See S. 243, Note 3; S. 205, Note 7. 

Joint trial of summons and \7arrant cases — 
Charges should be framed for both. See 


Topics. 

Note 2, P-N (1). 

Procedure different from warrant and sessions 
cases. See S. 242, Note 1. 

Trial of summons and warrant cases together — 
dismissal of latter — 'Further cross‘’dxami- 
nation to be allowed. See Note 2, F-N (1); 
See also S. 256. 


1. “Summons-Case"— Meaning ot—See Section! (v) and (w). 

2. Joint trial of summons and warrant cases. 


Where there is a joint trial of two offences one of which is triable as 
a summons-case and the other as a warrant case the Magistrate must follow 
the procedure of warrant cases with regard to both the offences,! the reason 
being that, in such cases, the procedure applicable to the g ravercB arge should 

be followed in preference to the more summary procedure appropriate to the 
less serious offence. 


3. Applicability of Chapter XIX of the Code to the trial of summons- 
cases. 

The principles underlying the provisions of. Chapter 19 apply to the 
trial of summons-cases also though there is no provision for the framing of 
a formal charge in such cases.' 


4. Trial of summons-case as warrant case — Effect. 

If a Magistrate trying a summons-case, finds that no case is made out 
against the accused and lets him go unconditionally he must be taken to have 
acquitted him though he may style his order of acquittal an order of discharge 
and tack on to it the number of some section of the Code which deals with 
discharge.! See also Section 247, Note 3, Point 2. 

6. Commitment to Sessions . — See Notes to Section 207. 


24 2-''' When the accused appears or is bi’ought before the 
Substance of ac* Magistrate, the particulars of the offence of 
cusaiion to be stated, whjch he is accuscd shall be stated to him, and 

he shall be asked if he has any cause to show whyTie should not 

• (Code of 1882 — S. 242 — Same as that of 1898 Code.) 


Section 241 — Note 2. 

1. (1018) 10is:^rad 371 (372) : 41 ilad 727 : 19 
CriLJour 613: RaqhavaUt Naiar 
V. Singaraiu. Absence of complai- 
nant — Discharge under S. 259 and 
not acquittal under S. 217 is proper 
proceduro- 

(190G) 3 Cri L Jour 350(350) : 3 Low Bur 
R. 113, Emperor v. Maxing Gale — 
Formal charges should be fr.amod for 
both. 

(1015) 1915 Mad 1200 (1200): 16 Cri L Jour 
540(540) : 80 Mad 503, In re. Italia- 
handi Sohhanadri. Right to recall 
pro.seculion witnesses for cross-exa- 
mination should be allowed even in 
sumraoDs-case offences. 

(1885) 11 Cal 91 (02), Jiajnarain Koonwar 


V. Lain Raut. 

(1002) 20 Cal 481 (482). Hoo$ein v. Kalu. 

(1867) 8 Suth W R Cr 64 (54), Queen v. 
Lalloo Singh. 

(1875) 1 Bom 15, Reg v. Maruti Dada. 

(1929) 1929 Cal 401 (402) : 31 Cri L Jour 59, 
Radha Krishna v. J amunadas Fateh- 
pxiria. But conviction for the offence 
for which charge was not framed 
was upheld, following 1923 Cal 596. 

Notes. • .-'UJ 

1. (1005) 2 Cri L Jour 739 (744) : 3 Low Bur 
R 52 (PB), Emperor v. San Dun. 

Note 4. 

1. (1910) 11 Cri L Jour 350 (350) : G Ind Cas 
385 (Mad). Jxidge ofViHne- 

rclhj V. Vcnhatra)na Aiyar. 
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be convicted; but it shall not be necessary to frame a formal 
charge. 

Synopsis^ 


Not© No. 


Scope of the Section. 1 

“When the accused appears." 2 

Particulars of offence. 3 

^ No formal charge necessary. 4 

Plea of accused. 5 


Not© No. 

Joinder of charges. 6 

Joint trial of a summons and a warrant 

case. 7 

Effect of non-compliance with the 

Section. 8 


Other Topics, 

“Shall bo stated to him.” See Note 8. Note 2, F-N (1). 

SummoDS-Casc trial with warraut case — Trial of European British subject. See S. 445, 
Charges for both needed. See S. 241, Sub-section. (5). 

1. Scope of the Section. 

This Section which relates to the commencement of the trial of a 
summons-case may be compared with the corresponding provisions relating 
to the trial of warrant cases and sessions trials. In the trial of a summons 
case the particulars of the offence are stated to the accused and his plea is 
recorded at the very commencement of the trial, whereas in warrant cases the 
trial commences with the taking of the evidence for the prosecution, and the 
framing of the charge and recording of the accused’s plea are postponed till 
after the prosecution evidence lias been recorded. In this respect, the com- 
mencement of a sessions trial resembles tliat of a summons case, rather than 
that of a warrant case, because in sessions trials also (Section 271) the 
charge is read and e.Kplaincd to the accused and his plea is recorded at the 
very commencement of the trial. 


2. "When the accused appears.” 

As to the right of the accused to appear by pleader, see Section 205 
and Notes thereunder. 


(Code of 1872— S. 203, Para. 2 and S. 206.) 

CH-APTER XVI. 


203. 

Object uud 
complaint. 

206. 

On the 

Substance of 
to bo stated. 


Of the trial of summons-cases by Magistrates. 

* • « » • » 

No formal charge need at any time be made against the 
efiect of accused person, and neither the complaint nor the summons shall 
be regarded otherwise than as notice to the accused person of the 
facts to be inquired into. 

• « • • • ^ 

appearance of both parties, on the day fixed for the trial, the substance 

com l iint complaint shall be stated to tho accused person, and ho 

P ' shall bo asUecl if ho has any cause to show why be should not bo 
convicted. 













See. 242 
Notes 
1—2 


(Code of 1861 — S. 265.) 

265. On the appearance of both parties on tho day fixed for tho trial, the subsl.ance 

Admission by accused shall be stated to the accused person, and he 

-L, .; .. shall bo asked if he has any cause to show , why he should not bo 

convicted. 


of truth of complaint. 
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Sec. 242 
Notes 
3—8 


3. Particulars of offence. 

The Section requires that the particulars of the offence charged must 
be stated to the accused, A general reference to the terms of the marginal 
note of a section is not sufficient.*^It is not necessary that the Magistrate 
should make a record of what he has stated to the accused in explaining the 
offence.*^ Nor is it necessary that the record should contain a note to the 
effect that the particulars of the offence were stated to the accused.^ In the 
undermentioned case,® the accused was sent up by the police on certain 
1 allegations. It was held that on such allegations being foimd not to amount 
1 to any offence, it was not open to the Magistrate to proceed against the 
] accused on some other footing which would inculpate him. 

formal charge necessary. 

As to cases where the Magistrate frames a charge in a summons case 
and the accused is misled into believing that he will be given an opportunity 
to further cross-examine the prosecution witnesses, see Notes under Section 251. 




5. Plea of accused. 

In summons cases, the Magistrate must record the accused’s plea at 

the commencement of the trial. ^ See Section 243. 


6. Joinder of charges. 

Though this Section provides that in summons-cases it is not necessary 
to frame a formal cliarge, the pro\'isions of the Code relating to the joinder of 
rliargcs and the joint trial of accused persons apply to the trial of summons 
cases also.^ 


7. Joint trial of a summons and a warrant case.— See Notes under 
.241. 



8 Effect of non-compliance with the Section. 

Docs the omission to state the particulars of the offence to the accused 

as required by this Section amount to an illegality or to a mere irregularity 
curable under Section 537 infral On this question there is a coi^t of deci- 
sions. On the one hand, it has been held by the Calcutta Mign Gourd that 
such an omission is an illegality and not a mere irregularity^ covered _b y 
ScaToa337t."On tile other hand, itTias been held by the High Court of Ma- 
dras’ and the Judicial Commissioner’s Court of Nagpur that such an omission 

Note 6. 

1. (1905) 2 Cri L Jour 739 (744) ; 3 Low Bur R 
52 (F B), Emperor v. San Diiyi . 
(1914) 1914 Cal 603 (606) : 41 Cal 694 ; 15 
Cri L Jour 73. Biswas v. Emperor. 
(Seo also (1872-92) 1872- 92 Low Bur 
R 398 (398). Queen v. N{ia Than You. 



^ Section 242 — Note 3. 

T (1903) 28 Bom 129 (142). Rmocror v. Allan - 
niitia. 

(1872'9!2TTT!72-y2 Low Bur R 594 (594), 
Queen v. 6 V«h Kahuj. 

l!i. (1934) 1934 Nag 258 (258) : 36 Cri L Jour 
3G1. Ja<tannath Sinifh v. Emperor. 

2 . (1932) 1932 Nag 127 (127): 28 Nag L R 
163 : 33 Cri L Jour 938 ; Mt. Lo- 

^lani V. Khushal. 

3. (1900) 1 Low Bur Rul 43 (44) ; Oueen-Em- 
jt ress V. 7jnn 

i^^*U912) 15 Ind Cas 488 (4S9) : 40 Cal 71 : 13 

Cri L Jour 488, A udit iVaht Diy v . 
Mohendrn Nath. 

(1930) 1930 f)iinl fil-(65) : 30 Cri L Jour 
1077. Mnhovted Jamal v. Emjfei V. 




Note 8. 


‘:(1027) 1027 Cal 196(196): 54 Cal 359:28 
Cri L Jour 165, O upalahrishna v., 
Sin ijh. 

(1928) 1928 Cal iJ39 (340) ; 29 Cri L Jour 
123, Ashita Bayijan Bose. v. Euipe^ 
.y* ror. 

\y2 (1919) 1919 Mad .52 (52) :’42 Mad 787 : 20 

Cri It Jour 395, VrosccutQ r 

V. Sinnknrnlhian MaVPiinl 
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is only an irregularity which under Section 537 does not vitiate the trial unless 
it has occasioned a failure of justice.® 

If the accused admits that he has committed the 
’ offence of which he is accused, his admission 
„urn'«rtr°u"hoi shall he recorded as nearly as po.ssihle iBThe 
accus&tion. words used by him ; and, if he. shows no suui- 

cient cause why he shou ld hot be co nvic ted, th e Magistrate 
convict him accordingly. 

■ Synopsis. 


Note No. 

Legislative changes. ^ 

Conviction on admission of truth of 
accusation. 

(a) Admission by pleader. 

(b) Record of admission. 

(c) One admission for several accused. 

(d) Warrant case tried as summons 

case — Conviction on pica of 


2 

3 

4 

5 


Koto No 

acousod. ^ 

(c) Whether order for security for 

keeping the peace may bo based 

on consent of person sought to 

P 

be bound. ' 

“If he shows no sufficient cause why 
he should not be convicted. “ 


8 


Other Topics. 

Comparisou .;ith Sessions aud warrant cases. Note^2, ^ ,, p^, 
ConvicHon on Confession discretionary. See Record-Immediate. Sec Note 4. Pt. 2. 

has been substituted for the word -shall" by the 
amendmeitts of 1923 thereby restoring the language of the Codes of 1872 and 

1861. 

For commentary, see Note 2. 

2. Conviction on admission of truth of accusation. 

This Section empo wers a Magistrate to convict -a rrusea pcf^ o 

when he admits tKat nTTSTcommitted^throffen ce of \vhichJie_js^&ccusc6^d 

• (Code of 1882— S. 243.) 

fnsWnd of tho word " ion,, " there " rUntl-. in other reopeets the section was the son,,-. 


(Code of 1872-S. 206, Para 2.) 


Sec. 242 
Notes 

Sec. 243 



H the accused person admit the truth of the complaint, bis admission shall bo 

“ tne V recorded, and if he shows no sufficient cause why ho should not bo 

Conviction on adrnis- convicted, tho Magistrate may convict him accordingly of such 

sion of truth of complaint. Qfjouco (coming under this chapter) as he may appear to have com* 

milted. 


265. 

,\dmi88ion by accused 
of truth of complaint. 



(Code of 1861— S. 265.) 

. 

If tho accused person admit tho truth of the complaiut. and 
show no suflicient cause why ho should not bo convicted, tho 
Magistrate may convict him accordingly. 


3 a092) 1032 Nag 127 (128) ; 28 Nag L K 103 : 

33CriLJour 038, Mt. Lohnn\ v . 
Khwhal. 


(1027) 1927 Nag 210(211); 2 SCii L .Jour 
Oil, Dnvidon \ . ilitrlui. 



Sec. 2iZ 
Note 2 
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does n ot show any suffici ent cause why he should not be convieted.i R.„ 
mere admission oLthe^truHTot aU or any of thela^s alleged 

♦ yv ^ Jt 1 ^ ^ f ^ — I 


ence in 


• — V — -^-*w**^ Lv 111 iixc occuQn IS me aomission 

maae oejore the trying Magistrate by an accused in pursuance of the questions 

put to him ^der Section 242 ante. Therefore, where there has been no nlea 

o gmlty ^fore the trying Magistrati^h^ r^nr,.ni- nn rtrlniT^nn 

. 1. . » ^eeu ar sm ne\\ 


all eged to have 
other time.3 


we 'Oilier c 



- Hndcr the Code as it stood prior to the amendments of 1923 a 

Magistrate was bound to convict an accused person if he pleaded guilty.'* The 
bection m its present form, however, leaves it to the discretion of the 
Magistrate whether to accept the accused's plea of guilty or not. If he exercises 
his discretion by not accepting the plea of guilty and proceeds to hear the ii 
evidence, he must satisfy himself that the evidence justifies a conviction. If I 
the evidence does not prove the charge, he is bound to acquit the accused. It \ 
IS not open to him to go back to the plea of guilty and convict the accused 
on that plea. Nor is it open to him to take from the accused a further plea 
of guilty and relieve himself of the duty of examining the remaining witnesses 
cited on behalf of the prosecution.® 

A Magistrate may call for evidence even after he has accepted the 
plea of guilty made by the accused with the object of ac quainting himself with 
the facts of the case in order to pass an adequate sentence.^ A plea of “guiltv” 
can be allowed to be withdrawn if the accused was at the time of making it 


Section 243 — Note 2 . 

1. (1924) 1924 All 188 (188); 4G All 41; 25 Cri 
L Jour 655, Anfjnoo v. Empfror. 
(1028) 1928 Oudh 402 (403): 3 Luck 680 : 29 
Cri L Jour 893, Emperor v. Shitca 
Dntla. 

(1928) 1928 All 270 (270) : 50 All 599 : 30 Cri 
Tj Jour 6, Emperor v. Kithan 
Nnrain. 

[See also (1933) 1933 Cal 186 (187); 
GO Cal 351 : 34 Cri L Jour 345, Pro- 
bodh Chandra Chahravarthy v. 
Emperor. Plea of guilty involves 
admission of truth of all facts 
essential for guilt.] 

(1932) 1932 Lah 363 (364): 33 Cri L Jour 
646, Bahadur Sinrih v. Emiycror . 
(1926)1926 Lfth 4Ub (lOO) : 7 Lab 359 : 27 
Cri L Jour 1)07, Dasayit Singh v. Thr 
Croicn. 

(1915) 1015 Cal 153 (158): 15 Cri L Jour 
703 (703), Gaya Boy v. Emperor. 
(1020) 1920 All 203 (204) : 21 Cri L Jour 
665, Banxeari Lai v. Emperor. Ac- 
cused admittiDg that be travelled 
without ticket does not necessarily 
admit that he did so with fraudu- 
lent intention. 

(1925) 1925 Lab 153 (155): 25 Cri L Jour 
707, Exnperor v. Ghulain Basn. 

(1031) 1931 Nag 100 (101): 32 Cri L Jour 


^-<r^905) 

v>r(l914) 

(1923) 



1132, Kanknya Lai v, Exnperor. 

(1888) 1 C P L R Cri 25 (26), Empress v, 
Mt. Adhika. 

(1928) 1928 Lah 827 (828); 29 Cri L Jour 
645, itt. Darkan v. Emperor. 

(1908) 7 Cri L Jour 208 (209): 1907 Upp Bur 
Rul 9, Nga Pxjn v. Emperor. 

[See also (1934) 1934 Nag 65 (6.5) : 
35 Cri L Jour 696 : 30 Nag L R 317, 
Emperor v. Homnarain. Even if 
accused says “ guilty ” Court must 
see what ho really ’means. If he 
merely means to say that he caused 
the alleged injury but that it was 
purely accidental, he cannot bo 
convicted], 

2 Cri L Jour 532 (534) : 29 Cal 595, 
Emperor v Bam 

loTt^ind 158 (159)rTgIndl7R 213: 
16 Cri L Jour 238, Em peror v. 
Oul 

1923 Mad 364 (365): 46 Mad 476: 
24 Cri L Jour 358, Crown Prosecu- 
tor Y. Duraisxvami. 

1931 Bom 195 (196) ; 32 Cri L Jour 
719, Emper or v. Jaxiardan Kash i- 
nath. ' 

1928 Cal 243 (244), Lalji Ram v. 
Corporation of Calcutta. 

1931 Bora 195 (196) : 32 Cri L Jour 
719 (P B), Emperor v. Janardan 


f(1931) 


6. (1928) 

7. (1931) 
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enfeebled by illness and was \indefended ® 

*" As to the power ot the Magi^ate to convict an accused on the basis 
of a consent to abide by the complainant’s oath, see the undermentioned case.® 


8. Admission by pleader . — See Section 205, Note 7. 

^^^4r"^Mord of admission. 

This Section requires that an admission of an accused should be 
recorded as nearly as possible in the words used by him.^ Further, an admis- 
sion should be recorded immediately it is made and not afterwards from 
rough m^tes or memory.^ 

sr^ne admission for s everal accus ed. 

The law requires tha t f^arh arru<sed should be questioned separately 

and that the answers given should be taken, as nearly as possible, in the 
words used by each accused^ Therefore, where a. Magistrate records one 
admission for a number of accused p e^sdns ^ the admission is bad.^ ’ 

6. Warrant case tried as a summons.case — Conviction on plea of 
accused . — See Section 252 and Notes thereunder. 


7. Whether order for security for keeping the peace may be based on 
consent of person sought to be bound . — See Section 117 Notes there- 
under. 


8. “If he shows no sufficient cause why he should not be convicted. " 

These words are to be read along with the earlier part of the Section 
and not as a distinct and separate part. Where an accused docs not admit his 
guilt he cannot be convicted merely because he does not show sufficient cause 
against his conviction.^ 


Sec. 243 
Notes 
2—8 


244.''’ (1) Magistrate does not convict the accused under Sec. 244 

the preceding section or, if the accused do es not 
Procedure when no mak e such admission , tlie Magistrate shall pr o- 

m^de. * '”*®**°" '® eeed to^ ear the corny)! ainant (if any), and take 

all such evide nce as may he pro duced in support 
of the proseciiJion,_and_^lso to hear the accusedTan^ take all sucli 
evidence as he produces in liFs d^ehce : ^ — 

* (Code of 1882 — S. 244 — Same as that of 1S9S Code). 


KasiiinaUi. 

8. (1915) 1915 Lah 187 (lO.'?) : IG Cri I- Jour 
257 (2G3), Eviperor v. L. C. E. 
Shuldham. 

0. (1027) 1927 All 742 (7l3): 28 Cri I. Jour 

'301, Triloknnth v. Emperor. 

Note 4. 

1. (1872*1892) 1872-92 Low Bur Rul 504 

(594), Empress v. Sain Kaituj. 

(1809) 1890 All W N 81 (82). Qxiecn-Em- 
press V. RluJiammnd Hayiif. l»»it 
failure to record in accused's own 
words was held mere irregularitv). 
(1907) 0 Cri L Jour 332 (333) (Mad), In re. 
Subba Naickan. 


(1928) 1928 Cal 243 (244), Laiji ham v. 

Corporation of CalctUta. 

(1933) 1033 Cal 117 (ll.S): 31 Cri L Jour 
250, Ganesh Chnndro Khan v. The 
Corporation of Calcutta. 

[See (1873) 20 Suth \V 11 Cri o.'. (.50). # 

In the matter of J/o/jcs/t (.'handar. 

2. (1892) 15 5Iad 83 {Bl), Em prt s-^ \ . Enitjudu. 

Note 5. 

1. (1932) 1032 Siud 211 (212): 20 Sind L ll 
345: 31 Cri L Jour 07, r.Juvial 
Hassomal v. Emp( ror. 

Note 8 

1. (1903) 1 Low Lur Rul 95 (90), r<i/oo- 

swaini/ V. Crotrn. 
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Seo. 244 


P rovided that the Magistrate shall not he hound to hear any 
personas complamant tn any case in which the complaint has hem 
mad eb^ a (jourtr — * — 


(2) The Magistrate may, if he 
thinks fit. on the application of 
the complainant or accused, 
issue process to compel t^ at- 
tendance of any witness^ oinhe 
productioTrtf^any^dMment or 
other'thingr ' 


(2) The Magistrate may, if he 
thinks fit, on the application of 
the complainant or. accused, 
issue a summons to any witness 
directing him to attend or to 


produce any document or other . 
thing. 


(3) The Magistrate may, before summoning any witness on 
such application, require that his reasonable expenses, incurred 
in attendin^for the purposes of the trial, be deposited in Court. 


Synopsis. 


Note No. 


Legislative changes. 1 

“Shal] proceed to hear the complainant.” 2 

Evidence in support of the prosecution. 3 

(а) Duty oi prosecution. 4 

(б) Cross-examination. 5 

(cj Extra-judicial information. 6 


Note No. 


Evidence of the accused. 7 

“May issue summons. ...” 8 

(а) Rc*issue of summons. 9 

(б) Adjournment for procuring atten- 

dance of witnesses. 19 

(c) Process-fees. 11 


a 


(Code of 1872— Ss. 207 and 361.) 

207. If the accused person docs not admit the truth of the complaint, the Magistrate 

shall proceed to hear the complainant and such witnesses as he 
roco ure w bu qosuc produces in support of bis complaint, and also to boar the accused 

a mission i.s nia e, person and such witnesses as he produces in his defence. 

Summons Cases. 

361. In .summons cases, the Magistrate may summon any person who appears to him 

- likely to give material evidence on behalf of the complainant or 

I„ summons cases. 

Ordinarily it shall bo the duty of the complainant and accused in non-cognizablc cases, 
to produce their owu witnesses. 

In such cases, it shall be iu the discretion of the Magistrate to summon any witnesses 
named by the complainant or the accused ; and he may require, in such cases, a deposit of the 
expenses of a witness l>eforo summoning him. 


Summons to witness 
o attend and give evi- 
ence. 


(Code of 1861 — Ss. 262 and 266.) 

262. If it appear to the Magistrate that any person is likely to give material evidence 

on behalf of the complainant, or the accused person, and that such 
person will not voluntarily appear for the purpose of being examined 
as a witness at the time and place appointed for the hearing of 
such complaint, the Magi.strato shall issue his summons to such 
person under his signature and seal, requiring him to appear at a 
ime and place mentioned in the summons, to testify what he knows concerning the matter of 
bo complaint. 

266. If the accused person do not admit the truth of tho complaint, the Jfagistrato 

shall proceed to hear the complainant and such witnesses as he 
Proceeding when no may produce in support of his complaint, and also to hear the 
uch admission is made accused person and such witnesses as he shall produce in us 

defence. 
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Other Topics. 


Closiug of the case bv a party. Sec ITote 3, 
Pts. 10 & 11. ’ 

Compulsiou of attendance of witnesses. See 
Note 9, Pts. 1 to 5. 

Connected cases — Copies — Depositions not to 
be used. See Note 3, Pi- 14. 

Conviction of complainant. See Note 2, Pt. 11. 

Conviction on evidence recorded in another 
case. See Note 2, F*N fl). 

Costs of adjournment by accused. See Note 2, 
Pt. 12. 

DiscretioU to summon witnesses. See Note 8, 
Pts. 2 to 6. 

Documents filed by accused. See Note 7, Pt. 7. 

Duty to take all evidence of prosecution. See 
Note 2, Pts. 2 to *5; Note 8, Pts. 1 to 3 
& 6 . 

Duty to take evidence for accused. See Note 
7, Pt. 3. 


Evidence in presence of accused. See Note 2, 
Pt. 10. 

Evidence of co-accused- witness. See Note 3, 
Pt. 12. 

Examination of accused. See Note 7, Pts. 3 
to 6. 

Exhibiting documents. See Note 3, Pt. 8. 

Failure to deposit process-fee — Effect. See 
Note 11, Pts. 2 & 3. 

Non-examination of complainant. See Note 2, 
Pts. 9 & 10. 

Non-payment of process by accused. See 
Note 11, Pt. 3. 

Subsequent plea of guilt. See Note 3, Pt. 13. 

Supplementary witnesses. See Note 8, Pt. 8; 
Note' 10, Pts. 4 & 6. 

Witnesses residing in foreign territory. See 
Note 8, Pt. 7. 


1. Legislative changes. . , j 

(1) The words “if the Magistrate does not convict the accused under 

the preceding Section” which liave been added at the commencement of sub- 
section 1 arc in keeping with the amendment of Section 243 whereby the 
Magistrate is no longer obliged to convict on a plea of guilty but may 
notwithstanding such plea record evidence before convicting the accused. 

(2) The proviso to sub-section 1 is new and provides for a case where 
a complaint is made by a Court. 


(3) In sub-section 2 for the words “issue process to compel the 
attendance of any witness” the words "issue a summons to any witness direct- 
ing him to attend” have been substituted.^ 


2. “Shall proceed to hear the complainant. ’ 

When an accused person_denies the truth of the complaint made against 

him the Magistrate ought to hear the^complainant and his witnesses, in support 
of the prosecution and also the accused and his witnesses.^ He is bound to 
hear the complainant and take all evidence that he produces in supi>ort of the 
prosecution before he can acquit the accused.^ An acquittal passed without this 
being done is illegal, ^ and the High Court may set it aside in revision.** In 
a trivial case, however, when the complainant was not examined and it did 


Section 244 — Note 1. 

1. (1926) 1926 Mad 361 (361): 27 Cri L Jour 
76. Selvamuthu v. Ckxnnainjan 
Chettiar. 

Note 2. 

1. (1866) 6 Suth WR Cr 75(75). Queen v. 

Ahlnd Monce Dosh'C. 

(1870) 14 Suth W R Or 25 (26) : (Jucfn v. 
Chooranioni. 

(1871) 15 Suth NV R Cr 0 (C).<)«ertt v. Betts. 
Conviction on evidence recorded in 
another case. 

(1921) 1921 Oudh 147 (147): 24 Oudh Cas 
267 : 22 Cri L Jour 765, Emyeror v. 
Kanhaiya Lai. 

(1907) 6 Cri L Jour 424 (425) (Bom). Em- 
peror V. Somabhni N athabhai. 

2. (1895) 2 Weir .305 (305). Narauni-ior v. 


Itamastuami Aiijor. 

(1897) 20 Mad 388 (389), Queen v. Sinnni 
Gou7id(in. 

(1891) Batanlal 639 (539), Queen v. Toul- 
VI on. 

(1867) 7 Suth \V R Cr 45 (45), Queen \ . Srcc- 
uath Mooliopadhxa. 

(1868) 10 Suth W RCi-i Rule 01. {01) Hu lush 
V. jl/oAroo. 

(1871)16 Suth W R Cri Rule 18 (49), 
Kishore Sahai v. JifxuKjtri Sohni. 
(1874) 21 Suth W R Ci- 21 (22), Que^n v. 
HatooUhan. 

3. (1896) 18 Cal 221 (223), Kesri v. ^rohomed 

Balihsh. 

4. (1913) 14 Cri L Jour 177 (178): (1912) Upp 

Bur R 148, Emperor v. Kga Sen 
Wein. 


Seo. 244 
Notes 
1—2 
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Sec. 244 
Notes 
2—3 


not appear probable that a fresh investigation/ would produce a different re- 
sult it was held that the non-examination was an irregularity but not such as 
required interference in such a trivial case.® 

The accused cannot be convicted except upon the evidence that he did 
commit the offence ; the latter part of Section 243 must not be read as distinct 
and separable from the first part.® A conviction is iUegal which is arrived at 
without the recording of the prosecution evidence.^ Where the accused was 
convicted upon a statement of the complainant not made on oath before a 
Magistrate it was held to be illegal.® 

This Section does not make the examination of the complainant himself 
absolutely necessary, so as to vitiate a conviction if such examination does 
not take place.® But when a complainant’s evidence is taken it should be in 
the presence of the accused. The not uncommon practice of not examining the 
complainant at the trial but only under Section 200 of the Code is contrary to 
law.^o 

A Magistrate while enquiring into the complaint cannot, in the same 
case, convict the complainant ■himself because the evidence discloses that he 
too was a party to an affray. If the complainant is to be convicted it can only 
be in separate proceedings taken against him.^^ 

Criminal Courts have no authority to order the accused to pay the 
complainant costs of an adjournment on the failure of the accused to appear 
on the day fixed for hearing the complaint. 


3. Evidence in support of the prosecution. 

The language of the Section is compulsory and the Magistrate is bound 
to take all such evidence as may be produced in support of the prosecution.^ 
Even when the complainant declines to be examined it is the duty of the Magis- 
trate to proceed to take the evidence of his other witnesses before dismissing 
the complaint, although in any event a strong preliminary presumption against 
the truth of the complainant s case would arise from his continuous refusal 
to be examined.^ In summons cases the parties have an undoubted right to 
examine their witnesses and their right could only be curtailed by the Court 
upon the ground that the e.xamination of these witnesses will delay and 
possibly defeat the ends of justice.® But where a complainant did not apply 
to the Magistrate to issue summons to other witnesses it was held tliat the 
Magistrate was not wrong in deciding the case on evidence before him."* A 
Magistrate has no jurisdiction to refuse to examine a witness who is deaf but 


5.(1872) 17 Siith W R Ct Kabil Nu‘i 

Yo Pttnda v. Bahnrnllah. 

5. (1900-1'»02) 1 Low Bur H 95, Vadivdu- 

swu^n}! V. Crown. 

7. {18CC)(> Siith W R Cr .92 (02), Queen 

{^fimecroildcen. 

(1005) 2 Cri L .Tour 532 (SZl) {Cx\), Em- 
peror V. Mohunt liim Dri^. 

(1929) 1929 Pat 40G (lOG): 30 Cri L Jour 
517. ^^un'slli ^^ian v. Emperor. 

8. (1873) 20 Suth W R Cr 55 (.55), In the 

mnfter of Mohe.di Chundcr. 

9. (1920) 1920 G.il 09 (GO) : 21 Cri L -Tour 252, 

Amir irfii/a v. Snra/di Ilmi. 

10. (1897-1901) 1 Upp Bur R 67, Empress v. 
.. Nga Ngioe Ni/un. 


11. (168S) R.atanlal 403 (401), Queen v. 

Malhari. 

12. (1922) 1922 All 184 (184) : 23 Cri L Jour 

213, Dudh'i V. Emperor. 

Note 3. 

1. (1932) 1932 All 183 (188): 54 All 416: 34 

Cri L Jour 13, Ali Husainw Lnchmi 
Narain Mahajayi. 

2. (1927) 1927 Nag 210 (211) : 28 Cri L Jour 

511, Damodar v. tlarha. 

3. (1921) 1921 Pat 30S (310): 22 Cri L Jour 

^ZO.Bi’iwanath^ahapatra v. Shiva- 
nayid Sarasioathi. 

4. (1871) 15 Suth W R Cr 87 (87), Queen t. 

Notobro Bera. 
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who is able to speak and write. Such refusal, is materially prejudicial, and 
vitiates the trial.® 

Magistrate should always be chary of taking upon himself the duty of 
deciding on behalf of the parties which witnesses should be examined.® 
Generally it is not the province of the Court to examine the witnesses, and as 
a rule the Court should leave the witnesses to the pleaders to be dealt with 
as provided for in Section 138 of the Evidence Act. Section 495, sub-section 3 
also tends in the same direction."^ 

It is no doubt ordinarily the duty of the prosecution if they rely on 
documents to tender them in evidence together with such formal proof as 
may be necessary. But where documents actually on the file of the proceedings 
are not formally exhibited and put on record as evidence the Magistrate 
should in the exercise of a wise discretion, before the close of the prosecution 
case, draw the attention of the prosecution to the fact that the documents 
have not been exhibited, or ascertain whether they are to be regarded as 
having been produced as evidence for the prosecution under Section 244.® 

But a Magistrate cannot after the trial is closed and while writing" 
judgment admit in evidence a document without giving the accused an opportu- 
nity of raising objection to its relevancy and admissibility.® 

The closing of the case for the prosecution is no mere form. but. with 
certain exceptions closes the door to any further evidence against the accused. 
The prosecution cannot re-open the case and make additions to it except such 
voluntary addition as the accused can himself make.*® A statement by a party 
that he has closed his case should bear the signature of the party. In the 
absence of such signature, it is not recorded in accordance with law and 
there is no presumption of its correctness.'*- 

Statements made by a defence witness against accused persons other 
than the one who called him as a witness cannot be considered as if it were 
evidence led on behalf of the complainant.'^ 

Where a Magistrate adopts the procedure prescribed by this Section 
on the footing that there was no admission of guilt on the part of the accused 
person he is not competent to take a further plea of guilty from the accused 
and relieve himself of the duty of examining other prosecution witnesses.'^ 

In connected cases it is not proper to take the depositions in one case 
and have them copied and used in the other.*'^ 


fj. (1024) 1024 Cal 541 (541): 24 Cri L Joxir 
Cfi8, Gnnoda Da^sya v. Srivianta 
Ghosh. 

6. (1015) 1015 Mad 825 (B25) ; 16 Cri L .Tour 

15C (157), Duyyirala Venkntapjiayn 
V. Mulpiiri Vcnlcnrnmnnniiya. 

7. (1924) 1024 Oudh 371 (372): 27 Oudh Cas 

240 : 25 Cri Tj Jour 122G, l^onJci v. 
Thahur Shco Narain Singh. 

8. (1000) 10 Cri L Jour lOH (409) ; 3 Sind L K 

84, Emperor v. Ghulatn Hussein. 

9. (1910) lOlG Mad 1084(1085): 10 Cri L Jour 

458 (459), In re Vnyalnppra Kclnp- 
pan Hair. 


10. (1023) 1923 All 322 (323) : 15 All 323: 25 Cri 

L .Tour 305, Mahadeo I'rasnd v. F.ot- 
peror. 

11. (1920) 1020 r-ah G5C (G5G): 27 Cri L .7n«ir 

L071, J//. Jiholan v. Jilatu. 

12. (1931) 1031 Lah 57 (58); 12 Lab .38.5; 32 Cri 

r< Jour 072, Chatur Dhuj v. Kmhe- 
ror. 


13.(1028) 1028 Cal 243 (2ll), Lalji Itnm v. 

Cor poratinn of Calcutta. 

11. (1023) 1023 Cal 100 (ia7)j .50 Ofvl 22.3: 

Cri L Jour 10.8> .-1/i v.'. 


peror. 


y . 

t 
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9. Doty of Prosecution. 

The duty of the prosecution is to prove all the relevant facts essential 
to establish the guilt of the accused.^ 

The prosecution cannot be permitted at the last moment to change 
its ground.^ 

5. Cross-examination. 

The Section does not contain any express provision for cross- 
examination. but a cross-examination must certainly be allowed at some stage 
and hence the right is exercisable under this Section.^ In the procedure laid 
down for the trial of summons cases the accused has no right to postpone the 
cross-examination of any prosecution witnesses as in the trial of warrant 
cases. But if the cross-examination is postponed in accordance with the direc- 
tion of the Magistrate, he is bound to give the accused a further opportunity 
to cross-examine the witnesses. Without such examination the evidence will not 
be legally admissible and the irregularity vitiates the trial.^ 

6. Extra-judicial information. 

It is extremely improper for a Magistrate in disposing of a case to 
rely in any way on statements made to Trim out of Court. ^ 

7. Evidence of the accueed. 

The evidence of the accused should be taken after that of the 
complainant.^ But where no prejudice was caused, it was held that the fact 
of a Deputy Magistrate liaving recorded some evidence of the defence l>efore 
the close of the case for the prosecution, would be no ground for reversing his 

decision." 

Tlic Section makes it obligatory on the Magistrate to hear the accused 
and record the evidence which he adduces in his defence after the prosecution 
evidence is recorded.^ When the Section says tliat the Magistrate shall hear 
the accused it certainly means that he should ask the accused what he has to 
say in his own defence against the charge which has been brought against 
him and in explanation of the evidence which has been led to support the 
charge.'* But the examination need not be recorded with the same formality 
as in warrant cases or preliminary enquiries.® As to the applicability of 
Section 342 to summons cases, see Notes to Section 342 and the under- 

mentioned cases. 

2. (1882) 8 Cal 154 (156), Empress v. Kali- 
charan Churari. 

3. (1921) 1921 Bom 874 (375. 377): 45 Bom 
C72: 22 Cri L Jour 17, Fernandez v. 
Emperor. 

(1868) 9 Suth \V R Cr 62(63), Queen v. B\- 
ssesur Seri. 

(1870) 13 Suth W R Cr 63 (64), Queeny. 
Ameerchdnd Nohatta. 

4 . (1922) 1922 Bom 290 (291) : 46 Bom 441: 23 
Cri L Jour 45, Gulabjapy. Emperor. 

5. (1870) 14 Suth W R Cr 76 (76), Queen v. 
Chedee Koonjee. 

6. (1921) 1921 Bom 374 (375): 40 Bom 672: 22 
Cri L Jour IT, Fernandez y. Emperor. 

(1921) 1921 Bom 370 (371) : 23 Cri L Jour 
21, Emperor \. Itustomjiifancherji. 
(1922) 1‘j22 Bora 290 (291): 46 Bom 441 : 23 


Note 4. 

1. (1923) 1023 All 32-> (324): 45 .■Ml 823: 25 Cri 

1j Jour 305, Mahdeo Prasad v. Em- 

peror. 

2. (1928) 10-28 .-Ml G9G (097): 51 All 463 : 20 Cri 

L Jour 1081, Tihnn Deh v. Emperor. 
Note 5. 

1 . (1031) 1031 All 021 (G23): 54 All 212: .33 Cri 

L Jour .310, Lachmi }iarain v. Em- 

jicror. 

2. (192*2) Put 200 (20H): 23 Cri L Jour 

•1*^, ]*nK)uc>hwoy Xjfil v. 

Eiupcror. 

Note 6. 

1. (1800) 11 Bom 572 (573). Empress v. Saha- 
Ji V ]'ala(I Titkaram. 

Note 7. 

1 (1925) 1025 All 614 1014): 47 All 341: 26 Cri 
L Jour 005, Beehan Teli v. Emperor. 
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No Criminal Court can shut its eyes to the statement of an accused 
person when that statement refers to certain documents to which the accused 
is a party. The Court may not be satisfied with the statement or may require 
further proof but it cannot brush aside the documents to which the accused 
are parties when the accused themselves file those documents in Court along 
with their statements. As the accused cannot be examined on oath they can 
only file a statement or refer to some documents to which they have been 

parties.*^ 

A conviction by a Magistrate who refused to examine a witness who 
was formally tendered on behalf of the accused is illegal.® The refusal to 
examine the witnesses tendered by the accused deprives the accused of a right 
he has by law and his conviction is therefore bad.® 

Where after closing hours the Magistrate insisted on going on with 
the case and the accused’s counsel wanted an adjournment to examine the 
witnesses who were in attendance and the adjournment was refused, one 
ground being that no defence list had been filed it was held tlrat the ground 
for refusal was wrong and the convictions were set aside.^® 

'It is the duty of Magistrates when dealing with ignorant individuals 
accused of technical offences to go very thoroughly into the evidence and 
where they are not defended by advocates to give them some assistance in 

putting up obviotis defensive pleas. 


8. May issue summons 

Under the Code of 1861 S^tion 263^ it was in tlic discretion of the 
Magistrate to summon the witnesses “ir lie considered the evidence essential 
to the just decision of the case.” and incumbent on him to summon them 
only if it appeared to him that they were likely to give material evidenoe and 
that they would not voluntarily appear for the purix>sc of being examined.^ 
Under the present Section also the Magistrate is undoT jio oWigauon 
to issue process to compel thc“ attendance of any witness either on the ap- 
plication of the complainant or the accused. He has a discretion in the 


Gri L Jour 45. Gutabjap v. Empt ror. 

(1927) 1927 Cal 250 (2.53); 51 Cal 280; 28 Cri 
Ij Jour 297. Bechxilal KoyaHhn \ . In- 
jured Lady. 

(1926) 1926 Lah G67 (668); 27 Cri 1. Jour 
1000, Demello v. Mrs. Devicllo. 

(1927) 1927 Lah 268(269); 28 Cri L Jour 
480. Kate Kkaxt, v. 

(1921) 1921 Pat 11 (12) ; 22 Cri L Jour 127, 
Gulavi liasui v. Emperor. 

(1922) 1922 Pat 296 (297); 23 Cri L .rour 
410. EarntcsJiu'ar Lai MUter v. 
Eviperor. 

(1921) 1921 l*Jt 11(12); 61 Iu<l Can 715 
(716) ; 22 Cri L Jour 427. Gulatu 
linitul V. Emperor. 

(1931) 1931 Rang 214 (246); 9 Rang 506: .32 
Cri L Jour 1190 (F B), Emperor v. 
Nya La Gi/i. 

(1926) 1926 Sind 1 (3): 20 Sind L R 31: 20 
Cri L Jour 1554, Emperor v. Kohu 

(1926) 1926 Bind 281 (282); 19 Sind L R 
121: 27 Cri L Jour 1290. The Crown 
V. I’ario. 


(1924) 1921 Mad 1.5 (17, 18); 46 Mad 758; 24 
Cri L Jour 833 (!•' B). I'vnmisami 
Odai/ar v. llamn.-iami Thuttan. 

7. (1026) 1928 Mad 1135 (1136); 29 Cri L Jour 
1041. M uhummed Balia, liov'.thcr v. 
Em prror. 

K. (18(i0) 12 Suth W 11 Cl- 77 (79), v. 

Mohima Vhtmdor Chaekrahurtty. 

9. (1925) 1025 AU 318(318); 26 Cri L .Jour 703. 
/ihnqwan Das v. Saddiq Ahmed. 

10. (1902*03) 7 Cal W N 714 (716), Emperor v. 

Kesn Sitxjh. 

11. (1930) 1930 Rang 349 (350): 32 Cri L .Jotir 

206, AH Jiossetn v. Emperor. 

Note 8. 

1. (1870) 2 N \V II C K 393 (393), \>i<e, n v, 
Mohu ree. 

(1868) 10 Suth W R Crl2(12)..-i;.J*<7rV :;<«• 
deen v. Punehoo 

(1870) 13 Suth W R 6:l (61i. (jiuen v. 

Amcerchand Xolutltn. 

(1871) 15 Suth \V R Cr 37 (87). v. 

Xotobiir I'cri’. 


Sec. 2U 
Notes 
7—8 
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Sec. 

Notes 

8—9 


matter.2 The discretion, however, should not be exercised to the detriment of 
the applicant in an arbitrary manner.^ The arbitrary exercise of discretion 
does not necessarUy amount to acting without jurisdiction so as to justify the 
High Court’s interference in all cases ; but where the refusal to issue process 
amounts to a denial of justice, the High Court would interfere.^ Thus when 
the accused was a PoUce Constable and it was not improbable that the witnesses 
for the prosecution would not voluntarily appear it was held that it was just 
such a case in which the Magistrate should have exercised his discretion and 
issued summons.^ Where, on the other hand, no prejudice is caused the High 
Court will not interfere wth the order of the Magistrate.® 

Though there is no provision for securing the attendance of witnesses 
residing in a foreign territory the Magistrate is bound to use all reasonable 
efforts to procure their attendance.’ 


Where an accused who was called upon to let in evidence applied for 
and obtained the summoning of his witnesses on his behalf it was held that 
he had exhausted the power of summoning witnesses for the defence and all 
that he could do was to move the Magistrate to summon any other witnesses 
whom he might deem necessary under Section 540.® 

An application for summoning witnesses cannot be granted by a 
Magistrate not seized of the case.® 

9. Re-issue of summons. 

It was held by the Calcutta Court in cases decided prior to the amend- 
ment of sub-section 2 that there was no discretionary power given by 
Section 244 to a Magistrate to refuse to compel the attendance of witnesses 
upon whom processes had already been issued.* This view lias also been adopted 
by the Patna High Court subsequent to the amendment.^ But the Madras view 
is tliat the change in the new Code by the substitution of the words 

“may issue summons to any witness" for the words “may issue 

jirocess to compel the attendance of any witness," renders it no longer 
obligatory on a Magistrate to compel the attendance of a witness who has 
received the summons.® 


But every endeavour should be made to secure attendance of witnesses 
who have been summoned.^ and a Court should see that its summons and 
warrants are duly executed.® 


2. (1020) 1020 All 209 (210): 21 Cri L Jouc 
3fi5, JUahhoo v. Enxpcror. 

.3. (1003) 30 Cal 508 (514): Surya Kanta Achar- 
jee V. Hem Chitndcr Chotedhury. 

4. (1903) 30 Cal 50&{5li), Surya Kanta Achar- 

jee V. Uem Chundcr Chotedhury. 
(1871) 15 Suth W R Cr 87 (88), In re 
Jehan Huksh. 

(1905) 2 Cri L Jour 679 (683, 686): 32 Cal 
1093, Tara Pada liiswas v. Nurul 
Huque Mia. 

(1911) 12 Cri L Jour 566 (507): 12 Ind Cas 
654 (Mad), Lunmo of Mahalunma v. 
Emjicror. 

5. (1808) 9 Suth ^V R Cr 3 (3), Boiddonath 

Dania v. Bhcedu Bass. 

6. (1908) 7 Cri L Jour 344 (345) (Cal), Gosthu 

B( hnri Saha v. Emperor. 

7. (1873) 1873 Pun Re Cr No. 4, page 5 (5), 


Croton V. Ruttun Singh. 

8. (1914) 1914 All 197 (198): 36 All 13: 15 Cri 

L Jour 164, Emperor v. ilfnnj7o;. 

9. (1914) 1914 All 197 (198) : 3 GAll 13 ; 15 Cri 

L Jour 164, Emperor v, Mangal. 
Note 9. 

1. (1903) 30 Cal 121 (122), Daulat Singh v. 

Brinda Beider. 

(1001*02) 6 Cal W N 548 (550), Bhomar 
il/ttnslii V. Digambar Das. 

2. (1933) 1933 Pat 494 (495) : 34 Cri L Jour 

1203, Ajab Lai Rai v. Bhagawan 
Sahu. 

3. (1926) 1926 Mad 361 (361) : 27 Cri L Jour 

76, Selvamuthtt v. Chinnappan 
Chettiyar. 

4. (1882) 4 All 58 (54), v. Ruknuddin. 

5. (1921) 1921 All 142:23 Cri L Jour 124, 

Bissay v. Emperor. 
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When a Magistrate is unable to record the evidence of witnesses in 
attendance on the date fixed and the case is adjourned, the witnesses should 
be told to appear on the adjourned date ; a party should not be required to 
repeatedly summon his witnesses on payment of fresh process-fees merely 
because the Magistrate is unable to record their evidence on the date 
originally fixed.® 

10. Adjournment for procuring attendance of witnesses. 

The terms of the Section apparently suppose that the defence witnesses 
attend voluntarily and accompany the accused.^ The law intends that as a 
general rule the prisoner should have his witnesses present at the day of the 
trial.^ If a summons is necessary to procure the attendance of any witness it 
should be applied for before the date fixed for hearing. When no such applica- 
tion was made a Magistrate does not exercise his discretion wrongly in refusing 
an adjournment asked for at the trial.® On the other hand, however, it is not 
an irregularity to adjourn a trial for the purpose of enabling accused to pro- 
cure the attendance of his witnesses.'^ 

The Section no doubt imposes an obligation on parties of procuring 
their evidence in summons cases, but the Court, should before convicting an 
accused in such a case take the precaution of ascertaining from the 
accused whether he has any witnesses, imd if he has, but they arc not present, 
should consider whether he should not be allowed a further opportunity of 
bringing or summoning his witnesses through Court; where this was not done, 
a conviction was set asidc.^ But a Court is not bound to do this and although 
the Magistrate may not have exercised, a wise discretion in not sending for the 
defence witnesses, the High Court held in a case that it was unable to say 
that there was any illegality requiring it to question the conviction.® 

11. Process-fees, 

Sub-Sectioi^^^^^fifers on the Magistrate the p ower of demandin g from 
a party the expenses to be incurred by his witnesses.^"Where, howevei%~a 
compl ainant is required t o pay_the f ees for summoning his witnesses mid fails 
to do so the Magistrate cannot dismiss the complaint'but’lnusf deal mth the 
case on such evidence as he has before him.^ If the accused fails to pay the. 
process-fees for his witnesses the Magistrat e m ay refuse to issue process, but 
it is an order which should be passed sparingly.® 


6. U012) 13 Cri L Jour 176 (176) : 13 Iiid Cas 
'J‘28 (Lah), Bnhiiokatid v. Nnyiak 
Chand. 

Note 10. 

1. (1808) 10 Suth W R Cr 36 (36). iJhikha lion 

V. Dhotun Hoy. 

2. (1871) 16 Suth W R'Cr 21 (22), In rc Dinoo 

Tioi/. 

(1908) 7 Cri L Jour 344 (345) (Cal), Gosthn 
Behari Saha v. Emprror. 

3. (1887) Ratanlal 355 (355), Empress v. Mitl- 

chnnd. 

(1870) 14 Suth W R Cr 70 (76), In rc 
Chedec Konjra. 


(1871) 1C Suth W R Cr 28 (20). In rc 
Bholanalh Itiukcrjec. 

4. (1871) 16 Suth W R Cr 21 (22). In rc Dinoo 

Roy. 

5. (1884) 1884 Pun Re Cr No. 7, page 0 (10) 

Empress v. Jeivan Singh. 

G. (1868-69; 4 Mad H C App 29 (29). 

Note 11. 

1. (1912) 13 Cri L Jour 554 (555) : 8 Nag X, R 

G5, Birdhichand v. TjahJanichand. 

2. (1882) 5 Alad ICO, Korajmlu v. Monappa. 

3. (1898) 1898 Pun Re Cr No. 7, page 10 (19), 

Qdilu V. Qiiccn Entircss. 


Sec. 244 
Notes 
9—11 
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Sec. 245 



Acquittal. 


(1) If the Ma^strate upon taking the evidence re- 
ferred to in Section 244 and such further evi- 
dence (if any) as he may, of his own motion, 
cause to he produced, and (if he thinks fit) examining the accused, 
finds the accused not guilty, he shall record an order of acquittal. 


(2) If he finds the accused 

guilty, he shall 
pass sentence upon 


Sentence. 


Sentence. 


him according to law. 


Legislative Changes. 
When to acquit. 

“If he thinks fit. ” 


Note No. 

1 

2 

3 


Effect of dismissal of complaint or dis* 
charge. 


(2) Where the Magistrate 

does not proceed in 
accordance with the 
provisions of Section 349 or 562, 
he shall, if he finds the accused 
guilty, pass sentence upon him 
according to law. 

Synopsis. 

Note No 

Trial of warrant case as summons case 

and acquittal — Effect. 5 

Sentence. 6 

Whether Magistrate can find accused 

guilty while acting under S. 349. 7 

Committal to Sessions. 8 


Other Topics. 

Discharge or dismissal. See Note 4. Pts. 2 and 3. 

Duty to take all evidence. See Note 2. 

1. Legislative Changes. 

Sub-Section (2) has been amended by adding the words “where the 
Magistrate does not proceed in accordance with the provisions of Section 340 

or Section 562”. 

Similar amendments are effected in Sections 258 and 306. See Note 6. 

2. When to acquit. 

A Magistrate is not empowered to record an order of acquittal imtil 
he has heard all the p rosecution and defence evidence. An order of acquit^ 
passed before the evidence on both sides is over, is not inT accordance with the 
law and is liable to be set aside. ^ Where a Magistrate refuses to proceed with 

• (Code of 1882— S. 245 — Same as that of 1898 Code). 


(Code of 1872 — S. 211. Paras. 1 and 2). 

211. If the Magistrate in any case tried under this chapter, 
Ac<|ujttal. finds the accused person not guilty, he shall record a judgment of 

acquittal. 

If the accused person is convicted, the Magistrate shall pass 
Sentence. sentence upon him according to law. 

(Code of 1861— S. 272— Section same as that of 1872 Code) 


Section 245 — Note 2. 

1. (1891) Ratanlal 539 (539). v. Toul- 

man. 

(1807) 7 Suth W R Cr 45 (45). Qucecn v. 

Srecnath Mookopadhia. 

(1896) 18 All 221 (223). Kesri v. Muham- 
mad Balish. 


(1913) 14 Cri L Jour 177 (178) ; 1912 Upp 
Bur Rul 148, Emperor v. Nga San 
Wein 

[See (1913) 14 Cri L Jour 550 (661) : 
36 Mad 315, In re Muthia Moopan."] 
(1932) 1932 Mad 25 (26) : 88 Cri L Jour 
274, Emperor v. Varadarajula 
Naidu. 
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a complaint on a legal objection raised by the defence, as for instance, the want 
of sanction of a particular authority, his order is not one of acquittal.® 

3. “If he thinks fit". 

As to whether these words make the examination of the accused pres- 
cribed by Section 342 optional in summons cases, See Notes on Section 342. 

4. Effect of dismissal of complaint or discharge. 

In the trial of a summons case the law contemplates no other order 

e.xcept an order of acquittal or of conviction. When the Magistrate does not 
find the accused guilty, he is bound to record an order of acquittal.^ Therefore, 
when the Magisrtate finds that no case is made out against the accused, he 
acquits the accused in law, although he may style his order as an order of 
discharge® or of dismissal of complaint.® 

5. Trial of warrant case as summons case and acquittal. — Effect. 

When a warrant case is tridd as a summo ns case and the accus ed is 

acquitted under this Section, the acquitta'l amounts only to a di scharge u nder 
Section 253 and can be dealt with under Section 436 .^ 


Sec. 245 
Notes 
2—8 


6. Sentence. , , „ • • i. v 

When a Court convicts an accused person of any offence it is bound 

to pass some sentence, however light it may be unless it acts under Section 349 or 
Section 562 infra} It is illegal to adjourn the passing of sentence for an in- 
definite period.® Section 349 deals with the procedure to be followed when the 
ti-ying Magistrate cannot pass sentence sufficiently severe. 

Section 562 deals with the power of the Court to release first offenders 
under 21 years of age on probation of good conduct. 

7. Whether Magistrate can find accused guilty while acting under 

S. 349.— S. 3-19 and notes thereunder. 

8. Committal to Sessions. 

As to the legality of committing to Sessions offence triable as summons 
cases, See Note 3 to Section 207 supra. 


2. (1921) 1924 Mad 487 (487): 25 Cri L Jour 442, 
Srs/ia Ayil<ir\. VenUata^uhba CUetty. 

Note 4. 

1. (1871) 3 N W P H C R 273 (275), Queen v. 

Tiloh-e Chund. 

(1900) 1900 Pun Re Or No. 19, page 43 (44), 
Amir Khan v. Empress. 

2. (1910) 11 Cri L Jour 350 (350) : 6 Ind Cas 

385 (Mad), Sessions Judge of Tin' 
nevelly v. Venkatram Aiyer. 

3. (1871) 3 N W P H O R 273 (275). v. 

Tilokc Chund. . , r ■ 

(1876) 25 Suth W R Cr 63 (63). Irjan 
Biswas V. Jimuul Jiibee. 

Note 5. 

1. (1886) 1886 All W N 260 (260). Empress v. 
Judu. 

(1888) 1888 All W N 96 (91), Empress v. 
Lajja Bam. 

(1905) 2 Cri L Jour 382 (382) (Mad). Saba- 
palhi Mudaliar v. Kuppusamt 
iludaltr. 


Note 6. 

1. (1872-1S92) 1872-1892 Low Bur Rul 409 
(409), Emj^ress v. Mi Bank. 

(1886) Bataulal 291 (292), Empress v. 

J akia. 

(1900) 2 Bom L R 611 (612), Empress v. 
Ilanmantdns. 

(1869) 2 Weir 305 (306), H. C. Proceedings 
12//t August 1869, No. 1513. 

(1934) 1934 Rang 338 (339) : 12 Rang llO : 
36 Cri L Jour 460, Emperor v. Mi 
Blwa. 

(See also (1895) 22 Cal 805 (809), 
JJeivan Singh v. Empress.^ 

(1934) 1934 Nag 117 (117) ; 35 Cri L Jour 
7G0, Emi>cror v. Kaka. Smtenco 
not inadc(|uate merely im- 

prisonment is jiot awarded. 

2. (1912) 13 Cri L Jour 288 (288) : 1 1 Ind Cas 
672 (Bom), Emperor v. Kcshavlal 

Oirdhar. 


Cr. P. C. 174 & 175 
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;■ A Magistrate may, under S. 243 or S. 245, convict the 

Finding not limited accused of any offence triable under this Chap- 

by^compiaintorsum- tcr wMcb froHi the facts admitted Or proved he 

■ appears to have committed, whatever mav be 

the nature of the complaint or summons. 

Synopsis. 

Scope of the Section. Note No. 1. 


Other Topics. 

Altogether different offences. See Note 1. Conviction for different offence than that 

specified in complaint. See Note 1, Pts. 1 

Both oflences to be summons cases. See Conviction without re-opening trial. See 
Note 1, Pts. 1 and 2. Note 1, Pt. 3. 

1. Scope of the Section. 

This Section is analogous to Section 227 ante and enables the Magis- 
trate to convict the accused of any offence which, from the facts proved or 
admitted, he appears to have committed, though it is different in its nature from 
the offence originally charged. But in order that the Section may apply, it is 
necessary that both, the original offence and the offence of which the accused is 
sought to be convicted, are triable as summons cases} The fact that the offence 
originally charged was one under a local or special law and tliat the offence of 
which the accused is sought to be convicted is under the Penal Code does not 
affect the applicability of the Section provided that both are triable as summons 
cases.^ 

When convicting an accused person under this Section for a different 
offence from that originally cliargcd it is not necessary to re-open the trial and 
to follow again procedure prescribed by Sections 243 and 244.^ But this does 
not mean that a Magistrate ca n convict an accused p erson of an oifence in 

•(Code of 1882— S. 24G— Same as that 0/1898 Code.) 

(Code of 1872— S. 203, Para. 2.) 

CHAPTER XVI, 

OF THE TRIAL OF SUMMONS CASES BY MAGISTRATES. 

203. • • - . , 

Tho Magistrate may convict the accused person of any offence 
Object and effect (coming under this chapter) which, from tho facts proved, he ap- 

of complaint. pears to have committed, whatever may be the nature of the com- 

plaint or summons. 

(Code of 1861— A'i2.) 


Section 246 — Note 1. 

1. (1884) 7 Mad 454 (45G), v, Papadu' 

(1894) Ratanlal 708 (709), Empress v' 

Viswannlh. Original charge under 
Sec. 71 of the Bom Act IV of 1890 
— Conviction under Sec. C8 legal. 
(1931) 1031 Mad 228 (291) : 32 Cri L Jour 
•132, Chairman, Municipal Council, 
Manfjalore v. Vasudexoa Kamathi. 

2. (1901) 1 All L J 20Gn (20Gn), Mahabir 


Sahai v. Emperor. Original charge 
under Railways Act, S. 100— Convic- 
tion under S. 352, I. P. 0., legal. 

(1926) 192G Bom 255 (255) : 27 Cri L Jour 
496, Framji Bomanji v. Emperor. 
Original charge under City of 
Bombay Police Act, S. 122— Magis- 
trate can convict under 1. P. C., Sec. 
852 

3. (1909) 10 Cri L Jour 557 (559) : 36 Cal 869, 
Dasarath Bat v. Enjpcj'or. 
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respect of which he has had no opportunity of defending himself.'* Further, the 
Section refers to the nature of the offence, and not to the date on which the 
offence was committed. Hence, the Section does not empower a Magistrate in a 
summons case to convict an accused person of an offence alleged to have 
been committed on a date different from that of the offence originally charged.® 



* 


If the summons has been issued on complaint, and 
upon the day appointed for the appearance of 

compulnanr*""*"^ Rccused, Or any day subsequent thereto to 

■which the hearing may be adjourned, the com- 
plainant does not appear, the Magistrate shall, notwithstanding 
anything hereinbefore contained, acquit the accused, unless for 
some reason he t hinks proper to adjourn the bear in g of the case 
to somVothieFday: 

PrbvidM~TBat, where the complainant is a public s ervan t 
an d his persona l attendance is not recpiired, the Ma^strate may 
dispense with his attendance, an d proce ed with the case . 


Legislative changes. 

Scope, object and applicability of the 
Section. 

Applicability of Section to cases con* 
sisting both of offences triable 
as sutnmons*cases and offences 
triable as warrant cases. 

*'Upon the day . . . « adjourned.*' 

**The complainant does not appear.*’ 

Death of complainant. 


Note No. 

1 


3 

4 

5 

6 


Note No. 

*'The Magistrate shall some 

other day." 7 

Whether acquittal under this Section 

bars fresh trial under S. 403. 8 

Complaints by public servants — Pro* 

vise. 9 

Review. 10 

Power to restore a case in which ac** 
cused has been acquitted under 
this Section. 11 

Revisi on. 12 


• (Code of 1882 — S. 247 — Same, except the proviso which was added in 1898.) 

(Code of 1872 — S. 205, S. 208, Para. 3 and S. 212) 

205. If upon the day appointed for the appearance of the accused person, or any day sub- 

.Hcqucnt thereto on which the case may be called on, the complain* 
Non-appearance of com- ant does not appear, the Slagistrato shall dismiss the complaint, 
plaiiiant, unless for some reason ho thinks proper to adjourn the hearing of 

the same to some other day. Such adjournment shall bo made 
upon such terms as the JIagistrate thinks fit. 

• • • • • 

If the complainant does not appear, the Magistrate may 
dismiss the complaint. 

212. The dismissal of a complaint under this chapter shall 
operate in like manner as the acquittal of the accused person. 

No complaint shall bo dismissed under the provision.s of this chapter, except in so far as 
it refers to a summons case. 


4. (1890) Ratanlal 529 (530), Empress v. (See also (1882) 8 Cal 19 > (197), 

Nathnn Lnlji. Empress v. lindninntlt Shnlta.'] 

(1901) 5 Cal W N 5G7 (508), In the matter 5. (1921) 02 Ind Cas 575 (.570) : 22 Cri U Jour 
nf Chinihas Pal. 559 (Cal), Snrhar v. Jlou roh Muni- 

(1809) 12 Suth W R Cr -10 (41), Kalidas cipalitp. 

Battachnrjcc v. Mohendranath. 


208. 

Adjournment. 
Efieeb of Dismissal. 


Sec. 296 
Note 1 


Sec. 297 
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Notes 
1—2 


Other 

Accused — Absence immaterial. See Note 4 
Pt. 3. 

Acquittal mandatory unless adjourned. See 
Note 2, Pt. 1; Note 7, Pt. 1. 

Adjournment not legally made. See Note 5, 
- Pt. 5; Note 7, Pts. 9 and 10. 

Complainant absent but his Vakil present. 
See Note 5, Pt. 1. 

Date for arguments. See Note 4, Pt. 1. 

Date for judgmout. See Note 4, Pt. 2. 
Discretion as to acquittal. See Note 7, Pts. 14 
and 15. 

Discretion as to adjourument. See Note 7, 
Pts. 5 to 13a. 


Topics, 

Issue of summons on complaint. See Note 2. 
Pt. 4. 

Non •applicability 'to Workmens Breach of 
Contract Act. See Note 2, Pt. 5. 
Non-payment of process-fees. See Note 5. 
Pt. 6. 

Non-service of summons on accused. See Note 
4. Pt. 4. 

Order of striking off or dismissal. See Note 
7, Pt. 16. 

Transfer without knowledge of complainant. 
See Note 7, Pt. 8. 

Warrant cases. See Note 2, Pts. 2 and 3; Note 
3, Pt. 2. 


1. Legislative Changes. 

In the Code of 1861 (Section 259) the procedure was to dismiss the 
complaint^ on the failure of the complainant to appear on the day of hearing". 
In the Code of 1872 it was provided that on default of appearance of the com- 
plainant on the date of hearing the complaint might be dismissed and that the 
effect of such a dismissal was the same as an acquittal.^ In the later Codes, 
it was provided tliat in such circumstances the accused shall be acquitted. 


The proviso to the Section was added for the first time in the 1882 Code. 

2. Scope, object and applicability of the Section. 

This Section provides that if on the day of hearing the complainant does 
not appear, the accused shall be acquitted unless the Magistrate thinks fit to 
adjourn the case. The object of the Section is to prevent the complainant from 
being dilatory in the prosecution of the case.^ The Section applies only to 
summons cases. In warrant cases, the Magistrate has no jurisdiction to acquit 
an accused on the ground of the absence of the complainant.® As to the 


(Code of 1861— Ss. 259 and 269) 

259. If upou the day appointed for the appearance of the accused person, or any day 

subsequent thereto on which the caso may bo called on, the com- 
Nou-appoarance of plainant does uot appear, the Magistrate shall dismiss the complaint, 
complainant. unless for some reason he shall think proper to adjourn the hearing 

of the same to some other day, upon such terms as he shall think fit. 

269. Before or during the hearing of any complaint, it shall be lawful for the Magistrate 

to adjourn the bearing of the same to a day to bo then appointed 
Adjournment. and stated in the presence and hearing of the party or parties; and 

if on the day to which such hearing or such further bearing shall 
have been so adjourned, the accused person shall not appear, the Magistrate may issue his 
warrant for the arrest of such person, and if the complainant shall not appear, the Magistrate 
may dismiss the complaint. 


Section 247 — Note 1. 

1. (1868) 4 Mad H C App 8 (9). 

2. (1873) 19 Suth W R Cr 52 (52), In re J. Q. 

Jiaifram. 

(1875) 23 Suth W R Cr 68 (64) : The E. B. 

lily. Co. V. Kali Dass Dull. 

(1882) 1882 All W N 229 (229), In the peti- 
tion of Ba7i!ii<lhar. 

Note 2. 

1. (192G) 1926 Mad 1009 (1010) : 19 Mad 883 : 


27 Cri L Jour 988, Nagarambilli 
Tonkya v. Malta Jagannath. 

2. (1869) Ratanlal 16 (16), Reg. v. Qoolab 
Chand. 

(1900) 4 Cal W N 26 (27), Ram Coomar v. 
Ranijce. 

(1923) 1923 Mad 439 (440) : 24 Cri L Jour 
469, Venkatrama Aiyer v. Sundaram 
Pillai. 

(1934) 1934 All 340 (341) : 56 All 750 : 3 
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procedure to be followed in such cases if the complainant absents himself on the 
date of hearing, see Section 259 infra. But where the Magistrate treats a case 
throughout as a summons case and follows the procedure prescribed for such 
cases he is at liberty to acquit the accused under the Section although the 
complaint mentioned offences triable as warrant cases.® As the opening words 
of the Section show, the Section does not apply unless the proceedings have been 
instituted on a complaint.^ 

Inquiries under Section 1 of the Workmen's Breach of Contract Act 
(1857) are not criminal proceedings and the Section does not apply to them.® 


Seo. 217 
Notes 
2—4 


3. Applicability of Section to cases consisting both of offences triable as 
summons cases and offences triable as warrant cases. 

As seen in Notes to Section 241, where a case consists of two chrages, 

one of which is a summons case and the other a warrant case, the procedure 
prescribed for the trial of the graver offence should be followed and the case 
ought to be tried as a warrant case. Hence, if the complainant absents himself 
on the date of hearing, the Magistrate cannot acquit the accused under this 
Section but can only discliarge him under Section 259.^ 

Where, however, a case is begun as a warrant case but a charge is 
framed only for an offence triable as a summons case, it lias been held by the 
Madras High Court tliat the accused is entitled to acquittal under this Section 
on the complainant’s absence on the day of hearing. This view proceeds on the 
ground that this Section confers a substantive right on the accused of which 
he cannot be deprived merely by reason of the adoption of a particular proce- 
dure by the Magistrate.^ 


4. “Upon the day .... adjourned. ’ 

The Section refers to the absence of the complainant on the date fixed 

for t he appearance o f the accuse d or to whicli the hear ing h as been adjourned. 
If the Magistrate under a mistake tVkes up the case on a day to which it was 
not posted and dismisses the complaint, this Secuon docs not apply.^ The 
Seclidrr"^plies though the case has been posTed' only for argument^ because 
in such a case the hearing of thc~ case_cannQt.. be. said, to be finished.^ But 
where the hearing ^ the case is finished and the case is only jiostcd for judg- 
ment, the Section docs not apply and the accused cannot be acquitted merely 
because the complainant is absent on such a day.” Similarly, if a case is only 
nominally fixed for hearing and it cannot be reasonably expected to be reached 


Cri L Jour 65, Suraj Dali v. Em- 
peror. 

3. (1874) 22 Sutb WR Cr 40 (41). Zladcloo- 

soodun V. Jlaridass. 

4. (1924) 1924 All 528 (52ft): 26 Cri L Jour 

170, Mt. Dnsanti v. Ma'i-'nid AH 
Khan. 

6. (1913) 14 Cri L Jour 404 (404) : 7 Low Bur 
Rul 35. Krishna Derdnn v. I'asaud. 
(1923) 1923 Mad 719 (720) : 4C Mad 723 : 24 
Cri L Jour 465, Itamamnia v. Guru- 
nathan. 

Note 3. 

1. (1885) 11 Cal 91 (93) : Dajnarain Koonivar 
y. Lain Tamoli liaut. 

(1918) 1918 Mad 371 (373) : 41 Mad 727 : 19 
Cri L Jour 613, lia<jhaialu Naicker 


V. Siwjaram. Order does uot operate 
as aojuittal even in cases of sum* 
mons case offence. 

2. (1923) 1923 Mad 439 (440) : 24 Cri L Jour 
409, Vcnkatnraina Ai’jer v. Sun- 
dnram Pillai. 

Note 4. 

la(1934) 1934 All 102.5 (1026) ; 36 Cri L Jour 
328, Mahadeo v. Em prr(<r. 

1. (1914) 1914 Cal 768 (TO'.i) ; 15 Cii L .Tour 

163, Jtamjiwun liai v. Abilakh, 
Jinrai. 

2. (1919) 1919 Cal 201 (201) : 16 Cal 867 : 20 

Cri L Jour 492, C/’iris/i Chandra Da.i 
V. Dhusan /><•<•• 

(1923) 192.3 Nag 158 <1.5s) ; 19 Nag L R 48: 
24 Cri L Jour 205, Ein2>cror v. Jantju 
Sin/jh. 
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and is not in fact cached during the day, this Section has no appUcation and 
t e accused ^miot be acquitted on the ground of the complainant’s absence 2 a 
1 he power of the Court to acquit an accused under this Section on the ground 
of the complainant’s absence at the hearing is not affected by the fact that the 
accused is not present^ or even by the fact that the process was not served on 


5. “The complainant does not appear." 

The app^rance of the complainant must be in person. The presence of 
the complainant’s pleader is not enough to avoid the consequences specified in 
the Section. The complainant must be present when the case is called- it is 
not enougli if he appears afterwards though it may be in the course of the 
^me working day.2 But it lias been held in a certain decision of the Madras 
High Courts that if a case is posted for 11 A. M. on a certain day and the 
complainant appears at that time but the Court does not sit till 2 P. M. and 
the complainant does not wait till then, he cannot be said to have failed to 
appear within the meaning of the Section. 

Where on the day to which a case is posted, the case is not taken 
up at all, the complainant cannot be said to fail to "appear" within the meaning 
of the Section though he docs not attend Court on such date as the time at 
which appearance is contemplated is when the case is called on for hearing.^ 

It has been held by the Madras High Court that where the date of 
hearing has not been communicated to the complainant at all, his absence cannot 
be regarded as a failure to appear for the purposes of this Section.® 

The accused can be acquitted under the Section only on the failure of 
the complainant to appear. His failure to pay process-fees is no ground for 
acquitting the accused under this Section.® 

In a joint charge for three offences under Section 234, where there 
arc tlircc complainants in respect of the three offences, the absence of one of 
the complainants can be ground only for acquitting the accused of the offence 
against the particular complainant who was absent and does not affect the 


2a (1931) 1934 Bom 130(132) : 35 Cri L Jour 
1139, Jamnabai Zlcjbjx, In re. 

3. (1924) 1924 Pat 140 (Ml) : 24 Cri L Jour 

815. Kirnn Sarhnr v. Emperor. 
(1929) 1929 Bom 408 (409) ; 53 Bom 693: 31 
Cri L Jour 1000, Shankar v. Dattu' 
traifa. 

(1911) 12 Cri L Jour 41 (42) : 34 Mad 253. 

In re, OniiijUnpu Peddat/a. 

(1932) 1932 Mad 503 (504) : 33 Cri L Jour 
579, Sriramulu v. Viraraijavaln. 
[See (1865) 3 Suth \V K 36 (30). 
Queen v. Chandria Sikdar.) 

[Seo also (1900) 4 Cal \V N 340 (347), 
Panchu Sin<jh v. Umar Mahomed.] 

4. (1924) 1924 Pat 140 (141) : 24 Cri L Jour 

815, Kirnn Sirkar v. Emperor. 

(1929) 1929 Bom 408 (409) : 53 Bom 603 ; 
31 Cri L Jour 1000, Shankar v. 
JJattntrniin. 

(But see‘(1892) 2 Weir 307 (307), In 
re Kandappa Chetty.] 

Note 5. 

1. (1926) 1920 Mad 1009 (1010) : 49 Mad 883 ; 


27 Ori L Jour 988, Nagarambilli 
Tonkya v. Malta Jayaxinatha. 

2. (1884) 7 Mad 356 (357), Syed Aniviadathi 

Kultiyali v. Pari Mukri. 

(1926) 1926 Mad 1009 (1010) ; 49 Mad 883 : 
27 Cri L Jour 988, Nagarabilli Ton- 
kya V. Metla Jaijannnth. 

(1927) 1927 Mad 172 (173) ; 28 Cri L Jour 
118, PuUannna v. Sanjivi licddi. 

3. (1927) 1927 Mad 393 (394) : 28 Cri L Jour 

208, Ahmed Sleera Sahib .v. Meeratx 
Sahib. 

4. (1926) 1920 Cal 102 (103) : 26 Cri L Jour 

1050, liashbeJiari Karury v. Corpor' 
ation of CalctUta. 

6.(1928) 1928 Mad 1158 (1164): 30 Cri L 

Jour 191 ; 52 Mad 695, Nunc Pana- 
kalii V. Pavelu Subba Rao. 

(1892) 2 Weir 307 (308). 

6. (1925) 1925 All 392 (393) : 26 Cri h Jour 
963, Nana Mia v. Manu Mia. 

(1882) 5 Mad ICO (160), Korapalu v. Mon- 
appa. 
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charge as regards the others^ 

6. Death of oomplainant. 

The maxim actio personalis moritur cum persona or Section 306 of 
the Succession Act 1925 does not apply to criminal prosecutions.^ Hence the 
death of a complainant does not ipso facto terminate a criminal prosecution. 
The contrary view taken in the undermentioned cases^ is, it is submitted, not 
correct. 

There is a difference of opinion on the question whether this Section 
applies to cases where the absence of the complainant on the day of hearing 
is due to his death. It has been held by the High Courts of Calcutta^ and 
Lahore^ that the Section applies. The High Court of Madras has, on the other 
hand held that the section does not apply.® While the High Courts of 
Bombay® and Patna”^ and the Judicial Commissioner’s Court of Nagpur® have 
doubted if the Section applies. If it be held that the Section applies to such 
cases, it is open to the Magistrate either to acquit the accused® or to adjourn 
the case to enable another person to continue the prosecution.^*^ If it be held 
that the Section does not apply, it is conceived that the Magistrate has no power 
to acquit the accused but must go on with the casc.^^ In this view the under- 


7. (1915) 1915 Cal 366 (367) : 16 Cri L Jour 
332 (334) : 43 Cal 13, Subedar Ahir 
V. Emperor. 

Note 6. 

1. (1926) 1026 Bom 178 (179) : 27 Cci L Jour 

401, Mahomed Azam v. Emperor. 

(1922) 1922 Lab 227 (229) : 2 Lab 27 : 22 
Cri L Jour 166, Hazara Sing v. Em- 
peror. S. 89 of tbe Probate and Ad- 
ministration Act equivalent to S 306, 
Succession Act. 

(1924) 1924 Lab 72 (73) : 4 Lab 7 : 24 Cri L 
Jour 29, Emperor v. Mauj Dm. 
Charge of abduction does not abate 
by tbe death of the husband com- 
plainant. 

(1924) 1924 All 666 (667) : 25 Cri L Jour 
1007, Musa V. Emperor. Prosecution 
under S. 323 does not abate. 

(1868-69) 4 Mad H C App 55 (55). But it 
is desirable that prosecution for 
adultery is withdrawn on the death 
of complainant. 

(1921) 1921 Mad 278 (278, 279) : 44 Mad 
417 : 23 Cri L Jour 117, Muhammad 
Ibrahim v. Shaik Daiuond. Charge 
under S. 323, I. P. C., does not 
al)atc. 

(1931) 1031 Mad 772 (772) : 54 5Iad 7G3 : 33 
Cri L Jour 14, Haraijana Nnick v. 
Emjicror. 

(1908) 8 Cri L Jour 190 (190) : 1 Sind L R 
72, Impcralor v. Nnr Mahommed 
Wd Kadar. Complaint under S. 498, 
I. P. C., docs not abate by tbe death 
of the husband (complainant). 

[See also (1929) 1929 Rang 14 (15): 
6 Rang 664 : 30 Cri L Jour 345, V. 
Maung Gaxng v. Po Sin.] 

2. (1917) 1917 Lab 403 (404) ; 18 Cri L Jour 


688 (685) : 1917 Pun Re Cr No. 26, 
Rama Nand v. Emperor. 

(1919) 1919 Lab 409 (409) : 1919 Pun Re Cr 
No. 25 : 20 Cri L Jour 717, Labhu v. 
Emperor. 

[See also (1908) 1908 Pun Re Cr No. 
10, Page 80 (30) : 7 Cri L Jour 290 
(291), Ishar Das v. Emperor.] 

3. (1915) 1915 Cal 708 (708) ; 16 Cri L Jour 

322 (323), 1‘uran Chandra Mouiik v. 
Dengar Chandra Pal. 

[But see (1915) 1915 Cal 263 (263) : 
15 Cri L Jour 726, Madho Choivdhry 
V. Turab Mian.] 

4. (1922) 1922 Lab 227 (229) : 2 Lab 27 : 22 

Cri L Jour 166, Hazara Singh v. 
Emperor. 

5. (1928) 1928 Mad 167 (168) : 51 Mad 339 : 29 

Cri L Jour 257, In re, liontu Appala 
Naidu. 

6. (1926) 1926 Bom 17S (179) : 27 Cri L Jour 

491, Mahomed Azam v. Emperor. 

7. (1916) 1910 Pat 152 (153) ; 37 Ind Cas 519 

(521) : 18 Cri L Jour 151, Jitan Du- 
.sadh V. Domon Sakoo. 

8. (1932) 1932 Nag 72 (73) : 28 Nag L R 49 : 

33 Cri L Jour 407, Anand Rao v, 
Gadi. 

9. (1915)1915 Cal 708 (708): 16 Cri L Jour 

322 (323), Purnn Chandra MouUh v. 
Dengar Chandra Pal. 

10. (1916) 1916 Pat 152 (154) : 18 Cri L Jour 

151, Jitan Dusadh v. Domoo Sahoo. 

11. [See (1916) 1916 Pat 152 (154): 18 Cri L 

Jour 151, Jitan Dmadh v. Dofioo 
Sahoo.] 

(1932) 1932 Nag 72 (73) : 28 Nag L R 49 : 
33 Cri L Jour 407, Anand Raoy, 
Cadi. 
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mentioned decision of the Madras High Court^^ ^ incorrect. 

7. “The Magistrate shall .... some other day." 

If the complainant does not appear on the day of hearing, the accused 
IS entitled to be acquitted unless the Magistrate for some reason thinks it proper 
to adjourn the case.^ The Magistrate has no power to dispense with the appear- 
ance of the complainant^ or compel him to go on with the case.^ But unless 
an order of acquittal is actually passed by the Magistrate the mere absence, 
of the complainant on the day of hearing does not ipso facto result in the 
acquittal of the accused.^ The exercise of discretion in favour of the complainant 
once by adjourning the hearing does not deprive the Magistrate of the power 

of acquitting the accused on the non-appearance of the complainant at a 
subsequent hearing.® 

The following are illustrative of the circumstances under which a 
Magistrate would be exercising his discretion under the Section properly by 
adjourning the case and giving the complainant a further opportunity instead 
of acquitting the accused: — 

(a) When the complainant is not definitely informed of the place 
of trial.® 

(b) When the complainant is prevented by heavy floods from appear- 

ing.'^ 

(c) When the case is transferred from the file of one Magistrate to 

another without notice to the complainant and he is present in 
the original Court in ignorance of the transfer.® 

(d) After repeated unnecessary adjournments and after the accused 
is put on his defence on a day to which no legal adjournment 
is made.® 

(e) When the adjournment is not made in the presence and hearing 

of the parties.^® 

{{) When all the evidence for the complainant is taken and he is 
not specially directed to appear.^^ 

(g) When the case is adjourned several times to suit the convenience 
of the Court and the complainant is only temporarily absent for 
a short time on the day the accused is acquitted. 


12. (1926) 1928 Mad 167 (168) : 51 Mad 339 : 29 
Cri L Jour 257, Bonlu Appala Naidu 
V. Emperor. 

Note 7. 

1. (1903-04) 2 Low Bur Rul 165 (165) : King 

V. Ngn Aung Nyan. 

(1908) 8 Cri L Jour 139 (140) (Bom), In rc, 
S. E. Duhaah. 

2. (1926) 1926 Lah 628 (028) : 27 Ori L Jour 

1022, Mania Baksh v. Marshall. 

3. (1875) 24 Sutb W R Cr 32 (33), Queen v. 

Dukhan Patan. 

4. (1923) 1923 Cal 725 (727) : 25 Cri L Jour 

492, Shcrmull v. Corporation of Cal- 
cutta. 

5. (1890) 2 Weir 308 (308), In rc, Latchmana 

Patriko. 

6. (1882) 1882 All W N 229 (229), In the peti- 


tion of Bansidhar. 

7. (1875) 24Suth W R Cr64 (65), 

Tazoonnissa v. TT’rt^si?. 

S. (1919) 1919 Cal 1 (2) : 47 Cal 147 : 20 Cri L 
Jour 782, Oanpat Rai Khemka v. W, 
G. Good. 

(1917)1917 Cal 314 (315): 18 Cri L Jour 
104 (105), Etini Saji v. Hamid. 
(1868) 13 Cal L R 303 (305), Ronianatk Bat 
V. Behari Bag Bagdi. 

9. (1871) 16 Suth W K Cr 58 (58), Mahomed 
Alum V. Sheikh Akil. 

10. (1875) 8 Mad H C App 5 (6). 

11. (1888) 2 Woir 306 (306), In re, Nagayya. 

(See also (1869) 12 Suth W R Cr 27 
(27), ^ucen v. Bodoor Qhosc.'} 

12. (1872) 18 Suth W R Cr59 (59), Qurucharan 

V. Moor Saman, 
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(h) When the complainant is prevented by illness from appearing.^s 
See also the undermentioned case.'®* 

The following cases show under what circumstances the Magistrate 
would be exercising his discretion under the Section properly if he acquits the 
accused instead of adjourning the case: — 

(a) Where the complainant has gone abroad and will net be avail- 

able for some considerable time.'^ 

(b) Where the accused is charged for repairing a public road 
without permission when the repair is admittedly for the public 
good.'® 

The Section only contemplates an order of acquittal or of adjournment. 
An order striking off a case or dismissing a complaint is not within the terms 
of the Section. But such an order if passed in the circumstances mentioned in 
the Section will amount to an order of acquittal}^ 

Where a case is adjourned the fact that the Magistrate examined some 
witnesses on that day does not vitiate the proceedings.'*^ 


8. Whether acquittal under this Section bars fresh trial under Sec. 403 — 

See Notes to Section 403. 

9. Complaints by public servants — Proviso. 

The Section does not by virtue of the proviso, apply to cases where the 
complainant is a public ser\'ant and the Court deems it fit to dispense with 
his personal attendance.' 

40. Review . — See Section 369 and Notes thereunder. 

11. Power to restore a case in which accused has been acquitted under 
this Section . — See Notes under Section 369. 


12. Revision. 

The High Court can interfere in revision with an order of acquittal 
under this Section.' It will, however, very rarely interfere and set aside an 
acquittal especially when there is no error of law on the face of the record.® 
As to the power to order further enquiry into a case, disposed of 
under this Section, see Notes under Section 436. 


13. (18C7) 8 Suth W R Or 5 (6), Queen v. 

Narain Ghose. 

(1801) 1801 All W N 120 (121), Empress t. 
Hardeo Singh. 

13a (1927) 1927 Mad 139 (HO) : 27 Cri L Jouc 
1391, Suhhiah v. Induhoti Obiah. 

14. (1926) 1926 Lah 628 (628) ; 27 Cri L Jour 

1022, Maula Baksh v. Marshall. 

15. (1867) 7 Suth W R Cr 31 (32), Queen v. 

Bholanath Banerjce. 

16. (1884) 1884 All W N 115 (115), In the matter 

of Musahib Khan. 

(1885) 1885 All W N 43 (43). Empress v. 
Bhawani Prasad. 

(1917) 1917 Lah 143 (143) : 18 Cri L Jour 
324 (325), Saifudihn v. Emperor. 
(1925) 1925 Oudh 44 (45) : 25 Cri L Jour 
359, Bindra v. Bhagaivanta. 

(1927) 1927 Nag 388 (388): 28 Cri LJour 
183, Yashodd v. Banu Bai. 

[But see (1908) 8 Cri L Jour 130 
U40) (Bom), In re, S. E. Duba.-ih.] 

17. (1920) 1920 Cal 68 (09) : 21 Cri L Jour 252, 

Amir Mia v. Sara/di llazi. 


Note 9. 

1. (1930) 1930 Nag 33 (34) : 25 Nag L R 194 : 

31 Cri LJour 382, Nante v. Muyii- 
cipal Committee, J ublulporc. 

[See also (1878) Ratanlal 137 (138), 
Empress v. Iiamchandra.'\ 

Note 12. 

1. (1882) 1882 All W N 229 (220). In the peti- 

tion of Bnnsidhar. 

(1924) 1924 Oudh Gl (64): 26 Oudh Cas 
282 : 25 Cri L Jour 794, Ram Nidh 
V. Ram Saran. 

(1927) 1927 Mad 172 (173) : 28 Cri L Jour 
118, Pullamma v. Saujiei Reddi. 
(1928) 1928 Mad 1158 (11G2) : 30 On I. .Jour 
191 : 52 Mad G95, Nunc Panakaiu v. 
Ravalli Subbu Ran. 

(1930) 1930 Mad W N 190 (190), A>u>m 
Anjayya v. Anam Sitbbronuia. 

2. (1927) 1927 Mad 473 (474) : >8 Cii L.Jour 

270, LakshminarasiiKuam v. N illuru 
Bapamia. 

(1873) 19 Suth W R Cr 52 (52), Jn re. J. O. 
Barjram. 
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248/ If a coinplamant, at any time before a final order is 
I f passed in any case under this Chapter, 

com^wt.'* satisfies the Magistrate that there are sufficient 

grounds for permitting him to withdraw his 
complaint, the Magistrate may permit him to withdraw the same, 
and shall thereupon acquit the accused. 


Synopsis. 


Note No. 


Legislative changes. 1 

Scope of the Section. 2 

Withdrawal of complaint and com- 
pounding of offences — Difference 
between. 3 

“Complainant." 4 

At any time before a final order is 

passed. 5 

In any case under this chapter. 6 

"Satisfies the Magistrate that there 


Note No. 

are sufficient grounds for permit- 


ting him to withdraw his com- 
plaint." 7 

"Shall thereupon acquit the accused." B 

Withdrawal of complaint against one 

of several accused — Effect. 9 

(а) Power to order further inquiry. 10 

(б) Be*trial of accused whether 

barred. 11 


Other Topics. 


Applicability only to summons cases. See 
Note G, Pt. 1. 

Cases on complaint by Courts. See Note7Pt 2. 
Consent of accused. See Note 3, Pt. 1. 

Consent ol Municipal Counsel. See Note 4, 
Pt. 2; Note 2. Pt. 1. 

Consent of public servants. Sec Note 4, Pt. 1. 
Inapplicability before issue of process against 


accused. See Note 5, Pt. 2. 

Magistrate and Police. See Note 4, Pt. 3; Note 
7. Pt. 3. 

Withdrawal operates as acquittal. See Note 8, 
Pt. 5; Note 8, Pt. 1. 

Withdrawal of warrant cases. See Note 6, Pt. 1. 
Withdrawal with Magistrate’s permission. See 
Note 3. Pt. 4; Note 7, Pt. 1. 


1. Legislative Changes. 

The clause at the end of the Section "and shall thereupon acquit the 
accused" was substituted in the Code of 1882 and the subsequent Codes for the 
words "a complaint withdrawn under this Section sliall not again be entertained" 
which occurred in the corresponding Sections of the Codes of 1861 and 1872. 


2. Scope of the Section. 

This Section provides that under the circumstances specified therein a 
complaint may be withdrawn with the permission of the Court and that upon 
such withdrawal the accused must be acquitted. The Section, however, applies 
only to summons cases. {See Note 6 infra). An analogous provision is made 
in Section 494 for the withdrawal of prosecution by the Public Prosecutor 
witli the permission of the Court. That Section applies to all offences and is 
not conhiicd like the present one to summons cases. Section 345 provides for 
the compounding of offences. As to differences between withdrawal of complaint 
under this Section and compounding of an offence under Section 345, see 
Note 3. 

Section 537 of the Calcutta Municipal Act which authorises the Cor- 
poration of Calcutta to withdraw legal proceedings must be read subject to the 
provisions of this Section and unless the Magistrate is satisfied that there are 

• (Code of 1882— S. 248— Same us that of 1808 Code.) 


(Code of 1872— S. 210 and Code of 1861— S. 271, were materially the 
same as that of 1898 Code, except the change noted in Note 1 above.) 



Trial of Summons-Cases by Magistrates 


1393 


sufficient grounds for permitting a complaint to be withdra\vn, the Corporation 
cannot withdraw a criminal complaint.^ 

As to abandonment of criminal proceedings, see the undermentioned 

cases.2 

See also the Notes to Sections 494 and 333. 

3. Withdrawal of complaint and compounding of offences — Difference 
between. 

1. “Compounding” implies the consent of the accused whereas, such 
consent is not necessary for the withdrawal of a complaint under this Section.' 

2. The right to withdraw a complaint under this Section applies only 
to offences triable as summons cases {See Note 6). But the right to compound 
an offence under Section 345 applies both to summons as well as to warrant 
cases provided they relate to the offence specified in the Section.^ 

3. Under this Section a complaint can be withdrawn in respect of all 
offences which are triable as summons cases. But under Section 345 the right to 
compound applies only to certain offences specified in the Section.^ 

4. In the case of withdrawal of complaint under the Section the per- 
mission of the Court is necessary in all cases. But under Section 345 there are 
several offences which are compoundable without the permission of the Court 
and such permission is necessary only with reference to certain offences.'* 

5. The withdrawal of a complaint under this Section does not by itself 
result in the acquittal of the accused, unless the Court passes an order acquit- 
ting the accused. But the compounding of an offence under Section 345 by 
itself results in the acquittal of the accused.® 


4. ‘ Complaint.” 

Under this Section, a complaint can be withdrawn w-ith the permission of 
the Court, by a complainant. Thus, where the sanction of a certain public 
servant is necessary for the criminal proceedings in question and a complaint 
is filed with the sanction of such public servant, the complaint can be withdrawn 
by the person filing it and the sanction of the public servant is not necessary 
for such withdrawal.' 


But, the power to waihdraw 
where- a complaint wdth reference to 
filed by the Municipal Secretary, the 


Section 248 — Note 2. 

1. (1926) 1926 Cal 786 (788) : 53 Cal 631 : 27 

Cri L Jour 984, Kumar 

Mitter v. Corporation of Calcutta. 

2. (1920) 1920 Cal 345 (3461 : 21 Cri L Jour 

558, Kando Lai Ouho v. Corpora- 
tion of Calcutta. 

(1923) 1923 Cal 725 (726) : 25 Cri L Jour 
492, Shermull v. Corporation of 
Calcutta. 

Note 3. 

1. (1892-96) 1 Upp Bur Rul 210 (220), Queen- 
Empress v. Nija Vo Gaumj. 

(1888) 1888 Pun Ro Cr No. 19, pages 35 (35 
to 38), Etnjtres.s v. Khushali Ham. 
(1894) 21 Cal 103 (112, 113), Murray v. 
Quee7i-Emi/re$s. 


IS confined to the complainant. Thus 
an offence under the Municipal law is 
complaint cannot be withdrawn by the 

(1916) 1916 Pat 200 (202) : 18 Cri L Jour 
107, Jiayan Ali v. Emperor. 

(1924) 1924 Lah 595 (596) : 5 Lab 230 : 25 
Cri L Jour 629, Ananlia v. Empe- 
ror. 

2. [See Foot-note 1]. 

3. [See Foot-note 1]. 

4. [See Foot-note 1]. 

5. [See Foot-note 1]. 

Note 4. 

1. (1871) Ratanlal 45 (45), Jicg. JccjibJiai 
Nalhu Bhai. 

[But see (1878) 2 Bom 653(653, 054), 
In re Muse Ali Adam. Complaint 
can be withdrawn only by the pub- 
lic servant.] 
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Municipal Council.^ Moreover, the term “Complainant” is used in the restricted, 
sense of a person who files a “Complaint” as defined by Section 4 (h) ante.' 
Hence, the term does not apply to a person who sets the Police in motion by 
making a complaint to them. Therefore, where a person makes a complaint to 
the police and the police make a report to the Magistrate who takes cogni- 
zance of the offence on such report, he cannot act under this Section and 
acquit the accused on the application for ‘withdrawal’ by the person who made 
the complaint to the Police.® 

5. At any time before a final order is passed. 

A complaint can be withdrawn under this Section at any time' before 
a final order is passed in the case. But this does not mean that a complaint 
can be withdrawn and the accused can be acquitted so as to bar a re-trial of 
the accused under Section 403, even before any process is issued against the 
accused.^ 


6. In any case under this Chapter. 

This Section applies only to offences triable as summons cases and 
does not apply to offences triable as warrant cases. In such cases there is no 
provision in the Code which provides for the termination of the proceedings 
on the complainant offering to withdraw liis complaint.^ An offence under Sec- 
tion 24 of the Cattle Trespass Act being triable as a summons case, a complaint 
of sucli an offence can be withdrawn under this Section.^ 


2. (1914)1914 Mrtd 3S7 (387): 15 Cri L Jour 

299, 6'. Pornmonandn v. 

Karunaliara Das$. 

3. (1900) 23 Mad C2G (G26), Qucen-Em-prcs% v. 

Note 5. 

1. (193:3) 1933 Lab 884 (885) : 35 Cri L Jour 

8G, ^Ichr Sinffli v. Emperor. 

2. (1913)14 Cri L Jour 559 (061): 3G Mad 

315. In re ^ nthia, Moopan. 

Note 6. 

1. (1869) Rataulal 23 (24). Ecg. v. Jngjivan. 
(1927) 1927 Rang 174 (174, 175) : 5 Rang 
136 : 28 Cri L Jour 649, Idanng Thu 
V. V Po. 

(1894) 21 Cal 103 (113), Murray v. Queen- 
Empress. 

(1913) 14 Cri L Jour 77 (77) : 37 Bom 369, 
Emperor v. Ilanchod Bawln. 

(1870) 2 N W P lie R 234 (235), The Queen 

V. Oamhhur. 

(1871) 3 N W P H C R 341 (341), Queen The 
V. Jugroop Vgrabec. 

(1889) 13 Bom COO (605), In re Ganesh 
Nar/iyan Sathe. 

(1882) 5 Mad 378 (378), SamOfisirflnna v. 
Bhogappa. 

(1898) 22 Bom 711 (713), In re. Samsudin. 
(1889) Ratanlal 461 (461), Queen- Empress 
V. Lilladhar. 

(1869) Ratanlal 17 (17), Beg. v. Jeenka. 
(I860) 12 Suth W R Cri 59 (59, 60), On a 
reference to Htc High Court. 

(1871) 1871 Pun Ro Cr No. 8, page 0 (10), 
iiohun V. Qunsham. 


(1933) 1933 Lab 323 (324) : 34 Cri L Jour 
718, Dogar Singh v. Budh Singh. 
Order allowing proceedings to be 
dropped though technically incor* 
rect was not intorfored with in revi- 
sion in the particular circumstances 
of tho case. 

(1909) 10 Cri L Jour 14 (15) : 1908 Upp Bur 
Rul Cri lb,Nga MaungQyis. Nga 
Lu Gale. 

(1929) 1929 Mad 7 (8), Narasimhalu Naidu 
V. Naina Pillai. Withdrawal can- 
not by itself end tbo case — The 
accused can only be discharged by 
the Magistrate for want of sufficient 
evidence. 

[Soo (1888) Ratanlal SOI (392), 
Quecti-Empress v. Moli Das. The 
order of a Magistrate in a warrant 
case, permitting the withdrawal' of 
a complaint of a non-compoundable 
odence is equivalent to an order of 
discharge under S. 258). 

[But see (1867) Ratanlal 330 (330)r 
Queen-Empress v. Vithoba'\. 

[But compare (1868) 5 Bom H C Cri 
27 (28), Beg. v. Bamlo Jerio. Trial 
before Sessions Court for adultery — 

’ Sessions Judge discharging accused 

on husband of woman intimating 
ho was not willing to proceed fur- 
ther — High Court refused to inter- 
fere]. 

2. (1919) 1919 All 31 (81) : 42 All 202 : 21 Cri 
L Jour 805 : Emperor v. Julua. 
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7. ‘‘Satisfies the Magistrate that there are saffioient grounds for per. 

mitting him to withdraw his complaint.” 

The withdrawal of a complaint under this Section is permissible only 
if the Magistrate is satisfied that there are “sufficient grounds” for permitting 
such withdrawal.^ But where a complaint of offences under Sections 183 and 
185 of the Penal Code is made by a Court and such Court subsequently finds 
that it made a mistake in filing the complaint and wishes to withdraw it, the 
Magistrate will scarcely be justified in refusing to allow a withdrawal.^ 

The power to allow a complaint to be withdrawn under this Section 
rests entirely with the Magistrate. The Police have no power to entertain an 
application for withdrawal of a complaint.® 

Under this Section it is competent to a Magistrate in a proper case 
to treat an application to the effect that the offence has been compounded as an 
application for withdrawal of complaint.'* 

8. “Shall thereupon acquit the accused.” 

Under the Section, upon the withdrawal of a complaint, the Magistrate 
has no power to dismiss the case or discharge the accused but must acquit the 
accused.^ 

9. Withdrawal of complaint against one of several accused. — Effect. 

Where there are several accused jjersons in a case and the complaint 
is allowed to be withdrawn as against one of the accused, the withdrawal does 
not enure to the benefit of the other accused and they are not entitled to 
acquittal under this Section.^ 

10. Power to order further inquiry. 

As to the power to order further inquiry into the case of an accused 
person acquitted under this Section, see Section 436 and Notes thereunder. 

11. Re-trial of accused, whether barred. 

As to whether a fresh trial of an accused acquitted under this Section is 
barred \mder Section 403, See Notes to tiiat Section. 


Note 7« 

1. (1926) 1926 Cal 786 (788) : 53 Cal 631 : 27 
Cri L Jour 984, Sishir Kumar v. 
Corporalion of Calcutta. 

' 2. (1027) 1927 Oudb 51 (51) ; 2 Luck 305 ; 27 
Cri L Jour 1247. King-Emperor v. 
Ham Nath Bux Singh. 

3. (1875) Ratanlal 91 (91), Surat District J/u- 

gistrate's Letter No. 306. 

4. (1919) 1919 All 31 (31) : 42 All 202 : 21 Cri 

L Jour 305, Emperor v. Julna. 

Note 8. 

1. (1924) 1924 Lab 595 (596) : 5 Lab 239 ; 25 
Cri L Jour 629. Ananta v. Emperor. 
Per Harrison. J. 


(1901) 25 Bom 422 (428), v. 

Flusscin Haji. But such an order 
is only an iiregulaiity. 

Note 9. 

1. (1922) 1922 Oudb 145 (146) : 23 Cri L Jour 
271, Rohti Singh v. Mahhdum Kal- 
Ivor. 

(1924) 1924 Lab 595 (599) : .5 I, ah 230 ; 25 
Cri L Jour 629, Annuta v. Em- 
peror. 

[See also (1901) 25 Bom ill li-25), 
Quccn-Evijiress v. HaJi}. 

(But see contra (1920) 1020 Pat 
328 (828,820): 20 Cri L Jour 324, 
Dch'iri Singh v. So-inir Svigh.} 
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Seo. 249 
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24 9 .* In any case instituted otherwise than upon com- 

Power to stop pro- plaint, a Presidency Magistrate, a Magistrate of 
ceedings when no the first class, Or with the previous sanction of 

omp ainan District Magistrate, any other Magistrate, 

may for reasons to be recorded by him, stop the proceedings at 
any stage without pronouncing any judgment either of acquittal 
or conviction, and may thereupon release the accused. 


Sy7iop$is. 


it 


Note No. 

in any case instituted otherwise than 
upon a complaint.” 1 


Revival 


Note No. 

2 


Other Topics. 


Applicability of Section 403. Sec Note 2, Pt. 3. 
Applicability of Sections 437 and 436. See 
Note 2, Pt. 2. 


Case on police report. See Note 1, F-N (1). 
Effect of an order under this Section. Seo 
Note 2. 

Warrant cases. Seo Note 1, Pt. 3. 


1. “In any case instituted otherwise than upon a complaint.” 

This Section applies only to cases instituted otherwise than upon a 
complaint.* Further, a Magistrate can proceed under this Section only in 
summons cases.^ If he proceeds under this Section in a warrant case his order 
will be void and the case will be deemed to continue on the file of the Court.^ 

2. Revival. 

On general principles, the Magistrate who passed an order of stay under 
this Section may for sufficient reasons, remove the stay and proceed further.* 
But an order stopping further proceedings under this Section does not operate 
as an order of discharge and there is no power under Section 436 to order 
further inquiry into a case in which such an order has been passed.^ At the 
same time, the order is expressly excluded by the explanation to Section 403 
from being an acquittal and hence it does not act as a bar to fresh proceedings 
against the accused with reference to the same matter.^ 


■ (Code of 1882 — S. 249 teas neichj added 1882 and was same as that of 1898 Code.) 


Sectioa 249 — Note 1. 

1. (1900) 23 ilad C2G (028), Queen-Empress v. 

Chenchayija. 

(1920) 1920 Pat 469 (470) : 21 Cri L Jour 
184, Nathu Thalair v. Emperor. 
Case started on police rcport-Scctiou 
applies. 

(1912) 13 Cri L Jour 860 (861): 1913 Pun 
Ro Cr No. 9, Achhru v. Emperor. 

2. (1926) 1926 Pat 292 (293) : 5 Pat 243 : 27 

Cri L Jour 698, Firangi Singh v. 
Durga Singh. 

3. (1920) 1926 Pat 292 (294): 5 Pat 243 : 27 


Cri L Jour 698, Firangi Singh v. 
Dttrga Singh. 

Note 2. 

1. (1906) 29 Mad 126 (142, 146): 3 Cri L Jouc 

274, In re, Chinna Kaliappa Qoundan 
and Subbier. 

2. (1912) 13 Cri L Jour 860 (861): 1931 Pun 

Re Cr No. 9, Achhru v. Emperor. 
(1934) 1934 All 17 (19): 85 Cri L Jour 564, 
Emperor v. Sripal. 

3. (1912)13 Cri L Jour 860 (861): 1913 Pun 

Re Cr No. 9, Achhru v. Emperor. 
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Frivolous Accusations in Summons and Warrant Cases. Sec. 280 

250 . (1) case in- 250 .* {^) in- 

Frivolous or stitutsd bv coiH- frivolous sUtuted upon conv- 

vexatious accu- plaint Es defined or vexatious ac-’ plaint or icpon in- 
s^ions. Qode, or formation given to 

upon information given to a a police officer or to a Magis- 
police officer or to a Magistrate, irate, one or more persons is or 
a person is accused before a are accusedhefore a Magistrate of 
Magistrate of any offence tria- of any offence triable by a Ma- 
ble by a Magistrate, and the gistrate. and the Magistrate by 
Magistrate by whom the case is whom the case is heard dischar- 
heard discharges or acquits the ges or acqxdts all or any of the 
accused and is satisfied that the accused, and is of opinion that 
accusation against him was fri- the accusation against them or 
volous or vexatious, the Magis- any of them was false and either 
trate may, in his discretion, by frivolous or vexatious, the Ma- 
his order of discharge or acquit- gistrate may, by his order of dis- 
tal, direct the person upon whose charge or acquittal, if the person 
complaint or information the upon tvhose complaint or infor- 
accusation was made to pay mation the accusation was made 
to the accused, or to each of is present, call upon him forth- 
the accused where there are with to show cause why he should i 
more than one, such compensa- 7iot pay compensation to such ac- ^ 
tion, not exceeding fifty rupees, cused or to each or any of such 
as the Magistrate thinks fit : accused 7vhen there are more 

than one, or, if such person is 
not present direct the issue of a 
summons to him to appear and 
shotv cause as aforesaid, 

•{Code of 1882— S. 250.) 

250. If, in any case instituted upon complaint, a Magistrate aerjuits the accused under 

Section 245 or Section 247, and is of opinion that the complaint was 
Frivolous or vexatious frivolous or vexatious, he may, in his discretion, by his order of ac- 
complaints. quittal, direct the complainant to pay to the accused, or to each of 

the accused whore there are more than one, such compensation, not 
exceeding fifty rupees, as the ^lagistrato thinks tit. 

The sum so awarded shall bo recoverable as if it were a fine; provided that, if it cannot 
Recovery of compensa- be realized, the imprisonment to be awarded shall be simple and 
tion. for such term, not exceeding thirty days, as the Magistrate directs. 

At the time of awarding compensation in any subsequent civil suit relating to the same 
matter, the Court shall take ijito account any sum paid or recovered as compensation under 
this section. 

{Code of 1872— S. 209.) 

209. A Magistrate m.iy dismiss the complaint as frivolous or vexatious, and may, in his 
Compensation incases discretion, by his order of dismissal, award that the complainant 
of frivolous or vaxatious shall pay to the accused person such compon.sation, not exceeding 
complaints. fifty rupees, as to such Magistrate -scem.s just and reasonable. 
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Provided that, before mak- 
ing any such direction, the 
Magistrate shall — 

(a) record and consider any 
objection which the complain- 
ant or informant may urge 
against the making of the direc- 
tion, and 

(b) if the Magistrate directs 
any compensation to be paid, 
state in writing, in his order of 
discharge or acquittal, his rea- 
sons for awarding the compen- 
sation. 


(2) Compensation to which 
a Magistrate has ordered pay- 
ment under Sub-section (1) shall 
be recoverable as if it were a 
fine. 

Provided that, if it cannot 
be recovered, the imprisoment 
to be awarded shall be simple, 
and for such term, not exceed- 
ing thirty days, as the Magis- 
trate directs. 


(2) The Magistrate shall re- 
cord and consider any cause 
which such complainant or in- 
formant may show^ and if he is 
satisfied that the accusation was 
false and either frivolous or 
vexatious may^ for reasons to be 
recorded^ direct that compensor 
tion to such amount not exceed- 
ing one hundred rupees or^ if 
the Magistrate is a Magistrate 
of the third class^ not exceeding 
fifty rupees^ as hemay determine^ 
be paid by such complainant or 
informant to the accused or to 
each or any of them. 

[Omitted.) 


[2-A) The Magistrate may., 
by the order directing payment 
of the compensation under Sub- 
section [2\ further order that., in 
default of payment, the person 
07'dered to pay such compensa- 
tion shall suffer simple imprison- 
ment for a period not exceeding 
tlmdy days. 

(2-B) When any person is 
imprisoned under Sub-section 
{2-A), the provisions of Ss. 68 
and 69, L F. C., shall, so far as 
7nay be, apply. 


In such cases, if more persons than one are accused in the complaint, the SEagistrate 
may, in like manner, award compensation not exceeding fifty rupees to each of them. 

The sum so awarded shall be recoverable by distress and sale of the moveable property 

belonging to the complainant which may be found within the juris- 
Recovery of such com- diction of the Magistrate of the District; and such order shall autbo- 
pcDsation. rize the distress and sale of any moveable property belonging to the 

complainant without the jurisdiction of the Magistrate of the Dis- 
trict, when the order has been endorsed by the Magistrate of the District in which such pro- 
perty is situated, and, if the sum awarded cannot be realised by means of such distress, by im- 
prisonment of the complainant in the civil jail, for any time not exceeding thirty days, unless 

such sum is sooner paid. 
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[(5) 'below'] 


(3) A complainant or infor- 
mant who has been ordered 
under Sub-section (1) hy a Ma- 
gistrate of the second or third 
class to pay compensation to an 
accused person may appeal from 
the order, in so far as the order 
relates to the payment of the 
compensation, as if such com- 
plainant or informant had been 
convicted on a trial held by 
such ^lagistrate. 


(4) Where an order for pay- 
ment of comi)ensation to an ac- 
cused person is made in a case 
which is subject to a])peal under 
Sub-section (3), the compensar 
tion shall not be ])aid to him 
before the period allowed for 


{2-0) No person who has 
been directed to pay compensa- 
tion under this Section sliall^ by 
reason of such order ^ be exempt- 
ed from any cixnl or criminal 
liability in respect of the com- 
plaint made or inf ormation given 
hy him ; 

Provided that any amount 
paid to an accused person under 
this Section shall be tahen into 
account in awarding compensa- 
tion to stich person in any subse- 
quent civil suit relating to the 
same matter. 

(3) A complainant or infor- 
mant who has been ordered 
under Sub-section (2) by a Ma- 
gistrate of the second "or third 
class to pay compensation, or 
has been so ordered by any other 
Magistrate to pay compensation 
exceeding fifty rupees., may a.\}- 
peal from the order in so far as 
the order relates to the pay- 
ment of the compensation, as if 
such complainant or informant 
had been convicted on a trial 
lield b}'' such Magistrate. 

(4) Wliere an order for i)ay- 
ment of compensation to an ac- 
cused person is made in a case 
which is subject to appeal 
under Sub-section (3). the com- 
pensation shall not be paid to 
him before the period allowed 


(Code of 1861 — S. 270.) 

270. In any cacc where the shall dismiss the complaint as frivolous and vexa- 

tious, it shall bo lawful for hiin in his discretion, by hi.s ord'T of dis- 
Magistrate may award missal, to award that the complainant shall pay to llie accused pcr- 
amends in cases of frivo- son such amends, not exceeding fity rupees, as to such Magistrate 
lous and vexatious com- shall .seem just and reasonable. The sum so awarded shall bo reeover- 
plaints. able by distress and sale of the moveable pro[)erty belonging to the 

coiuplainunl, which may be found within the jurisdiction of the 
Magistrate of the District aud in default of such distress by iraprisoument in the civil jail, for 
any time not exceeding thirty days unless such amends shall be sooner paid. 


Seo. 260 


Cr. P. C. 17G &. 177 
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the presentation of the appeal 
has elapsed, or, if an appeal is 
presented, before the appeal has 
been decided. 


(5) At the time of awarding 
compensation in any subse- 
quent civil suit relating to the 
same matter, the Court shall 
take into account any compen- 
sation paid or recovered under 
this Section. 


for the presentation of the ap- 
peal has elapsed, or, if an ap- 
peal is presented, before the 
appeal has been decided, and 
where s-uch order is made in a 
case which is not so subject to 
appeal^ the compensatton shall 
not be paid before the expiration 
of one month from the date of the 
order. 


Synopsis^ 


Note No. 


Legislative changes. 1 

Object and applicability of the Section. 2 

“Upon complaint or upon information 
given to a police officer or to a 
Magistrate.” 3 

“Accused of an offence.” 4 

"Triable by a Magistrate.” 5 

Magistrate by whom the case is heard. 6 

"Discharges or acquits.” 7 

False and either frivolous or vexatious. 8 

“By his order. ” ® 

"Call upon him to show cause.” 10 

“Shall lecord and consider any cause” 

-Sub-section 2. ^1 


Note No, 

"For reasons to be recorded.” 12 

Amount and nature of compensation. 13 
Who can be ordered to pay compensa- 

tion. 14 

To whom compensation can be award- 
ed. 1^ 

Imprisonment in default of compensa- 

sion — Sub-section 2-A. 1& 

No exemption from civil or criminal 

liability — Sub-section 2-C. 17 

Abatement. 18 

Appeal — Sub-section 3. 19 

Revision. 20 


Other Topics. 


AbsoDCO of complainant — Procedure. See Note 
10. Pt. 1. 

Acquittal owing to absence of complainant. 
S“e No'd 7, Pt. •!. 

Appellate Court has no power toawaid com* 
poTisatiou. See Note 6- Pt. 3. 

"As if it wci-c a line”— Not a fine. Sec Note 

13. Pts. 2 and 3. 

Case heard by two Magistrates— Magistrate 
deciding is to .act. See Note G, Pt. G. 
Cases on poli.-o report— Section inapplicable. 
See Note 3. Pt. 3. 

Cattle Trespass Act— Complaint under. See 
Note 4, Pt. 8. 

Charge framed — No bar. See Note 8, Pt. 4. 
Complainant— Servant or muster. See Note 

14, Pts. 6 and 7. 

Compo-sition. See Note 7, Pt. 4. 

Oo-accused convicted — Still compensation 
asvarded. See Note 15, Pt. 1. 


Court making a complaint under S. 476. See 
Note 14, Pt. 1. 

Death of party revision. See Note 

18. 

Dismissal of complaint — Section inapplica- 
ble. See Note 7. Pts 5 and 6 also Pt. 1. 

General, Special or Local Acts. See Note 4, 
Pis. 4 to 11. 

Guardian of a minor complainant. See Note 
14, Pt. 8 

Informant when liable and when not. See 
Nolo .3, Pts. 4 to 10; Note 14. Pt. 9. 

Irregularity — Curable under S. 587. SoeNote 
9, F.-N. (1); Note 50. Pt. 2 

Magistrate acting ujiderS. 30. See Note 5, Pt. 4. 

Magistrate without jurisdiction. See Note 5, 
Pt. 9. 

Nature of order under the Section— Summary. 
See Note 2, Pt. 1. 

No adjournment. See Note 10, Pt- 2. 


- h* 
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No farther evidence. See Note 11, Pt. 2, 

Not a punitive measure. See Note 2, Pt. lb; 
Note 13, Pt. 5. 

Notice to accused — In appeal. See Note 19, 
Pt. 5. 

Notice to accused — In revision. See Note 20, 
Pt. 4. 

Petition under S. 488— Section inapplicable. 
See Note 4, Pt. 3. 

Order to show cause and not award of com- 
pensation to be simultaneous with judg- 
ment in the case. See Note 9, Pts. 1 to 
6; Note 10, Pt. 1. 

Proceedings — No bar to compensation. See 
Note 17, Pt. 3. 


Security proceedings. See Note 4, Pts. 1 
and 2. 

Sessions cases. See Note 5, Pts. 8, 5, 6, 7a 
and 8. 

Several offences— Conviction only for some — 
Section inapplicable. See Note 7,Pt. 7. 

Summary cases. See Note 2, Pt. 4; Note 12, 
Pt. 2. 

Summons and warrant cases. See Note 2, 
Pts. 2 and 3. 

To satisfaction of Magistrate. See Note 8, 
Pt. 3. 

Village Magistrate. See Note 3. Pt. 10. 

Withdrawal. See Note 7, Pt. 3, F-N. (1). 


Seo. 250 
Note 1 


1. Legislative changes. 

1. Changes tnade in 1869: — 

(a) Under Section 270 of the Code of 1861, the compensation 
awarded could not exceed rupees fifty, whether there were one 
accused person or more.*' Act VIII of 1869 amended the Section 
and made rupees fifty awardable as compensation ,for each of 
the accused where there were more than one.^ 

(b) The words "false and frivolous” were changed into "false or 
frivolous".^ 

2. Changes made in 1872: — 

The second part of Section 270 of the 1861 Code relating to the 
mode of recovery of compensation was omitted in Section 209 
of the Code of 1872, provision having been made therefor in 
Section 307 of the latter Code. 

3. Changes made in 1882: — 

(a) For the words "dismiss the complaint as frivolous or vexatious" 

and "by his order of dismissal,” the words "acquits the accused 
under Section 245 or Section 247" and "is of opinion that the 
complaint was frivolous or vexatious” and "by his order of 
acquittal” were substituted. 

(b) The provisions as to recovery of the sum awarded, as if it were 

a fine and imprisonment if the same is not realised were 
re-introduccd as para 2. 

(c) Para 3 was added. 

4. Changes made in 1891: — 

Act IV of 1891 repealed Section 250 of the Code of 1882 and 
in its place substituted Section 560 at the end of that Code. 
The chief changes made were {In siib-secLon 1): — 

(a) After the word ‘complaint’ the words "or upon information given 
to a Police Officer or to a Magistrate, a person is accused be- 
fore a Magistrate of any offence triable by a Magistrate” were 

added. 


Section 2S0 — Note 1. 

1. (1870) 2 N W P H C R 430 (431), Queen-Em- 

press V. Oopnl. 

(18G7) 8 Suth W c4 Cr 54 (55), Queen-Em- 
press V. Lnlloo 

2. (1870) 14 Suth W RCr75 175), In re Bhyroo 


Loll. 

(1919) 1919 Lab 227 (228) ; 1019 Pun Rc Cr 
No 16 ; 20 Cii L Jour 495, Shnnlcar 
SaJuiiv. Emperor. 

3. (1903) 30 Cal 123 / oV 

Kurmi x. Kumud ISisW^s. ' ^ -ft^ 


Aelvocii h't ^ Court 
Jamniu Kashmir 
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(b) After the word "Magistrate" the words " by whom the case is 
heard” were added. 

(c) For the words “acquits, etc.,’’ the words “discharges or acquits" 

were substituted. 

(d) The provisos as to the recording and considering the objec- 
tions of the complainant and the recording of reasons for the 
orders were added. 

(e) Paras 3 and 4 regarding appeals were added. 

5. Changes made in 1898: — 

There was no change in the Code of 1898. 

6. Changes made in 1923: — 

(a) ht sub-sections 1 and 2: 

1. For the words “frivolous or vexatious,” the words ‘‘false and 

either frivolous or vexatious” were substituted. 

2. Tlic words beginning with “if the person upon whose com- 

plaint” to the end of sub-section 1 were new. 

3. The words “fifty rupees” were substituted by the words “one 

hundred rupees or if the Magistrate is a Magistrate of the 
third class, not exceeding fifty rupees.” 

(b) The words “second proviso to sub-scction 1” were substituted 
by “sub-section 2-.A” and sub-section 2 was omitted. 

(c) Sub-section '2-B' is new. 

(d) Sub-section ‘2-C' is new. The proviso is the same as sub-sec- 
tion 5 of the Code of 1898. 

(c) In subsection 3 after the words •■|>ay compensation” the 
words "or lias l)ccn so ordered by any other Magistrate to 
pay compensation exceeding fifty rupees” were added. 

(f) In subsection 4 tiic last sentence is new. 

2. Object and applicability of the Section. 

I'lic object of tlie Section is twofold, firstly, to award by a summary 

order some compensation to the person against whom a frivolous or vexatious 
accusation is brought, leaving it to him to obtain further redress against the 
complainant, if he seeks for it by a regular civil suit or criminal prosecution* • 
and secondly to deter persons from making vexatious and frivolous complaints.*' 
The powers, however, should never be used as a punitive measure.**^ 

Under the Code as it stood before it was amended in 1891 it was 
held that this Section applied only to summons cases and not to warrant 
cascs.^ By ilie amendment of 1891 the Section was made applicable to any 


Note 2. 

1. (1003) 30 Cal 123 (120) (F B), liaii Madhub 

Kurmi v. Kumnd Kumar Bi^tvas. 
la{1904)lCri L Jour 433 ( 434 ) : 26 All 512. 

liindari v. King Emperor. 
lb (1831) All W N 107(169), In re Sarnaui. 

2. (1881) 1881 All W N 151 (151). Empress v. 

(1881) 1881 All W N IGl (161), Empress v. 
Jokhan. 

■ (1882) 1882 All WN 115 (IIG), Jagmohan 
V. Shrobnlak. 


(1883) 1833 All W N 130 (130), NiasuUah v. 
Nnjju. 

(1885) 1885 All W N 45 (45), Jn the matter 
of llarbans. 

(1885) 1885 All W N 258 (258). Kalka v. 
Babu. 

(1868-69) 5 Bom IE C R Cri 12 (12), Beg v. 
liatnji Valad Daji. 

(1870) 7 Bom H C R Cri 58 (58,59), Beg v. 
Gurlingaita. 

(1864) 1 Suth W RCri 1 (1,2), Chidi Chowle 
V. Bhowany. 
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case.3 It is applicable also to cases triable summarily whether tried summarily 
or not.^ 

3. “Upon complaint or upon information given to a police officer or to 
a Magistrate. ' 

Before the year 1891 the corresponding Section of the old Code applied 
only where a case was instituted upon a complaint and not to cases instituted 
on any information.^ After the amendment of that Section in 1891 and also 
under the present Section a case instituted ' upon information given to a 
Police Officer or to a Magistrate” is within the Section." 


As has been seen already in Section 4 (//) a police report is not a 
complaint and compensation cannot be awarded in a case instituted on. such 
report.^^ The words “information given to a Police Officer” means information 
given and entered in the register of cognizable cases under Section 154 of 
the Code,^ and the words “information given to a Magistrate,” must, it is 


(18C4) 1 Suth W R Cri 6 (7), jUsiirxiddcc 
Khan v. Baboo Khan. 

(1865) 2 Sutb W B Cri 57 (57). Queeti v. 
Qogal Sein. 

(1865) 3 Suth W R Cri GO (GO), Queen v. 
Nijanund. 

(1866) 3 Suth W R Cri 70 (70). Jtihoorun 
V. Girdharee Ham. 

(18GG) 5 Suth \V R Cri 1 (1). Hatuah v. 
Phokondee. 

(1866) G Suth W B Cri 55 (55). Jn/t? .VwHs/n 
V. b'adnan llosiein. 

(1867) 7 Suth W R Cri 11 (11). Jharuw 
Ba}iar AJt. 

(1867) 7 Suth W RCri 12 (12), DhuraiNoshyo 
V. Ilubu Nashya. 

(1867) 7 Suth W R Cri 40 (40). Chootoo 
Dhoon Bharbhotna v. Abdool Meah. 
(1867) 8 Suth W B Cri 54 (54), Queen v. 
Lalloo Sinyh. 

(1868) 10 Suth W R Cri 49 (49), Ilothonr 
Lalooy v. Hindoo Sinyh Mouz. 

(1872) 17 Suth W R Cri 1 (1, 2), Azgur 
Howladar v. Asarudddin. 

(1872) 18 Suth W R Cri C (6,7) Jhananec v. 
Balou Khan. 

(1873) 20 Suth W RCri 50 (GO), Jitan Khan 
V. Durya Sinyh. 

(1874) 22 Suth W R Cri 12 (13, 14), Jtndha 
Nath Punja v. Wnotnschxiran. 

(1866) 1866 Pun Re Cri No. 14. p. (14). 
Boola V. Baggoo. 

(1866) 1866 I’un Re Cri No. 27. p. {•2S),Kaho 
V. Eutan liur. 

(1866) 1866 Pun Re Cri No. 102, p. 101 (107). 

Jxtmna Dass v. RamUt. 

(1869) 18G9 Pun Re Cri No. 6. p. (5). Ghulam 
Yaseen v. Khanan Khan. 

(1070) 1870 Pun Re Cri No 28. p. (46), 
Ahmad v. Khoda Jinx. 

(1880) 1880 Pun Re Cri No 31, p. 74 (75). 

Empress v. Sinyh. 

(1887) 1887 Pun Re Cri No 17, p. 34 (36), 
Empress'/. Ghulntn Jlossatn. 
(1869*70) 5 Mad H C R App 10 (40). 

(1871) 6 Mad H C R App 40 (49). 

[See also (1983) 6 ^I;ld 316 (3ls, ,319), 


Somu V. Queen.} 

(But see (1870) 13 Suth W R Cri 39 
(40). Madhoosoodun v. Jayram}. 
(1875) 23 Suth \V RCri 17 (19), Kali Churn 
V. Shoshee Bhooshun. 

3. (1927) 1927 Oudh 175 (175, 176): 28 Cri L 

Jour (450), Pni/fhambar v. Emperor. 

4. (1881) 11 Mad 142 (143), Queen- Empress v. 

Basava. 

Note 3. 

1. (1884) 6 .All 06 (97), Ishri v. Bakhshi. 

(1884) 7 Mad 563 (563, 564), Queen- Em press 
V. Polnraraptt. 

•2. (1026) 1926 All 165 (1G6). 27 Cri L Jour 35. 
Jairaj Sinyh v. Bansi. 

(1926) 1926 All 295 (296) ; 27 Cri 1. Jour 
702, Earidudin v. Emperor. 

(1910) 11 Cri L Jour 201 (202): 5 Ind Cas 
603 (Cal), Joydami J'ershad v. Mahn- 
deo Kenoo. 

(1925) 1925 Oudh 558 (558): 26 Cri h Jour 
527, linfis Khan v. Emperor. 

■i. (1883) 1883 All \V N 2.57 (257), Empress v. 
Durya. 

(1884) 6 All 96 (97). /sliri v. Bakshi. 

(1001) 1901 .All \V N 1121112), Ktny Emperor 
V. ilabil. 

(1896) 22 Bom 934 (9:15), v. 

Sakar Jan Mahomed. 

(1894) 21 Cal 979 (981), Itamjeeean Koormi 
V. Durifa Charan Sadhu. 

(1000) 5 Cal \V N 370 (;371), Shco Charan 
OJha V. Munmuniet Doshad. 

(1902-03) 7 Cal W N 206 (208), Syed Bahadur 
AH V. Nur Mahomed. 

(1879) 1879 Pun Be Cri No 16. p. 13 (41, 1,5). 

Karm llahi v. Morrison. 

(1681) 7 Mad 56.3 (563. oGl). t^ueen-V.mpres-i 
V. Polarnrappa. 

(1897-1001) 1 Upp Bur KGs (G.8), ^Uieen-Em- 
press V. Siihaivutli AH Khan. 

(1932) 1932 Sind 156 (156) . 26 Sind 1 . R 299 ; 
:3:3 Cri L Jour (Ml, . S i?, -5% Emperor, 
4. (1920) 1920 Sind 73 (71J : Vi Sind b R 106 ; 

21 Cri Ij Jour -I'.', .\l ahomed v. 
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conceived, be such information as falls within Section 190, Clause (c) of tho 
Code. A statement by a person to a police officer in the course of a police 
enquiry is not an information ' given to him and a case instituted on the 
basis of such statement is not within the Section.® But where 5 points out two 
persons to the police as those who assaulted him and the police treats this as 
first information the case is one that falls under this Section.® 

The report of a civil Court Amin to the civil Court that he h a s been 
obstructed in the execution of the process entrusted to him is neither a com- 
plaint nor information to a Police Officer or to a Magistrate, and where the 
civil Court directs a prosecution on the basis of such report, the Amin 
cannot be ordered to pay compensation under this Section.^ Similarly where A 
tells B and B tells C and C tells the police, A cannot be said to give apy 
information to the police and no order can be made against him under this 
Section.® The High Court of Allaliabad, has however, held in the undermen- 
tioned case,® that where A tells B about C with a view to securing the 
punishment of C and B informs the Magistrate, A can be ordered to pay 
compensation. It is submitted that this view is not correct. Where, however, 
information is given to a person whose duty it is to report the same to the 
police or the Magistrate (as in cases coming under Section 45 of the Code) 
the latter only acts as a channel for conveying the information given by A 
and he can therefore be ordered to pay compensation.^® 

4. "Accused of an offence." 

The Section by its terms applies only where in pursuance of a complaint 
or information a person is accused before a Magistrate of an offence. It does 
not therefore apply to the following cases where there is no accusation of any 
'offence' as defined in Section 4 (1) (o) of the Code: — 


5. (1020) 1020 Sind 73 (74) : 13 Sind L R ICO : 

21 Cii L Jour 40, ll'n/i itabomcd v. 

Eiiii>i’ror. 

(lOlG) r.U() P.it 211 (212^ : 17 Cri L Jour 
33C (:^3 j). Sarjuj Prasad Sinjh v. 
Em p<'ror. 

ii. (1020) lOiOSind 11 (42) : 14 Sind L R 1G8 : 

22 C i L Jour 120, Fats M uh^mmad 
V. Emperor 

7. (lOOO 20 All 183 1184). In the mntler of the 

I’einion of R mi Pad irnth. 

(18B8) 18S3 All W N 2lG (2lG), In the 
matter of .Ydin Siihh. 

(1875) I Boin 175 (HG), In rc Keshav 
L iUh ikman. 

(lf^03) '0 Gill 481 {482. 483). Bharni Chun- 
<ler Nath v. J abed Ali JJt wa^. 

{1010) 1 1 Cii L /out G3UG34) : 10 >0 Pun Re 
CiiNo 25, Emperor v. Abdul Ghani. 
(1013) 14 Cri L J-'ur I (1. ): IH Jiid C.is 
145 {Bom). In rc Krishna Dosa. 
Deposition of decree- lioGIcrs in Ibo 
course of obstruction procoedinj’s. 

8. (1020) 1020 Mild W N 785 {785}. Kclai/odha 

Udayan v. Thardan Talayari. - 


9. (1018) 1018 All 111 (111) : 40 All 79 : 19 
Cri L Jour 70, Emperor v. Bahaxoal 
Sin jh. 

10. (1021) 1024 Mild 91 (02) : 24 Cri Lour J 717, 
Knliyaperumal Katdu v. Bavaji Sole 
(1914) 1014 Mild C04 iG05) : 39 Mud lOOG : 
15 Cri L Jour 431, Nachiuiuthuv. 
M tlh '{ $uini 

(1017) 1017 Mild G >0 (OGl): 18 Cri L Jour 11 
(12, 13), Mar.jnsahaya Chetly v. 
Gndola Nndi'ihUn. 

(1917) 1017 Mild 057 (0G8) : 17 Cri L Jout 
503 (503), Thonokadieath Aioalla 
V. Ainmirtn M tnnil Katliah. 

(1915) 1015 Mild 1070 ^1070) : 1C Cii L Jour 
243 1248). Maradat Vecran v. Pichan 
Ambalaiaran. 

(Sjo also (1020) 1023 Mad W N 785 
(7s5). Kfl lyillia Udnyan v. Ihn'idan 
Talayari. ] 

[But sue {lOOl) 25 Mad GG7 (G63, 
GG9), Emperor v. 'i’/iaiantnHa.) 

(1912) 13 Cri L Jour 20 {20, .30) . 13 Ind 
Cas 2U (^lud), In re Arulanundam 
Pillai. 
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1. Security proceedings under Section 107,^ and Section 110.^ 

2. Application for maintenance under Section 488.® 

3. Complaints under Section 1** or Section 2 Clause 1® of the Work- 

men’s Breach of Contract Act XIII of 1859. 

4. Complaint under Section 28 of the Bombay Police Conveyance 

Act.® 

5. Complaint under Section 41 of Bombay District Police Act.*^ 

The Section applies to a complaint under Section 20 of the Cattle 

Trespass Act, as it has specifically been introduced in the Code of 1898 as an 
offence under the Code. Therefore the undermentioned rulings,® holding that 
compensation could not be awarded in such cases, are no longer law. 

It was held in a decision under the Code of 1861, that the provisions 
of this Section were inapplicable to a complaint under a special Law® and in 
another that it would be applicable.^® Under the present Section it is applicable 
to a case of "any" offence as for e.xample under the Railways Act XVIII of 

1854 .'^ 


5. “Triable by a Magistrate.’* . . . i k . • 

The offence must be one which is triable by a Magistrate that is, 

one which is shown as triable by a Magistrate in Column 8 of Schedule 1 1.® 

Thus the Section does not apply to cases where the offence is triable exclusively 

by the Court of Session but is enquired into by the Magistrate under Chapter 


Note 4. 

1 . (1910) 11 Cri L Jour 440 (440, 417) : 7 lod 
Gas 290 (All), I?am Sukhari v. 
Mnht^nicd Rcii. 

(1914) 1914 All 370 (370. 371) : 36 All 382 : 
15 Cri L Jour 578, Bindhachal 
Prasad liti v. Lai Dehnri R'li. 

(1922) 1922 All 321 (321); 23 Cri L Jour 474, 
Mannu Khan v. Chandi Prasad. 
(1923) 1923 All 332 (332) : 45 All 303 : 24 
Cri LJour228. Rtm Badan v. Janhi. 
(1927) 1927 All 531 (o32) : 49 All 750: 29 
Cri L Jour 604, Baij Nath v. Kali 
Chnran. 

(10121 9 All L J (N) 10 (10). lit rc Chatlar. 
(1900j 25 Bom 48 (49), Govind llanmant 
In re. 

(1884) 1881 Pun Ro Cri No. 37 page 72, 
Jn\j Siii'jh V. Kanhija. 

(1883) 1833 Pun Ra Cri No. 16 page 70 (71), 
Ha’.arimttl v. Meifian ^fal. 

(1896) 1893 Pun Rj Cl i No. 4 p.igo 13 (13). 

Natfia Shii h v. I'ala Sin /h. 

(1902) 190i Pun Ro Cri No. 33 p.igo 80 (.37), 
Croun V. Katira. 

(103.5) 1935 L«li 29 {30J. Pohrl v. Katira. 

2. (1870) 2 N W P H C K 447 (448). Queen v. 
Datkishan. 

(1803) 15 All 306 (300. 307). Quecn-Kmpress 
V, Lahhjyat. 

8. (1910) 11 Cri L Jour loG (157) : 1 Ind Cas 
1015 (Mad). Amh-a v JJahoo. 

4. (1919) 1919 All 395 (39.'). 390) ; 41 All 322: 

20 Cri L Jour .570, Jamil Ahmad v. 
il uhanimad Ishaq. 

5. (1892) Batanlal 017 (018), Queen Empress 


V. Nanidea. 

(1899-1900) 4 Cal W N 253 (254), In the 
mailer of Ram Sarup Bhakat. 

6. (1920) 1920 Bom 350 (350) : 44 Bom 036 : 

21 Cri L Jour 380, In rc Valli 
Mitha. 

7. (1913) 14 Cri L Jour 320 (820) : 6 Sind 

L R 254, Imperator v. Mussajumal 
Khairi. 

8. (1896) 18 All 353 (353, 354), Mejhai v. 

Shcobhaih. 

(1886) 1.3 Cal 304 (30.5), Kalachand y. 
Gudliadhar Diaoas. 

(1886' 9 Mad 102 (102). Pilchi v. Anknppa. 
(1880) 9 Mad 374 (375), Kottalanada v. 
Mu/haya. 

0. (1870) 14 Sntli W R Cri 30 (39). Queen v. 

Abdul .Iseez Kh<n. 

10. (1872) 1872 Pun Re Cri No 1. Page 49, /l//a 

Ditto V. Shere M.ihomed. 

11. (1872) 4 N W P H C R 94 ^OG. 97), Queen v. 

Turner. 

Note 5. 

1 . (1927) 1927 All 744 (744): 28 Cri L Jour 983, 

BunAdar J*nude v. Chuntti Lai. 
(1922) 1922 All 18S (188); 23 Cri L Join 310, 
Sarup Sonar v. 11 tm Sund ir Thakii- 
raia. 

(1910) 1916 Bom 96 (OO' : 18 Cii L Jour 463, 
Kmpt ror v. CIthaba Daliona. 

(1889) 2 Weir 31.5 (;3I6). hi re Poliaadn. 
(1927) 1927 Ou.lh 17.5 (1751; 2^ CiiLJour 
4.*>0. I'aii.hamhar v. E m pci or. 

2. (1930) 1930 Lali 482 (483): 11 Lih 558; 

31 Cri Ij Jour li33, Amin Lai v. 
Emperor. 
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XVIII of the Code3 or is even tried by him under the special powers under 
Section 30 of the Code.** 

u TIT ^ complaint is made of offences some of which are triable by 

the Magistrate and some by the Sessions Court and the accused is discharged 
I n respect of all the offences, an order for compensation can be passed under 

this Section only in respect of the offences triable by the Magistrate^ and not 
in respect of the other offences also.® 

In filing a complaint, the complainant must, for the purposes of this Section, 
be deemed to make an accusation which includes not merely the offence charged 
therein but also any offence which the facts in the complaint disclose in the 
light of any enquiry or trial. The mere fact that the complaint charges the 
accused with an offence which is not triable by a Magistrate does not oust the 

jurisdiction of the Magistrate to pass an order under this Section, if after enquiry, 

the Magistiate finds that the accusation is really one in respect of an offence 
triable by him."^ But it is not incumbent upon a Magistrate to find whether a 
case is triable by a Court of Session or by himself and if he tries an accused 
foi an offence prinia facie triable by him, an order under this Section is not 
illegal even if really the facts prove the offence to be one triable by a Court 
of SessionJ^ The question, therefore whether an offence is triable by a Magis- 
trate is not to be decided solely by the complaint. The proper criterion is the 
form of the proceeding (i. c.) whether they were conducted under Chapter XVIII 
or Chapter XXI.® 


3. (1918) 1918 All 120 (120) : 40 All 015 : 19 
Cri L Jour 700, Hait Raui v. Gnntja 
Sahai. 

(1922) 1922 All 188 (188): 28 Cri L Jour 391 
Sarup Sonar v. Ram Sumlar lUaUn- 
rain. 

(1927) 1927 All 744 (744): 28 Cri L Jour 983. 
Bansidhar Pande v. Chunni Lai. 

(1931) 1931 All 355 (355) : 53 All 401 : 32 
Cri L Jour 070, L. Shiam Lai v. 
Nand Ram. 

(1898) Rataulal 901 (901), Queen Empress 
V. Bhavabhai Kasari Singh. 

(1910) 1910 Bom 90 (90) : 18 Cri h Jour 403, 
Emperor v. Chabhn Dolsingh. 

(1002) 1902 Pun Ro Cri No. 14, page 39 
(40), Crown v. Jlamirr.hand. 

(1930) 1930 Lah 482 (483) : 11 Lah 558 : 31 
Cri Ij Jour 1133. .liuTK I,(tl v. Em- 
peror. 

(l.JKO) 2 Weir 315 (310), In re Polvjadu. 

(1909) 9 Cri L Jour 502 (.502): 2 Ind Cas 159 
(Mad), In re Kesnva Panda. 

(189.3-1900) 1893-1900 Low Bur Rul 443 (443). 
.11a Pwa Yon v. Maung Po Mya, 
Offence under S. 300, i. P. C. not 
tiiablo by a Magistrate — This Section 
not applicable. 

•4. (1902) 1902 Pun Re Cri No. 20 Pago 74 (75), 
Crown V. Qadu. 

(1910) 11 Cri L Jour 390 (390) : 6 Ind Cas 
735 (Lab). Ramzan v. Rajan. 

(1002) 1902 Pun Re Cri No. 20, page 75 : 
3 Pun L R No. 139, page 002(005), 
Emperor v. Qadu. 

(1919) 1919 Lah 192 (193): (1919) Pun Re Cri 


No. 1: 20 Cri L Jour 141, Mahomed 
Hayat v. Bhola. 

(1919) 1919 Lab 227 (228) : 1919 Pun Re 
Cri No. 15: 20 Cri L Jour 495, Shan- 
kar Sabai V. JSmiJeror. 

(1028) 1923 Rang 15 (15): 11 Low Bur R 
161 : 23 Cri L Jour 289, Ma. E. Dok. 
V. Maxing Po Than. 

5. (1930) 1930 Lah 482 (483): 11 Lah 558: 31 
Ori L Jour 1133, Amin Lai v. 
Emperor. 

(1919) 1919 Lah 227 (228): 1919 Pun Re 
Cri No. 15: 20 Cri L Jour 495, Shan- 
kar Sahai Emperor. 

0. (1930) 1980 Lah 482 (483); 11 Lah 558 : 31 
Cri L Jour 1133, Amixi Lai v. Em- 
peror. 

(1918) 1918 All 126 (126): 40 All 015: 19 
Cri L Jour 706, Jiait Ram v. Ganga 
Sahai. 

(1926)1920 All 159 (160): 48 All 160: 27 
Cri L Jour 0, Marihar Dot v. Male 
Sud AH. 

7. (1921) 1921 Sind 105(100); 16SlndLR205: 

26 Cri L Jour 265, Hamendas v. 
Ahmed Khan. 

(1931) 1931 All 365 (856): 53 All 461:32 
Cri L Jour 670, L. Shiam Lai v. 
Nand Ram. 

(1922) 1922 Jlad 223 (223, 224); 45 Mad 
29: 28 Cri L Jour 232, Mahajavan 
Venkatarayar v. Kodi Venka- 
tarayar. 

■ 7a (1930) 1930 All 280 (280): 31 Cri L Jour 
563, Balkishen v. Emperor. 

3. (1931) 1981 All 365 (856): 53 All 461 : 32 Cri 
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Where a particular Magistrate, however, has no power to try a case 
even though it is triable by a Magistrate, he cannot award compensation as 
he has not the power to try the case itself.® 

6. Magistrate by whom the case is heard. 

It is only the Magistrate by whom the "case is heard" that can pass an 
order under this Section.^ It is not the intention of the Legislature that one 
Magistrate should deal with the case and call upon the complainant to show 
cause and that another Magistrate should pass an order for compensation.^ 
Thus an appellate Court® or a District Magistrate on a reference^ cannot, when 
reversing a sentence of conviction, act under this Section. It was even doubted, 
in the undermentioned case® whether the High Court can pass an order for 
compensation when the matter comes up in revision. 

The words “the Magistrate by whom the case is heard” docs not, 
however, mean that the evidence must have been heard by him but mean 
“the Magistrate by whom the case is decided.” So where part of the evidence 
is heard by one Magistrate and the rest of the evidence heard and the case 
decided by another, the latter is competent to order compensation under this 
Section.® 


7. “Discharges or acquits.” 

Under the Codes of 1861 and 1872, compensation could be awarded 
only where the complaint was dismissed as being frivolous or ve.vatious. There 
was a divergence of opinion as to whether it could be awarded in cases of 
acquittal.' 

The Code of 1882 provided for the award of compensation only in 
cases where the accused was acquitted under Section 245 or Section 247.^ An 


L Jour 670, L. Shiam Lai v. Nand 
Bam 

9. (1909) 9 Cri L Jour 502 (502) :2 Ind Ca.<i 169 
(Mad), In re Kaava Panda. 

Note 6. 

1. (1906) 3 Cri L Jour 441 (442) (All), Emperor 

V. Chittayi. 

(1924) 1924 All 224 (224) : 46 All 80 : 25 Cri 
L Jour 967, Chedi v. Ham Lai. 

(1911) 12 Cri L Jour 529 (5.31, 532): 39 Cal 
157. Mcki Sinyh v. Slanyal Khanda. 
(1929) 1929 Cal 762 (765): 31 Cri L Jour 
828, Jinjaram M ajhi v. Panchanan 
Ohosh. 

(1926) 1926 Lah 427 (427) : 7 Lab 152 : 27 
Cri L Jour 570, Notified Area 
Kharar v. Karta Ham. 

2. (1920) 1929 Cal 762 (765): 31 Cri L Jour 828, 

Hajaram Manjhi v. panchanan 
Ghosh. 

(1892) 1892 All W N 58 (58), In the matter 
of the petition of Mnhadeo Tiwari. 
:3. (1906) 3 Cri L Jour 441 (142): 28 .Ml 625, 
Emperor v. Chiltnn. 

(1924) 1924 All 224 (224); 16 All 80; 25 Cri 
* L Jour 967, Chedi v. Ham Lai. 
(1901) 3 Bom L K Cri 841 (842), llari 
Chand v. Fakir Saduddin. 

(1911) 12 Cri L Jour 529 (531, 532): 39 Cal 
157, Mehi Sinyh v. Manyai Khanda. 
Ovorruliug 11 Cri L Jour 46. 


(1926) 1926 Lah 427 (427) : 7 Lah 152 : 27 
Cri L Jour 570, Notified Area Kharar 
V. Karta Ham. 

(1874-1875) 8 Mad H C App 7 (7), 11 C Pro- 
ceedidys 27 Feb. 1875, No. 488. 

4. (1881) 1881 All W N 99 (99). In the Corn- 

plaint of PhuUu. 

5. (1928) 1928 All 95 (96) : 29 Cri I> Jour 274, 

V. Kmprror. 

6. (1021) 1921 All 122 (122): 22 Cri L Jour 

■iOO.Ram Deri v. Govind Sahai. 

Note 7. 

1. (1874) Rataulal 8-3 (83, HI), Hey. Jeki- 

son. Section does not apply. 

(1881) 6 Cal 581 (582). Mora Seihh v. Ishan 
Dardhan. ScctioD applies, 

(1882) 5 Mad 381 (382), Number v. Amhu. 
Section applies. 

(1881) 1881 All W N 15.5 (155), Debi Sahai 
V. Dalsinyher Jiai. Withdrawal of 
complaint — Section does not apply. 
(1880) Riitanlal 462 (463) Moro Kmima 
V. y esv)antrao. (Do.) 

(1670) 1870 Bun Re Cri No. 2 (;. page 43 
(44) Crown v. Cltijinr. (fJo.) 

(1871) 1871 Pun Ro Cri No. i-;, pa-o 29 
(30),Cro»r» v. Maiva. (Do.) 

2. (1886) 10 Bom 199 (200), \'n-'en Hnipress v. 

Pandn ralod Gopata. 

(1889) Ratanlul 462 (»i;:'). .Iforc- Krishna 
V. Yesiciinta. 
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acquittal by reason of withdrawal of the complaint was not within the Section.® 

After the amendment in 1891 (vide Note 1) the Magistrate can act 
under this Section when he either discharges or acquits an accused person. 
The acquittal may be either one under Section 245 or Section 247 or may be 
one passed on the withdrawal of the complaint. But the acquittal must be one 
made by the Magistrate himself. The composition of an ofifence imder Sec- 
tion 345 infra has by itself the effect of an acquittal but there is no order by 
the Magistrate himself recording an acquittal. The Section is not applicable to 
such cases and no compensation can be awarded.^ 

Where the accused is neither discharged nor acquitted this Section does 
not apply and no compensation can be awarded to him.® Thus where a com- 
plaint is dismissed under Section 203, there is neither a discharge nor an 
acquittal of the accused as no process is at all issued to the accused; conse- 
quently no compensation can be awarded under this Section.® 

This Section speaks of ‘the case’ as a wliole and contemplates a trial 
or inquiry ending in an unqualified acquittal or discharge of the accused and 
the policy of the Legislature is to limit the jurisdiction of the Magistrate under 
this Section to simple cases in which the complainant is found to be wholly 
in the wrong and the accused is discharged or acquitted altogether. So where 
an accused is charged with two offences and convicted under one and acquitted 
under another, this Section will not apply.^ 


8. False and either frivolous or vexatious. 

Before the amendment of 1923, an order under this Section could be 

passed if the case was either frivolous or vexatious.^* It was not necessary that 

the charge should be false as well. But it was held in some cases that neither 

of the two words excluded the element of falsehood in the charge and that a 

charge which is false must also be vexatious and is not outside the scope of the 

Section.^ 


3. (1888) 1 88 Pun Re Ori No. 19. page 35 (3G, 

37). Empress v. Khusili liitn. (Dis- 
sciitinR from 11 Pun Ko Cri No. 188 0- 
(1837) lHs7 Pnri Ho Cri No. 5G. page 151 
(1.51). Silnl Dns v. Annhha. 

(1884) IS84 Pun He Cri No. 14, page ID (20), 
Ali .Ihvud V. Nnthon. 

(lUit (1883) 1883 Pun Ro Cri 
No. ■2\, rage 57 ^57). lliunnnt Si»oh 
V. Jiiil.h'i-iuir. Not approved iu 1838 
Pun J^c Cri No 10.) 

4. (1888) Pun Re Cii No. 10. page 35 (30, 

37). J'Ji'ipre^s V. KItushili Run. 

(1010) ll Cii L Jour 63S (030) ; 1010 Pun 
He Cri No. 30, Emperor v. Sunder 
Siniih- 

(1803) R.n.inlid 957 (957), Queen Empress v. 
Sint/n ppn. 

(1003)0 Cii L Jour IPG (187) (Bom), /u re 
Jlnril'isnn Dns Itmi Das. 

(1804) 700 (700). Queen Eminrcss 

V. Ranji. 

(1802) 7 C P L R 2 (3). Mopi v. Rhiira. 

6. (1020) 1029 Uh G23 (021): 30 Cri L Jour 
854. Rain Luhhrnjn v. Jiujnn Nath 
6. (1927) 1'.'27 Oudh 175 (175, 17G);28CriL 
Juur 450, Z^aiyhambar v. Emperor. 


(1807) 1807 Pun Re Cri No. 8, page 19 (19, 
20). Basin Singh v. Knpuri Lnl. 

(1905) 4 Cri L Jour 451 (451): 29 Ail 137, 
Bhngwan Singh v. Hariuuhh. 

(1908) 7 Cri L Jour 297 <299) (All), Bhag~ 
wan Din v. Dibba. 

(1897) 1897 Pun Re Cri No. 14, page 35 (35), 
Azam V. Mir Abdulin. 

(1906) lOOG Pun L R No. 81. page 2.54 (255, 
2oG) : 1 Cri L Jour 3G, J/firp/rw/ v. 
Mnnku. 

7.(1918)1018 .411 109 (109): 40 All 010:19 
Cri L Jour 070. Mahomed Ali Khan 
V. R.ija Raut Singh. 

(1918) 191S Sind 24 (24); 12 Sind L B 87 : 
20 Cri L Jour 106, Emperor v. 
Nadar. 

(1807) 21 Cal 53 (55), MuUi v. Jholu. 

Note 8. 

la (1883) 2 Weir 319 (320). In re, Munisami 
^fud(lli. 

1, (1903) SO Ciil 123 (130, 131) (F B). Over- 
ruling 28 Gill 251, Beni Mndhab 
Eunt'i V. Ku7$iud Kwnar Bistoas. 

(1904) I Cri L Jour 433 (433, 434); 2C All 
512, Emperor v. RindesAri Prasad, 
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Under the present Code the case must be false and either frivolous 
or vexatious^ and there must be a definite finding to that effect before an order 
for compensation can be passed.^ The fact that a Magistrate has framed a 
charge, does not, of itself prevent him from holding after inquiry, that the 
charge is false and frivolous or vexatious.'* 

As qualifying an accusation the term “frivolous” indicates that the 
accusation is of a trivial nature^ or is ‘trifling.’ ‘silly’ or “without due founda- 
tion.’’® The term vexatious implies that the accusation is one that ought not to 
have been made and is intended to “harass”"^ or “annoy"® the accused. For 
instance, where a criminal prosecution is launched on mere suspicion^ or with 
a view to put pressure on an opponent in a civil suit,^® the Magistrate is 
justified in acting under this Section. 

But where the complainant’s case is not an improbable one and he is 
merely unable to prove his case^^ or there is nothing to show that it is wilfully 


(1903) 5 Bom L R 12 S (12S, 129), Emperor 
X. Bai A^ha. Dissenting from 4 Bom 
L R 645). 

(1913) 14 Cri L Jour 75 (75) : 87 Bom 376, 
Qopala Bhan Chan Quia, In re. 
(1869) II Suth W R Cri 10 (10), In re, 
Mothonr Gho$e. 

(1903) 1903 Pud Re Cri No. 18. page 47 (48, 
49). Croivn v. Ismail. 

(1881) 2 Weir 313 (311), In re. Ponnammal. 
(1902) 15 C P L R V91 (105, 196), Pannalai 
V. Amrit Rao. 

(19-20) 1020 Nag 78 (78): 21 Cri L Jour 41, 
Jnina v. Santulc Das. 

(1018; 1918 Low Bur 43 (50) ; 19 Crt L Jour 
172, Shailc Dawood v. Mahomed 
Ibrnhisn. 

(1914) 1914 Upp Bur 29 (30): 2 Upp Bur 

R :Jl; 16 Cri L Jour 92, Nija Myo 
V. Nija Kyan. 

(1920) 1920 Sind 4 1 (42) : 14 Sind L R 168 : 
22 Cri L Jour 120, Faiz Mahomed v. 
Emperor. 

(See also (1017) 1917 P.it 594 (595): 
IS Cii L Joar 837, Manyra Kharia 
V. 2?am Dhari Sinyh.") 

[But see (1912) 13 Cri L Jour 247 
(2181: 34 All 351, R.im Sinjh x. 
Mathura ] 

(1902) 4 Bom L R 615 (6l0. 617), Emperor 

V. A 'ha. 

(1895) 22 C.il 58 j (588). Shib Nath Chong x. 

Sir'll Chunder S irfcnr. 

(1899)26 C.U 181 (183. 184), Roc/m L(iZ 7. 
Ja>jd:t»i Salal. 

(1002) 29 C.il 479 (480). Kinakarmarkar 
V. Vreo Nnth Dntt. 

(1015) 1915 Ma i 940 (911): 16 Cri L Jour 
(129): 38 Mad 1091, \ enhata' 
rama Iyer v. Krishna Iyer. 

(1909) 9 Cii L Jour 2GS (20:)): 1 Sind L R 
28 (L*’ B). Croion v. xWcin U'ulud Mda- 
dino. Ove»ruliii 4 9 Gii L Jour 255. 

a. (1926) l'.)26 Sind 19(19): 19 Sind L K 06: 

26 Cn L Jour 1-295. Assanmal llatu- 
mal V. JJibhar. 


(1926) 1926 All 141 (141, 142) : 27 Cri L Jour 
300. Kashi Prasad v. Emperor. 

(19-20) 19-20 Nag 78 (78): 21 Cn L Jour 41, 
Jaina x. San'.uk Das. 

3. (1932) 1932 L\h 554 (554, 555) : .34 Cri L 

Jour 80, Ibrahim v. .Innn/ 2?nm. 
(1026) 1926 Nag 31 (32, 33): 20 Cri L Jour 
1033, Bhan x. Si/vd Chand. 

(1033) 1933 Sind 226‘(226): 27 Sind L R 
78: 34 Cri L Jour 767, Emperor x. 
Sarup Sinyh Phool Singh. 

(1929) 1929 Si td 113, (113 111): 30 Cri L 
Jour 458, Pir Mahomed v. Yacoob. 
(193-2) 1932 Smd 156 (1.57) : 26 Sind L R 
299: 33 Cri L Jour 644 , Saleb x. 
Emperor. 

(1934) 1934 S;nd IS (19): 35 Cri L Jour 
1038. Emperor v. Baloch Daryahhan. 

4. (1895) Ratanlal 734 (735). Queen-Empress 

X. Abdulla Rahiman. 

5. (1903) 30 Citl 123 (129). Beni Madhub 

Kurmi x. Kumud Kumar Biswas. 

6 . (1920) 19-20 Nag 78 (78) : 21 Cri L Jour 41, 

Ml. Jama v. Santulc Das. 

7. (1903) :30 Cal 123 (1-29). Beni Madhub 

Kurmi v. Kuaiu'l Kutnar Biswas. 
(19-20) 1920 Nag 108 (lOJ) : 21 C.l L Jour 
2iC, liakaji v. MnUund Stnyh. 

8 . ( 1923)1920 LiU 365 (305). *27 Cu LJour 

007. M uaxcipal Commiltcc, Simla v. 
MuKund S\n,h 

(1921) 1921 Lih 283 (284) : 23 Cri L Jour 1, 
Charan Sia'/h v. Etnperor. 

(1917) 1917 Smd 73 (1) (73). 18 Oil L Jour 
lOOSilOOo. lOOG): 11 Siud L K 55, 
Empercr v. Knuro. 

9. (1032) 193-2 Bom 177 (178): .33 Cri L Jour 

392, Din Sli ih/i li irjibJtai, In r,\ 

10. (1933) 1933 Bom -2:13 (234) . 3) Cii L Jour 

878, Dayahil'ti v. TuHi,anio. 

(1920) 1926 Boin 103 (lOl)'; 27 Oii L Jour 
4JH. Rti i Sh'iukttr v. Sarat Lai. 

11. (1900) 3 C.i L Jour 1-2;M12»); 1995 I'llii Uu 

Cii No. 57. E m I't-ear v. Naip.tl liai. 
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(1034) 1934 Siud 18 (19); 35 Cii L Jour 


Seo. 250 
Notes 



Sec. 250 
Notes 
8-9 


1410 


Frivolous Accusations in Summons and Warrant Oases 


false or that there is any perversion or exaggeration of evidence/^ it is not 
proper to hold the complaint false and vexatious. 

9. ‘'By his order.” 

Before the amendment of 1923, the order to pay compensation was part 
of the order of discharge or acquittal, that is to say the order of discharge or 
acquittal and the order directing compensation had to be made simultaneously. 
An order for compensation made after such discharge or acquittal, in a septanate 
proceeding was held to be illegal.^ This is no longer law as after the amend- 
ment it is not necessary that the order for compensation should be emboidied 
in the order of discharge. The Uvo orders are made in separate proceedings. 
It is only the order calling upon the complainant to show cause which is to 
be contained in the order of discharge or acquittal. The actual order for com- 
pensation is necessarily a subsequent order .2 But, where the order of compensa-* 
lion is made along with the order of discharge or acquittal the provision of law is 
complied with if the order calling upon the complainant to show cause is also 
made simultaneously with the order of discharge.® The order calling upon the 
complainant to show cause cannot cither precede^ or be made after® the order 
of discharge or acquittal. Although, the order to show cause, is not made part 
of the judgment of discharge or acquittal, if it is passed and signed immediately, 
after the judgment, so that the order can be said to be a continuation of the 


10.38, Emperor v. Boloch Daryakhan. 
(See also 27 Cri L Jour 683 (633) : 

Ind Gas 409 (F^ah), Santualya v. 
Baru.] 

12. (1929) 1920 Rang 14 (14); 80 Cri L Jour 
539, Ganguli v. Emperor. 

Note 9. 

1. (1903) 25 All 315 (31G), Jn the matter of 
Sadur Huaain. 

(1912) 13 Cri L Jour 247 (248) ; 34 All 854, 
Jiam Singh v. Mathura. 

(1919)1919 All 398 (398): 20 Cri L Jour 
774, Chanthi Ahir v. Emperor. 

(1911)12 Cri Xj Jour G (G. 7): 38 Cal 302, 
llaru Tanti v. Satish Roy. 

(1914) 1914 Cal 548 (549): 15 Cri L Jour 
l.'iO. Lain Mohan Roy v. Kunji 
Jichari. 

(1912) IG Cal W N eexeix (ccc). 

(190C) 3 Cri L Jour 123 (124) ; 1905 Pun Re 
Cri No. 57, Emperor v. Narpat Rat. 
(1906) 4 Cri L Jour 428 (429) (Lah), Em* 
pe.ror v. Haji Sundhi Khan. 

(1913)14 Cri L Jour 18(18): 18 Ind Cas 
272 (Lab), Imam Din v. Emperor. 
(1921) 22 Cri F) Jour 527 (528): C2 Ind Cas 
115 (4U>) (Lab). Karram Baksh v. 
Muhaiiimod Said. 

(1900) 14 C P L It 37 (38), Kashi ^ath 
Gopnl V. /iincke. 

(1914) 1914 Nag 68 (GH) : 10 Nag L R 8: 15 
Cri L Jour 290, Xanhey Bal v. Mt. 
Rani Hahn. 

(1893-1900) 1893*1900 Vol. No. Low Bur 
Kul 528 (529), Queen-Empress v. 
Ahdul Karim. 

(1892-1H96) 1 Upp Bur Rul 35 (35, 36). 


/» the following cases it was Ixeld that 
it was a mere irregularity curable hy 
S. 537 

(1906) 2 Cri L Jour 523 (524) (All), Jagat 
Kishore v. Abdul Karim. 

(1914) 1914 All 86 (88): 36 All 132: 15 Cri L 
Jour 193, Ohurbin v. Emperor. 
(lOOG) 4 Cri L Jour 423 (424, 425) (All), 
Emperor v. Punnam Chand. 

(1920) 1920 Bom 314 (314, 315): 21 Cri L 
Jour 371, In re Nagittdas Chanusa. 
(1918) 1918 Cal 486 (436) : 18 Cri L Jour 
1014, Ram K arayan Acharjec w.Atul 
Chandra Das. 

(1918) 1918 Lah 58 (59): 1917 Pun Re Cri 
No. 31: 19 Cri L Jour 449, Emperor 
V. Saudagar Ram. 

(1917) 1917 Mad 628 (629): 17 Cri L Jour 
314 (815), Dhanu Koli Asari v. 
Muthusamy Ayyar. 

(1914) 1914 Sind 25 (26): 7 Sind L B 128: 
15 Cri L Jour 604, Ghattutnal Ma- 
walmal v. Emperor. 

2. (1926) 1026 Lah 298 (299): 7 Lah 121: 27 

Cri L Jour 752, Achhru Mai v. Em- 
peror. 

(1928) 29 Cri L Jour 680 (680): 110 Ind Cas 
282 (Lah), Saudagar Singh v. Aroor 
Singh. 

(1929) 1929 Bom 287 (288) : 30 Cri L Jour 
1112, In re Vali Mahomed. 

3. (1929) 1929 Cal 332 (332, 333^: 31 Cri L 

Jour 411, Wahad Alt v. Sarajuddin. 

4. (1929) 1929 Mad \V N 277 (278, 279). Rama- 

su;ami v. Stiryanarayana. 

• 5. (1933) 1933 Nag 296 (296, 297) : 18 Nag L R 
15 : 34 Cri L Jour 1163, Emperor v. 
Rangnath Koshii. 
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original proceeding, or part of it, it is not illegal.® 

Where there were two accused, and one of them was discharged on 
one day and the other acquitted on a later day, the Magistrate cannot call 
upon the discharged accused to show cause on the day of the acquittal of the 
other accused, as the case against that person was at an end on the date of 
his discharge and no order to show cause can be made subsequently."^ But 
where the same accused is charged with two offences, and he is discharged on 
one charge first, and acquitted of other charges at a later date, it is not illegal 
to pass an order to show cause on the later date.® 

10. "Call upon him to show cause. ” , 

When a Magistrate discharging or acquitting an accused intends to 

take action under this Section he has to call upon the complainant, forwith to 
show cause why he should not pay compensation to the accused or if he is not 
present direct the issue of a summons to him to appear and show cause.^ An 
order for compensation made without giving the complainant an opportunity to 
show cause, is iUegal and must be set aside.^^ If the complainant is present, 
he is bound to show cause immediately. He cannot insist upon the grant of an 
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G. (1926) 1926 All 165 (IGG) ; 27 Cri L. Jour 35, 
Jairnj iiinqh v. Ltansi. 
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448, Ravishanknr v. .SViuni Lai» 

Note 10. 

i. (1929) 1929 Bom 287 (288) ; -lO Cri L Jour 
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adjournment for the purpose.® 

It is only after the examination of all the evidence, which the com- 
plainant wants to adduce that a Magistrate can come to the conclusion that the 
case is false and frivolous or vexatious and can award compensation to the 
accused. Though he could discharge the accused at any stage, he is not 
entitled to order compensation without examining all such witnesses.® As to the 
efi'ect of irregularities in the original hearing on the proceedings for compen- 
sation, see the undermentioned case.** 

11. “Shall record and consider any cause.”— Sub section (2). 

Before making an order for compensation the Magistrate should record 
and consider any objection the complainant makes or any cause he may show. 
An order without doing so is illegal and is not cured by Section 537 infra}- ■ 
Cause may be shown with reference to the evidence already recorded, why 
complaint should not be held frivolous or vexatious.® 

12. “For reasons to be recorded.” 

The Magistrate is bound to record his reasons for making an order 
for compensation. The record of reasons is almost a condition precedent to 


2. (1929) 1929 Bom 287 (288): 30 Cri L Jour 

1112, In re Valid Mahomed. 

(1926) 1926 Bom 225 (225) : 27 C«i L Jour 
430, Ishvarlnl ManeMal, In re. 
(1914) 1914 All 83 (87); 36 All 132: 15 Cii L 
Jour 193, Ghurbin v. Emperor. 
(1929) 1920 Ciil 762 (763): 31 Cri L Jour 
828, Rajaram Manjhi v. Ranihanan 
Ghose. 

3. (1928) 1928 Mad 169 (169); 51 Mad 337: 29 

Lri L Joar 114, I^arlhasarathi 
Naichcr v. Krishnasicami Aiyar. 
(1933) 1933 Mud W N 900 (902), Marutha- 
thnl V. Chettij. 

(1921) 1921 Mad 597 (597): 44 Mad 51 : 22 
Cri L Jour 161. Appalanarasayya 
Bhuhta V. Emperor. 

(1923) 1921 Lah 191 il95);24 Cri L Jour 
251, Dewa SitUjh v. Emperor. 

(1921) 1924 Bang 293 (293) ; 25 iJri L Jour 
1280, Sija Kaw v. Emperor. 

(1872*92) 1872-92 Low Bur Rul 44 (44), 
Queen- Empress v. Maun) Tun. 
(1891) 1891 All W N 63 (63j, A..dul Ghafur 
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(1882) 1882 All W N 115 (116), Jajmohan 
V. Sheobnlak. 

(1872) 17 buili W It Cr 6 <6), Ram Churan 
Bey V. Sheilih Jannue. 

(1868) 10 ciiiih W RCi 61 (61), Bisash v. 
Miikroo. 

(1935) 1935 Pcsb 178 (179), Gul Din v. 
Abdul Kluililc. 

4. (1934) 1934 Bom 157 (158): 53 Bom 298: 35 

Cri L Jour 841, Tippanna Koulya 
Mannavaddnr, In re. Held that 
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1. (1929) 19-29 Sind IIS (113) ; 30 Cri L Jour 
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Buhee Reddy. 
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Gopal V. Zincke. 

(1922) 1922 Pat 157 (158) : 23 Cri L Jour 
261, Deo Narain Mahto v. Chhattoo 
Raul. 

(1907) 5 Cii L Jour 298 (298, 299) : 1906 
Upp Bur Rul Cr (P 0) 51, Emperor 
V. JVyrt Pxoe. 

(1909) 10 Cn L Jour 229 (230) : 2 Sind L B 
14, Emperor v. Jalho. 

(1914) 1914 Sind 69 (69) : 8 Sind L R 25 : 
15 Cn L Jour 666, Minhoinal v. 
Emperor. 

(1932) 1932 Sind 156 (156) : 26 Sind L R 
299 : 33 Cri L Jour 644, Saleb v. 
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(1898) 1898 All W N 198- (199), Queen Em- 
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the proper exercise of the power} This is so even in summary cases.^ 

The reasons must go to show why it is that the Magistrate considers 
the accusation against the accused, to be frivolous or vexatious and why, in 
his opinion it is a fit case for awarding compensation. While Magistrates 
should be on their guard against frivolous and vexatious complaints, they 
should also at the same time be careful not to deny the protection and redrees 
provided by law against wrong-doers.^'' The policy of the Legislature in 
requiring reasons to be recorded is to afford an opportunity to an Appellate 
or revising tribunal to consider the sufficiency of the reasons.^ The mere 
statement in the order that "in his opinion, the evidence is highly unsatis- 
factory"'* or that he "finds nothing in the explanation to justify that the 
complaint was not false and either frivolous or vexatious"® or "tlrat no case is 
made out against the accused and some of the accused were added vexatiously"® 
are not good reasons for making an order under this Section. The reasons 
must be in addition to and apart from the finding of the Magistrate that the 
accusation was either frivolous or vexatious, such as tlmt the object of the 
complainant was to harass the accused.® 

13. Amount and nature of compensation. 

The compensation awarded to each accused should not exceed one 

hundred rupees. The Section does not mean tliat if there are a number of 
accused, the total amount awarded to all must not exceed one hundred rupees.^ 
Money ordered to be paid as compensation under this Section, is not 
a fine^ though it is made recoverable under Section 547 infra as if it were a 


Note 12. 

1. (1925) 1925 Mad U39 (1139. 1140) : 26 Cri L 
Jour 1501. TJtadiippan v. Veera 
Perumal Thecan. 

(1914) 1‘J14 All 86 (87) : 36 All 132 : 15 Cri 
L Jour 193, Ghurbin v. Emperor. 

(1894) Kalaalftl 725 (726), (^ucen Empress 
V. Nanik 

(1900) 3 Cri L Jour 390 (.391) (Cal), Ar.ijad 
Ali V. AsUraf Ali. 

(1906)3 Cii L Jour 123 (124) : 1905 Pun 
Rc Cri No. bl .Emperor wNarp.itliai. 

(1913)14 Cri Ij Jour 4S(l8);18 liid Cas 
272 (L tb). Imam Din v, Emperor. 

(1900) 14 C P h B 37 (38), Kashinalh Gopal 
V. Zincke. 

(1932) 1932 Siiid 156 (156) : 26 Siiid L B 
299 t 33 Cri L Jour 614, Saleh v. 
Emperor. 

(1933) 1933 Sind 226 (226) : 27 Sind DR 
78: 34 Cri L Jour 107 , Emperor 
Sarupnng Phoohiny. 

(1984) 1934 Si.id IS (19) : 35 Cri L Jour 
1038, Emperor v. Baloch Darya 
Khan. 

2. (1930) 1930 Mad 920 (929) : 32 Cri L Jour 
207, Prtiani Goundan v. KriAinappa 
Ooundan. 

(1929) 1929 Sind 113 (113) : 30 Cri L Jour 
458 Dir Mahomed v. Yacoob. 

(1914) 1914 Sind 69 (69) : 8 Smd L R 25 : 
15 Cri L Jour 666, Ninhomal v. Em- 
peror. 

2a (1892-96) 1892-96 Upp Bur Rul 290 (292), 


Queen Eynpress v. Mi Te. 

8. (1925) 1925 Mad 1139 (1139, lUO) : 26 Cri L 
Jour 1501, Thadinppan v. Veera 
Perumal. 

(1906) 3 Cri L Jour 390 (391) (Cal), Amjad 
Ali V. Ashraf Ali. 

4. (1906) 3 Cri L Jour 390(391) (Cal), Amjad 
Ali V. Ashraf Ali. 

b. (1932) 1932 Sind 156 (156, 157) : 26 Sind 
L R 299 : 33 Cri L Jour 644, Saleh 
V. Emperor. 

6. (1925) 1025 Mad 1130(1139, 1140) : 26 Cri ti 

Jour 1501, Thadinppan v. Veera 
J’ertimal. 

7. (1925) 1925 Mad 1139 (1140): 26 Cri D 

Jour 1501, Thadiajfpan v. Veera 
Perumal. 

8. (1930)19.^0 Mad 029 (930) : 32 Cri L Jour 

207. Palani Goundan v. Krishnappa 
Goundan. 

Note 13. 

1. (1926) 1926 All 295 (29G) r 27 Cri h Jour 

702, Fariduddin v. Emperor. 

2. (1903) 26 Mad 127 (129 130;, In the matter 

of Byravahi Naidu. 

(1870) 2 N \V P II 0 R -130 (4:31), The 
Queen v. Gopal. 

(1885) 1885 All W N 44 (44), In the matter 
of Bchari. 

(1S62 C5) 1 Bom IT C U Cri 181 (181). Bcij 
V. Vellappa Btn Mnd thappa. 

(1869) 1839 Pun Uo Cii No. 2i>, page 53 (53), 
Praboo Daynl v, Mookha. 
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fine.3 The sum awarded as compensation is by way of amends or compensation 
to the accused and should not be credited to the Government.^ As to the 
method of recovery of fines, see Section 386 infra. 

The Section should not be used as a punitive measure and in awarding 
compensation, the Magistrate should be strictly guided by the loss or incon- 
venience which the accused has sustained.^ Any misconduct of the accused may 
also disentitle him to any compensation.® 

The powers under this Section are to be e.xercised only in fit and proper 
cases and not indiscriminately in every case in which the accused is dis- 
charged.’ 


14. Who can be ordered to pay compensation. 

Compensation under this Section can only be awarded against a person 
upon whose complaint or information the accusation was made, and not against 
a person who did not institute the proceedings but was only examined as a 
witness.^^ Where a judicial officer makes a complaint under Section 476 acting 
in his judicial capacity, it is not to be lightly presumed that his conduct is 
vexatious or frivolous and no compensation should be awarded against him 
under this Section.^ 


Public officers arc not exempted from liability under this Section when 
they make a complaint." A police officer making a report in a non~cognizable 
case must be taken to be only making a complaint and is not exempt from 
liability under the Section.^ 


The word person’ includes also a 'juristic person’ like a Corporation. 
So a Municipal Committee may be ordered to pay compensation under this 
Section.*^ An obiter dictum has been expressed in the undermentioned case® to 
the effect that there is nothing in the Section to make it non-appJicablc to the 
case of even the Crown. 

A master has no 'locus standi' to file a complaint on behalf of his ser- 
vant and cannot therefore be ordered to pay compensation.** But the question 


(1894) 8 C P li R 18 (14), Evipross v. Batra 
Koshti. 

8. (103-2) 1932 Pat 301 (301, 302) ; 33 Cri L 
Jour 958 (F B), Bawchandi-r Pfindey 
V. Emperor. 

(1894) 21 Cal 979 (985). linuijcernn Koodni 
V. Durriachnron findhu Khan. 

(1901) 28 Cai 104 (IGC), Lai ^fahomn(1 
Shailc V. iSatconari Bi-^was. 
i. (1300) 1800 Pun Ro Cri No. 102, pa«e 101 
(101), Jumna Dassv. Ranila. 

(1309) 1869 Pun Re Cri No. 1, page 1 (1), 
J hoola v.Avicrr Singh. 

(1809) 1809 Pun Rc Cri No. 20, page 53, (53, 
54), J*rabhoo Dual! v. Mookha. 

(1933) 1933 Nag 290 (290) : 30 Nag L R 15 : 
34 Cri L Jour 1103, Emperor v. 
llayifjanalh Knahti. 

5. (1881) 1881 AH W N 107 (108), In the mat- 
ter of Sadnom. 

G. (1901) 1901 Pun L R No. 22, page 05 (00), 
The Crown v. Ishar Singh. 

7.(1932) 1932 Sind 150 (157) : 26 Sind Ij R 
299 : 33 Cri L Jour 044, Saleh v. 

Emperor. 


Note 14. 

la. (1893*1900) 1893*1900 Low Bur Rul 443 
(443), iVrt Pwo Yon v. Maung Pn. 

1. (1871)15 Sutb W R Cri 606 (507), 

Anonymous. 

(1875) 1 Bom 175 (176), In re Keshav 
Lakshmayi. 

2. (1899) 2 Weir 317 (317), Narasayyav. liam- 

das Naidu. 

(1927) 1927 Cal 405 (406) : 54 Cal 371 : 28 
Cri L Jour 316. Badhika Mohan Das 
V. JIamid Ali. Sub-Inspector of 
Excise is not a police officer. 

8. (1002) 20 Bom 160(157, 158), Emperor v. 

(1912) 13 Cri L Jour 752 (753) : 0 Sind L R 
82. Imperator v. Khushal Das. 

4. (1923) 1923 Lah 31 (81) : 24 Cri L Jour 468, 

Muyiicifal Committee, Lahore v. 
Jiattanchayul. 

5. (1930) 1930 All 206 (209) : 62 All 263 : 

31 Cri L Jour 485 (F B), Emperor v. 
A’nntvr Sen. 

0. (1869) 1869 Pun Re Cri No. 24, page 51 (51), 
Chorhyn v. Ameer A’/jnn. 
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whether a servant is responsible under this Section for an information lodged 
on behalf of his master is one of fact and depends on the question whether 
the servant is merely the mouth-piece of the master or whether he also joins 
the master in the accusation. In the latter case he is liable."^ 

A guardian or next friend of a minor complainant® or a person who 
only instigates the giving of false information but who does not himself make 
the complaint or give the information® cannot be ordered to pay compensation. 

15. To whom compensation can be awarded. 

A complaint may be well-founded as regards some of the accused 
and yet ve.xatious and frivolous as regards others. So where a Magistrate dis- 
charges one of the accused, and convicts the other accused, he can award 
compensation to the accused who is discharged.^ 

16. Imprisonment in default of compensation— Sub-sections 2-A and 2.B. 

Before the amendment in 1923, a Magistrate had no power to order 
imprisonment in default of payment of compensation v.lteniatively in the order 
of payment of compensation itself. He could order imprisonment only after 
the failure to recover the compensation.^ But now such an order can be 
made in the order itself. 

The Magistrate has no power to order that the sentence of imprisonment 
in default shall take effect after a term of civil detention which the complainant 


7. (1910) 11 Cti Tj Jour 201 (201) : S lud Cas 

C93 (Cal). Jaijdnmi Vershad v. 
^lahodi^o Knyidoo. 

(See also (188G) Ratanlal 309 (309), 
Queen Emprefta v. Lhivia\. 

(1899) 2 Weir 318, Khashim Sahib v. Dasari 
liamudu. 

(1911) 12 Cri L Jour 482 (482) : 12 Ind Cas 
90 (3dad), Stibrauiania Pillai v. 
Pahia tJndatcki. 

8. (1012) 13 Cri L Jour 136 (137) : 13 Ind Cas 

824 (Lah), Isa v. llnnon. 

9. (1018) 1918 Sind 25 (25) : 12 Sind L R 70 : 

20 Cri L Jour 100, Emperor v. Sumar. 

Note 15. 

1. (1882) 5 :^[ad 3S1 (382), Ilumhcr v. Amhu. 
(1877) 1877 PunRc Cri No. 15, page 31 (32). 
Gohrn Shnha v. Amira. 

Note 16. 

1. (1870) 2 N W P H C R 430 (431). Queen v. 
Gopal. 

(IfiOG) 18 --Ul 00 (07), Queen- Einpresfi v. 
pH nnn. 

(1897) 10 All 73 (74), ManjhH v. Mnnih 
Chand. 

(1892) Ratanlal 011 (Oil), Quccn-Emprcss 
V. llari. 

(1875) 23 Suth W R Cri 04 (05), Biihcshicar 
V liishwambnr. 

(1804) 21 Cal 079 (0.S5). Jtnmjivan Koodin 
V. Durtfa Chnran SadhuhJiati. 

(1895) 22 CalSBO (588). Shib Nalh Chomj v. 

Snrat Clniuder Snrhar. 

(1901) 28 Cal 104 (ICO). Lai Mahmud v. 
Satcowri. 

(1901) 28 Cal 251 (252. 253). Pnrshi Ifnjra 
V. liandhi lJhn7iuk. Overruled by 30 


Cal 123 on another point. 

(1900-1001) 5 Cal WN 213 (214), Priya Nath 
Bose V. Boy Basant Kumar Singh. 

(1000-1901) 5 Cal'W N 214 (215), Suchanchi 
Kolitani v. Dorn Koliia. 

(1914)1914 Cal 548 (540): 15 Cri L Jour 
150, Lalit Mohan Hoy v. Kunja Be- 
hari Ghosh. 

(1018) 1918 Cal 436 (437) : 18 Cri L Jour 
1014, Ham Narayan Acharjuev. Atul 
Chandra Das. 

(1913) 17 Cal W N 68 (68) (Note). 

(1917) 21 Cal W N 1-32 (132) (Note). 

(1869) 1869 Pun Re Cri No. 26, page 53 (54), 
Praboo Dayal v. MooUha. 

(1800) 1890 Pun Re Cri No. 13, page 30 (36), 
Quec7i-Empress v. .-Isa Nand. 

(1902) 1902 Pun Rc Cri No. 14, page 39 (40), 
Crnien v. Ilamir Chand. 

(1903) 20 Mad 127 (129. 130), In (he matter 
of Biiraealit Nnidu. 

(1895) 2 Weir 320 (320, 321), lure, Ven- 
hatarayappa. 

(1017) 1917 Mad 028 (620) : 17 Cri L Jour 
314 (315), Dhnnuhodi .-liuri v. 

Muihusvami Aiyer. 

(1004) 1 Cri L Jour 702 (702) : 17 C P L R 
104, Bhitvn Kunbi v. Itam/i. 

(1920) 1920 Nag 108 (109) : 21 Oii T. Jour 
22G, linkaji V. Miikmid Simih. 

(1920) 1020 Pat 211 (211); 21 Cri L Jour 
751, Alilao Mislri v. Xitiihni f.nl. 

(1897-1901) 1 Upp Pur Kill 71 (71). Queen- 
Empress V. Kaa M 'lA. 

(1005) 2 Cri /. Jour I <721, 725) ; 3 Low 
llui lUil32, K.n’i-Ethpirvr v. Pnu 
A ung. 
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was undergoing at the time.2 The term of thirty days* imprisonment can be' 
imposed in respect of each of several accused in whose favour payment of 
compensation has been ordered though the aggregate term of imprisonment 
exceeds thirty days.® Where a portion of the compensation is recovered, the' 
person ordered to pay compensation is liable to imprisonment only for a pro- 
portionate part of the period of one month mentioned in this Section.^ (Sub- 
section 2-B). j 

17. No exemption from civil or criminal liability— Sab-section 2-C. 

The compensation awarded under this Section does not deprive the 
person compensated, of his right to further redress, either by a regular civil 
suit or a criminal prosecution against the person ordered to pay compensation 
under this Section.' 

An order for payment of compensation does not bar the Magistrate 
from taking proceedings against the complainant under Section 211 of the 
Penal Code.^ Nor does the starting of the prosecution of the com- 
plainant bar an order for compensation under the Section.® The ques- 
tion whether a Magistrate, is to act imder this Section, or prosecute the com- 
plainant under Section 211, Penal Code, or to do both is in the discretion of 
the Magistrate himself and depends upon the facts of each particular case. If 
prosecution is necessary on grounds of public policy, it would be a wrong 
exercise of his discretion, if he were to act under this Section instead of in- 
stituting a prosecution. If prosecution, on the other hand, is unnecessary on 
grounds of public policy, an order under this Section, instead of a prosecution 
will not be wrong.^ The fact that the Magistrate did not desire to act under 
this Section, cannot also preclude the Magistrate from directing the prosecution 
of the complainant.® 


2. (1925) 1925 Raog 202 (203) : 3 Rang 93 : 26 

Cri L Jour 821, Emperor v. Ma Kha 
Oyi. 

3. (1925) 1925 Rang 202 (202, 203) : 3 Rang 

93 : 2G Cri L Jour 821, Emperor v. 
Ma Kha Qyi. 

4. (1893*1900) 1893- 1900 Low Bur Rul 320(320). 

Queen-Empress v. Ma Ka Va. 

Note 17. 

1. (1903) 30 Cal 123 (129) (F B), J3c«i Madhub 

Kurmi v. Kumud Kumar Biswas. 
(1870) 2NWPHCR 58 (58, 59), Adram v. 
llarbullab. 

2. (1025) 1925 Oudh 558 (558) : 26 Cri L Jour 

527, Hafiz Kha?i v. Emperor. 

(1898) 21 Mad 237 (239). AdiJdhan v. 
AUagan. 

(1867) 2 Weir 311 (311), 11. C. Proceedings. 
20lh April 1867. 

(1876) Weir 3rd Edn. 90S (903), H. C. Pro- 
ceedings, 12lh November 1875, .Vo. 
2766. 

(1917) 1917 Sind 19 (20) : 18 Cri L Jour 411 
(414, 415) : 10 Sind L R 162, Alla 
Bux V. Emperor. 

(1911) 12 Cri L Jour 529 (531) (F B) : 39 Cal 
157, Mehi Singh v. Mongol Khandn. 
There is nothing illegal in proceed- 
ing both under S. 250 and S. 476 of 


the Code. 

[But see (1895) 22 Cal 586 {5BS),Shib- 
Nath Chong v. Sarat Chundcr Sar- 
kar. It was never intended that re- 
courso should bo bad to the provi- 
sion of S. 560, (Code of 1882, corres- 
ponding to S. 250 in the present 
Code) in a case in which the trying 
Magistrate is of opinion that the 
complainant should be prosecuted 
for an offence under S. 211, I. P. C.} 

3. (1871)15 Suth \V R Cri 9 (10), v. 

Bupon Bai. 

(1901) 1901 Pun Ho Cri No. 1$, page 48 (48, 
49), Mathra Das v. Baja. 

(1904) 1 Cri L Jour 597 (598) : 1904 Pun Re 
Cri No. 6, Mulka v. Falteh Muham' 
mad. 

(1903) 7 Cri L Jour 231 (232) (Lab), Nanhe 
Khan v. Qhanhaya. 

(1913) 14 Cri L Jour 437 (437) : 7 Sind L R 
10, Ackar v. Piru Shah. 

4. (1903) 27 Mad 59 (60, 01) : 1 Cri L Jour 280, 

In the matter of Tammi Beddi. 

(1919) 1919 Pat 81 (83) ; 20 Cri L Jour 226, 
Lalji Hariv. Emperor. 

5. [See (1911) 12 Cri L Jour 521 (522) : 12 Ind 

Cas 289 (Rang), Ma Ma v. Em- 
peror. ^ 
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The compensation awarded, will of course, be considered m passing 
sentence in the event of a conviction as the result of the prosecution.® 

18. Abatement. 

Where the accused to whom compensation has been ordered, dies 
just after the complainant has filed his revision in the High Court, no 
order can be passed on the petition as no notice can be served and no 
proceedings can be taken against a dead person.^ But where the complainant 
dies, after filing a revision, against order of compensation the application does 
not abate but can be prosecuted by his legal representatives.^ 

19. Appeal — Sub. section 3. 

Before the amendment of 1891, no appeal lay against the order for 
compensation.^ Sub-Section 3 now provides for an appeal. 

Before the amendment of 1923, no appeal lay against an order imder 
this Section passed by a first class Magistrate.^ Sub-Section 3 now provides 
for such an appeal if the amount awarded exceeds rupees fifty. No appeal 
lies against the order of a single judge of the High Court in revision of an order 
under this Section.® An appeal lies when the total amount ordered to be paid 
exceeds rupees fifty even though the amount to be paid to each of the accused 
where there are more than one, does not exceed that sum.'* Where an order 
for compensation is appealed against, tlie accused is entitled on the principle 
of aiidi alteram partem to notice thereof and the Court hearing the appeal 
would be exercising a proper discretion to give notice to the accused in such 
cases.® See also Section 422 infra. An Appellate Court can go into all the facts 
of the case, in order to determine whether the case is false and vexatious.® 

20 Cri L) Jour 1295, Asfanwal Cha- 
trumal v. Dilbhar. 

(1920) 1029 Sind 176 (177) : 30 Cri I> Jour 
905, SJui/i JJahorned v. Kamruddin. 
5. (1926) 1926 Cal 1051 (10.55) : 53 Cal 969 : 27 
Cri L Jour 108G, Bharasa Noto v. 
Suhdeo. 

(1924) 1924 Lab 675 (675, 67’6) : 25 Cri L 
Jour 209, Ranicltnndra v. Jesa Bam. 
(1933) 1933 Lab 515 (516) : 34 Cri L Jour 
533, Lnchhmayt v. Bobu. 

(1905) 3 Cri L Jour 159 (159) : 29 Mad 187, 
Emperor v. Falnni.ippa Velan. 

(1908) 9 Cri L Jour 150 (150. 1.51) : 33 Mad 
89, Amhahkd'jari Rt'ddi v. 

Bassappa. 

(1915) 1915 Mad 910 (940, 912): IG Cri L 
Jour 128 (126, 129, 130): 38 Mad 1091, 
V enkatarama Aiyar v. Kridina 
Aiifer. 

(1921) 1921 yiixd 281 (281) : 22 Cal L Jour 
563, Krishyiu Konc v. Narayuna 
Dnss. 

(1926) 1926 Sind 113 (144) : 20 Siud L It 41: 
27 Cri L Jour 248, Momoon v. Ibra- 
him. 

[But see (1927) 19“2T Lib 357 (357) ; 
8 Lnb 568 : 28 Cri L .Tour 416. Ra- 
shid Muhamiund Khan v. Emperor.] 
C. (1932) 1932 C.il 120 (121) : 58 C.il 1136 : 3:4 
Cri L Jour2(i9, Surindru Nath v. 
Basnuta Chandra. 


G. (1904) 1 Cri L Jour 597 (598) : 1904 Pun Ro 
Cri No. 6, Mulka v. Fatteh Muham- 
mad. 

Note 18. 

1. (1893) Ratanlal 634 (634), Govindn v. Ke- 

}<hava Rao. 

2. (1908) 9 Cri L Jour 103 (103) : 1908 Pun 

Ro Cri No. 24, Prem Singh v. Bhola. 
Note 19. 

1. (1891) 1891 All W N 120 (121), Queen-Em- 

press V. JIardco Singh. 

(1888) Ratanlal 409 (410). Queen-Empress 
V. Nagya. 

2. (1899) 1 Bom L R 350 (^51), Queen- Em- 

press V. Biru. 

(1905) 3 Cri L Jour 88 (88) (Bom), In re, 
Pitawbar Dwarkadas. 

(1895)8 CPL R Cr 13(11), Empress v. 
Balia Koshli. 

3 . (1918) 1918 Mad 418 (418. 419): 19 Cri L 

Jour 208, Kandasnmi J'illai, In re. 

4. (1926) 1920 All ‘247 (2l8) ; 27 Cri L Jour 

146, Mt. Stimaria v. Emj>eror. 

(1925) 19‘25 Bom 120 (129) ; 19 Bom 440 : 26 
Cri L Jour 480. iVreira v. Bunting 
Pascal Demcllo. 

(1928) 1928 Lab G:)S (638) : 9 Lab 462 : 29 
Cri L Jour 430. Saralc Dial v. Bir 
Singh. 

(1926) 1920 Pat 70 (70, 71) : 20 Cri L Jour 
1504. Sohhit Mnllah v. Emperor. 
(1926) 1926 Sind 19 (20) ; 19 Sind 1. R CG : 
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20. Revision. 

The High Court has ample jurisdiction to revise and examine an order 
under this Section, in the exercise of its ordinary revisional powers and under 
Section 435^ though it will not interfere when no prejudice is caused.^ 

The High Court can also entertain a revision petition in the first in- 
stance, though ordinarily, it is the practice not to entertain it without its being 
presented to the Sessions Judge or the District Magistrate.^ 

An accused person after his acquittal is not an accused within Sec- 
tion 439 (2), and hence has no right to be heard in a revision petition against 
an order for compensation under this Section.^ 


CHAPTER XXI. 

Of the trial, of Warrant-Cases by Magistrates. 

Procedure in war- 251 The following procedure shall be obser- 

rant-cases. by Magistrates in the trial of warrant cases. 


Synopsis. 


"Trial," meaning of. 
"Warrant case." 


Note No. 

1 
2 

Effect of non-compliance with 'provi- 
sions. 3 

Change of procedure subsequent to 


commencement of trial. 


Note No. 
4 


Joint trial of offences triable as sum- 
mons and warrant cases. 5 

Presidency Magistrates, procedure of. 6 


Other Topics. 


Issue of summons instead of warrant. See 
Note 2, Pt. 1. 

Order "filed." See Section 257, Note 3, 
F-N (1). 

Procedure for summons cases, warrant cases 
and Sessions cases comp.ared and con- 
trasted. See Section 254, Notes 2 «lt 3j 


Sections 241, 20G. 

Splitting of warrant caso into summons cases. 
See Note 2, Pt. 2. 

Trial — Commencement. See Section 252, Note 
2; Section 256, Note 3. 

Trial of warrant caso as a summons case. See 
Note 3, Pts. 1 & 2. 


1. “Trial ’’ meaning of . — See Notes on Section 4 (k) aiite. 

2. “Warrant case. ” 

For definition of warrant case, see Section 4 (w) ante. 

Where the offence is one triable as a warrant case, the fact that a 
summons instead of a warrant was issued under Section 204, ante, does not 
affect the cliavacter of the offence and it cannot be tried as a summons case.^ 
Similarly, where an offence is triable as a warrant case, the Magistrate cannot 

• (Code of 1882— S. 251 and Code of 1872— S. 213— Sa»ic as that o/ 1898 Code). 


(Code of 1861— Nil.) 


Note 20. 

1. (1920) 1020 All 351 (351) : 21 Cri L Jour 

707, Harris Peal. 

2. (1924) 1924 All 674 (075), Dcbi Prasad v. 

Evipcror. 

3. (1912) l3 Cri L Jour 268 (269) : 14 Ind Cas 


65*2 (All), Gutzari Lai v. Gunga. 

4. (1888) 1888 Pun Ro Cri No. 14, page 24 (26), 
Empress v. Lai. [Cf. Note 18, Pt. (1) 
above.) 

Section 251— Note 2. 

1. (1868) lOSuth W RCri 31 (31), Nand Lai v. 
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split it up into its component parts which constitute minor offences so as toi 
be able to try the case as a summons case.^ 

3. Effect of non-oompliance with proYisions. 

If a Magistrate tries a warrant case as a summons case, his procedure 

is illegal and the conviction (if any), of the accused is liable to be set aside.^ 
If in such a case the accused is acquitted, the order of acquittal operates only 
as an order of discharge under Section 253 and not as an order of acquittal.^ 

4. Change of procedure subsequent to commencement of trial. 

Where the offence charged at the commencement of proceedings against 
the accused is triable as a warrant case and the trial is commenced as a 
warrant case, it is not open to the Magistrate thereafter to abandon the proce- 
dure prescribed for the trial of warrant cases and adopt that of summons 
cases on the ground that the accused appears to have committed only an offence 
triable as a summons case when such course is likely to preju^ce the accused 
in his defence.! Similarly, a Magistrate who Iras commenced a trial under this 
Chapter (Chapter 21) cannot subsequently change the procedure to one imder 
Chapter 22 (Summary trials) as such a course would be prejudicial to the 
interests of the accused.^ But where the irregularity has not in fact occasioned 
a failure of justice it will not invalidate the trial.^ 

5. Joint trial of offences triable as summons and warrant cases.— See 

Notes under Section 241 ante. 

6. Presidency Magistrates, procedure of. 

The provisions of this Chapter arc applicable to trials before Presidency 
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Bhaoiratty. 

2. (1921) 1921 All 282 (284): 22 Cri L Jour 116, 
Ganna Saran v. Emperor. 

Note 3. 

1. (190G) 4 Cri L Jour 231 (231) : 29 Mad 372, 

Emperor v. Chinnapayan. 

(1932) 1932 Nag 111 (112): 28 Nag L R 18: 
33 Cri L Jour 573, Gaya Vrasad v. 
Emperor. 

(1910) 11 Cri L Jour 191 (101): 4 lud Cas 
lllG (Mad). In re Trou'idelL 

2. (1888) 1888 .\11 W N 9C (97), Empress v. 

Lajja Ram. 

(188C) 1880 All W N 200 (2C0), Empress v. 
Jadu. 

(1866) 5 Suth W R Cr 58 (58), In re Shoo- 
dun Mundle- 

(1SG9) 12 Suth W R Cr 05 (00), In re Jaya- 
hayidhu Mytiv- Gobardhnn Bera. 
[See also (1808) 22 Horn 711 (713), 
In re Samsudin.] 

Note 4. 

1. (1921) 1921 All 282 (281): 22 Cri L Jour 146, 
Ganya Sfirun v. Ejnperor. 

(1927) 1927 All 270 (270); 28 Cri L Jour 227. 
Gorind v. Emperor. 

(1887) 1887 Pun Re Or No. 17. page (30), 
Empress v. Ghulain IIosai7i. 

(1910) 1910 Mad 010 (1) (010); 10 Cri L Jouc 
250 (251), In re Apparu Radnynchi. 
(1028) 1928 Lah 294 (295): 29 Cri L Jour 
235, DeviDayal v. .1/^. Rattan Devi. 


(1921) 22 Cri L Jour 083 (681) : 63 Tnd Cas 
G19 (Pat). Munshi Teli v. Emperor. 
[See also (1925) 1925 Oudh 200 (200): 
25 Cri L Jour 1271. Ba)U Ratan v. 
Ram Saejar. Summons case tried as 
warrant case — Procedure not to be 
changed to that of summons case.] 
[But compare (1923) 1923 Mad 430 
(440): 24 Cri L Jour 460, Venkatrama 
Iyer v. Sundaram Pillai. .Accused 
entitled to acfiuittal under S. 247 on 
complainant’s failure to appear at 
heariug]. 

2. (1874) 21 Suth W R Cr 80(01), Dwarhanath 

Mazoomdar v. Nalti Das. 

(1923) 1923 Cal 105 (100): 24 Cri L Jour 157, 
Gosta Bchanj Basu v. Baisram Das 
Danrc. 

[But see (1899) 22 Mad 450 (400), 
Empress v. Ranynmani. Commic- 
meiit proceedings — Magistrate liucl- 
iug original charges not sustiiinable 
but charge of other olTenco triable 
summarily maintainalilu. lie can 
try summarily for such offetieo in- 
stead of discharging .iceused.) 

(1004) 1 All L J 272 (273) (Note.-), E". udeo 
V. Emperor. 

3. (1017) 1917 Sind 09 (70) : 18 Cri L Jour 021 

(G21);10Siud Jj R 185, Atioo fainJ 
Chato V. E>nperor. 
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Seo. 291 
Note 6 


Magistrates except in so far as their applicability is otherwise specifically 
excluded,^ 


Sec. 252 


25 (1) When the accused appears or. is brought before 
P . , , a Magistrate, such Magistrate shall proceed 

secJiio^n.''* ^0 bear the complainant (if any) and take all 

such evidence as may be produced in 
support of the prosecution : 

Provided that the Magistrate shall not he hound to hear any 
person as complainant in any case in which the complaint has heen 
made hy a Court. 


(2) The Magistrate shall ascertain, from the complainant 
or otherwise, the names of any persons likely to be acquainted 
with the facts of the case and to be able to give evidence for the 
prosecution, and shall summon to give evidence before himself 
such of them as he thinks necessary. 

Synov^is. 


Note No. 


Legislative Changes. 1 

Scope of the Section. 2 

“ Appears or is brought. ” 3 

Shall proceed to hear the complain* 
ant. ’’ '4 

“Take all such evidence as may be pro- 
duced in support of the prosecution. ’’ 5 

Proviso to sub-section 1. 6 


Note No. 

“ Shall ascertain “ — Sub*sectioD 2. 7 

(а) Process-fee. 8 

(б) Production and inspection of docu- 

ments. 9 

Cross-examination of witnesses. 10 

Procedure under the Section — “Trial” 
or “ Inquiry. ” 11 

Revision. 12 


• (Code of 1882 — S. 252 — Same as that of 1893 Code.) 

(Code of 1872— Ss. 214. 190 and 362. Para 1.) 

Sections 100 to 104 to 214. The provisions of Sections 190 to 194 (both inclusiv^) 

apply. shall apply to trials conducted under this Chapter. 

190. When the accused person appears or is brought before the Magistrate, or, if 

his personal attendance is dispensed with, when the Magistrate thinks 
Examination of com- fit. the Magistrate shall take the evidence of the complainant, and 
plaiiiant and witnesses of such persons as are stated to have any knowledge of the facts 
for prosecution. which form the subject matter of the accusation and the attendant 

circumstances. 


W.\RRANT CASES. 

362. In warrant cases, the Magistrate shall ascertain from the complainant, or other- 
wise. the names of any persons who may bo acquainted with the 
In cases tried upon facts and circumstances of the case, and who are likely to give evi- 
warrant. deuce for the prosecution, and shall summon such of them to give 

evidence before him as he thinks necessary. 


Note 6. 

1. (1932) 1932 Cal 8C5 (805): 33 Cri L Jour 
828, Baijhubir Kahir v. Emperor. 
Presidency Magistrate bound to 
frame charge under 8. 254 infra. 


(1915) 1916 Bom 14 (15); 16 Cri L Jour 588 
(539), Dosahluii J. Dhondy v. Em‘ 
peror. 

(1891) Katanlal 539 (540) : Empress v. 
Abdul. 
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Other Topics. 


Duty confined to ready evidence. See Note 5, 
Pts. 1, 2 

Duty of prosecution arnd inference from non- 
examination. See Note 5, Pts. 4 and 5. 
Duty to summon witnesses. See Note 7, 
Pts, 1 to 3 and Note 7, P-N (la). 

Hearing — Not examination. See Note 4, Pt. 1. 


Irregularity of arrest. See Note 3, Pt. 1. 
Section mandatory. See Note 6, Pts. 1 and 2. 
Subsequent list of witnesses. See Note 5, 
Pt 2 

Vakil’s admissions. See S. 205 and S. 255, 
Note 7, Pts. 1, 2 and 4. 

Warrant to a witness. See Note 7, Pts. 4 and 5. 


1, Legislative Changes. j 

(1) The proviso to sub-section 1 has been added by the amendments 

made in 1923 [C/. Section 200 (aa) and Section 244, proviso.] 

(2) . The Code of 1861 did not contain any express provision entitling 
the accused to cross-examine the prosecution witnesses before the framing of 
the charge. The Code of 1872 contained such express provisions. (Sections 218, 
191, 214). The express provisions were omitted in the later Codes. 


2. Scope of the Section. 

This Section requires tliat the trial of a warrant case must commence 
with the hearing of the complainant (if any) and the examination of the 
prosecution witnesses. The Magistrate has no power to forthwith require the 
accused to state his plea and on his admission of his guilt, convict him without 
taking any evidence as in a summons-case. ‘ {See Sections 242 and 243). 


3. “ Appears or is brought. ” ^ • u i . • i f « 

This Section empowers the Magistrate to proceed with the trial ot an 
accused person whenever he appears or is "brought before a Magistrate.” The 
legality or otherwise of the arrest under which the accused is brought before 
the Magistrate does not affect the jurisdiction of the Magistrate to try the 

accused. 1 _ .... 

(Code of 1861 — Ss. 249, 186. and 193.) 

249. The provisiona of Chapter Xll relating to the issuing of process for causing the 

attendance of the accused person, the taking of bail, the summou- 
Issue of process. Ac. ing and enforcing the attendance of witnesses, the examination of 

parties and witnesses, the mode of recording evidence, correction, 
attestation, and interpretation thereof and the adjournment of a case, shall be applicable to 

cases tried under this Chapter. 

. 

186 . The TMagistrato shall ascertain from the complainant, or otherwise, the names of 

any persons who may be acquainted with the facts and circum- 
Suiumons to a witness stances of the case, and who are likely to give evidouco for the pro- 
to attend and give ovi- secution, and shall issue his summons to such persons, requiring 

them to appe-ir at a time aud place mentioned in tho summons before 
such Magistrate lo testify what they know concerning the compaint 

made against tho accused person. 

193 The Magistrate shall take tho evidence of the complainant, and of such pec- 
Examination of ** tho sons a.^ are stated to have any knowledge of tho fact which 
complainant and wit- forms the subject matter of the accusation and tho attendani, cir- 
nosscs for the prosecution. cumstancor,. 


Section 252“ Note 2. 

1. (190G) 4 Cri L Jour 231 1231, 232): 29 Mad 
372, Emperor v. Cfiinnapafjan. 

Note 3. 

1 (1911) 12 Cri L Jour 3.^t> (356) : 35 l.^oiu 
225, Emperor y. Vinayak Damodar 


Sararhar. 

(1904) 1 Cri L Jour 635 (637) : 31 Cal .j57, 
Eviix ror V. AIndho Ijlmli. 

(1899) 1.S99 Pun Re Cri No. t>. page 19, 
S/.bha and JJa^ji.ti v. Kmprese. 
11928)1928 Sind UU‘ (lh3. 104): 29 Cri L 


Seo. 262 
Notes 
1—3 
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Sec. 252 
Notes 
3-5 


As to the right of the accused to appear by pleader, see Section 205 
ante and Notes thereunder. 

4. “ Shall proceed to hear the complainant. ” 

This Section only requires that the complainant should be heard. It 
does nor require the examination of the complainant on oath.^ 

The Magistrate must proceed to hear the case though the complainant 
wishes to withdraw his complaint.^ The reason is that in warrant cases the 

complainant is not entitled to withdraw his complaint. See Section 248 an,d 
Notes thereunder. 

6. Take all such evidence as may be produced in support of the prose^ 

oution. ’’ 

This Section casts upon the Magistrate the duty of taking all the evi- 
dence produced on behalf of the prosecution unless it is irrelevant.^ But this 
duty applies only to the evidence which is ready when the case is taken up for 
hearing and the Magistrate is not bound to go on taking the evidence that may 
be offered subsequently from time to time.* 

When witnesses arc common to a number of cases before the Court, 
the evidence in each case should be taken separately. It is not proper to take the 
depositions in one case and have them copied and used in another casc.^ See 
also Notes under Section 356. 

As to the right of the prosecution to lead evidence after the accused has- 
entered on his defence, see Section 256 and Notes thereunder. 

On general principles the duty of the prosecution is not to work for a 
conviction, but to see that justice is done and it is bound to produce all 
witnesses who are acquainted with the facts of the case although they may not 
favour the prosecution, unless their evidence is unnecessary or there is 


Jour 1039, E. C. D. Wheeler v. 
Emperor. 

(1903) 2G Mad 124 (125). The rublic Prose- 
culor V. Ravnlu Kasigadu. 

Note 4. 

1. (1922) 1922 Mad 120 (128) : 23 Cri L Jour 

203, In re U moyyathantagath Puthu 
Vcelil Kunhi Kadir. 

(1929) 1020 Cal 229 (230) : 30 Cri L Jour 
942, SuMitruiK Ma7idal v. Emperor. 
[See also (1935) 1935 Pat 515 (520) : 
3R Cri L Jour 1354, Kewal Ram v. 
Emperor. Conviction not vitiated 
by absence of examination of com* 
plaiuant.l 

2. (1929) 1929 Mad 7 (8), Narasimhalu 

Nnuhi V. Naina Pillai. 

(1927) 1927 Rang 174 (174,17.5): 5 Rang 
13G : 28 Cri L Jour Gl9. lilauny Thu 
Dnxo V. TJ Po Nyun. Public Prose- 
cutor mav however withdraw the 
prosecution. 

(1689) 13 Bom COO (G03) : In rc Ganesh 
Nnrain Snlhe. 

Note 5. 

1. (1908) 7 Cri L Jour 272 (273) (Lab). Mt. 

Bcqam Bihi'}. Ghulam Mohammad. 
(1913) 14 Cri L Jour 412 (412): 20 Ind Cas 
23C (All), Cokul Chand v. Mahahtr 


Misir. 

(1869) Ratanlal 21 (22), Reg v. Daya 
Kcsxir. 

(1915) 1916 Mad 825 (825) : 16 Cri L Jour 
156 (157), Duggirala Venkatappayya 
V. Mulpuri V enkataranianayxja. 
Magistrates should always be chary 
of taking upon themselves the 
duties of deciding on behalf of the 
parties which witnesses should be 
examined. 

[See (1933) 1933 Nag 374 (377): 30 
Nag L R 70: 35 Cri L Jour 404, 
Tulsidas J axiglyadas v. Chetnndas 
Domadas. Whether witness is neces- 
sary or not should bo determined by 
complainant and not by ^lagistrate.] 

2. (1914)1914 All 480 (431): 15 Cri L Jour 

363, Govind Sahai v. Emperor. 

(1926) 1926 JIad 989 (990) : 49 Mad 978 : 27 
Cri L Jour 1123, K. C. Mcnon v. 
Krishna Naxjar. Magistrate not 
bound to grant time for production 
of evidence. 

3. (1923) 1923 Cal 196 (197): 50 Cal 223 : 24 

Cri L Jour 198, MazahxirAli v. Exn- 
peror. 

[See also (1871) 15 Suth W R Or 
23 (24), Tukheya v. Ttipseckocr.] 
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reasonable ground for believing that they will not speak the truth.^ Where a 
material witness is withheld by the prosecution without any sufficient cause, 
the Court can draw an inference that his evidence if produced will be against 
the prosecution. See Evidence Act, Section 114, illustration (g).® See also 
Notes under Sections 208, 244 and 286. 


6. Proviso to sub.section 1. 

For cases where the complaint of a Court is necessary for taking 
cognizance of an offence, See Section 195. 

7. “ Shall ascertain ’’—Sub-section 2. 

The Magistrate is bound under this Section, to ascertain from the 

complainant or otherwise the names of any persons who are likely to be 
acquainted with the facts of the case and to be able to give evidence for the 
prosecution and he may summon to give evidence before himself such of them 
as he thinks necessary.^"' In discharge of this obligation the Magistrate must 
specifically question the complainant as to whether he knows of any witnesses 
who will have to be brought by process. The Magistrate is not bound or 
expected to exercise this duty of ascertaining more than once and the proper 
time for such ascertainment is when the evidence already “produced” in 
support of the prosecution has been taken.' 

The Magistrate is not bound to summon every one of the witnesses 
named by the complainant, but must only summon such of the witnesses as he 
thinks necessary.'^ But he cannot arbitrarily refuse to summon any witness, 
but must issue summons to all witnesses named by the complainant who. he 
considers, arc likely to give useful evidence.® 

The Section only authorises the issue of a summons to a witness and a 


i. (1001) 1 Cri L Jour 305 (309) ; 28 Bom 479, 
Kviperor v. Jinl Gangadhar Tilnh. 

(1005) 9 Cal W N 438 (439), Mxinni Sonar 
V. Emperor. 

(1933) 1033 Cal 600 (002): CO Cal 13G1 : 35 
Cri L Jour 33, JJhuhnn Bcjoij v. 
Emperor. Prosecution not hound to 
ri)roduco witnesses who are not likely 
to tell the truth. 

(1914) 1914 Lab 5C5 (oGG) : 10 Cri I. Jour 
200. Sardnr Ahmad v. Emperor. 

(1918) 1918 Cal 314 (315) : 19 Cri L Jour 81, 
Ashraf AH\. Emperor. If witness 
can on reasonable grounds, be re- 
garded as an accomplice, pro.spcution 
need not produce and examine him. 

(1028) 1928 Pat 40 (4ft) : 2S Cri L Jour 808, 
1‘rahhu Dutadh v Emperor. Un- 
necessary witnesses need not bo pro- 
duced. 

5. (1019) 1010 Lah 158 (150): 20 Cri T. Jour 
510, Emperor v. Awohik Earn. 

(1023) 1028 Pat 08 (100) : 28 Cri L Jour 000, 
Jogi IldUt V. Emperor. 

Note 7. 

la (1020) 1020 Mad 089 (000. 001): 49 Mad 
078 : 27 Cri Tj Jour 1123, K.C.Me- 
non V. 1‘. Krishna Kaiinr. 

(1913) 14 Cri L Jour 082 (032) (.Ml), Sital 
Siny)i V. Dalgnnjan Singh. 


(1925) 1925 Oudh 007 (007): 20 Cri L Jour 
1260, Emperor v. JiTaUxt Lai. Duty 
of seeing that all evidence essential 
to the prosecution case is before the 
Court, is thrown by Cr. P. Codo 
upon the Magistrate himself, lieuco 
it is not open to a Magistrate to 
acquit on the ground that the pro- 
secution has f.\ilcd to produce a 
necessary witness. 

1. (1920) 1020 Mad 980 (990. 991); 40 I^Iad 

978: 27 Cri L Jour 1123, A'. C. Me- 
non V. }'. Krislma Kaijar. 

2. (1914) 1914 .411 520 (520) : 11 Cri L Jour 682 

(GS2). Sital Singh v. Dahjanjan 
Siyigh. Where a fresh list of wit- 
nesses is put in by the complainant 
after the first hearing, it is irregu- 
lar on the Court to accopt the list 
without scrutiny. 

(1920) 1920 Mad 989 (990) ; 49 Mad 978 : 27 
Cri L Jour 1123, K. J/t non v. 
1’. Krishna Eai/or. 

(1014) 1914 All 430 (I'ftl); 15 Cril. Jcur 
303. Cnrind Sahai \. Evtpt 
(1875) 23 Suth W R Cri 0 (9). Jaldhari 
Singh V, Shvnl.vr Doi/iil. 

3. (1920) 1920 Mad 989 (991) : 19 M.id 978 : 27 

Cri L Jour 112:J, Ji. C. Mvnon v. P. 
Krishna Nayar. 


Sec. 252 
Kotes 
6—7 
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Seo. 252 
Notes 
7—10 


warrant for his arrest can be issued only if the conditions laid down in 
Section 90 ante are satisfied.'* See also the undermentioned cases.® 

8. Process-fee. 

Section 244 supra which provides for the summoning of witnesses for 
the complainant in summons cases makes a provision for requiring the com- 
plainant to deposit the reasonable expenses of the witnesses before the issue 
of summons. But this Section which provides for the summoning of prosecution 
witnesses in warrant cases does not make any provision for demanding process- 
fee from the complainant. It was accordingly held by the High Courts of 
Madras^ and Patna*® and the Judicial Commissioner’s Court of Nagpur^ that 
there is nothing in the Code enabling the Magistrate demanding from the 
complainant in warrant cases process-fees for witnesses to be summoned and 
that the dismissal of a warrant case for non-payment of pnocess-fee for 
summoning witnesses was illegal. According to the High Court of Allahabad 
the Magistrate should realize the expenses of issuing summons before he 
issues summons.® The High Court of Rangoon also has held by a Full Bench 
that in a non-cognizable warrant case the Court is not bound to summon 
Nvitnesses for the prosecution or the defence under this Section or under 
Section 257 infra if the party at whose instance or in whose interest the 
process is issued does not pay process-fees as required by Rules 17 and 18 of 
the Process-fees Rules made under Burma Process-fees Act. That Court holds 
that to that extent the Sections 252, 256 and 257 of the Code should be read 
subject to the rules made under the Burma Process-fees Act 1910.'* 

9. Production and inspection of documents. 

Where during the examination of the complainant several documents 
were produced as evidence against the accused, which were admitted by the 
Magistrate and were marked as exhibits the accused is entitled to the inspection 
of all documents filed as exhibits in the case and such inspection should not be 
refused with the direction that he may apply for and obtain certified copies.* 

10. Cross-examination of witnesses. 

Tins Section does expressly refer to the right of the accused to cross- 

examine the prosecution witnesses. But on general principles and under 


4. (1907) G Cri L Jour 275 (275) (Lab), Knla 

Sinrih V. Eiuperor. In .a case under 
S. 498, I. P- C., there is no legal sanc- 
tion for the Magistrate to issue 
a warrant for compelling the com- 
plainant’s wife to attend as a wit- 
ness. without first requiring her to 
attend by a summons as laid down 
under S. 252, Criminal P. C. 

5. (1873) 1873 Pun Re Cri No. 4, page 5 (5), 

The Croicn v. Butlun Singh. 

Note 8. 

1. (1883) 2 Weir 323 (323), In re Palannagari 
Z^itchivadu. Though under the Code 
of 1882, still good law since there is 
no change in this respect in this 
Section. 

la (1924) 1924 Pat 695 (G9G) ; 25 Cri L Jour 
458, Nnnda Kishore Misra v. Kalika 


Misra. 

2. (1912) 13 Cri L Jour 554 (555) :8 Nag L R 

65, Bridhichand v. Lakhntichand. 

3. (1914) 1914 All 430(482) : 15 Cri L Jour 863, 

Govind Sahai v. Emperor. Security 
proceedings under S. 110 to which 
warrant case procedure applies. 

4. (192C) 192G Kang 164 (168) : 4 Rang 146; 27 

Cri L Jour 1396 (FB), Emperor v. 
Tha Shve. 

[Contra (1926) 1926 Rang 13 (14) : 27 
Cri L Jour 415, Emperor v. Mg. San 
Ngei7i. This decisiou has been over- 
ruled later by the abo%’e Full Bench 
decision — So not good law.] 

Note 9. 

1. (1899) 1 Bom L R 433 (433), In re Francis 
Domingo Fernandes. 

(1882) 10 Cal L R 54 (55), In the matter of 
Abdul Qa/foor. 
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Section 138 of the Evidence Act, the liability to cross-examination by the 
adverse party is part of the conception of legal evidence^ and in Sections like 
Section 244 which also do not expressly confer a right of cross-examination, 
it has been held that such a right undoubtedly exists ^ But Section 256 infra 
pro\ddes that after the charge is framed the accused must be required to state 
if he desires to cross-examine any of the prosecution witnesses and if he says 
he wishes to do so, the witnesses named by him should be re-called and he 
should be allowed to cross-examine them. The question has arisen as to what 
is the effect of this provision? Does it impliedly negative the rights of the 
accused to cross-examine at an earlier stage, viz., before the cliarge is framed 
or does it confer on the accused an additional right to cross-examine the 
prosecution witnesses a second time after the charge is framed? On this 
question there is a conflict of decisions. On the one hand, it has been 
held by the High Courts of Madras^ and Patna."* the Chief Court of Lower 
Burma the Judicial Commissioner’s Court of Upper Burma, the Judicial 
Commissioner's Court of Sind""^ and the Judicial Commissioner’s Court of 
Nagpur 4 d that the accused is entitled as of right to cross-examine prosecution 
witnesses before the charge is framed as well as afterwards. But it has been 
held by the Allahabad^ and Calcutta® High Courts that the accused is not 
entitled as of right to cross-examine prosecution witnesses before the charge 
is framed but is only entitled to do so afterwards under Section 256. At the 
same time the Allahabad-? and Calcutta® High Courts have held that Section 2o6 
does not prohibit cross-examination by the accused before the charge is 
framed and tlic Magistrate, can. as a matter of discretion, allow, and indeed, 
will be well-advised to allow the accused to cross-examine prosecution witnesses 
even before the charge is framed. The Punjab Chief Court also seems to hold 


Note 10. 

1 (1032) 1932 Oudh 298 (299) : 34 Cri L -lour 
58 ; 8 Luck 135, S. Mohammed if os- 
sein V. Mirza Fakhrulla. I’er Sri- 
vastava J. 

2. [See Notes under S. 244 ] 

3 (1920) 1020 Mad 201 (203); 43 Mad 411 : 21 
Cri L Jour 207, 11'. II. Lockley v. 
Emperor. 

(1923) 1923 Mad GOO (GIO) ; 4G Mad 119: 24 
Cri L Jour 517, Varimi llowtherw 
Emperor. 

(1924) 1024 Mad 735 (735): 25 Cri L Jour 
55G, In re Muthxih Chetty 

(1026) 1026 Mad OHO (001) : 40 Mad 078 : 27 
Cri L Jour 1123, K. C. Menon v. 
P. Krishna Naijar. 

4. (1020) 19-20 Pat 110 (150): 21 Cri L Jour 
814 ; 5 Pat LJour 04, Jlamyad Sinyh 
V. Kmperor. 

4a (1011) 12 Cri L lour 277 (-270) ; 10IndCas017 
(Lb). Mohammed Allyv. Emperor. 

4b(1897-1001) 1 UppPur Uul 74 (74), Kyaw 
Evt press. 

4c (1935) 1035 Sind 13 (10) : 20 Sind L R02 : 30 
Cri L Jour 581 (V L). Muhammad 
Rahim v. Emperor. F.videiice in S. 252 
includea exanrinaliou, cross-exami- 
nation and re-e.\amination of a wit- 
nest:. 


4d (1935) 1935 Nag 8 (11): 31 Nag L R 276; 

36 Cri L Jour 576, Qurudin v. 
Emperor. 

5. (1931) 1931 All G21 (023. 624): £4 All 212: 

33 Cri li Jour 310, Lachmi Narahi 
V. Emperor. 

6. (1929) 1929 Cal 822 (824): 31 Cri L Jour 

800, Emperor v. C. A- Matheivs. 
(1S72) 17 Suth W R Cri 51 151), in the matter 
of Thakoor Dyal Sen. Case under 
Code of 1801 which dil not expressly 
confer riglit of cross-cxaminaiion. 
(but sec (102:3) 1923 Cal 7-27 (728): 
50 Cal 039; 25 Cri L Jour 27, Diba- 
kan.'a Chatterjee v. Gour Gopal 
Mukerjee ] 

(1873) 10 Suth W R Cri .53(53). J. R Belili- 
ousw Queen. Case under Code of 1872 
which expressly conferred on accus- 
ed the right of cross-examination. 

7. (1931) 1931 All 021 (623. 024): 54 All 212: 

33 Cri LJour 310, Lachminarain v. 
Emperor. 

3.(1920) 1020 Cal 822 (821) : 31 Cri L Jour 
800 Emperor v. C. A. Mutheics. 

[See also (1001) L Cri L Jour 83S(830) 
(Cal), Ashirbad Muchi v. Maju 
Muehini. and (180U 21 Cal G42 (GG;1), 
Empress v. Suyal Samba Sajad.] 


Seo. 262 
Note 10 
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Sec. 252 the same view.®^ The question came up for decision before a Bench of the 
Notes Oudh Chief Court, but the judges constituting the Bench differed in their 

10 12 opinion, one of them expressing his concurrence ^vith the Madras and Patna 

view and the other agreeing with the Allahabad and Calcutta view.® 

An accused is entitled to decline to exercise his right of cross-examina- 
tion (assuming that it is held that he has such a right).‘° 

The fact that a certain evidence has not been tested by cross-examina- 
tion does not affect its admissibility but only its probative value}^ 

11. Procedure under the Section — Trial or inquiry . — See Section 4 {k) ante, 

12. Revision. 

The Section leaves it to the discretion of the Magistrate as to what 
witnesses named by the prosecution should be summoned to give evidence 
before himself and a Court of revision will not interfere with this discretion 
unless there are strong and e.xceptional reasons for doing so.^ 

Sec. 253 253.''' (1) 1^1 upon taking all the evidence referred to in 

. , j y* and making such examination (if any) of 

ISC arge o accuse accused as the Magistrate thinks necessary, 

he finds that no case against the accused has been made out 
which, if unrebutted, would warrant his conviction, the Magis- 
trate shall discharge him. 


• (Code of 1882 — S. 253 — Same as that o/1898 Code.) 

(Code of 1872— S. 215, Para. 1 and Expl. HI.) 

215. When the evidence of the complainant and o£ the witnesses for the prosecution 

and such examination of the accused person as the Alagistrate 
Discharge of accused. considers necessary, have been taken, the ^tagistrate, if he finds 

that no offence has been proved against the accused person, shall 
discharge him. 

,••••• 

Explanation III — An order of discharge cannot bo passed until the evidence of the 
witnesses named for the prosecution has boon taken. 


961, Mangnl Sen v. Emperor. 

(1910) 11 Cri L Jour 145 (145) : 5 lud Oas 
512 (Mad), Bosi v. Yadalu Pil- 
lam ma. 

(1925) 1925 Oudh 726 (727); 26 Cri L Jour 
1236, Sarjti Singh v. Emperor. 

(1923) 1923 Pat 53 (55) : 24 Cri L Jour 595, 
Moti Singh v. Dhanukdkari Singh. 

(1932) 1932 Oudh 298 (299) : 34 Cri L Jour 
58; 8 Luck 135, jifohamad Husain 
Agfar Mohani v. Mirsa Fakhru- 
Uah Beg. 

(1909) 3 Ind Cas 374 (877) (Cal), Chhatu 
Eurmi\. Bajaram Tcicari. 

(1914) 1914 Cal 834 (835): 41 Cal 299 : 15 
Cri L Jour 596, Sadnsiy Singhv. 
Emperor. 


8a (191G) 1916 Lah 145 (445) ; 17 Cri L Jour 278 
(279), Shcr Singh v. Emperor. 

9 (1932) 1932 Oudh 298 (‘299, 305) ; 34 Cri L 
Jour .58: 8 Luck 135, Mahomed 
JJusnin Agfar Mohani v. Mirza 
FokhruUah Beg. 

10. (1923) 1923 Cal 727 (729) : 50 Cal 939 ; 25 

Cri L Jour 27, Dihakanta Chatterjee 
V. Gour Gopal Mukerjee. 

(1673) 19 Sutb W K Or 53 (53, 54). J. B. 
Belilious V. Qticcn. 

11. (1925) 1925 Mad 497 (537) ; 48 Mad 1 ; 93 

Ind Cas 705, Maharaja of Kolhapur 
Y. Sundaram Igcr. 

(1929) 1929 Lah 810 (841): 30 Cri L Jour 
951, Mangal Sen v. Emperor. 

(1913) 14 Cri L Jour 70 (71): 18 Ind Cas 
406 (Cal), Jhrahim v. Emperor. 
(1903) 1003 Pun Re Cr No. 5, page 15 (16), 
Gitnoa Bam v. Emperor. 

(1929) 19‘20 Lab 840 (812); 30 Cri L Jour 


Note 12. 

1.(1928) 1928 All 684 (685); 30 Cri L Jour 
631, Inayat Husain v. Emperor. 
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(2) Nothing in this Section shall be deemed to prevent a 
Magistrate from discharging the accused at any previoiis stage of 
the case, if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless. 

Sf/nopsis. 


Note No. 

Legislative Changes. ^ I 

*‘lfupon taking all the evidence re- 
ferred to in S. 252.” 2 

^'Examination of accused (if any) as he 

thinks necessary.” 3 


Note No. 

"The Magistrate shall discharge him.” 4 

Gounds of discharge. 5 

Sub-section 2. 6 

‘‘For reasons to be recorded.” 7 


Seo. 253 
Note 1 


Other Topics. 


Benefit of doubt. See Sec. 254 Note 4, Pt. 2. 
Decisions of civil Courts. See Note 7, Pt. 3. 
Defence evidence without charge. See Sec. 
258, Note 2. Pt. 4. 

Discharge without evidence. See Notes 6 and 7 . 


Duty to examine whole evidence. See Note 2, 
Pt. 1. 

Presidency Magistrate. See Sec. 251, Note 6. 

When discharge amounts to acquittal. See 
Note 4, Pt. 5. 


1. Legislative Changes. , • . 

1. The words “if he finds that no offence has been proved against the 

accused” which occurred in the corresix>nding Sections of the Codes of 1861 and 
1872 have been replaced in the later Codes by the words “if he finds that 
no case against the accused lias been made out which if unrebutted, would 
warrant his conviction." 

2. The Codes of 1861 and 1872 did not contain any provision cor- 
responding to Sub-Section 2. On the other hand, Explanation III to Sec- 
tion 215 of the Code of 1872 expressly declared that an order of discliarge 
could not be passed till after the examination of the witnesses named for the 
prosecution. This provision was removed and the provision contained in Sub- 
Section 2 was introduced in the later Codes thus rendering obsolete the imder- 
mentioned decisions under the prior Codes which held that a Magistrate 

could not discharge an accused before taking all the evidence for the pro- 

% 

secution.' 


(Code of 1861— S. 250.) 


250. When tho 
Charge. 




evidence of the comi)lainant and of the witnesses for the prosecution, 
and such examination of the accused person as the Magistrate shall 
consider necessary, have been taken, the Magistrate, if he finds that 
no ofionce has been proved against the accused person shall discharge 
him. 

A • • • • 


Section 253 — Note 1. 

1. (1875) 7 N W P H 0 E 230 (232). In the 
matter of Newar. 

(1882) 1882 All W N 179 (179), Empress v. 


Aiudhin. 

(1831) 1881 All W N M.5 (145), Empress v. 
Shea Charan. 

(1879) 2 All 117 (118), Empress v. Kashi. 
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Sec. 253 
Notes 
2—3 


3. “ Examination of accused (if any) as he thinks necessary. 

This Section enables the Magistrate in a warrant case to examine the 
accused before the charge is framed.^ But such an examination is entirely dis- 
cretionary with the Magistrate and he is not bound to examine the accused 
before the charge is framed.^ 

As to whether the examination of an accused before the charge is 
framed dispenses with the examination of the accused under Section 342 after 
the charge is framed and the prosecution evidence is closed and before the 


2. “ If upon taking all the evidence referred to in Section 252. ” 

This Section makes it incumbent on the Magistrate to take all the 
evidence offered on behalf of the prosecution before he discharges the accused^ 
unless he finds that the charge against the accused is groundless in which case 
he can discharge the accused even before he has taken all the prosecution evi- 
dence. {See Note 6 infra). It has been held that the Magistrate can discharge 
an accused on the basis of the evidence of a witness called at the instance of 
accused under Section 540 infra, though this Section refers only to the evidence 
for the prosecution.^ 


(1877) Rataulal 121 (121), Kaladgi Magis- 
trate's Letter No. 597. 

(1869) Ratanlal 21 (22), Beg v. Daya Kesar. 
(1872) Rataulal 73 (73), Reg v. Sangapa. 
(1872) 3 Cal 389 (390), Jehardi Sheikh v. 
Mematulla. 

(1873) 12 Beu L R 253n (254n), Empress v. 
Ramhanu. 

(1878) 2 Cal L R 389 (390), In the matter 
of Oangoo Singh. 

(1878) 2 Gal L R 374 (375), Bepututta v. 
Nazim Sheikh. 

(18G5) 2 Suth W R Cr 47 (48), Queen v. 
Sheikh Edoo. 

(1867) 7 Suth W R Cr 47 (47), Queen v. 
Hosscin Ally. 

(1867) Suth W R Cr 45 (45), Queen v. Sree- 
nath Mooknpadhia. 

(1870) 13 Suth W R Cr 37 (38), Queen v. 
Heera Lall. 

( 1871 ) 16 Suth W R Cr 18 (19), Runnoo 
Singh v. Kali Charan. 

(1871) 16 Suth W R Or 69 (59), In re Bam- 
dass. 

(1871) 16 Suth W R Cr 48 (49), Kishorc v. 
Mungeri. 

(1873) 20 Suth W R Cr 67 (67), Soonder v. 
Rimkumar. 

(1874) 22 Suth W R Cr 25 (26), Queen v. 
Japit Ahir. 

(1875) 24 Suth W R Cr 9 (10), Meer Azccin 
Ali V. Ilurnam Dass. 

(1875) 24 Suth W R Cr 62 (63), Srccnaih 
Mundic V. Srecram Rajput. 

(1875) 25 Suth W R Cr 10 (10), Syed Nissar 
Jlossein v. Ratngolani Singh. 

(1880) 1880 Puu Re Cr No. 8, page 16, 
Kudan v. Sonun. 

(1874) 1874 Pun Re Cr No. 17, page 30, 
Nihal Singh v. Mohanda. 


(1881) 4 Mad 329 (329), Queen v, Pursuratn 
Naicker. 

(1874) 8 Mad H C R App 4 (5). 

Note 2. 

1. (1929) 1929 Cal 479 (480): 31 Ori L Jour 

128, ilukunda Patre v. Purushot- 
tarn Shah. 

(1911) 12 Cri Ii Jour 412 (412, 413): 11 Ind 
Gas 596 (Lah), Bhagwan Kaur v. 
Emperor. 

(1866) 5 Suth W R Or 51 (51), Lugkhim 
MoUoo V. Oooroo Dass. 

(1918) 14 Cri L Jour 412 (412, 418): 20 I C 
236 (All), Gokul Chand v. Mahabir. 
(1930) 1930 Cal 515 (517): 31 Ori L Jour 
1055 : 58 Cal 346, Fazlar Rahaman 
V. Emperor. 

(1920) 1920 Mad 131 (131) : 21 Cri L Jour 
478, In re, Pacinanathan. 

(1908) 7 Cri L Jour 272 (273) (Lah), Bcgam 
Bibi V. Ohuiam Muhammad. 

(1929) 1929 Cal 479 (480); 31 Cri L Jour 
128, Mukunda Patre v. Purushottam 
Shah. 

2. (1938) 1933 Lah 561 (566): 34 Ori L Jour 

735, DUvan Singh v. Emperor. 

Note 3. 

1. (1893-1000) 1893-1900 Low Bur Rul 642 

(645), Pat Tha U v. Empress. 

(1927) 1927 All 475 (475) : 49 All 551 : 28 
Cri L Jour 399, Sudaman v. Em- 
peror. 

2. (1922) 1922 Mad 512 (512): 45 Mad 820: 24 

Cri L Jour 124, In re, Maruda- 
muthu Vanian. 

(1926) 1926 Nag 459 (460): 27 Cri L Jour 
830, Dcoji V. Emperor. 

(1920) 1920 Pat 471 (478) : 21 Cri L Jour 
705: 5 Pat L Jour 430, Raghu 
Bhumij V. Emperor. 
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accused is called on to enter upon his defence, see Section 342 and Notes there- 
under. 

As to the scope and effect of an examination of the accused in criminal 
cases, see Notes under Section 342. 

4. “ The Magistrate shall discharge him. ” 

This Section contemplates an order discharging the accused. An order 

dismissing a complaint is not the proper order to be passed under the Section.' 
A formal and express order of discharge is, however, not necessary. It may be 
implied and presumed from the circumstances of a case.^ Thus, where a person 
is accused of a major offence but the Magistrate frames only a cliarge for a 
minor offence, there is an implied discharge in respect of the major offence.^ 
To determine whether a particular order is one of discharge, the substance of 
the order and not its form should be taken into consideration. Thus, where no 
charge has been drawn up and the prisoner has not been asked to make his 
defence, and the Magistrate finds that no case lias been made out against the 
accused, his order is only one of discharge though he styles it as an order of 
acquittal.** Similarly if the defence of the accused is taken and witnesses are 
examined in support thereof, the order of the Magistrate where he finds the 
accused not guilty is one of acquittal though he styles it as one of discharge.® 

A Magistrate need not record any reasons for his order of discharge 
under this Section® as such an order is not a final judgment within Section 367. 


Note 4. 

1. (1913) 14 Cri L Jour 412 (412) : 20 Ind Gas 

236 (All), Qokulchand v. Mahnbir 
Misir. 

(1934) 1934 Pat 548 (549); 86 Cri L Jour 
285, Jotindra Nath Muhherji v. 
Ttadhakrishna Budhia. Dismissal 
ot complaint after issue of process 
not legal — When procc.ss has once 
been issued, an accused person can 
only bo discharged under this 
Section or S. 259 infra. 

2. (1875-77) 1 Bom GIO (C19, 020). Ilf.'j v- 

lianmanla. 

3. (1933) 1933 Mad 05 (66): 33 Cri L Jour 

825, Bulikonda V enhntasubbayya v. 
Maddi Venkata Lakshmayya. 

(1931) 1931 Lah 402 (403. 401): 32 Cri L 
Jour 1029, Mahomed v. Emperor. 
[But see (1926) 1926 Oudh 194 (105); 
27 Cri L Jour 417 : Bilndnr v. Em- 
peror.] 

4. (1806) C Sutb W R Cr 13 (14). Queen v. 

Sheri //. 

(1867) 8 Siith W K Cr 45 (40), Queen v. 
liijjro Doss. 

(1808) 1868 Pun Ro Cr No. 32. page (100), 
Queen v. Sakundnr Khun. 

(1806) 9 Suth W B Cr 15 {10), Goonalh 
Aludli V. Troyloeko Chtikrbuty. 
(1809) 12 Suth W B Cr 05 (05, 60), Queen 
V. S. C Ooberdhan Bern. 

(1671) 15 Suth \V U Cr 55 (55), Queen v. 


Bajkishore Boy. 

[See also (1904) 1 Cri L Jour 355 
(350) (Cal), Naycndra Nath Sen v. 
A’orb.) 

5. (1872) 18 Sutb W R Cr iO (10), Bamjoy 
Surmah v. Mirea AH. 

(1873) 19 Suth W R Cr 55 (55), Okhoy Teli 
V. Modhoo Sheikh. 

(1874) 22 Suth \y R Cr 12 (13, 14), Bada- 
nath Fanja v. Tf'ooMin CharanChotv- 
dhry. 

(1917) 1917 Low Bur 88 (90) : 16 Cri L Jour 
1006 (1006. 1007), Onlnl v. Kalu. 

(1883) 1883 Pun Re Cr No. 29. page (76), 
Tata V. llira Sinyh. 

(1925) 1925 Oudh 60 (GO) : 25 Cri L Jour 39, 
Dal Chund v. Bum Lai. 

(1879) 3 Cal L R 131 (132). In the matter 
of Jeja l'a.shn7i. 

(1903) 1903 Pun Ro Cr No. 14. page (39). 
Croicn V. Nathu. Evidence partly 
recorded by one Magistrate and 
partly by another. 

(1915) 1015 Mad 23 (21); 15 Cri L Jour 073 
(674, 075): 38 Mad 5H,5, (Do.). 

Tun'iuturi Sriramulu v. I\alan 
Krishna lioto 

(1935) 1935 All 834 (835); 3ii Cii L Jour 
912, Ba-a v. Emperor. 

Magistrate by inadverten-c rcfci- 
riiig to S. 253 aud nnl S. 2jd ; .still, 
order is otje of acquittal. 

0. (1901) 28 Cal 652 (600, (m4), Dicurkanalh 
Mandal v. Beni Madhab Banerjec. 


Sec. 25S 
Notes 
3 —^ 



Sec. 253 

* 

Notes 

5—6 
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5. Grounds of discharge. 

Under Sub-Section 1 of this Section a Magistrate can discharge an ac- 
cused when, upon considering the evidence for the prosecution, he comes to the 
conclusion that no case has been made out against the accused, which if un- 
rebutted would warrant his conviction.^ But where the Magistrate has not come 
to such a conclusion he has no power to discharge the accused under this 
Section. Thus an accused person cannot be discharged under this Sub-Section 
merely because a civil suit touching the same dispute is pending between the 
parties^ or the complaint is vague^ or beciause it is desirable to try the accused 
along with another co-accused whose attendance before the Court it has 
not so far been possible to procure.^ Similarly except in cases falling under 
Section 259 infra the absence of the complainant at the hearing is no ground 
for discharging an accused {See Notes under Section 259). But in such a 
case the accused may be discharged for want of evidence against him.® It is 
not sufficient to enable a Magistrate to discharge an accused person imder 
this Section that there can be no conviction for the particular offence which was 
originally alleged against the accused, but only in respect of some other 
offence® or that the accused appears to liave committed the offence only in 
respect of a smaller sum tlian that alleged by the prosecution.”^ Where an 
accused person escapes into a foreign jurisdiction and the Magistrate holding 
the enquiry in connexion with the extradition proceedings reports that there 
is no sufficient ground for extradition, this is not by itself a sufficient ground 
for the discharge of the accused under this Section.® It is the absence of 
sufficient evidence for conviction that can justify a discharge under this Section- 

6. Sub-section 2. 

Although Sub-Section 1 of this Section requires the Magistrate to take 
all the evidence for the prosecution before discharging the accused, sub-sec- 
tion 2 empowers the Magistrate to discharge the accused at any previous stage 
of the case if he finds tliat the charge against the accused is a groundless 


(1007) 5 Cri L Jour 255 (25G) (Com), Em’ 
nernr v. Nnbi FnUira. 

(1910) 11 Cri Ij Jour 100 (2) (191): 4 Ind 
Gas 1113 (^^ad), Emperor v. Mahesh- 
warn Kondmja. 

(1909) 9 Cri L Jour 80 (82): 31 JIad 513, 
Maheahwara Kondnya v. Emperor. 

Note 5. 

1 . (1925) 1025 All 298 (299) : 26 Cri L Jour 
736, Dtvm Nand v. Emperor. 

(1927) 1027 Ail 801 (805): 49 All 879: 28 
Cri L Jour 601, Alam v. Emperor. 
If prosocution docs not choose to 
put the correct version of facts 
before the Court and itself attempts 
to spoil a true case by adducing 
false and perjured evidence, a 
Magistrate cannot but discharge the 
accused. 

(1909) 10 Cri L Jour 14 (16) : 1908 CJpp Bur 
Rul 15. Nga Mauytg Gyi v. Nga 
Lugnle. 

(1906) 3 Cri L Jour 102 (105) (Kathiawar), 
Emperor v. Sherkhan Balochkhon. 

(1031) 1934 Oudh 321 (323): 35 Cri L Jour 


9.39, Emperor v. Chandeioa Pasi. 
If Magistrate considers that no case 
has been made out against the 
accused the proper procedure is to 
discharge the accused under this 
section and not to acquit him after 
framing the charge. 

2. (1925) 1925 All 298 (299): 26 Cri L Jour 

736. Daija Nand v. Emperor. 

3. (1876) 25 Suth W R Cr 85 (39). Queen v. 

Thakoor Ram. 

4. (1922)1922 Cal 334 (335): 49 Cal 182: 22 

Cri L Jour 465, Billinghurst v. 
Meek. 

5. [See (1869) 11 Suth W R Cr 47 (48), Queen 

V. Poorangolaha.'] 

6. (1867) 3 Suth W R Cr 82 (82, 83). Degum- 

bar V. Kalhj Das Dull. 

(1874) 1874 Pun Re Cr No. 17, page 29, 
NiUal Singh v. Jl/o/mmda. 

7. (1883) 6 Mad 25 (26), Queen v, Vengu 

Vayyangar. 

8. (1905) 2 Cri L Jour 211 (212) (Kathiawar), 

Manilal Ajitrai v. Modi Mtisa 
Yakub. 
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one.' Thus, the accused can be discharged even before any evidence for the 
prosecution is taken or in the course of such evidence being taken^ or even 
before the date of hearing.^ The Calcutta^ and the Patna® High Courts have 
held that even an order refusing to issue process for the appearenoe of the 
accused may amount to an order of discharge though the Madras High Court 
has expressed the opinion that neither an order of discharge nor one of 
acquittal can be passed in a case where the accused has not been directed to 
appear at all.® But an order of discharge can be passed only after the Magis- 
trate has taken cognizance of the offence. An order refusing to take cognizance 
of an offence is therefore not an order of discharge."^ 

Under this Sub-Section, the Magistrate can discharge the accused before 
he has taken the evidence for the prosecution if he finds that the charge 
against the accused is groundless. A finding that the charge is groundless is 
not the same as a finding under Sub-Section 1 tliat no case has been made out 
against the accused.® 


7. “ For reasons to be recorded. ” 

Sub-Section 2 requires the Magistrate to record his reasons for holding 
that the charge is groundless. No hard and fast rule can be laid down as to 
when a Magistrate will be justified in holding a charge to be groundless. 
The Magistrate should arrive at his conclusion judicially and not capriciously. 
If, acting judicially, a Magistrate has come to the conclusion on grounds to be 
recorded, that the charge must fail either because the allegations are false or 
because they disclose a dispute of a civil nature which is distorted into a 
criminal case or for any other reason, he can discharge the accused witliout 
taking the evidence for the prosecution.* In arriving at his conclusion the 
Magistrate can take into account a police report^ or a civil Court’s judgment^ 
touching the dispute. Where the story related by the prosecutor himself is of 
such a nature that it does not disclose a criminal offence, the Magistrate will 


Note 6 . 

1. (1911) 12 Cri L .Tour 10.5 (100): 9 I 0 006 

(Mad), Nrtvannrt Chinna Narasanna 
V. Suresetti Peddn V cnkotaraijadti. 
(1920) 1920 Lah 218 (213); 27 Cri L Jour 

3.^8, Hnrkishan Lai v. Khushaii 
Ham. 

2. (1930) 1930 r.ab 1-58 (159) : 31 Cri L Jour 

239, Hakim Sin>fh v. Lai Sin<ih. 
(1920) 1920 All 401 (401. 102): 27 Cri LJour 
541, Kunj Hchari Lai v. Emperor. 
(1030) 1930 Cal 515 (517, 518) : 58 Cal .340; 
31 Cri LJour 1055, Eailar Rahman 
V. Emperor. 

(1911) 12 Cri L Jour 105 (106) ; 0 I C COO 
(Mad). Navonna Chinna Narasayina 
V. Suresetfi Veda V enkataraijadu. 
(1910) 1910 Mad 1108 U10«) • I"* Cri L Jour 
103 (103). In r«', M oejambnra I’altan. 
a. (1925) 1925 Pat 151 (1.5.5); 25 Cri L Jour 
000, W. J Watson v. V. II. Metcalfe. 
[See also (10:14) 19:1 1 All .51 (52); 50 
All 285: 35 Cri ij .lour 413, Hha'f- 
zrnn Dus v. Emperor. Complaint 
dismissed after summoning actused 
— Order is otJC oi discharge under 
S. 253 (2)). 

4. (1005) 2 Cri L Jour 524 (530) : :32 Cal 733. 


Agab Lai Khisher v. Em2)€ror. 

5. (1921) 1921 Pat 474 (475), Sheikh Mannat 
Hossain v Emperor. 

a. (1913) 14 Cri L Jour 559 (501): 30 Mad 315, 
/« re Mulhia Moopan. 

7. [See (1904) 1 Cri L Jour 980 (982) (All). 

lihiku Bari v- Em peror.^ 

8. (1928) 1928 Mad 129 (129); 51 Mad 185: 25 

Cri \i Jour 995, Mahomed Sheriff 
Sahib V. jl/ojWri .linhil Karim Sahib. 
(1930) 1930 f-ah 401 (402): 31 Cri I. Jour 
•iS\, Mehtah V. Nathu. 

(Sec also (1935) 1935 Pesh 23 (24) : 
36 Cri fj Jour 0:12. Sarnn Sin jh v. 
Kirpal Singh. Distinction between 
the two clauses pointed out.) 

Note 7. 

1. (1929) 1929 Mad 7.54 (751, 755); 52 Mai 

987 ; 31 Cri L Jour 275, Kasinatha 
Fillai V. Shnnmu'ihan I’illai. 

2. (1920) 1926 All iGl (401): 2? Cri L Jour 

541. Kunj Behari Lai v. Emperor. 
(19.30)1930 Cal 51.5 (51S): .58 Cal .340: 31 
Cri L Jour 1055, I'r. lar H'thman 
V. Emperor. 

3. (1910)1910 Bom 103 17 Cri LJour 

153 (1.54): 41 Bom 1, .V, I'. Markur, 
In re. 


Seo. 258 
Notes 
6—7 


Cr. P. C. 160 & 101 
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Sec. 283 be justified in discharging the accused under this Sub-Section without taking 
Note 7 the evidence for the prosecution.'* 

% 

But where the complaint discloses prima facie a case against the 
accused, the Magistrate cannot discharge the accused unless he knows what 
is the sort of evidence that is going to be adduced in support of the charge 
and unless he considers that even if such evidence were taken into considera- 
tion the charge would be groundless.® 

The mere fact that the matter is one of rendition of accounts does not 
justify a Magistrate in holding a charge of criminal breach of trust to be 
groundless.® Similarly, it would not be a proper exercise of the discretion of 
the Magistrate under this Sub-Section to discharge an accused merely on a 
statement of a prosecution witness that the complainant had previously admitted 
that the case was a false one.’ 


Sec. 254 



If, when such evidence and examination have been 
Charge to be fram- taken and made, or at any previous stage of the 
ed when offence ap- case, the Magistrate is of opinion that there is 
pears proved. gpound foi' presuming that the accused has com- 

mitted an offence triable under this Chapter, which such Magis- 
trate is competent to try, and which, in his opinion, could be 
adequately punished by him, he shall frame in writing a charge 


against the accused. 


Synopsis, 


Note No. 

Legislative changes. 1 

“When such evidence and examination 
have been taken and made.” 

“Or at any previous stage." 

“Ground for presuming.” 

“Offence triable under this Chapter. 


2 

3 

4 

5 


it 


Note No. 

Which in his opinion, could be 
adequately punished by him." & 

Magistrate shall frame a charge. 7 

Charge — What it should contain. & 

Effect of the framing of the charge. 9 


• (Code of. 1882— S. 254.) 

Same as that of 1898 Code, except the addition noted in Note 1 above. 


(Code of 1872— S. 216.) 


Charge to be drawn 
when offence is appa- 
rently proved. 


216. If the Magistrate finds that an offence is apparently 
proved against the accused person, which such Magistrate is com- 
petent to try, and which in his opinion could be adequately 
punished by him, he shall prepare in writing a charge against tho- 
accused person. 


4 . (1000) 1900 Pun L R Cri 68 (G9), 
chnyul v. Empress. 

(1884) Rataulal 201 (201), Em 2 >ress v. 

Bamachayidra. 

(1928) 1928 Lab 945 (94C): 30 Cri L Jour 
1G2, Amar Nath v. Emperor. 

5 ( 1928 ) 1928 Mad 129 (129): 51 Mad 185: 28 
Cri L Jour 995, Muhammad Sheriff 


V. Abdul Karim Sahib. 

(1930) 1930 Lab 461 (462): 31 Cri L Jour 
481, Mchlab v. Nathu. 

6. (1930) 1930 Lah 4G1 (462): 31 Cri L Jour 

481, Mchtab v. Nathu. 

7. (1929) 1929 Lah 623 (624): 30 Cri L Jour 

854, Lubhaya v. Jaganyiaih. 
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Other Topics. 


Basis of charge — Evidence and not com- 
plaint. See I^ote 5, Ft. 5. 

Charge — When not to be framed. See Note 4, 
Pts. 1 & 2. 

Charge — When to be framed. See Note 6, Ft. 
1; Note 7, Ft. 1, 

Cross-examination before charge. See Sec. 252, 
Note 10, Pts 3 to 9. 

Defence evidence and right of reply. See Sec. 
257, Note 1, P-N (7J. 

Duty to frame charge on Court. See Note 7, 
Ft. 1. 

Duty to summon witnesses. See Sec. 252, 
Note 7, Pts. 2 & 3. 


Enquiry under Section 117. See Sec. 255} 
Note 2. 

Failure to frame charges. See Sec. 255, Note 
4, Ft. 1. 

Framing charge — Acquittal without further 
evidence. See Note 4, Ft. 3. 

Scope of the Section. See Notes 2 & 7. 

Splitting up ofiences into summons oases. See 
Sec. 251, Note 2, Ft. 2. 

Summons and warrant cases — Charges. See 
Note 5, Fts. 1 to 4. 

Summons and warrant cases— Compared. See 
Note 2, Ft. 1. 

Whole prosecution evidence need not bo taken 
See Note 3, Ft. 1. 


1 Y6 Ch&n^os 

Difference between the Codes of 1861 & 1872 and the later Codes '. — 

1. The Codes of 1861 (Section 250) and 1872 (S. 216) contained the 
words “if the Magistrate finds that an offence is apparently proved against the 

accused person” instead of the words “if the Magistrate is of the 

opinion that there is ground for presuming that the accused lias committed an 
offence” which occurred in the later Codes. 

2. The words “triable under this Chapter" qualifying the word “offence” 
did not occur in the Codes of 1861 and 1872 but were inserted in the later 
Codes. 

3. The Code of 1872, Section 216, contained two explanations the provi- 
sions of which have now been transferred to Section 535. 

Changes made in 1898: — 

The words “or at any previous stage of the case” were first inserted in 
the Code of 1898. 

2. “When suoh evidence and examination have been taken and made.” 

The Section contemplates that in warrant cases, the Magistrate should 

take the evidence for the prosecution before framing a charge. In this respect 
the procedure is different from that adopted in summons cases where at the 
very commencement of the proceedings the particulars of the offence arc ex- 
plained to the accused and he is required to state his plea.^ This Section 


Sec. 284 
Notels 
1—2 


(Code of 1861— S. 250.) 


250. 


Chaego. 


If tho Magistrate finds that an oQcnco Is apparently proved against 
the accused person which falls within the definition in a certain 
Section of the 1. 1*. C., or within one or other of tho definitions in 
several sections of the said Code, he shall prepare in writing a charge against tho accused 
person in the manner prescribed in Chapter XIII of this Act, all the provisions of which shall 
be applicable to charges prepared under this Section. In charges prepared under this Section 
the words ‘within my cognizance' shall bo substituted for tho words “within tho cogni;':vnco of 
Court of Session” at the end of tho charge, and the words “by the said Court” omitted in the 

order. 


Section 254 — Note 2. 

1. (1924) 1924 Gal 63 (64): *25 Cri L Jour 1270, Natabar Khan v. Eir.iicror. 
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authorises the Magistrate to take into consideration the statement of the accused 
person himself in framing a charge against him. Hence, in a proper case, the 
Magistrate will be within his powers in framing a charge on the mere statement 
of the accused himself.^ ’ 

See also Notes under Section 253. 

3. “Or at any previous sta^e ’ 

Under this Section the Magistrate is not bound in every case to take 
the whole of the evidence for the prosecution before framing a charge. He is 
entitled to frame a charge, even before the evidence for the prosecution has 
been completely recorded, at any moment that he is satisfied that a prima 
facie case has been made out against the accused.' It may be noted in this 
connection that the procedure in this respect is different in enquiries before 
commitment to Sessions, in that it is obligatory in such enquiries for the 
Magistrate in every case to take the entirety of the evidence produced on cither 
side before framing a charge. ^ See Section 208 and notes thereunder {See also 
Section 210). 

4. “Ground for presuming.'.' . . 

The Section docs not require the Magistrate to give reasons for holding 
tliat there arc good grounds for framing a charge. In forming his opinion as to 
whether there is sufficient ground for presuming that the accused has committed 
an offence, it is open to the Magistrate to disbelieve the evidence given by the 
prosecution witnesses. Merely because the prosecution examines a number of 
witnesses who depose to the guilt of the accused, it is not obligatory on the 
Magistrate, if he disbelieves them, to frame a charge.' When the evidence 
recorded docs not lead to a presumption that the accused has committed an 
olTcncc but merely raises a doubt, the Magistrate should give the l>cnefit of 
doubt to the accused and discliargc him.- Although the Section contemplates 
the framing c)f a cliargc only wlicn a prima facie case has been made out 
against the accused l>y the ijrosecution it is up to the Magistrate to consider 
the wliolc of ilic etidence and the probabilities of tlie case at the time of 
l>roceeding to judgment and he may acquit an accused against whom lie has 
framed a charge though the accused has failed to adduce any satisfactory evi- 
dence to rebut the evidence for the prosecution.^ The discretion of the Magis- 

2. (1916) 1910 All 298 (299); 17 Cri L Jour 70 
(71). Jaun lithnr v. Emperor. 

Note 3. 

1. (1900) 2 Bora L E 042 (544), Empress v. 

No'iarviinji Edalji. 

(1900) 1900 Puti L R Cr 08 (GO), Utlnm 
Chand v. Empress. 

(19L1) 12 Cri L Jour 471 (472): 11 lul Gas 
1107 (All). Midua v. Sheoraj Sitvjh. 

(1927) 1927 All GGO (GGl. GG2) : 50 All 71; 28 
Cri L Jour 702, TirloU v. Emperor. 

(1900) 27 Cal 370 (372), Zomu/m v. Ram 
Tnh'il. 

(See also (18GG-G7) 3 Mad H 0 R 
.\pp 2 (3). Case under Code of 1861). 

•J. (1912) 13 Cri L Jour 44:1 (44.5): 15 Ind Cas 
75 (All), JJiiriia Unit v. Emperor. 

Note 4. 

la, (193.5) 1035 Sind 223 {22^), Bagomnl v. Em- 
peror. 


1. (1930) 1930 Lah 643 (543): 32 Cri L Jour 

.302, Ml. Mubarak Janv. Mt. Rahat 
Jan. 

(Coinparo (1910) 11 Cri L Jour 110 
(111): 4 Ind Cas 990 (Lah), Ridhi 
V. Phul Ckand. Whore the evidence 
if believed, justiGcs couviction. it is 
better to draw up a charge and dis* 
po3c of a case finally.) 

2. (1906) 3 Cri L Jour 315 (BIG): 190G Pun Re 

Cr No. 2, page 6 , Mul Chand v. Em- 
peror. 

(1930) 1930 Lah 543 (544); 32 Cri L Jour 
302, Mt. Mubarak Jan v. Ml. Rahat 
Jati. 

3. (189G) Uatanlal 854 (854), Queen v. Chaba- 

aapa Madiappa. 

(1926) 1920 Nag 115 (116) : 23 Nag L R 99: 
20 Cri L Jour 1348, Damodar v. 
Jujhar Sifujh. 
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trate in framing a charge under this Section should not be lightly interfered 
with in revision.'* ' 

5. "Offence triable under this Chapter." 

Although the Section contemplates the framing of a charge only when 

the offence disclosed is triable as a warrant case, it does not preclude the 

Magistrate in a case commenced as a warrant case, to convict the accused of an 

offence triable as a summons case where he finds only that such an offence 

has been committed.^ It is not necessary in such a case to frame a cliarge as 

the Section requires a charge to be framed only when the offence disclosed is 

triable as a warrant case.^ The contrary view taken in some decisions^ canitmt 

be supported. It has been seen in notes under Section 241 that in a joint trial 

of two offences one of which is triable as a warrant case and the other as a 

summons case the procedure prescribed in respect of the graver charge should 

be followed in regard to both the offences. Hence, in such a case a charge 

should be framed even in respect of the offence triable as a summons case.*’ 

The Section does not restrict the power of the Magistrate to frame a 
cliargc to cases where the offence disclosed on the evidenfCe is the same as the 
one mentioned in the complaint or Police report on which cognizance was taken. 
A Magistrate can and ought to frame a charge for the offence made out on 
the evidence though it may be different from the one alleged in the complaint 
or Police report provided that the other conditions mentioned in the Section 

are present.® 

As to the procedure to be followed where the offence disclosed is 
exclusively triable by a Court of Session or is one which in the opinion of 
the Magistrate ought to be tried by such Court, see Section 347 and notes 

thereunder. 


4. (1935) 1935 Rang 292 (293) : 36 Cri L Jour 
1293, U iVj/o S/’tJt V. Emperor. 

Note 5. 

1. (1901) S Lorn L R 675 (070), Emperor v. 

huis Mimjcl Fonccca. 

(1884) 7 >[ad 454 (457): Empre-is v. Pa- 
pada. 

(1933) 1933 Sind 173 (174) ; 84 Cri L Jour 
1044, Sajjnn v. Emperor. 

(1909) -4 ind Cas 1039 (1039): 32 Mad 532: 
11 Cri L Jour 454, Public Prosecu- 
tor V T haivasalandi Tlievan. 

2. (1931) 193L All 7 (7); 53 All 203: 32 Cri L 

.lone 'Am, Ainbikn Prasad v. Empe- 
ror. 

(1931) 4931 Mad W N 1319 (1320), Patani 
Goundan v. Emperor. 

3. (1921) 1921 All 282 (283): 22 Cri L Jour 

146. Gfintin .'Sarun v. Emperor. 

(1027) 1927 All 2T0 (/ilO): 28 Cri L Jour 
227. Ooiind v. Eoipcrnr. 

(1887) 1867 Pun Rc Cr No. 17. iiage ;34 (35). 
Emperor v. Ghitlnm Hussain. 

4. (1904) 3 On L Jour 350 (330): 3 Lovy P>ur 

Ku! 113. Emperor v. Haun>j Gale. 
(1915) 19L5 M id 1200 (1200): 10 Cri L Jour 
510 (540): 39 Mad 603, In rc Halla- 
handi Sobhanodri. 


(1902) 29 Cal 481 (482), i/OAA^iu Sardar v. 
Kal't Sardar. 

(1918) 1918 Pat 028 (G30) : 19 Cri L Jour 
202, Bhow Ananthi Simjh v. Emiya- 
ror. 

5. (1900-02) 1 Low Bur Rul 286 (287), MoUun 
Maislrp v. ^‘a^on Maistri/. 

(1906) 11 O P L R 9 (to). Local Government 
V. Sitkha H usnhnan. 

(1920) 1929 Lah 8:38 (839) : 30 Cri L Jour 
957, Maiuial Sen v. Emperor. 

(1868-09) 5 Bom li C R 100 (102), Beg v. 
Dltondu Ramarhandra. 

(1867) 8 Suth W K Cr 82 (83), Deijamhur 
Paul V. Kallij Doss DuU. 

(1895) 1895 Pun Rc Or No. 23, page 63 (05, 
06), Piraii Ditta v. Empress. 

(19-25) 1925 Lah G3l (032); G Lilx 375: 27 
Cri L Jour 769, Mt. Kaur<tii v Em- 
peror. 

(19-24) 1924 Lah 718 (7 18): 20 Cri F. Jour 
A‘10, Gokitl V. Pliuman S.tt'ili. If a 
Magistnito liiids tha'. a girl is over 
10 ye-ir.-i and w.is ('iiticcd away, he 
should find out i( -oino other cog- 
nate olTcnce could have Ijooii charged 
and should not throw out the case 
because girl is uot minor. 


Sec. 264 
Notes 
4—8 
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Seo. 259 
Notes 
6—7 


6. Which, in his opinion, could be adequately punished by him.” 

The Section contemplates that a charge should be framed under it only 
when the offence is one for which in the opinion of the Magistrate, he can 
award an udeQuate punishment. If, in his opinion, he cannot do so, he cannot 
frame a charge and try the case.^ In such a case he must follow the proce- 
dure laid dowm in Section 346 or Section 347 infta. It has, however, been held 
in two Burma cases^ that the provisions of this Section are subject to those 
of Section 349 infra and that imder that Section it is competent to a Magistrate 
of the second or third class to frame a charge against the accused in a case 
which he has jurisdiction to try even though at the time of framing the charge 
he is of the opinion that he cannot award adequate punishment for the offence 
and intends, if the accused is proved to be guilty, to submit the proceedings 
under that Section to the District or Sub-Divisional Magistrate to pass 
sentence. 

As to whether this Section precludes the Magistrate from committing a 
case to the Court of Session when he is not of the opinion that he cannot 
adequately punish the offence, see Notes under Section 207. 

7. Magistrate shall frame a charge. 

Unlike in summons cases, {see Section 242) in warrant cases it is 
obligatory on the Magistrate to draw up a formal charge^ in every case where 
he holds that a prinia facie case has been made out by the prosecution and 
the other conditions laid down in the Section are fulfilled. The duty is cast on 
the Magistrate to frame a charge and he must be careful to see that the 
charge, while it alleges all tliat is necessary to constitute the offence charged, 
does not contain any unnecessary allegation. Further, the charge ought not to 
allege positively any thing of which the allegation in a positive form is not 
jusiificd by the materials before the Court. The prosecution is entitled to insist 
that the cliarge be so framed by the Court as not to cast on it any unnecessary 
burden.^ In framing a charge the Magistrate must be solely guided by the 
offence disclosed on the evidence and should not be influenced by any other 
considerations.® As to the consequences of a failure to frame a formal cliarge 
see Section 535 infra and notes thereunder. 

As to the procedure to be followed where the offence disclosed is 
exclusively triable by the Court of Session or for other reason the Magistrate 
considers the case to be a fit one for commitment to the Court of Session, see 
Section 347 infra and notes thereunder. See also Section 207 and notes 
thereunder. 


Note 6. 

1, (1892) IG Bom 580 (584. 585), Empress v. 

Ahdnl Xiahimnn. 

(1800) Ratanlal 499 (499), Empress v. 

Faliira. 

(1029) 1029 Bom 31.8 (319): 53 Bom 611 : 30 
Cri L Jour 1090, Krishnaji Prabha- 
Jear V. Emperor. 

(1897) 24 Cal 429 (431, 432), Empress v. 
Kai/oinultah ^Mandtil. 

2. (1004) 1 Cri L .Tour 1010 (1013, 1014): 2 Low 

Bur Rul 285, AJjHprror V. IJla Gyi. 
(190.5) 2 Cri L Jour 464 (465): 1906 Upp Bur 
Uul 33, Emperor v. Nga Po Si. 


Note 7. 

1. (1926) 1926 Cal 537 (538); 27 Cri L Jour 

406, Mahomed Bafique V. Emperor. 
(1932) 1932 Cal 865 (865): 33 Cri L Jour 
828, liatjhubir Kahar v. Emperor. 
[See (1869) 3 Beng L R App 149 (150), 
Empress v. N and Kumar]. 

(1892-96) 1 Upp Bur Rul 37 (37), Eynpress 
V. Nga Po Ku. 

2. (1889) 1889 Pun Re Cr No. 26, page 85 (89, 

90), Srtni Singh v. Empress. 

3. (1901) 1901 Pun Re Ct No. 5, page 11 (15, 

16), Mukerji v. Emperor. 
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As to whether a charge need be drawn up in a warrant case tried 
summarily, see Sections 263 and 264 infra and notes thereunder. 

As to the power of the Magistrate to discharge the accused where the 
complainant iails to appear on the date of hearing, see Section 259 and notes 

thereunder. 

« 

8. Charge — What it should contain . — See Sections 221 to 223 ante. 

9. Effect of the framing of the charge. 

As to whether the fact that a charge is framed in respect of a less 

serious offence amounts to a discharge of the accused in respect of a more 
serious offence alleged against the accused, see Notes under Section 253. 

255 (1) The charge shall then be read and explained to 

the accused, and he shall be asked whether he is 
guilty or has any defence to make. 

(2) If the accused pleads guilty, the Magistrate shall record 
the plea, and may in his discretion convict him thereon. 


Synopsis. 


Note No. 

Legislative changes. I 

Applicability of the Section to secu- 
rity cases. 2 

“Read and explained." 3 

“Shall be asked" 4 

Plea of guilty — What is. 5 

Plea of guilty — Value to be attached 

to. ® 


Note No. 


Admission by pleader. 7 

Plea of guilty by one of several co- 
accused — Effect of such admission. 8 

Shall be recorded. 9 

"May in his discretion convict." 10 


Effect of non-compliance with the 
Section. 


Sec. 284 
Notes 
7 *-« 


Sec. 255 


Other Topics. 


Accused’s Vakil’s plea. See Note 1 , Pts. 1, 2 

and 4. « o 

Admission of facts but not of oneuce. bee 

Note 10, Pt. 3. 

Aggravating circumstances to be cxplameu 
to accused. See Note 3, Pt. 4. 

Confession to bo taken as a whole. See Note 
9, Pt. 3. 

♦ 4 
4 


Conviction without evidence or charge on ad- 
mission. See Note 4, Pt. 1. 

EQcct of plea for S. 30 Evidence Act, See 
Note 8. 

Warrant Case — Subsequent conversion into 
summons case — Cross-examination. See 
Sec. 25G, Note 2, Pt. 2. 


• (Code of 1882— S. 255.) 

Same as that of 1898 Code. 

(Code of 1872— Ss. 217 and 324.) 

217. The charge shall then be read and explained to the 
accused person, and he shall be asked whether he is guilty or has 
any defence to make. 

324. If an accused person admits the commission of an 
. Accused may bo con- offence before a Court competent to try him for such oCeiicc, auch 
victed on his own plea. Court may convict him on his own admission. 

(Code of 1861— S. 251.) 

251. Thecharge shall then Ic read to the accused person 
and ho shall be asked whether he is guilty or h.u^ any defence to 
make. 


. Plea. 
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Sec. 285 
Notes 
1—6 


1. Legislative Changes. 

The words “and explained" were first inserted in Section 217 of the 
Code of 1872. 

2. Applicability of the Section to security cases. 

This Section applies also to an inquiry under Section 117 where 
security proceedings are taken for good behaviour, except in so far as the 
framing of a charge and the reading of the same to the accused is concerned. 
In such an inquiry therefore the Magistrate may ask the accused if he pleads 
guilty.^ 

3. "Read and explained. ' 

The charge must be read and explained by the Magistrate himself and 
not by his clerk or amla} The accused is entitled to know with certainty and 
accuracy the charge brought against him.^ It should therefore be so explained 
as to make the accused clearly understand the nature of the charge.® 

The aggravating circumstances of the offence, if any, must also be 
made known to the accused.'^ 

4. “Shall be asked." 

The accused cannot be called upon to plead until a cliarge is framed 
upon the evidence recorded and the cliarge has been read and explained to 
him. 

Where a Magistrate convicts the accused on his own admission with- 
out recording evidence and witliout framing a charge, the conidction is liable 
to be set aside.^ 


6. Plea of guilty — What is. 

A plea of guilty is an admission of all the facts on which the charge 
is founded, as well as an admission of guilt in respect of them.^ Where the 
accused pleads guilty to a particular offence, he cannot be convicted for a 
different offence.^ The plea of guilty with qualifications does not amount to 


Section 255 — Note 2. 

1. (1027) rJ27 All C60 (001) : 50 All 71 : 28 Cri 
Ti Jour 792. Tr\lo)i v. Emperor. 

[See also (1928) 1928 All 270 (271, 
272) ; 30 Cri L Jour 6 : 50 All 5U9, 
Emiuror v. -Ynrajw.] 

Note 3. 

1. (1871) IG Sutb ^Y H Cr 43 (43), Empress v. 

Jehtitiifcer Buhsh Khon. 

•2. (1010) 1910 Cal 188 (192) : 10 Cri L Jour 
497 (601) •. 42 Cal 957, Amrttalal 
Hdzrn V. Emperor. 

(1923) 1923 Kang 141 (142) : 24 Cri L Jour 
.871, Ah Lin v. Emperor. 

[See also (1893-1900) 1893-1900 Low- 
Bur R 328 (328), Ni.aNye v. £nj;>rcsi.3 
3. (1890) 6 Cal 820 (827), Empress v. yuim- 
bilce, 

[Sec also (1923) 1923 All 285 (280) ; 
25Cii L Jour 592. Judha Binyh v. 
Emperor.] 

1. (1871) Ratuulal 55 (56). Hey. v. Mukta 
Mnnba. 

Note 4. 

1 . (1900) 4 Cri L Jour 231 (231) : 20 Mad 372, 


Emperor v. China Payan.' 

[See also (1921) 1021 All 282 (283) : 
22 Cri L Jour 14C, Ganga Charan y. 
Emperor. ] 

Note 5. 

1. (1900) 4 Cri L Jour 471 (475) : 3 Low BurB 

208, Abbas Alt v Emperor. 

11925) 1925 Lah 153 (155; : 25 Cri L Jour 
707, Emperor \. Ohulam J2aja. 
WUcu the accused admitted that ho 
obstructed tbo road under mistake 
without admilliog that danger or 
injury was caused to any person, 
he cannot be convicted under 
S 283 I P C 

[See also (1935) 1935 Cal G8l (682), 
Hemchandra Chongdar v. Emperor, 
Held that the so-called plea of 
guilty m the case was not a plea of 
guilty butan assertion ol louocencc.] 

2. (1870) 13 Suth W R Cr 55 (50), Empress v. 

Gobadur Jihooyan. Plea of guilty to 
mutdor — Couviction for culpable 
homicide not amounting to murder 
— Conviction set aside. 
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Soo. 255 
Notes 
6—7 


a plea of guilty to the charge.® A plea of guilty refers not to any section of 
the Criminal statute, but to acts alleged against the accused.'* 

6. Plea of guilty — Value to he attached to. 

A plea of guilty, no less than a confession, must be received with 

caution.^ Where the accused belongs to a class of people ignorant of the most 

elementary principles of law it is extremely dangerous to admit a plea of guilty 

without the closest scrutiny of the meaning of the acknowledgment.® 


7. Admission by pleader. 

A plea of guilty must ordinarily be made by the accused himself and 
not by his pleader^ except where the accused is permitted under Section 205 
ante to appear by his pleader.® 

A plea of self-defence is not inconsistent with a plea of not guilty 
and consequently where the accused pleads not guilty, and in the course of 
the argument his pleader advances the plea of self-defence, it is the duty of 
the Court to admit the plea and to say upon the facts of the case what 
offence, if any, has been committed.® In the undermentioned case, it was held 
that though the Court could not at the trial convict an accused merely upon 
the admission of his pleader, yet in an appeal the appellate Court could act 
upon an admission of fact made in the appeal by his pleader especially 
where it does not cause prejudice to the accused.** 


3.(1920) 1020 Cal 522 (523): 21 Cri LJour 
517, L’lM/JtTor V. Aktib AH Mazum- 
dnr. 

(ISG'J) U Suth W U CrG(G). Empress v. 
Jaipal Koirec. Grievous hurt — 
Plea of anger. 

{1920) 1020 .Ml 203 (204): 21 Cri L Jour 
C)Qtb,BanicaTi Lai v. Etnperor. Ad- 
mitted travelling without railway 
ticket, hut [jlcadcd no time. 

(1897) 19 .Ml 119 (1-20. 121). Empress v. 
Bhadu. Offenco punishabJo under S. 
302— Plea was “I killed my wife ; 
she called me 'icarc' " — Held that it 
was not an unqualilied plea. 

(1891) Ralanlal .5:J2 {632, 53:i). Empress 

LaUshmnii. .\dinits killing — Pleaded 
provocation — .tduUery. 

(1894) Ralanlal 098 (698). Empress v. Mhn- 
tanja. Plea of guilty — Put added 
he committed the homicide when 
be was subject to epileptic fits. 
tSeo also (1928) 1928 L.ih 827 (828) : 
29 Cii LJour G45, Hi. Barkan 
Emperor.) 

(1876) 25 Suth W R Cr 2:3 (21). Empress v. 
Sonnvullah. Plea that ‘-Struck wife 
but did not intend to kill" is one of 
not guilty. 

(1915)1915 Cal 1.53 (15:3): 15 Cri LJour 
70:i. Gnpa Huy v. Emperor. .Ml the 
elements of otfence not adinittc'l. 

(1930) 19:30 Horn 17G (17G) . :UGfi LJour 
920, Emperor \. Hahaden Ciohutd 
Hayarkar. All the ctemonts of of- 
fence not admitted. 

(1919) 1919 Lorn IGO (IGO) ; 13 Bom 842 : 20 
Cri L Jour G81, Hiirarji lin.ihun'Uh 


V. Emperor, .\dmitted facts did not 
disclose deceit, a necessary element 
of the charge — Conviction set aside. 

1. (1932) 19:32 laih :Jb:3 (:3t>4) : 3:3 Cri L Jour 
C4G, Bahadur Simih v. Emperor. 
(1926) 192G Lah -lOu ( lUG) : 7 Lah 359 : 27 
Cri L Jour 907, Basant Simjh v. 
Crnivn. 

Note 6. 

1. (1860) 1866 Pun Re Cr No. 47, page 5G, 

Crown v. 'Zool/oo. 

(1935) 1935 Rang 49 (51) : 12 Rang GIG : 8G 
Cri L Jour 336, A'l/a Y loa v. Em- 
peror. Court should carefully con- 
sider if the accused understood the 
nature of the charge to which ho 
ple.idcd guilty. 

2. flS97-1901) 1 I'pp Bur R 72, Hi Syeln 

V. Empress. 

Note 7. 

1. (1871) 15 Suth \V R Cr 42 (12), Empress v. 
Ilnopa fSnirnlln. 

(1901) 1 Cri L Jour 9:39 (0.39) (Roin), Empe- 
ror V. Burstnyli Hathurdas. 

(See (192.5) 1925 Oudli ;305 (;30G) : 26 
Cri L Jour 179, The Hunicipal 
Board, Lnclnou' Messrs. Tula. 
Him &Soiis. C.iso relatiiig to olU-u.-e 
triable af ca-e ] 

2 (191:5) 14 Cri L Jour 272 (272) . 6 S nd Ltt 
20G. Mt Jamal i\<tlun v. rlnijx ror. 
(1020) 10'2G Pom •2l>‘ (221) . '-O Pom 250 : 27 
Cri L Jour 440, B-n .' 5 SI’.ih v. Eni- 
jtcror. Suniiuoiis -.-.l o. 

3. (1890-97)1 Cal WN >15 . IT). Basupat 

Oope V. Him Bhaj in 

4. (1923) 1928 Bom 2U y;i2, 216): 52 Bom 

G86 : 29 ( ri L Jour 990, Bansilal 
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Sec. 255 
Notes 
8—10 


8. Plea of guilty by one of several oo.acoused — Effect of such admis- 
sion. 

A plea of guilty by one of several co-accused may be taken into 
consideration against the other accused, only where the latter are "tried 
jointly" with the former within the meaning of Section 30 of the Evidence 
Act. In a warrant case, it is only after the prosecution evidence is over that 
a charge is framed and the accused pleads guilty. In such a case, all the 
accused may be said to be tried jointly and the plea of one accused may be 
considered against the others also.^ The case is, however, different in the 
Sessions trial where the accused’s plea of guilty is recorded at the outset of 
the trial. A prisoner who then pleads guilty and is convicted on his plea cannot 
be held to be "tried jointly" with the others against whom the case proceeds 
under Section 272.^ Where some of the accused jointly tried plead guilty and 
are convicted and sentenced on their plea, they can be examined as witnesses 
against the other accused and it is not for the latter to object that the plea o|f 
guilty of the former should not have been accepted.^ 


9. Shall be recorded. 

The proceedings must show that the plea of the accused has been 
recorded. A conviction based upon a plea not so recorded is bad.^ 

A plea of guilty must be so recorded as to avoid any misapprehension 
or mistake. As far as possible the very words used by the accused must be 
employed. Where there is an inculpatory statement before the charge, the 
exact words of a plea of guilty should be recorded by Question and answer.^ 
The whole and not part of the prisoner’s statement accompanying the plea 
should be recorded ^ Where the plea of the accused is interpreted to the Court, 
the language in which the plea should be recorded is the language in which 
it is conveyed to the Court by the interpreter.'^ 

10. ‘‘May in his discretion convict." , 

Under this Section the Magistrate may convict the accused on his 

plea of guilty, without caUing upon him to enter upon his defence. But he 

is not bound to do so.^ In an ordinary criminal case, however, (to which 

possibly a charge of murder is the only exception) the Court should, as a 


Gangaram Vanix. Emperor. 

Note S. 

1 (1914) 1914 IMad 40 (4G) : 88 JEad 302i: 15 

Cri L Jour 13, Bali Reddy, In re. 

2 (1914) 1914 ^1^^ 45 (46) : 38 Mad 302 : 15 

Cri Ij Jour 13, Bali Reddi, In re. 
(1899) 22 Mad 491 (494). Em 2 »rcs$ v. Lahsh- 
mayya Pandaram. 

3 (1935) 1085 Cal 580 (585): 3G Cri L Jour 

1322 (S B), Emperor v. Fran 
Krishna ChaUravarty. 

Note 9. 

1. (1901-05) 0 Cal W N 76 (70) (Notes), Shib 

Chandra Roy v. Nanda Rani Dasi. 

2. (1903) 5 Bom L R 999 (1000). Emperor v. 

Ahdul Ilooscin Shamsuddin. 

[See also (1890) 1890 Pun Re Cr No. 
2, page (5), Shib Ram v. Simla Muni- 
cipal Comtnitlee.i 

3. (1920) 1920 Cal 522 (523) : 21 Cri L Jour 

, 547, Emperor V. AkulAli Masumdar. 


[Sec also (1932) 33 Cri L Jour 570 
(571) : 138 Ind Cas 217, Eagir.il/tt* 
hammad v, Bmperor.'] 

4. (1880) 5 Cal 826 (829), Vaimbilee v. Em- 
press. 

Note 10. 

1. (1007) 5 Cri L Jour 416 (416) ; 3 Low Bur R 
279, Em 2 feror v. Taio Pyti. 

(1921) 1921 Cal 260 (260) : 22 Cri L Jour 
574, Emperor v. Rash Behari Ohose. 

(1923) 1929 Mad 364 (365) : 46 Mad 476 : 24 
Cri L Jour 358, Croxvn Prosecutor 
V. Duraiswayni. 

(1915) 1015 All 221 (224) : 37 .kU 247 : 16 
Cri L Jour 327, Emperor v. Dip Na- 
ram. Plea of guilty not accepted. 

(1933) 1933 Oudh 86 (89) : 8 Luck 2S6 : 34 
Cri L Jour 124. Kunwar Sen v. 
Emperor. 

(1878) 3 Cal 756 (757). In the matter of 
Chumman Shah. 



Trial of Warrant Cases by Magistrates 1441 

general rule accept the plea of guilty and act upon it. It would be a waste 
of public time to hold an elaborate inquiry in such cases.^ But the plea of 
guilty must be clear and \inambiguous and embrace all the elements of the 
offence charged. Where the accused admits some or all the facts aUeged by 
the prosecution, but pleads 'not guilty,’ the proper course for the Court is to 
proceed with the trial.® 

Where the offence is not proved upon the evidence, the accused cannot 
be convicted, even though he does not deny the offence.** 

11. Effect of non-compliance with the Section. 

The record must show that the procedure laid down in the Section 

was followed. Where the record does not show that the charge was read and 
explained to the prisoner^ or that the accused was asked to plead^ the convic- 
tion is liable to be set aside on the ground of prejudice to the accused. 


Sec. 255 
Notes 
40-^11 


255'A. In a case where a previous conviction is charged 
p d 'n Bse 'nnder the provisions of S. 221^ siih-section , 
of previous *conv*ic* and thc accused does not admit piat he has heen 
tions. previously convicted as alleged in the charge^ the 

Magistrate may^ after he has convicted the said accused under 
Sec, 255, sub-section [2), or Sec, 258, take evidence in respect of the 
alleged previous conviction, and shall record a finding thereon. 

Synopsis. 


Note No. 

Scope of the Section. I 

Admission of previous conviction by 

accused. ^ 


Note No. 

“May, after conviction”. 3 

Evidence of previous conviction. 4 


Sec. 255:A 


Other Topics. 

Conflict of decisions prior to enactment of this Legislative Amendments. See Note 1. 
Section. See Note 1, Pts. 1 and 2, 

1. Scope of the Section. , , . , ^ i , i i 

This Section is new and was mtroduced into the Code by thc amena- 

ments of 1923. It provides that evidence of a previous conviction for the purpose 

of affecting the punishment to be awarded can be taken only after tlic 

Magistrate has convicted the accused. It gives effect to the undermentioned 

decisions^ which held that it was illegal to take such evidence before the 

2 (1928) 1928 All 270 (270): 50 AH 599 :• .30 
Cri L Jour 0. Emperor v. Kishan 
Neirain, (Per Walsh, *1.) 

(1031) 1034 Lah 89 (90): 35 Cri L Jour 1153, 
li. Marlin, Private Surrey Ueyi- 
vicnt, Lahore v. Emperor. Ordi- 
narily confession may bo accepted 
and acted upon. 

3. (1007) G Cri L Jour 421 (425) (Bom), E7npc- 

ror V. Sornabhai N'lthabhai. 

4. (1933) 1933 AH G12 (013. G14) : 55 All 857 : 

34 Cri L Jour 1053, B. S. Basu v. 

Eifiperor* 

Note 11. 

1. (1881) 7 Cal 90 (97). Empress v. Qopal Dha- 


nuk. 

(188G) 9 Mad G1 (G3), Aiyaru v. Empress. 
(1909) 7 Cri L Jour 295 (29C) (All), Emperor 
V. Deoki. 

•2. (1915) 1915 Bom 14 (15) : IG Cri L Jour 5.19, 
Dosabhai J. Dhondi v. Emper- r. 
Accused not asked to plead — Cou- 
victioii set aside. 

Section 255-A — Note 1. 

1. (1903) 5 Bom L R 1031 (103.5), Ejvpemr v. 
Itur peddumini/. 

(1892-189G) 1 t'pp Bur R S2 (9-2), Empress 
V. Nqa Yan Gon 

[See aiso (1905-00) 10 Cal W N 195» 
. Uolam Hossciny. Emperor.] 
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Sec. 255.A 
Notes 
1—4 


conviction. Other decisions which took a contrary vie\v^ are now obsolete. 

2. Admission of preYioiis conviction by accased. 

The mere admission by the accused that he had been in jail once, is not 
sufficient to show that he pleaded guilty to a previous conviction for an offence 
rendering him liable to enhanced punishment.^ 

3. “May, after conviction." — See Note i supra. 

4. Evidence of previous conviction. 

Whenever it is required to prove a previous conviction against an 
accused for the purpose of enhancement of punishment, such previous convic- 
tion must be proved strictly and in accordance with law.^ The accused must 
also be called upon to plead to the charge of previous conviction.^ See also 
Sections 311 and 511 and notes thereunder. 


Seo. 256 256/'' (1) If tb© accused refuses to plead, or does not plead, 

Defence clalms to be tried, he shall be required to 

state, at the commencement of the next hearing of 
the case or, if the Magistrate for reasons to be recorded in writing so 
thinlxs fit^ fortlmith^ whether he wishes to cross-examine any, and, 
if so, which, of the witnesses for the prosecution whose evidence 
has been taken. If he says he does so wish, the witnesses uamed 
by him shall be re-called and, after cross-examination and re- 
examination (if any), they shall be discharged. The evidence of 
any remaining witnesses for the prosecution shall next be taken, 
and, after cross-examination and re-examination (if any), they 
also shall be discharged. The accused shall then be called upon 
to enter upon his defence and produce his evidence. 

(2) It the accused puts in any written statement, the Magis- 
trate shall tile it with the r ecord. 

• (Code of 1882— S. 256.) 

256. If the accused refu.'^es to plead or does not plead, or claims to bo tried, be shall 

bo called upon to enter upon bis defence and to produce bis evi* 
Defence- denco, and shall, at any time while be is making bis defence, be 

allowed to recall and cross-examine any witness for (be prosecution 
present in the Court or its precincis. 

If the accused puts in any written statement, the Magistrate shall file it with the 

record. 


2. (1923) Cal 707 (707): 50 Cal 867: 25 
Cri L Jour 527, Dchri Sonar s. 
Knivcror. 

Note 2. 

1. (1902) 4 Horn L K 177 (177), Emperor v. 

Note 4. 

1. (1916) 1910 Cal 314 (.145) : 17 Cri L Jour 185 
(180) : 48 Cal 1128, Emperor v. Sheikh 
Alid III. 

(1917) 1917 Mad 180 (187): 17 Cri L Jour 
170 (180), Turimella Xieiiurtnua, 

in re. 


(1881) 2 Weir 2GG (206), Yippaka Daligadii, 
In re. 

2. (1902) 4 Bom L R 177 (177), King-Emperor 
V. Gonind Sakharam. 

(1932) 1932 Sind 107 (111); 33 Cri L Jour 
902, Jethmal Parsram v. Emperor. 
[See also (1930) 1930 Sind 58 (59): 31 
Ori L Jour 703, Murido v. AJmperor. 
Previous security proceedings against 
accused taken iulo consideration 
in awarding punishment, without 
questioning accused — Procedure held 
improper.] 
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Synopsis. 


Note No. 


Legislative changes. ^ 1 

Scope and applicability of the Section. 2 
“Refuses to plead, or does not plead 

or claims to be tried." 3 

“The accused shall be required to 

state." 4 

“At the commencement of the next 

hearing , . . ." 3 

Right of accused to cross-examine the 

prosecution witnesses. 6 

Waiver of the right under this Sec- 
tion. -7 


Note No. 


“Recalled .... .and discharge the wit- 
nesses." 8 

Ebcamination of the remaining wit- 
nesses. 8 

The accused shall then be called upon 
to enter on his defence and pro- 
duce his evidence. 10 

Expenses of witnesses. 11 

Written statement of accused. 12 

Effect of non-compliance with this 

Section. 13 


Other Topics. 


Accused unrepresented. See Note 5, Pt. 10. 
AdjourunieDt for accused’s evidence. See Note 
10, Pts. 0 and 16 ; Note 2, F-N (6). 
Adjournment for cross-examiuKtion. See Note 
6, Pt. 2 ; Note 6, Pt. 6a. 

Adjournment for prosecution witnesses. See 
Note 9. Pt. 2. 

Commencement of trial. See Note 3. 
Cross-examination after defence evidence. See 
Note 7, Pts 3 and 4. 

Defence bv cross-examination. See Note 10. 

Pt. 7 ;’Note 12, F-N (6). 

Discretion and privilege of defence counsel. 
See Note 6. F-N (7). 

Discharge of witnesses with or without consent 
of accused. See Note 7, F-N. (5) ; Note 8. 
F-N (3). 

Duty of Magistrate. See Note 4, Pt. 3. 


Fresh prosecution witneses. See Note 9, Pt. 1. 

Inapplicability to disciplinary jurisdiction 
under Letters Patent. See Note 12, Pt. 10. 

Joint trial of summons and warrant cases. Sec 
Note 2, Pt. 3. 

Object. See Note 5, Pt. 2. 

Reservation of cross-examination. See Note 2, 
Pt. 9. 

Several accused— Right of each. See Note 6, 
Pt. 5. 

Summary cases — Further cross-examination. 
See Note 2, Pis. Sa to 8. 

Waiver by accused’s counsel. See Note 7, Pt. 

5 . 

Warrant case — Subsequent conversion into 
summons case See Note 2, Pt. 2. 

Written statement and examination of ac- 
cused. See Note 12, Pt. 9. 


1. Legislative changes. 

A. Difference between Codes of 1861 and 1872: — 

In 1872 a sub-clause was added by which the accused's written state- 
ment, it any, might be received and filed with the record. It ran thus “if the 
accused puts in any written statement, the Magistrate may file it with the 
record, but shall not be bound to do so. 

B. Differences beween Codes of 1872 and 1882: — 

(i) Instead of the clause “if the accused person liavc any defence to 
make to the charge, he shall be called upon to enter upon the same” the 
clause "if the accused refuses to plead, or does not plead, or claims to be 
tried, he shall be called upon to enter ui>on his defence” was inserted. Dcci- 


Seo. 266 
Notel 

-I 


(Code of 1872— S. 218.) 

218. If the iiccUBod person have any defence to make to the charge he shall be called 

upon to enter upon the same and to produce his witnesses if in at- 
Defence. tendance, and shall be allowed to recall, and cross-e.xamiue the 

witnesses for the prosecution. 

If the accused person puts in any written statement, the Magistrate may lilc it with the 
record, but shall not to bound to do so. 


(Code of 186 1. S. 252— Same as the first para, only of S. ‘21b of 1872 L’oclo.) 
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Seb. 256 
Notes 
4—2 


(iii) The clause “and shall, at any time while he is making his defence, 
be allowed to recall and cross-examine the witnesses for the prosecution, 
present in Court or its precincts" was substituted for the clause “and shall be 
allowed to re-call and cross-examine the witnesses for the prosecution” occurr- 
ing in the Code of 1872. 

(iv) In the clause regarding the filing of the written statement of the 
accused the word “shall” was substituted for the word “may” and the words 
“but sliall not be bound to do so” were omitted, 

C. Differences between Codes of 1882 and 1898: — 

In the 1898 Code after the words “if the accused refuses to plead, or 
docs not plead, or claims to be tried” the words “he shall be required to 

state they shall also be discharged” were added. At the same time, 

the provision in the Code of 1882 by which the accused was given the right 
to “recall and cross-examine prosecution witnesses at any time while making 
his defence” was repealed and it was provided that the accused should be 
called upon to enter upon his defence after the examination, cross-examination, 
and re-examination of the prosecution witnesses. 

D. Changes made in 1923: — 

After the words “he shall be required to state” the words “at the 

commencement of the next hearing of the case forthwith” were added 

thereby requiring the Magistrate to ask the accused if he wished to cross- 
examine the prosecution witnesses already examined, not on the day on wliich 
a charge is framed, but at the next hearing only, unless for reasons to be 
recorded in writing the Magistrate thinks fit to put the question on the same 
day as he frames the charge. 

2. Scope and applicability of the Section. 

Section 255 ante provides that when the accused pleads guilty in a' 

warrant case the Magistrate may convict him upon such plea. This Section 
provides for the procedure to be followed when the accused does not plead 
guilty. It provides inter alia that the accused should be asked to state whethef 
he wishes to cross-examine any of the prosecution witnesses whose evidence* 
has been taken and if he so wishes, the witnesses named by him should be' 
recalled and he should be allowed to cross-examine them. It has been seen in 
the notes under Section 252 that in warrant cases the accused can be allowed 
to cross-examine the prosecution witnesses even before the charge is framed. 
The present Section confers on the accused an opportunity of cross-examining 
the prosecution witnesses a second time after the charge is framed. The 
reason for this provision is that in warrant cases the accused is in a position 


2. (1869) 11 Sutb W R Cr 15 (15), Empress v. 
Section 256— Note 1. Tolaravx. Witnesses not in atten- 

1 ( 1873 ) 19 Suth W R Cr 58 (53. 54), J, B- dance— Failure to . ask accused to 

Beiliss V. Empress. produce evidence not a flaw. 


sions bearing on the interpretation of the former expression^ are only of 

academic interest now. 

% 

(ii) For the words “to produce his tvitnesses if in attendance”^ the 
words “to produce his evidence” were substituted in 1882. 
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to know the exact case he has to meet only after the charge is framed.^ As 
to whether the accused is entitled as of right to cross-examine the prosecution 
witnesses before the charge is framed, see Notes under Section 252 ante. 

A second opportunity to cross-examine prosecution witnesses is vouch- 
safed to the accused only in warrant cases. The accused has no such right in 
summons cases. But where a case is commenced as a warrant case but subse- 
quently it appears that only an offence triable as a summons case has been 
committed, it is not open to the Magistrate to suddenly revert to the procedure 
of summons cases and he is bound to allow the accused further opportunity 
of cross-examining the prosecution witnesses if he desires for it.^ {See Notes 
under Section 251). Similarly, as has been seen in the notes under Section 241, 
where a summons case and a warrant case are tried together, the procedure 
prescribed for warrant cases should be followed. In such a case also if the 
Magistrate finds that, the charge in respect of the warrant case is unsustain- 
able and decides to proceed with the other offence alone it is not open to him 
to deny to the accused the opportunity of further cross-examination of the 
prosecution witnesses provided for by this Section.^ 

Section 262 infra provides that in warrant cases tried summarily the 
procedure prescribed for the trial of warrant cases should be followed. Sec- 
tion 263 provides that in summary trials, in cases in which no appeal lies, a 
formal charge need not be drawn up. The question has arisen whether this 
Section (Section 256) applies to warrant cases tried summarily in which a 
charge is not framed. On this question there is a conflict of decisions. On the 
one hand it has been held by the High Courts of Calcutta,^^ Madras'* and 
Patna^ and the Judicial Commissioner’s Court of Sind® relying on the general 
provisions of Section 262, tliat the Section applies to sucli cases notwithstanding 
the absence of a formal charge. But on the other hand, it has been held by 
the High Court of Bombay'^ and the Chief Court of Oudh® that the Section 
does not apply to such cases as it only contemplates cases where a charge is 

framed. 


Note 2. 

1. (1874) C N W P I[CR281 (287), Lall Maho- 

med V. Empress. 

(1879) 2 A31 253 (258), Empress v. Baldco. 
(1910) 1916 Lah 295 (2) (29C) : 17 Cri L Jour 
81(85)-. 1916 Pun Re Cr No. 1. 
Ahmad Baksh v. Emveror. 

(1914) 1914 Lah 656 (557) : 1914 Pun Re Cr 
No. 11 : 16 Cri L Jour 140, Moola v. 
Emperor. 

(1933) 19.33 RanR 29 (29, 30) : 34 Cri L Jour 
468. Zomtn v. Emperor. 

2. (1916) 1916 Mad 610 (1) (CIO) : 16 Cri L 

Jour 250 (251). In rc Appavu Bada- 
^achi. 

(1928) 1928 Lah 291 (205) ; 29 Cri L Jour 
235, Devidial v. Mt. liattan Devi. 
(1925) 1925 Oudb 200(1) (200) : 25 Cri L 
Jour 1271, Balan v. Bam 

Saqnr. 

(1921) 22 Cri L Jour CS3 (684) : 63 Ind Cas 
619 (Pat), Munshi Teh v. Emperor. 

3. (1915) 1915 Mad 1200 (1200) : 16 Cri L Jour 


540 (540) : 39 Mad 503, In rc Balla^ 
bnndi Sobhandari. 

3a. (1020) 1920 Cal 760 (2) (770) ; 22 Cri L 
Jour 671, Nepal Bwjdi v. Emj’eror. 
(1927) 1927 Mad 78 (80) : 50 Mad 740 ; 28 
Cri L Jour 12, Baju Achari, In re. 
Magistrate must record reasons for 
refusing to allow time to accused 
lor saying if he wishes to cross- 
examine. 

5. (1920) 1920 Pat 49-2 (493) : 21 Cri L Jour 

630, Tiltu Sahuv. Emperor. Right 
to rc-cross-exaraine. 

6. (1930) 1930 Sind 146(147): 21 Sind L H ;: »> : 

31 Cri L Jour 683, Bhidu v. Emperor. 
Accused is entitled to havu further 
time for producing his osiiloncc. 

7. (1926) 1926 Bom 226 (226. 227) : 27 Cri L 

Jour 431, Vmaji K rishnaji iS'onni'tiHi 
V. Emperor. 

8. (1932) 1932 Oudh 212 (2»:v 241) : 7 Luck 

699 ; 33 Cri L Jour .506. Gokaran v. 
Emperor. 


Seo. 256 
Mote 2 
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Notes 
2—4 


As to the applicability of the Section to proceediixgs for the taking of 
security for good behaviour, see Section 117, Note 4. 

As to the applicability of the Section to proceedings under Section 145, 
see notes under that Section. 

As to whether the accused is entitled to cross-examine prosecution wit- 
nesses a second time after the charge is framed in preliminary inquiries before 
commitment to Sessions, see notes under Section 213 ante. 

As a general rule, the cross-examination of a witness should be made 
immediately after liis examination-in-chief is over and the cross-examination 
cannot be reserved till the other witnesses have been examined unless the 
Court, in its discretion, permits the cross-examination to be reserved. This 
Section provides an exception to this general rule because it entitles an accused; 
person in a warrant case to defer the cross-examination of the prosecution 
witnesses till the witnesses have been examined in chief and a charge is 
framed.® 

The Section applies not only to cases where the charge is framed before 
the prosecution has completed its evidence but also to cases where the charge 
is framed after all the prosecution witnesses have been examined-in-chief.^® 

3. “Refuses to plead, or does not plead or claims to be tried.” 

If the accused "refuses to plead or does not plead or claims to be tried" 
the procedure laid down therein sliould be followed. The expression “Claims 
to be tried" includes cases where the accused pleads not guilty. Where the 
accused denies the cliarge and pleads not guilty he is entitled to be dealt 
with under this Section although he may admit all or any of the allegations 
of the prosecution.^ The procedure provided in the Section should be followed 
not only when the accused pleads not guilty or claims to be tried but also 
where he refuses to plead at all or docs not plead.^ The effect of this provi- 
sion is that an accused is not bound to answer at all any question put to him 
and can, if he likes, decline to plead. Hence by declining to plead he does 
not commit any offence under Section 179 of the Penal Codc.^ 

Does the expression “Claims to be tried'' in this Section show that in 
warrant cases the “trial” does not begin till the charge is framed and the 
accused claims to be tried? For a discussion on this question, see notes under 

Section 4 (k). 

4 “The accused shall be required to state." 

This provision requiring the Magistrate to ask the accused if he wishes 

to cross-examine the prosecution witnesses examined before charge was in- 
troduced for the first time in the Code of 1898. In two old decisions, one of 


<) (1910) 11 Cri L 3our 15G (156) : 4 Ind Cas 
1013 (Mad), In re Asndnll Hussain 

Khan. , . 

(See also (1906) 3 Cri L Jour 23 (25) : 
3 Low Bur Rui 109, Po Wa v. Em- 
peror]. „ T 

10 (1932) 1932 Mad 559 (559) : 33 Cn L Jour 
738. Muthinh J’illai v. Emperor. 
(But see (1925) 1925 Nag 147 (151) ; 
25 Cri L Jour 1152. Gantiadhar v. 


Bhangi Sa. Submitted uot correct.] 
Note 3. 

1. (1907) 6 Cri L Jour 424 (425) (Bom), Etn‘ 

peror v. Somahhai Nathabhai. 

2. (1869) Ratanlal 19 (19), Beg v. Sattija. Case 

uuder Code of 1861. 

3. (1924) 1924 Mad 540 (510): 47 Mad 396: 25 

Cri L Jour 374, Tirumaia Beddy, 
In re . 
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the High Court of Calcutta decided in the year 1876^ and the other of the High 
Court of Allahabad decided in 1874,^ it was laid down that the Magistrate 
before discharging the prosecution witnesses should ask the accused if he 
required them for his further cross-examination. That was suggested only as a 
rule of convenience. Now, the Magistrate is bound to question the accused 
on that point; it lias been made a statutory duty on the part of the Magistrate. 
It is of vital importance that the accused should in all cases be asked at the 
appropriate time if he wishes to cross-examine the prosecution witnesses.* But 
as to whether such an omission is a material irregularity or not. see Notes 

under Section 537. 

The Code does not explicitly require the Magistrate to record the 
fact that he has observed the provisions of this Section. But it is a safe 
and sound rule that when the law requires anything to be done, the fact that 
this has been done should be recorded.** Hence, it is important that the record 
must show that the Magistrate has complied with the provisions of the Section 
by questioning the accused in the manner laid down therein. 

5. “At the commencement of the next hearing 

There was no provision in the Section as it stood originally in the 

Code of 1898 as to the particular time at which the accused was to be 
asked to state whether he wishes to cross-examine any and. if so. which of 
the prosecution witnesses.' Under these circumstances it was held in some 
cases that the Magistrate should ask the accused if he wished to cross-examine 
any of the prosecution witnesses, immediately after the charge was read and 
explained to him and he entered his plea.'" By the Amending Act XVIII of 
1923, it was laid down tlxat the question should be asked by the Magistrate 
not on the day when the clxarge is framed against the accused and he is 
asked to give his plea, but on the next hearing day only; and that if the 
Magistrate chose to put the question on the same day, he should record his 
reasons for so doing. The object of the rule requiring the Magistrate to ask the 
question on the next hearing is tliat sufficient time should be given to the 
accused to consider and decide whether it is necessary to cross-examine again 

the prosecution witnesses.* 

If the Magistrate puts the question on the same date on which the 


8eo. 256 
Notes 
4—6 


Nole 4. 

1. (1876) 25 Suth W U Cri ‘18 (49). Queen v. 

Ramhisihen Jlnlwai. 

2. (1874) 6 N \V P H C R 284 (288). Empress 

V. Edit ^[nho)ni•d. 

3. (1914) 1014 L:ih 556 (556): 1014 Pun R' Cri 

No. 11 16 Cri L Jour 140. Mooln v. 

Km licror. 

4. (1000-02) r Low Bur Rul 238 (240). Chit 

Tun V. Crown. 

5. (1911) 12 Cri L Jour 80 (1) (89) ; 0 Iml Cas 

408 IL B). Emperor v. Lnnshd. 
{1901)14CPLR 137 (187). Emperor v. 
Unirao Patci. 

[Blit compare (1981) 1931 Oudh id 
(74): 32 Cri L Jour 330. Snehehula- 
nandw Emitcror. .Iccuscd having 
refused to make any answer to any 
question — High Court declined to 

Cr. P. C. 182 &, 183 


presume that the ■Magistrate had 
not complied witli Section.] 

Note 5. 

1. (1910) 11 Cri L J ur 128 (12.8): 37 Cal 236, 

Jnder Rai v Emperor. 
la (1910) 12 Cri L Jour 47L (472): 11 liid Cas? 

1007 (All), Muhin v. Shevraj Simih. 

2. (1925) 1925 Lah 339 (3-10): 26 Cri L Jour 

1158, Phumnn iSingh v. Emperor. 
(1927) 1927 Mud 78 (79); .50 Mud 710: 2.8 
Cri L Jour 12. litiju .Ichnri. In re. 
(1928) 32 Cal W N 16 (15) (Notes). 

(1932) 19.32 Oudh 298 (300); 31 Cii L Jour 
.58: 8 Luck 13.5. Moh'inir<> 

A/qnr Mohani v. Mir.'i E ullnJi 
Beil. 

U920) 1020 Pat 211 (21.5): T, Put 110: 27 
Cri L Jout 199, llninchondra Modnh 
V. Emperor. 



1448 


Tkial op Warrant Oases by Magistrates 


Sec. 266 
Notes 
5—6 


charge is framed, he should record his reasons for doing so.® But it is not 
so much the recording of reasons as the adequacy thereof which should count 
in the determination of the question whether the provisions of the Section 
have been complied with. If no good reasons are forthcoming the mere fact 
that they have been recorded by the Magistrate in writing will not save the 
trial from the taint of irregularity. As a general rule sufficient time must be 
allowed to the accused to consider and decide whether he should cross- 
examine any of the prosecution witnesses and it is only in special cases that 
the Magistrate can require him to state forthwith if he wishes to do so.^ 

Good, adequate and cogent reasons should be given for putting the 
question on the same day.® That it is the usual practice of the Magistrate to 
ask the accused on the same day is not a sufficient reason.® That the Magis- 
trate iiad to go out for urgent work or that the prosecution witnesses had to 
leave the place of trial immediately are not good reasons for requiring the 
accused to state forthwith if he wishes to cross-examine any of the prosecution 
witnesses.*^ But the fact tliat the prosecution witnesses come from a Native 
State it would take a long time to secure their attendance again was a sufficient 
reason.® The convenience of the Magistrate and the witnesses alone should 
not be considered. In a Madras case® the Magistrate put the question to the 
accused on the same day and recorded the reason “the accused is unde- 
fended,” Pandalai, J., holding that the reason was good and sufficient, observed 
“the Magistrate might have considered that as the accused had not engaged 
a pleader, nor appeared desirous of doing so, it would simply be a waste of 
time to defer the question till the next hearing." But it is submitted that this 
reasoning is not sound as the fact that the accused is not represented by a 
lawyer is rather a reason for allowing him time for considering whether he 
should cross-examine any of the prosecution witnesses tl^n for denying hin) 
sucli lime.*® 

As to the consequence of the failure to record reasons, see notes 
under Section 537. 

Though under this Section the accused is entitled to an adjournment to 
decide wliat witnesses, if any, he should cross-examine, it is open to his 
counsel to waive the right to such adjournment and where he does so, the 
failure to adjourn the case cannot be objected to later on.^^ 


6. Right of accused to cross-examine the prosecution witnesses. 

In warrant cases, an accused has three opportunities to cross-examine 
the prosecution witnesses: (a) before the charge is framed under Section 252, 


3. (1027) 1927 .Ml 217 (218): 49 All 310:28 

Cri L Jour 229, Chhajju v. Em- 
j>cror. 

(1029) 1029 Bom 309 (310, 312): 53 Bom 
578 : 31 Cii L Jour 309, Emi)cror v. 
Jj(\](s,hmon Jtam Shet. 

(1930) 1930 M:ul 977 (978) : 32 Cri L Jour 
221, Jnnnrdhanntii v. Emperor. 
(1930) 1930 Bom 241 (241) : 31 Cri B Jour 
743 Vi kraut Naraijan Dcdi v. 
Emperor. 

4. (1030) 1930 Nag 255 (258): 31 Cri L Jour 

705, (Jirdhnriv. Emperor. 

.■>. (1930) 19.30 Nag 255 (257) : 31 Cri L Jour 
705, Girdhari v. Emperor. 


0.(1029) 1929 Bom 309 (310, 312): 53 Bom 
578 : 31 Cri L Jour 309. Emperor v. 
Lalishtnan Ham Shet Altoe. 

7. (1930) 1930 Nag 255 (208) ; 31 Cri L Jour 705, 

Girdhari v. Emperor. 

8. (1920)1926 Lah 434 (434): 27 Cri L Jour 

720, Kura v. Emperor. 

9. (1930) 19.30 Mad 977 (978) : 32 Cri L Jour 

221. J anardhanam v. Emperor. 

10. [See (1927) 1927 Mad 78 (79): 50 Mad 

740: 28 Cri L Jour 12. Raja Achariy 
In re.] 

11. (1934) 1934 Nag 209 (210): 36 Cri L Jour 

41, Sheikh Ibrahim v. Emperor. 
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(b) after charge under this Section and (c) after the accused enters on his 
defence under Section 257.^ 

As regards (a) it has been seen in the Notes under Section 252 that 
there is a conflict of decisions as to whether the accused is entitled as of right 
to cross-examine prosecution witnesses before the charge is framed. {Se€ 
notes under Section 252). 

But as regards the right of cross-examination granted under this 
Section, it is an absolute right and the Magistrate has no power to disallow 
such cross-examination.^ The accused is not bound to show that he has reasoiv 
able grounds for exercising his right under the Section.^" The fact that the 
witnesses have been already cross-examined by him before the charge, does 
not deprive him of his right to cross-examine them again under this Section.^ 
It has been held tlaat even if the previous cross-examination was on the 
distinct understanding that the accused would not require the witnesses to be 
re-called for further cross-examination after the charge, he cannot be deprived 
of his rights under this Section if he wishes to exercise them.*^ If there are 
more than one accused, each of them should be given an opportunity to cross- 
examine the witnesses.® The accused should be given a full and reasonable 
opportunity to exercise his right under the Section and he should be allowed 
sufficient time to engage a pleader to cross-e.xamine the witnesses.®* 


Note 6. 

1 (1920^ 1920 Mad 201 (203); 43 Mad 411: 

' 21 Cri L Jour 297, \V. II. Lockley v. 
Emperor. 

(1923) 1923 Mad 009(013) : 40 Mad 449 ; 24 
Cri L Jour 547, Verieai Boiother v. 
Emperor. 

2. (1920) 1920 Mad 201 (203) : 43 Mad 4U ; 21 
Cri L Jour 297, W. H. Lockley v. 
Emperor. 

(1924) 1924 Nag 114 (114) : 25 Cri L Jour 
912, Radhalc^san v. Rama Krishna. 
(1929) 1929 Bom 309 (311): 53 Bom 578 : 
31 Cri L Jour 309, Emperor v. La- 
kfhman Ramshet. 

(1909) 9 Cri L Jour 140 (147) : 32 Mad 218, 
Pnlnniandy Oounden v. Emperor, 
(1895) 1895 All W N 40 (41), Empre-m v. 
Ram Cliaran Lai. 

(1910) 11 Cri L Jour 520 (520) : 7 Ind Cas 
712 (Mad), In Re Krishnaswamy 
Udayan. 

2a (1674) 21 Suih W R Cri 29 (30), Empress v. 
Amiraddin Eakecr. 

3. (1874) 0 N ^Y P H C R 234 (237), Empress 
V. Lnll Mahootfd. 

(1872) 17 Suth W R Cri 51 (52), In Rc 
Thnknor Dayal Sen. 

(1870) 25 Suth W K Cri :i2 (33). Empress v. 

i^ohinchnndcr Ufi^icTjec. 

(1900) 27 Cal 370 (37L. :a72), Mt. 7.amunia 
V. Ram Tahnl. 

(1900) 2 Bom L R 512 (511). Empresss. 
Nasarvanjl Eda!}i 

(1901)14 CP LR 137 (107): ‘iOIrilCts 
212 (Rang), Emperor v. Vm Rao 
PateL 

(1913) 14 Cri L Jour 088 (338), 21‘ja Rya v. 


Emperor, 

[But see (1897) Batanlal 930 (931), 
Empress v. Govind. Submitted nob 
good Uw.) 

(1905) 2 All L J (Notes) 202 (202), Slier 
Khan v. Emperor. (Do). 

4. (1902) 0 Cal W N 421 (425), Kokil Gkose v. 

Caiimaddi Malita. Under circum- 
stances accused made to pay ex- 
penses. 

[See also (1926) 1926 Pat 214 (215) : 
5 Pat 110 ; 27 Cri L Jour 409, Bam- 
chandra Modak v. Emperor. Cross- 
examination by accused’s pleader 
before charge — Statement by him at 
that time that ho did not any 
longer require the attendance of the 
prosecution witnesses. Not sufliciont 
to deprive accused of his right uu- 
dor this Section.] 

(1920) 1920 Mad 201 (202) : 43 Mad 411 : 
21 Cri Fj Jour 297, IP. i/. Lockley v. 
Emperor. 

[Silt see 11874) 6 N SV P FI 0 R 234 
(287). Empress v. Lall Mahomed.'] 

5. (1007) 11 Ckl SV N (Note-) UO (110), Lala 

R\m ThaU'tr v Emperor. 

5a(l925) 1925 All 28.5(236); 47. Ml 117: 26 
Cri L lour 575, Pila v- Em}>i r r. 
(1916) lOlG Lth 415 (1) (145) : 17 Cri L 

Jour 278 (279), Sher Sui'jh v. Em- 
peror. 

(1911) 12 Cri L Jour .518 (510) : 12 Ind 
O.is 524 (Mad), Arnma'fam„ I'lliai v. 
Enperor. 

(1916) 1916 Mad 933 {0.341 ; 16 Cri L Jour 
786 (786), R'lnt/fisifuiKi/ Padayachi v. 
Emperor. 


Seo. 266 
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This Section does not prescribe the order in which the accused shotild 
cross-examine the prosecution \vitnesses. In these circumstances, under Sec- 
tion 135, Evidence Act, the matter is left to the discretion of the Magis- 
trate and in a proper case he, may allow the accused to cross-exam.ine the 
witnesses in any order he chooses.® 

Where a witness for the prosecution is examined on commission under 
the provisions of Cliapter 40 infra it is open to an accused person to refrain 
from putting in any interrogatories when the commission is first issued, and to 
apply, after the cliarge lias been framed against him, for re-issue of the 
commission together with his cross-interrogatories for the purpose of the 
cross-examination of the mtness.®^ 

As to the point of time up to which the accused can exercise his right to 
have prosecution witnesses re-called for cross-examination under this Section, 
^ee Note 7. 

Below are given some decisions bearing on the extent to which cross- 
examination may be allowed’ 

7. Waiver of the right under this Section. 

Section 252 of the Code of 1861 and Section 218 of the Code Of 1872 ran 


(1916) 1916 Mad 142 (142. 143) : 16 Cri L 
Jour 334 (336) (Mad), In. Muru- 
qrsa Naidu. 

[See (1926) 1926 Pat 2U (215) r 5 
Pat 110 : 27 Cri L Jour 499, Bama- 
chfindra ModaJc v. Emperor ] 

6. (1933) 1933 Cal 189 (190): 84 Cri L Jour 347, 

Mossa Haji Abdul Shakoor v. Em- 
peror. 

6a (1034) 1934 Cal 698 (699) : 61 Cal 824 : 36 
Cri L Jour 2Z9, Dombrain So7}ie- 
sinnr Chovdhury. 

7. (1871) 15 Suth \V R Cr 34 (35). Empress v. 

Islian Dull. Cross'Cxamination need 
not bo confined to matters men* 
tinned in examination. 

(1929) 1929 Cal 1 (7) : 30 Cri L Jour 494, 
Kmi Bazlur Bahmnn v. Emperor. 
If tbo facts nro already on record 
the skilful cross-examiner knows 
when not to make an unskilful use 
of cross-examination. 

(1896) RaUnlal 8C1 (80.3). In re Jnnus 
ntzijcrald. Criminal Court has no 
right to tell the pleader to sit down 
in the middle of his cross-examina- 
tion bccauso he is asking irrelevant 
questions. 

(1919) 1919 Pat 5C5(.565): 20 Cri LJour 560, 
Yusnf V. Bunilal Mandal. Advo- 
cate has a large discretion as to the 
mode of conducting the defence and 
the cross-examination and Court 
should avoid unnecessary interfor- 
once with it. 

(1919) 1919 Pat 515 (516) : 20 Cri L Jour 
566, Mohomed ilian v. Emperor. 
Court has no discretion to forbid 
even scandalous or indecent ques- 


tions if they relate to facts in issue 
or to matters necessary to be known 
in order to determine whether or 
not the facts iu issue existed. 

(1911) 12 Cri L Jour 277 (279) : 10 Ind Cas 
917 (Kang), Zlahomed Ally y. Em- 
peror. The cross-examination is not 
limited to matters raised in evidence 
elsewhere. 

(1914) 1914 Lah 93 (95) : 15 Cri L Jour 148, 
Lakha Sinyh v. Emperor. There is 
no hard and fast rule ns to tbo right 
of a counsel to demand in cross- 
examination the repetition of the 
whole story told in the examination- 
iu-ebief. 

(1918) 1918 Low Bur 22 (23) ; 17 Cri L Jour 
500 (501), Beya v. Emperor. The 
judge has no power to shut out 
leading questions in cross-examina- 
tion. 

(1931) 1931 Sind 88 (38, 39) : 32 Cri L Jour 
CCG, Ilarytnm Sinyh v. Emperor. A 
counsel cannot bo compelled to dis- 
close the questions which ho desires 
to put in cross-examination because 
one of the factors of successful cross- 
examination is that questions should 
be putsuddently to the witness. 

(1892) 14 All 242 (250), Empress v. Sar- 
ijobind Sinyh. It is illegal of a judge 
to threaten a witness with the 
penalties of tbo law. 

(1886) 8 All 672 (675, 677), Empress v. Ishri 
Sinyh. (Do.) 

(1916) 1916 Pat 236 (237) : 17 Cri L Jour 
353 (354) : 1 Pat L Jour 317, Ekyiath 
Sohay v. Emperor. Court can res- 
trict irrelevant cross-examination. 
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as follows; — "If the accused person has any defence to make he^ shall be, 
called upon to enter upon the same and to produce his witnesses if in attei^- 
ance and shall also be allowed to re-caU and cross-examine the witnesses for> 
the prosecution.” There was then some conflict of opinion as to whether the 
right was exercisable at any time. One set of cases^ holding that the accused 
could claim the right at any time before the trial closed or after the close of the, 
examination of his own witnesses, unless he had previously expressly abandon-: 
ed it, and another set of cases^ holding that the right should be exercised at. 
the time when the charge framed was read and explained to the accused and. 
that if not exercised at that time, it could not afterwards be insisted on, though: 
the Magistrate liad a discretion to permit such cross-examination. But the Code 
of 1882 specifically laid down that the accused ‘‘sliall be allowed any time 
while he is making his defence to re-call and cross-examine any witness for the 

prosecution ” 

The present Section has altered this procedure. It makes it quite cl^r 
that the accused is not entitled after he has entered upon his defence to insist 
upon re-calling and cross-examining any of the prosecution witnesses examined 
before the cliarge.^ If he does not exercise his right at the proper time and 
begins to adduce his own evidence, he will be deemed to liave waived his right 
and cannot thereafter claim to exercise it.'* But as the right accrues only after 
the charge is framed it cannot be deemed to be waived by a statement by tlie 
accused or his pleader before the charge that he would not require any wit- 
nesses to be re-callcd for further cross-examination after the clrarge is framed,^ 

8 “Recalled .... and discharge the witnesses.” 

Under the Code of 1882, the accused was given the right to re-call and 

cross-examine the prosecution witnesses "present in Court or its precincts. * 
But these words have been deleted in tlie Code of 1898. The question has- 
arisen under this Code whether the right of cross-examination of tlic prosecu- 
tion witnesses examined before the charge conferred by this Section applies 


Note 7. 

1. (1874) G N W P HC R270 (272), Emj)rcss v. 
Lall Simjh. 

(1881) 4 Mud 180 (131), Talluri VenJcmjya. 

2 (1881)7 Cal 28 (80). Faiz AH v. Koromdi. 
(1874) 22 Suth W R Or 44 (44). Khurruck- 
dharee Sinyh v. Persluidec ytundal. 
(1878*80) 2 All 253 (258), Emyressy. Ba/dt-o 
Sdhai. 

3. (See (1010) 20 :^Iad L Jour Notes 387 (338). 

[Bub see (1010) 11 Cri L Jour 128 
(128) ; 37 Ciil 230. Indcr Uni v. 
Empi-ror. -Submitted not correct.) 

4. (1929) 1929 Mad 201 (202. 203) ; 52 M.id 

355 ; 30 Cri L Jour ‘J08. Public 
Pro&ccutov, ^Iddi'cis v. C hockulinijn 
Anibnlam. F.iiluco to cross-examine 
witness present in Court and begin- 
ning lo oxainine defeneo witnesses 
Held there was waiver. 

[See also (1935) 1935 All C27 (G28) : 
30 Cri L Jour 1>00, D> cp Chand v. 
Empercr. Prosecution witness sum- 
moned to appear for cross-examina- 


tion — All accused represented by 
different counsoLs — One of them 
leading cross-oxainiuatiou and others 
helping him by suggestingipiestions 
to be asUed — If no question is asked 
on behalf of one of accused who is 
present, infcrouco is that he did not 
want to do so.) 

5. (192G) 192G Pat 214 (215) ; 5 Pat 110; 27 
Cri Ij Jour 499, Eamachandra 
^X'>dak V. Emperor. 

(1902) G Cal W N 424 ^425), Kohil Ghosr v. 
Kasiviuddi. 

(1920) 1920 Mad 201 (202) : 43 Mad 411 ; 21 
Cri L Jour 297, If'. II. Lockh ;/ v- 
Etnperor. 

[But se6(1871)GN\VI» lieu 2S( (287), 
Empress Lall Mahomed. Where 
a prosccutiou witness is dis. iKti-god 
before cross-examination with the 
consent of Iho accused he is Jjot 
entitled to have him ro-summonod.) 

Note 8. 

1. (1895) 1895 All W N 40 (11). Empress v. 
Ramcharan. 
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only to witnesses; who have not been discharged or applies also to witnesses 
who have been discharged. On this question there is a conflict of decisions. 
On the one hand, it has been held by the High Courts of Madras^ and 
Allahabad^ that this Section applies only to cases where the prosecution wit- 
nesses required for cross-examination have not been discharged and that where 
they have been discharged, the accused is not entitled to have them re-summoned 
under this Section but they can only be re-summoned in the discretion of the 
Magistrate under Section 257. But on the other hand, it has been held by the 
Calcutta High Court* that the right of the accused under this Section applies 
also to prosecution witnesses who have been discharged. It is submitted that 
the Calcutta view seems to be the better view as it is more consistent with the 
repeal of the words “present in Court or its precints” which occurred in the 
previous Code as there is no reason to restrict the meaning of the word “re- 
called” so as to exclude the sense of “re-summoning" as suggested by the 
Allahabad and Madras rulings cited above. 

9. Examination of the remaining witnesses. 

The words “remaining witnesses” do not necessarily refer only to those 
witnesses who have been named by the complainant as required by Section 252 
Clause 2 and summoned by the Magistrate before the framing of the charge; 
the words are made now to include any witness who according to the prosecu- 
tion is able to support its cause, though he has not been summoned.^ The 
mere fact that certain witnesses are not present in Court does not pre^'ent 
them from being included in the words "remaining witnesses" within the 
meaning of this Section. But the prosecution is not entitled to get an adjourn- 
ment of the case as of right in order to secure the attendance of such wit- 

nesses.2 

10. The accused shall then be called upon to enter on ‘his defence and 
produce his evidence. 

The accused can be called upon to enter upon his defence and produce 
his evidence only after the charge has been framed and his plea asked for 
and after the cxamination-in-chief, cross-examination and re-examination of 
all the prosecution witnesses including the re-cross-examination of such of them 
as were examined before the charge.^ After the accused enters on his defence 


% (1920) 1920 Mad 201 (203, 205) ; 43 Mad 
411 ; 21 Cri L Jour 297, W. H. 
LncJilcy V. J?m;rror. 

3. (1911) 12 Cri !• Jour 471 (472) : 11 Ind Gas 
1007 (All). M7ilva v. Sheoraj Sinyh. 

(1930) 1980 All 495 (490) : 31 Cri L Jour 
7C4, Dnqridee v. Ewpernr. 

(Sro also (1874) 0 N W P H C R 284 
(287), Empress v. LnU Mahomed. 
Magistrate not to discharge prosecu* 
tion witnesses before cross-examina- 
tion without consent of accused. 
Where ho has been discharged be- 
fore cross-examination with the con- 
sent of the accused he is not entitled 
to have him re-summoned after the 
charge is framed.] 

4. (1900) 4 Cal W N 351 (351), Iswar Chunder 
Haul V. Kali Kumar Dass. 


Note 9. 

1. (1909) 10 Ori L Jour 580 (531) : 4 Ind Gas 

208 (Bom), Emperor v. P. H Burn. 

2. (1925) 1925 Sind 815 (315) : 26 Cri L Jour 

958, AH Shcr v. Mir Mohamed. 

Note 10. 

1.(1924) 1924 All 320 (320): 25 Cri L Jour 
(1003), Keshab Das v. Emperor. 

(1927) 1927 All 475 (475): 49 All 551: 28 
Cri L Jour 399, Sudaman v. Em- 
peror. 

(1923) 1923 Cal G57 (657): 50 Cal C86: 24 
Cri L Jour 849, Makbul Ahmed t. 
A. J. L. Allen. 

(1924) 1924 Lah 84 (88) : 4 Lah 61 : 25 Ori 
L Jour 801, R A, Byrne v. Croton. 
(1931) 1981 Mad 240 (210): 54 Mad 251: 

182 Ori Jour 779, In re Bamireddi. 
(1912) 13 Cri L Jour 554 (555;: 8 NagL R 65, 
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no further evidence can be admitted against him except under the provisions 
■of Section 540 infra.^ {See notes tinder Section 540). 

The Section only requires the Magistrate to call upon the accused 
to enter upon his defence and to produce his evidence ; it does not require 
him to ask the accused if he means to call witnesses or not.^ It is a right 
of the accused to be called upon to enter upon his defence^ and produce his 
evidence and an omission to ask him to do so is a flaw in the trial. The 
Magistrate is bound to hear the defence witnesses and a conviction without 
doing so is illegal.® The Magistrate should give every reasonable opportunity 
to the accused to produce his evidence.^ The nature of the defence is to 
gathered not only from the statement of the accused himself but also from the 
trend of the cross-examination of the prosecution witnesses and from the 
arguments of the accused’s pleader at the close of the trial.’ 

But the accused is not bound to produce any evidence in his defence 
merely because a charge has been framed against him; and he cannot be 
convicted on the mere ground that he has failed to produce any evidence.s 


Seo. 256 
Note 10 


Birdhi Chand v. La1:$hnti Chnnd. 
(1922) 1922 Prtt 159 (159. IGO) : C Pat L Jour 
644:22 Cri L Jour 697, Mitarjit 
Singh v. Emperor. ^ ^ , 

(1926) 1926 Rang 13 (13) ; 27 Cri L Jour 
415. Emperor v. Mg Sein Nyetn. 
(1917) 1917 L li 98 (89) : 18 Cri L Jour 1006, 
Orilal V. Kolu. „ y. 

(See also (1834) 1884 Pun Re No Cr. 
28 page 49. Gohar v. Empress Ac- 
cused can be called on to enter 
upon Ills defence only after charge 
— Case under old Code.) 

(1895) Ratanlal 708 (769) Empress v. Keru. 

■2. (1912) 13 Cri L Jour 772 (772): 17 Ind Gas 
404 (All), Gnnga Singh v. Emperor. 
(1920) 1920 Bom 339 (341): 22 Cri L Jour 
58, AlfX Fimenlo v Emperor. 

(1923) 19‘2:l All 322 (323. 324); 45 All 323: 
25 Cri Ij Jour 305. Mahadeo Prasad 
V. Emperor. 

(1870) 13 Sutn W R Cc 15 (15) : Empress v. 
Assanoolah. 

(1911) 12 Cri L Jour 7 (8) : 9 Ind Gas 46 (Cal), 
Bxdha Madhab FaUra v. Emperor. 
(1928) 1928 Lih95:3 (953): 29 Cri L Jour 
844 Karam Chand v. Emj/eror. 
(1871) 3 N W P U C U 271 (212). Empress 
y.ChotcyLal. 

(1881) 8 Cal 154 (156), Empress v. hull- 
churan Chiinnri. 

3. (1897) Ratanlal 938 (938). Empress v. U . h. 

Lapprey. 

4. (1868) 10 Suth \V R Cri 7 (7). Bhagtonn v. 

Doyal Gopc. 

6. (1925) 1025 Cal 538 (538). Budhu Koiri v 
Emperor. Conviction on doctor’s re- 
port. without taking any evidence, 
illegal. 

(1869) 12 Suth W R Cri 77 t79). Empress v. 


Mahima Chandra Chukrabutty. 

(1867) 7 Suth W R Cc 45 (46), Empress v. 
Raninafh. 

(1886) 6 Suth W R Cr 90 (91), Omint Ram v. 
Nonao Rnm, 

(1866) 5 Suth W R Cr 05 (65), Empress v. 
Kalee Thakoor. 

(1865) 3 Suth W R Cc 35 (:J6), Empress v. 
Abd'il Sntar. 

(1878) 3 Cal 573 (582), Dinanath v. Rajeoo- 
mar Singh. 

(1865) 2 SutU WRCr 6 (6), Empress v. 

Bhooban Isher Gossnmee. 

(1864) 1 Suth W R Cr 36 (36), Empress v. 
Bunk Behary. 

(1869) 11 Suth W B Cr 9(9), Einpress v. 
Bhugner Futwa. 

(1903) 7 Cal W N 521 (522), Bellow v. Mrs. 
Farker. 

(1924) 1924 Lxh 617 (018) : 25 Cri L Jour 
S2, Santa Singh v. Magis- 

trate not empowered to order that 
H parly should pioduce a certain 
witness and that iu default, the 
party shall lose his case. 

G. (1014) lOli’Lah 84 (81). 15 Cri L Jour 521, 
Lnl Singh v. Emperor. 

(1025) 1925 All 318 (31S) : 26Cri L Jour 703, 
Bhagwan Das v. Saddxq Ahmed. 

(1807) 1 Ca! W N 313 (SM). Shexkh Eemat 
Aii V. Jagat Chandra. Acciiseil en- 
titled to adjoiirumciiL to produce 
his evidence. 

(1890) 1 Bom L R 850 (8.50). Empress v. 
VnsudeiK 

(1927) 28 Cri L Jour 1G7 (168) : 99 Ind Cas 
590 (Bah), Btra Sixujh v. Emperor. 

7. (1030) 19:10 Cal 442 (112); :;i C*iL Jour 

1203. Kunlx V. Emperur. 

8. (1896) Ratanlal 8.54 (s.')4), Empress v. Chan 

Basapa Madiapa. 
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Similarly, where the prosecution has not established 9 . prima facie case against* 
the accused, the failure of the accused to produce any evidence in his defence, 
cannot give rise to any adverse inference against him.® But where the evidence 
for the prosecution established a prima facie case against the accused, the fact 
that he has not produced any evidence of rebuttal enhances the weight of the’ 
prosecution evidence.'® 

The accused is entitled to raise any defence technical or otherwise and 
the Court is bound to pronounce judgment on An accused can raisq' 
inconsistent defences in the alternative and such defences though they make 
the accused’s case weaker.^^ cannot be disallowed by the Court.^^ The burden' 
of proving the guilt of the accused is on the prosecution and it cannot succeed 
merely because of the weakness''* or falseness'^ of the case for the defence. 

The right of the accused to produce evidence in his defence under this’ 
Section is one that can be waived and if the accused when asked to produce 
his evidence has said that he has no witnesses to examine, he will not after- 
wards be entitled to let in any evidence.'® 

See also the undermentioned case.^"^ 


11. Expenses of witnesses. 

This Section contains no provision similar to those in Sections 244 and 
257 which enables the Magistrate to order the accused to pay the expenses of 
the prosecution witnesses whom he wishes to be re-called for cross-examination. 
The right of the accused to re-call the witnesses is unqualified and the Magis- 
trate lias no power to order him to pay the expenses of the witnesses as a 


9. (1895) R;itanlal 779 (782), Empress v. 

Narayan Nathan. 

(1881) 8 Cal 121 (125), Empress v. Dhunno 
Kazi. 

(1884) 10 Cal 140 (149), Hurrtj Churan 
Chukcrbutly v. Empress. 

10. (1901) G Bom L R 481 (48'J). Emperor v. 

Bnji Krishna. 

(1919) 1919 Oudli IGO (174) : 20 Cri L Jour 
4G5, Susil Chandra Lakari v. Em- 
2 n*ror, 

(1928) 1928 Pat 100 (101) :0 Pat G27 : 29 
Cri L Jour 239, Ghanshyam v. Em- 
pvror. 

(1934) 1934 Oudh 401 (405): 35 Cri L Jour 
(1244), Ganesh Bakhsh Sinyh v. Em- 
peror. 

11. (1914) 1914 Cal 45G (459): 41 Cal 350: 15 

Cri L Jour 385, Bomesh Chandra 
Bannerjee v. Emperor. 

12. (1933) 1933 Pat 481 (482, 483) : 34 Cri L Jour 

828, Emperor v. Kameshwar Lai. 

13. (1920) 1920 Pat 843 (844) : 5 Pat L Jour G4: 

21 Cri L Jour 799: Faudi Koet v. 
Emperor. 

(1927) 1927 Lab 710 (712): 29 Cri L Jour 
117, Sa7ita Sinyh v. Emperor. 

(1924) 1024 Lab 733 (734): 25 Cri L Jour 
1005, Kakar Sinyh v. Emperor. 
(1919)1919 Cal 439 (441): 20 Cri L Jour 
G61, Ajxruddi Chakdar v. Emperor. 
(1923) 1923 Cal 717 (718) : 25 Cri L Jour 
190, Nayendra Chandra Dhar v. Em- 
peror. 


14. (1925) 1925 Oudh 78 (88) : 27 Oudh Gas 

188: 26 Cri L Jour 225, Htra LoC 
V. Emperor. 

(1918)1918 Oudh 71 (75): 19 Cri L Jour 
689, Emperor v. Saheb Din. 

15. (1923) 192.3 Mad 3C5 (SG7):24 Cri L Jour 

42C, Bamudu Iyer v. Emperor. 

(18GG) 186G Pun Ro Cri No 57, page 64 (65), 
Azeem v. Crown. 

(1867) 1867 Pun Re Or No 37, page (68), 
Crown V. Shah Mahomed. 

(1868) 1868 Pun Ro Cri No 22, page (57), 
Jehangeer Khan v. Croton. 

(1872) 1872 Pun Ro Cri No 5, page (9), 
Crown V. Gulab. 

(1890) 1890 Pun Ro Cri No 21, page (49), 
Empress v. Earjas Bai. 

(1906) 3 Cri L Jour 299 (800) (Lab), Em- 
peror V. Muhammada. 

(1921) 1921 Lab 89 (90): 22 Cri L Jour 595, 
Hari Bam v. Emperor. 

(1922) 1922 Lab 1 (26) : 3 Lab 144 ; 23 
Cri L Jour 513, Mahatit Narain 
Das V. Emperor. 

(1911) 12 Cri L Jour 584 (584) : 12 Ind Gas 
848 (Rang), Khaio Ela V. v. Em- 
peror. 

16. (1924) 1924 .\)1 673 (674), Mustag_ Eussain 

V. Emperor. 

17. (1935) 1985 Cal 518 (620) : 62 Cal 238: 86 

Cri L Jour 1116, Emperor v. Nirmal 
Jiban Qhose. Witness to prove alibi 
must be called by accused who takes 
such defence. 
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condition of their being re-called.^ Nor can the complainant be ordered to 
pay the expenses.^ The witnesses should presumably be re-called at the public- 
expense.^^ But the Code is subject to any other law in force for the time 
being [see Section 1 (2)] and where under such law any charges are leviable 
they may be ordered to be paid by the accused. Thus, it has been held by 
the Rangoon High Court that under the rules made by the Local Government 
of Burma under the Burma Process Fees Act, 1910, the accused may be 
ordered to pay process-fees for the attendance of the prosecution witnesses 
whom he desires to be re-called for cross-examination.® Similarly, it has been 
held that when the accused applies for adjournment after the prosecution wit- 
nesses have once been re-called for cross-examination under this Section, it 
is open to the Magistrate to require as a condition of granting the adjourn- 
ment that the expenses of the witnesses for the prosecution must be paid by 
the accused.** 

12. Written statement of accused. 

This is the only Section in the Code which provides for the filing of a 
written statement by the accused,^ There is no provision in the Code for the 
filing of a written statement in Sessions trials^ or in preliminary inquiries 
before commitment to Sessions® or in summons cases. 

Under this Section the Court is bound to receive and file the written 
statement submitted by the accused.^ Though great weight is to be attached 
to the written statement filed by the accused,® it is not like a pleading in a 
civil suit and does not preclude the raising of any defence not mentioned in 
the written statement.® 


Note 11. 

1. (1920) 1020 Lah 466 (466) : 59 Ind Gas 416 
(416): 22 CriL Jour 112, Ta^ui Skak 
v. Emperor. 

(1905) 2 Cal L Jour (Notes) 17 (17. 18). 
Basik Chandra Chuchrabutty v. Em- 
peror. 

(1900) 4 Cal W N 351 (351), Ishwar Chun- 
der Raut v. Kali Kumar. 

(1912) 13 Cri L Jour 554 (555) : 8 Nag L U 
05. Birdhi Chond v. LabshmiChnnd. 
(1924) 1921 Nag 111 (114): 7 Nag L J 57: 25 
Cri L Jour 912, Badhu Kiahan v. 
Bm7i Krishna. 

(1920) 1920 Pat 149 (150) : 5 Pat L Jour 04; 
21 Cri L Jour 814, Raniyad Sinyh v. 
Emperor. 

(1907) 6 Cri L Jour 330 (310) : 1907 Pun Re 
Cri No. 12. Amin Chand v. Emperor. 
(1926) 1926 Pat 211 (216): 5 Pat 110: 27 
Cri L Zoar A^0,Baniachandra ^odak 
V. Emperor. 

[But see (1901) 6 Cal \S’ N 124 (425), 
Kokil Ghose v. Knsimuddi Mnhiln. 
Witnesses cross-exaniiuecl before 
charge on distinct understanding 
that they would uot bo ro*called 
after charge for cross-examination. 
Accused asking for their re-call aud 
willing to pay expenses. Ho may bo 
ordered to pay.] 


2. (1928) 1928 Lah 175 (176) : 29 Cri L Jour 

20, Faiz Mahomed T. Kabu. 

(1929) 1929 Lah 766 (767) : .30 Cri L Jour 
661, Abdul Majid v. Mehr Chand. 

2a [See cases cited in foot-note (1) above.] 

3. (1926) 1926 Rang 164 (168) : 4 Rang 146 : 

27 Cri L Jour 1369, Emperor v. Tha 
Shti'c. 

4. (1934) 1934 Jlad WN 100 (102), Pa 2 >i Naidu 

V. Ga7i(ju Naidu. 

Note 12. 

1. (1900) 2 Weir 255 (257), C/tin Nntdw 

V. Veeriah Naidu. 

2. (1926) 1926 Pat 566 (568) : 27 Cri L Jour 

1041, Emperor v. Loahir Haidar 
Bthirami. 

3. (1900) 2 Weir 255 (257), Chinnastvami v. 

Veeriah. 

4. (1928) 1928 Mad 1135 (1136) : 29 Cri L Jour 

1041, Muhammad Salia Bowthcr v. 
Emperor. 

(1933) 1933 All 690 (695) : 55 All 1010 : 34 
Cri li Jour 967, Jhahwula v. Em- 
peror. 

[But see (1917) 1917 Cal «'.87 (087) : 
17 Cri L Jour 9 (14, 15). Deputy 
Legal Bemei}ihrn)ici'i' . Jieh'ii v. 
Matukdhari Singh- Subinii.;ed not 
correct.] 

5. (1928) 1928 All 222 (228) : >^0 Cri L Jour 

530, Empt ror v. Jhafi'n/- Mai. 

6. (1911) 12 Cri L Jour 580 (587) : 12 Ind Cas 

961 (Mad), Jeramnili v. Vaj. It is 
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Sec. 257 


It has been held by the Madras High Court‘d that the right to file a 
written statement under this Section carries wth it the right to file any docu- 
ments to which the accused was a party and that as the accused cannot give 
evidence on oath the Court is bound to consider such documents, though not 
proved in the regular way. 

The Section does not specify the point of time at which the written 
statement is to be filed under this Section. It has been said that the written 
statement is to be filed at the time of recording the accused’s plea to the 
charge.® 

There is a conflict of decisions as to whether the filing of a written 
statement by the accused under this Section dispenses with his oral examination 
after the close of the prosecution evidence, under Section 342, infra. {See Notes 
under Section 342). But, the fact that a written statement has been filed may 
be taken into consideration in determining whether the accused was prejudiced 
by the failure to comply with the provisions of Section 342.® 

This Section does not apply to disciplinary proceedings against legal 
practitioners under the Letters Patent and the legal practitioner is not entitled 
to file any written statement in such proceedings.^® 

13. Effect of non-compliance with this Section . — See Notes under S. 537. 


257 .* (1) If the accused, after he lias entered upon his 

defence, applies to the Maodstrate to issue any 
peinnrproiuciionof process for compelling the attendance of any 

evidence at instance witllPSS fOT thO pUrpOS© of ©XaHliliatiOIl Of CPOSS* 

of uccused. examination, or the production of any document 

or other thing, the Magistrate shall issue such process unless he 
considers that such application should be refused on the ground 
that it is made for the purpose of vexation or delay or for defeat- 
ing the ends of justice. Such ground shall he recorded by him in 

writing : 

• (Code of 1882— S 257.) 

257 If the accused applies to the Magistrate to issue any process for compelling the 

attendance of any witness [whether he has or has not leen previously 
Proces.s for compelling cxaviinedin the case) for the purposes of examination or cross- 
production of evid'.'nce at examination, or the production of any document or other thing, the 
instance of accused. Magistrate shall issue such process unless he considers that such 

application should bo refused on the ground that it is made for the 
purpose of vexation or delay, or for defeating the ends of justice. Such ground shall be 

recorded by liini in writing. ^ ^ ^ 

The Magistrate may, before summoning any witness on such application, require that 
his reasonable expenses incurred in attending for the purposes of the trial bo deposited in Court. 


for prosecution to prove its case— In 
a case of defamalion, omission of ac- 
cused to deny publication in his 
written statement does not relieve 
prosecution from proving publica- 
tion. 

[See also (1030) 1030 Cal 442 (442) ; 
31 Cri h Jour 1203, Kuli v. Em- 
peror. Defence of accused is to be 
gathered not only from his state- 
ment but also from the trend of 


cross-examination of prosecution- 
witnesses, the arguments of ac- 
cused's pleader, etc.) 

7. (1028) 1028 Mad 1135 (1130) : 20 Cri L Jour 

1041, Salia Roiothcr v. 

Emperor. 

8. (1025) 20 Crtl W N 118 (118) (Notes). 

0. (1028) 1028 All 222 (228) : SO Cri L Jour 
530, Emperor v. Jhabhar Mai. 

10. (1024) 1024 Lab 123 (124) ; 4 Lab 271 : 25 
Cri L Jour 101, In re, Abdul Rashid. 
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Provided that, when the accused has cross-examined or had 
the opportunity of cross-examining: any witness after the charge 
is framed, the attendance of such witness shall not be compelled 
under this Section, unless the Magistrate is satisfied that it is 
necessary for the purposes of justice. 

(2) The Magistrate may, before summoning any witness on 
such application, require that his reasonable expenses incurred in 
attending for the purposes of the trial be deposited in Court. 


Synopsis. 


Note No. 

•Scope and applicability of the Section. 1 

“After he has entered upon his defence" 2 

Right of prosecution to lead evidence 
after accused has entered on his 
defence. 2a 

Right of accused to apply for process 
for compelling attendance of wit- 
nesses. 3 

Reasons for refusal to issue process. 4 


Note No. 


Production of documentary evidence by 

accused. 5 

Right of accused to cross-examine pro- 
secution witnesses. 6 

Proviso to sub-section 1. 7 

Examination of witnesses present in 

Court though not summoned. 7a 

Sub-section 2 — Power to require deposit 
of expenses of witnesses before 
summoning them. 3 


Seo. 267 


Other Topics. 


Absence of defence evidence. See Note 1, 
PU. 1 and 2. 

Accused not letting in evidence — Prosecutor’s 
right of reply. Seo Note 1, F-N (7). 

Accused sununoning prosecution witness and 
right of crocs-examination. See Note C, 
Pt. 3. 

Accused’s witnesses to rebut other evidence. 
See Note 2, Pt. 4. 

Adjournment — Right of accused. See Note 2, 
Pt 2; Note I, F-N (3). 

Application for summons to be disposed and not 
to bo "filed." See Note 3, F-N (1). 

Application to summon wilnes es — Each case 
to be specifically dealt with. Seo Note 4, 
Pt. 2. 

Citing trying Magistrate as witness. See 

Noto 3, Pt. 8. 

Cross-examiiiaiion of co-accused’s witness. 
See Note G. l*t. 4. 

Cro.ss-ex!iniii)ation of Court-witness. See 

Noto G. F-N. i3). 

Delay in application for summons. See Note 
2, Pt. 3 ; Note 4, Pts. 10 and 11. 

Duty of Magistrate to fix expenses of wit- 
ness. See Nolo 8, Pts. 8 to lO. 

Duty of TVlagivtrate to issue process and bis 
discretion. Sre Note 3. Pt. 1. 


Duty to record reasons. See Note 4, Pts. 3 & 4. 
Duty to secure attendance of witnesses. See 
Note 8, F-N. (6) ; Note 3, Pts. 5 to 7 ; 
Note 3. F-N. (1) and 15). 

Evidence not available — Duty to consider 
merits. See Note 3 F-N (7). 

Expenses of witnesses — Process fees not in- 
cluded. See Note 8. Pt. 1. 

Inspection by Court before rejecting docu- 
ment. See Note 5, Pt. 1. 

Inspection of compluiuaul’s documents. See 
Note 2. F-N. (1). 

Magistrate to respect Sessions Court’s judg- 
ments. See Note 1, F-N (7). 

Power to restrict defence witnesses. See 
Note 4, Pts. 7 to 9. 

Reservation of cross-examination of defence 
witness, t^ee Noto I, F-N (7). 

Restriction of cross-examination. Sec Note G, 

F N. (•■>). 

Rule.s of High Courts as to witness’s expenses. 

See Note S. F-N. (2) and (3). 

^Yitne-sscs summoned — Refusal to rc-summon. 
See Note 3. 1--N. (G). 

Written slatcmciit — Legal value. See Sec, 
256. Note 12. Pts. 5 and C. 

Wrong icfusal — Illegality. Seo Note 3, Pts. 
lu, 2 and 3. 


(Code of 1872 — Ss. 359, 362, Para. 2.) 

359. If the Magistrate thinks that any witness is included in the list for the purpose of 
Refusal to summon un- vexation or delay, or of defeating the ends of justi'.e. he in.iy ro<iuiro 
necessary witness unless the accused person to satisfy him that there are reasonable grounds, 
deposit made. for lelieving that such witness is maiciial. 

If the Magistrate be not so sntistied, he shall not bo bound to summon Ibo witness; but, 
in doubtful cases, be may summon such witness, if such a sum is depo.sile'l with tbo Magistrate 
as he thinks necessary to defray the expense of obtaining tho attendance of tho witness. 
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1. Scope and applicability of the Section. ' 

In criminal cases the prosecution must succeed on its own merits arid 
an accused caniiiot be convicted merely by reason of his failure to produce- 
any evidence in his defence.^ But, where the prosecution has established a 
prime facie case against the accused, he is liable to be convicted unless lie. 
rebuts the presumption raised by the prosecution evidence.^ He is entitled 
to a sufficient opportunity to defend himself and to prove his innocence.^ 
The Court is bound to take the evidence which he offers in his defence,*^ subject 


362. 


WARRANT CASES. 


The Magistrate shall also, subject to the provisions of S. 359, summon any witness an4 

examine any evidence that may be offered on behalf of the accused 
In cases tried upon war* person, to answer or disprove the evidence against him, and may» 
rant. for that purpose, at his discretion, adjourn the trial from time to* 

time. If the Magistrate refused to summon a witness named by the 
accused person, he shall record his reasons for such refusal, and the accused person shall be 
entitled to appeal to the Court of the Session against such refusal. 


(Code of 1861— S. 253.) 

253. The Magistrate shall summon any witness and examine any evidence that may be 

offered on behalf of the accused person to answer or disprove the 
Evidence for the de- evidence against him, and may, for this purpose, at his discretion^ 
fence. adjourn the trial from time to time, as may be necessary. 


Section 257 — Note 1. 

1. (1860) Ratanlal 5 (5), Rc(j v. Jenko. 

2. (1928) 1928 Cal 27 (40); 29 Cri L Jour 49, 

JJart ^varain v. Emperor. If prima 
facie case is made out against ac- 
cused ho should rebut it by some 
tangible evidence other than by 
mcic criticism and suggestions or 
untested and uncorroborated state- 
ments from the dock. 

[See 11028) 1028 Pat 100 (101): G 
Pat 027 : 20 Cri L Jour 230, G/ion- 
shyam Sinyh v. Emperor. It will 
not avail the accused merely to rely 
upon a discrepancy hero and a discre- 
pancy there or upon the absence of 
motive or upon e.xaggerations in the 
prosecution story. He must lead 
evidence.] 

(1918) 1018 Cal 814 (315) : 19 Cri L Jour 81, 
Askrtif Ali Emperor. Non-produc- 
tion of evidence will raise adverse 
presumption. 

(1871) 10 Suth W R Ct 50(59), JungiKhan 
V. Jivr Chundcr. 

3. (1800) 1800 Pun Be Cr No. 02, p. 68 (09), 

Miniicipal Committee v. Dcen Mo' 
hamad. 

(1909) 9 Cri L Jour 583 (581): 5 Low But 
R 20, Ameer Bntcha v. Emperor. 
Accused entitled to adjournment 
to enable him to produce evidence. 

(1003) 7 Cal \V N 714 (716), Emperor v. 
Kesko Sinyh. (Bo). 

(1897) 1 Cal W N 313 (314), Sheikh Emtaz 
Ali v. Jayat Chandra. (Bo). 


(1914) 1914 Lab 84 (84) : 15 Cri L Jour 521^ 
Lai Singh v. Emperor. (Do). 

4. (1902) 4 Bom L R 461 (463), Emperor v. 

Nagar. It is not open to a Magis" 
tratc to refuse to examine a witness 
for the accused whou ho (the wit- 
ness) is present iu Court. 

(1915) 1915 Mad 825 1825); 10 Cri L Jour 156 
(157), Duggirala Venkalappaija v. 
Mulpuri V enkataramanayya. Magis- 
trates should always be chary of 
taking upon themselves the duty of 
deciding on behalf of the parties 
which witnesses should bo examined, 

(1912) 13 Cri L Jour 523 (628); 15 Ind Caa 
795 (Bom), Emperor v. Nandtoi- 
appa Basappa. ^lagistrale cannot 
arbitrarily decline to examine wit,- 
ncsscs. 

(1869) 11 Suth W R Cr 9 (9), Queen\. Bhug’ 
ner Butwa. Accused is entitled to 
have his witnesses examined ; they . 
cannot be dismissed on their mere 
allegation of knowing nothing in bis 
favour. 

(1901) 3 Bom L R 562, Emperor v. Bajya 
Anandrao. Threatening by Court to 
report to the High Court tbo conduct 
of the pleader on calling witnesses, 
is improper. 

(1911) 12 Cri L Jour 405 (467) ; 11 Ind Cas 
1001 (Rang), Nga Po Kya v. 
Emperor. It is improper to arrest 
a witness for the defence for giving 
false evidence while the defence evi- 
dence is being taken. 
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to the provisions of the Evidence Act. He is, further, entitled to call upon the 
Court to assist him in the production of evidence material for his defence. 
This Section deals with the last mentioned right of the accused in warrant 
cases and lays down under what circumstances he is entitled to apply to the 
Court for process to compel the production of evidence on his behalf. The 
Section applies also to warrant cases tried summarily.® It has been held that 
the principle of the Section applies to summons cases.® 

See also the undermentioned cases.*^ 


2. “After he has entered upon his defence.” 

This Section comes into play only after the accused has entered on liis 
defence.! The accused is entitled to a reasonable interval for considering 
what evidence he should produce.^ It is open to a Magistrate even after a 
case has been closed, at any time before judgment is pronounced to allow 
the accused to let in evidence ; it depends on the circumstances of each case 
whether a belated application for the production of evidence should be granted 
or not.^ ■ • ! 

Where, after the close of the evidence for the defence, the Magistrate 


5. (1909) 9 Cri h Jour 583 (584) : 5 Low Bur R 

20, Ameer Bntcha v. Emperor. 

6. (1928) 1928 Pat 253 (255) : 20 Cri L Jour 

308, Ravieshtrar Snhu v. Emperor, 

7. (1896) Ratanlal 854 (S54). Empresa v. 

Chanhn^npa Madiapa. A Magistrate 
being subordinate to a Sessions 
Court must treat its judgroent.s 
with respect and bo guided by them 
on such matters of procedure as 
arise in S. 257. 

(1897) Ratanlal 038 (938), Empress v. 

Sadashiv. Accused’s pleader stat- 
ing that ho would examine witnes- 
ses but actually summoning no wit- 
nesses — Prosecutor has no right to 
reply. 

(1926) 192G Lah 627 (628) : 27 Cri L Jour 
1037, Sa»i?nuH V. Emperor. Evi- 
dence of defence witnesses produced 
by one accused cannot be treated as 
prosecution evidence against other 
accused. 

(1925) 1025 All 769 (760): 26 Cri L Jour 
1018, linhoru v. Emperor. (Do). 

(1931) 1931 Lah 57 (58): 12 Lah 385: 32 
Cri Tj Jour 672, Nalxirbhutj v. 
Emperor. (i.)o). 

(1864) 1 Ruth W R Cri r.ettcrs 12 (12). 

(1906) 3 CriLJour2:l(2t): 3 LowUurUlOO, 
J’o ll'a V. Emperor. Cross-exami- 
nation of defence \vitnosse.s cannot 
bo deferred. Deferring cross-exami- 
nation of defence witiiesso.s until 
the oxamination-in-chief of other 
defence witnesses is wrong. 

(1919) 1010 Oudh 79 (80): 21 Cri L Jour 60. 
liolian V. Emperor. Mere fact that 
some of accused's witnesses are his 
caste fellows is not by itself a snhi- 
cient reason for discrediting their 
testimony. 


(1910)1919 Oudh 310 (3111: 22 Oudh cas 
375 : 20 Cri L Jour 748, Rattieshtvar 
Tewari v. Emperor. (Do). 

(1925) 1925 Oudh 501 (501) : 27 Oudh Cas 
327 : 26 Cri L Jour 530, Bahadur v. 
Emperor. Where number of res- 
pectable persons have givou evidence 
in favour of accused, their evidence 
should not be rejected. 

Note 2. 

1. (1914) 1914 Sind 135 (135) : 8 Sind L R 267: 

16 Cri L Jour 245, 2'ahilram Lila- 
ram \. Pitamberdas Valahdas. Ac- 
cused not entitled to inspection 
of complainant’s documents before 
charge is framed. 

(1925) 1925 Nag 4 4 (47): 20 Nag L R 174 : 
26 Cri L Jour 971, Local Government 
V. Zlaria. Prosecution case does not 
close until all the prosecution 
witnesses are discharged and their 
discharge does not take place till 
they have been cross-examined after 
the charge, if the accused so desires. 

(1881) 1884 Pun Re Or No. 28. p. 48 (49). 
Gohar v. Empress. Accused is entitled 
to have an opportunity given to him, 
after he had been charged, of pro- 
ducing h(.s witnesses or causing them 
to be produced with aid of Court, 
notwithstanding an order passed 
previously asking him to bo ready 
with his witnesses on a p.nticul ir 
date. 

(1921) 1021 All 3-20 (320): 2.5 Cri L Jour 
1003, Keshabdeo v. Emperor. (Do). 

2. (1020) 1920 Pat 25 (29) : 21 Cri L .lour :52i, 

IlameshuHir Diisadh v. Emperor. 
Demand of two d.iys’ time for this 
purpose not unreasonable. 

3. (1911) 12 Cri L Jour 1.50 (151) : 0 Ind Cas 

897 (Mad), In re \'yasa Bao. 


Seo. 257 
Notes 
1—2 



Seo. 251 
Notes 
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examines witnesses on the side of the prosecution, the accused is entitled to 
an opportunity to rebut the new evidence.^ 

2a. Right of prosecution to lead evidence after accused has entered on 
his defence. 

Where the accused leads evidence of good character by way of defence, 
the Code does not entitle the prosecution to lead rebutting evidence as a matter 
of right. But the Magistrate may, in his discretion, allow such evidence to be 
given.^ {See also Section 256, Note 10). 

3. Right of accused to apply for process for compelling attendance of 
witnesses. 

This Section makes it obligatory on the part of the Magistrate, except 
in the cases specified therein, to issue process at the instance of the accused, to 
compel the attendance of the witnesses named by him.^ A non-compliance 


4 . (1925) 1025 Lab 531 (532): 26 Cri L Jour 
1035, Shugan Cluind v. Emperor. 

(1870) 13 Suib W R Cr 15 (15). Queen v. 

(1881)6 Cal 714 (715), Deela Mahton v. 
Shco Dyal. Fact that accused had 
declined to examiDC a witness previ* 
ously is no ground for refusing to 
summon such witness when required 
to meet fresh evidence taken by 
Magistrate after close of defence 
arguments. 

Note 2a. 

1. (1030) 1930 Mad 448 (448): 31 Cri L Jour 
1198, Rainasioamy Mudaliar v. 
Eamalinga Udatjar. 

Note 3. 

1. (1897) 1 Cal W N 19 (21). Afouifa Bux v. 
Dcranalulla. 

(1870) 14 Suth W R Cr 81 (82), Boolakee, 
In re. 

(1870) 13 Suth W R Cr 5G (58). Queen v. 
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(1904) 1 Cii L Jour 1002 (1002): 2 Low 
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(1875) 24 Suth W K Cr 60 (GO). Mtirh 
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(1931) 1931 Lab 56 (56): 32 Cri L Jour 620, 
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(1894) KatanJal 723 (723). Empressw Puru- 
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(1902) 26 Bom 418 (421), Emperor v. Puru- 
shotnm Kara. 

(18GG) 5 Suth W R Cr G5 (05), Empress v. 
Kalcc Thakoor. 

( 18 G 5 ) 8 Suth W R Cr 35 (3G), <?wecn v. 
Abdul Satar. 

(1669}llSuih W R Cr 55 (55), Queen v. 
fJooninijUUy. 

(1933) 1933‘L:ib 1020 (1020): 35 Cri L Jour 
396. Balcsha v. Emperor. 

(1905)2 C.il L J 50 (50) (Notes), Jasstm 
Sheikh v. Jadub Chandra. 

(1870) 5 Mad H CKAppxsvii. Proceed- 
inijs, bthJuhj 1870. 

( 1009 ) 9 Cri L Jour 583 (584) : 5 Low Bur 
E 20. Ameer Batchav. Emperor. 

(1909) 10 Cri L Jour 207 (207): 2 Sind LR5, 


Emperor v. Dahud. 

(1871) 3 N VV P H C R 271 (272), Queen 
v. Chotey Lai. 

(1870) 2 N W P H C B 148 (149), Queen v. 
Mudsooddeen. 

(1881) 8 All 392 i894), In the matter of the 
petition of Sat Narain Singh. 

(1881)6 Cal 714 (715), Deela Mahton v. 
Sheo Dyal Koeri. 

(1925) 1925 Cal 80 (80) : 25 Cri L Jour 810, 
Abdul Jabbar v. Emperor. 

( 1929 ) 1929 All 914 (915): 30 Cri L Jour 
1155, Parbhu v. Emperor. 

( 1031 ) 1931 Oudh 386 (387) : 82 Cri L Jout 
1176, Bhuneshwari v. Emperor. 

(1926) 28 Cri L Jour 167 (163) ; 99* Ind Gas 
699 (Lah), Hira Singh v. Emperor, 
Trial Magistrate must make all at’ 
tempts to secure the evidence of 
defence witnesses either by procuring 
th.ir attendance or by having their 
evi lenco taken on commission. 

(1933) 1933 Rang 29 (30) : 34 Cri L Jour 
468, Zatntn v. Emperor. 

(1924) 1924 Pat 142 (143): 24 Cri L Jour 
831, Debi Singh v. Emperor. 

(1905) 9 Cal W N 254 (254) (Notes), Ashu- 
tosh Mallick v. Emperor. Applica- 
tion for process must be disposed of 
and not merely “tiled.” 

(1924) 1924 All 320 (320): 25 Cri L Jour 
1003. Keshab Deo v. Emperor. Order 
to the accused that ho must be 
ready with his witnesses on a cer- 
tain date is improper. 

(1884) 1884 l^un Re Cr No. 28, page 48 (49), 
Gohar v. Empress. Accused entitled 
to aid of Court in producing wit- 
nesses notwithstanding order of 
Court passed prior to the charge 
that bo should be ready with his 
witnesses on a particular dale. 

(1921) 22 Cri L Jour G83 (G8J) : 63 1 0 619 
(620) (Pat), Munshi Tdi v. Emperor. 
(See also (1917) 1917 All 81 (84): 
18 Cri L Jour 317 (319). Tapeshr* 
Prasad v. Emperor. Whore accused 
does not press for further postpone- 
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with the Section in this respect is pritna facie an illegality which will cause 
serious prejudice to the accused.^^ It is not a mere irregularity curable by the 
application of Section 537 of the Code.^ The conviction will be set aside in 
such cases.3 But the Section does not compel the Magistrate to ask the accused 
if he means to call witnesses ; it is his right to apply for process and if he fails 
to do so, he cannot afterwards complain that he was not given an opportunity 
to adduce evidence.** 

The duty of the Magistrate under the Section is not exhausted with 
his issuing a summons for the attendance of a witness in the first instance. If the 
process first issued fails, the accused is entitled to call upon the Court to issue 
further processes to compel the attendance of the witness.® But in exceptional 


ment, on the Court's undertaking 
to assume what the witness would 
prove, the prosecution is bound by 
the undertaking though the Court 
may thereafter summon and examine 
the witness.) 

la [See (1925) 1925 Cal 80 (80) 25 Cri L Jour 
310, Abdul Jabbar v. Emperor.'] 

2. (1911) 12 Cri L Jour 548 (549) : 12 Ind Cas 

524 iWad), Arumugam Pillai v. 
Emperor. 

(1908) 7 Crj L Jour 425 (427) : 31 Mad 131, 
Naraynna MudoH v. Emjxror. 

(1929) 1929 AM 914 (910); 30 Cri L Jour 
1155, Parbhu v Emperor. 

(1925) 1925 Cal 411 (411) : .51 Cal 1044 : 20 
Cri L Jour 384, Moninoh<-7i Dasti- 
dor Banhint Behori Choirdhury. 
(1909) 10 Cl i L Jour 207 (207) : 2 Sind L R 
5, Emperor v. Dabud. Conviciion 
arrived at in violation of the above 
Section cannot be supported. 

3. (1925) 1925 Cal 80 (80) : 25 Cri L Jour 310, 

Abdul Jabbar v. Emperor 

4. (1912) 13 Cri L Jour 828 (8;^9) : 17 Ind Cas 

572 (Mad), Vailhitialha Iyer v. 
]\up2-u Thei-an. 

(1897) Ralunlal 938 (938), Empress v. U'. E. 
Lapprcy. 

6. (1909) 9 Cri L Jour 72 (73) : 35 Cal 1093, 
Bohivmddi llowlodar v. Emperor. 
(18G5)3Suth W li Cr 21 (21), i^ueen v. 

A'obn Coomar Bonerjee. 

(1905) 9 Cal W IS (Notes) 229 (229), Kcdar- 
noth Das v. Bhaba Sanbar Bhatla- 
chorjea. 

(1906) 10 Cal W N (Notes) 7 (7), Jassem 
Sheik V. Emperor. 

(1932) 1932 Mad W N 1349 (1350). R jt.m- 
samy Hudalifir v. Unmulittga 
(^datjn it\ 

(1922) 1922 Lilli 71 (71) : 22 Cri 1. .lour 197. 

Muhammad Dm v Emjeror. 

(1922) 1922 La h 143 (144); 22 CiiLJour 
501. Sahara v. Emperor. 

(1924) 1924 Cal 190 1197) : 25 Cri L Jour 
29.3, I'cuthirani J<ob\. Emperor. 
(192C) 1920 Cal lOSS (lO.'S) : 27 Cri L Jour 
841. Ujiendranath v. J oijeudranath. 
(1920) 1920 All 59 (00) : 21 Cri L Jour 310, 
Jahabhoo v. Emperor. 


(1902) 6 Cal W N 648 (550), Bkomar 
Munshi v. Damodar Das. 

(1892) Kalanlal 594 (595), Queen v. Sham- 
sherka. 

(1878) 3 Cal 573 (583), Dinonath v. JRaj- 
coomar Sinyh. 

(1881) 4 All 53 (54), Queen v. Buku-ud- 
din. 

(1884) 10 Cal 931 (931. 932), Queen v. 
Dhananjoi Ckoxedhury. 

(1920) 1920 Pat 714 (714) : 21 Cri L Jour 
336, Amril Mander v. Emperor. 

(1918) 1918 Pat 272 (272) : 19 Cri L Jour 
902, Mahomed Zaniiruddin v. Em- 
peror. 

(1931) 1931 Pat 207 (208) : 32 Cri L Jour 
613, Divaraka Sinyh v. Emperor. 

(1920) 1926 Pat 139 (HO) : 26 Cri L Jour 
1027, liamsakal liai v. Emjyeror. 

(1921) 1921 Ain42 (142): 23 Cii L Jour 
124, Btssar/ v. Emperor. It is the 
business of the Court to see that its 
summonses and warrants are duly 
executed. 

[See also (1925) 1925 Pat 55 (56) : 3 
Pat 591; 25 Cri L Jour 1266, Jamuna 
V. Emperor. If witness is 
unable to attend Court owing to 
illness the Court should ascertain 
whether it will be possible for the 
witness to attend within a reason* 
able lime, if not, then his evidence 
should bo taken on commission.) 

(1934) 1984 Nag 89 U2) : 35 Cri L Jour 111. 
San.uel v. Emjeror Distiict Magis- 
trate cited as witness before a Sub- 
ordinate Magistrate and the former 
issuing a memo to the latter to 
consider with reference to S, 257, 
Criminal P C , whether it is not a 
cause of ve.xalion or annoyanco ami 
the Magistrate thereupon cameMiag 
bis picvious order and the accused 
ai)|)l)ing for transfer on tlin giouiul 
that ho was apprehensive ol not 
having a fair tiial I'cl'l tli.it the 
procedure a(lo['letl by tlio Listrict 
Magisl rate Was irregular and that 
it was a proper ease for traii':)er. 

(1924) 19-21 Cal 531 (.531): 21 Cri L Jour 
370, Mihir Lai Boy v. Em peroT. 
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cases the Mag^istrate can re-consider his decision to- issue process and may 
refuse to compel the attendance of a witness if he finds that the application for 
process against him is made for purpose of vexation or delay ® 5^^ also the 
undermentioned case’ 

Under this Section, the accused is entitled to compel the appearance 
of a witness even of the trying Magistrate himself and to enable the accused to 
do so, the case should be transferred to some other Court if he applies for such 
transfer.® i 

Only a Magistrate who is seized of the case and not any other 
Magistrate can issue process under this Section.® 

Where an application is made under this Section for summoning 
witnesses, the Magistrate must deal with the application and pass an order 
either granting or refusing it; merely keeping it on the file is not proper.^® 


4. Reasons for refusal to issue process. 

The right of the accused to claim the issue of process under this Sec- - 
tion to compel the production of evidence on his behalf is not an absolute 
one. The Magistrate can refuse to issue process at his instance if he considers 
that the application for process has been made for the purpose of vexation 


or delay or for defeating the ends of 

When accused informs the Court 
that witness summoned by him was 
ill. and asks for adjournment to pro- 
duce him, the application should 
not bo refused on the ground that it 
was not accompanied by medical 
certificate. 

[But compare (1926) 1926 All 298 
(208) : 27 Cri L Jour 383, Puran v. 
Emperor. Where the application 
for summonses was made late and 
granted on the understanding that 
no adjournment would be allowed 
if the witnesses did not appear, the 
accused cannot insist on adjourn- 
ment.) ^ T 

6. (1930) 1930 Mad 632 (632) ; 31 Cxi L Jour 
720, In re Sadai/nn Chetty. Section 
confers a large discretion and by the 
mere fact that a Magistrate has once 
subpa-n.-cd witnesses under the 
Sociion, he is not bound to compel 
their attendance if be is satisfied 
th.it it is unnecessary for the pur- 
poses of justice. 

(1926) 1026 Pat 139 (140) : 26 Cri L 
Jour 1627, Pamsaknl liai y. Eny 
peror. As a general proposition it 
should bo considered that once a 
Magistrate has given orders that a 
certain witness should bo called, he 
should lake such steps as may bo 
necessary and possible to enforce 
his aiteudance hut it cannot bo sug- 
gested that in no case it is po.ssible 
for the Magistrate, if be comes to 
the conclusion that the attendance 
of the witness is not really neces- 
sary, to dispense with that person’s 
attendance. 


justice} But the Magistrate must con- 

(1928) 1928 Mad 652 (652) : 29 Cri L Jour 
725, Saminatha Nayinau v. Kuppu- 
samy Ayyar. 

(1931) 1931 Pat 207 (208) : 32 Cri L Jour 
613, Divaraka Singh v. Emperor. 

7. (1881) 1881 All W N 89 (38), Empress v. 

£>han Kishan. Complainant, cited 
by accused, as his principal witness, 
being in a Native State, was not 
available as a witness. Held, that 
the Magistrate acted WTongly in 
having acquitted the accused on 
ground of the absence of the state- 
ment of the principal witness for 
the defence but be should have pro- 
nounced judgment upon the evi- 
dence on the record. 

8. (1901) 1 Cri L Jour 338 (339) : 26 All 536. 

Emperor v. Abdul Latif. 

[See also (1870) 13 Suth W R Cr 60 
(62), Queen v. Mookta Sinp.] 

9. (1914) 1914 All 197 (198) : 36 All 13 : 15 Cri 

L Jour 164, Maiujal v. Emperor. 

10. (1985) 1935 Sind 69 (70) : 29 Sind L B 64 : 

36 Cri L Jour 889, Kundanlal v. 
Emperor. 

Note 4. 

1. (1914) 1914 All 526 (526) : 14 Cri L Jour 
6S2, Sitab Stnqhx. Dalyanjan Singh. 
(1914) 1914 All 382 (386) : 80 All 239 : 15 
Cri L Jour 212, Ju(j<ja7i v. Emperor. 
(1926) 1926 Lah 454 (454) : 27 Cri h Jour 
5i3, Yusuf AH X. Emperor. 

(1934) 1934 Lab 136 (136) : 36 Cri L Jour 
559. Joly Parshad x. Amba Par- 
shad. 

(1871) 16 Suth W R Cri 28 (30, 31). Bhola- 
nath Mukerjee, in rc. 

(1893) 20 Cal 469 (473), Nilkanta Singh x. 
Queen* 
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sider the case of each witness individually before deciding that the appU- Sec. 257 
cation with reference to him has been made for any of the purposes specified Note 4 
in the Section.^ Further, the Section requires that the Magistrate must record 
his reasons for refusing to issue process in compliance with the accused’s 
application.^ But it has been held that the Magistrate’s order need not expressly 
state that the application for process has been made for the purpose of vexa- 
tion or delay and that it is sufficient if it states facts which lead to the con- 
clusion that the application lias been made for such a purpose.^ 

An application for process under this Section can be refused only on 
the ground of its having been made for the purpose of vexation or delay or 
for defeating the ends of justice. The mere fact that the Magistrate thinks 
that the evidence of the proiioscd witness will not be material is not sufficient 
for refusing the application for process.^ Nor can the Magistrate take upon 
himself the responsibility of selecting the witnesses for the defence.® His duty 
is to issue process for the attendance of all the witnesses named by the accused 
unless the application for process is vitiated for the reason mentioned in the 
Section. But where an unduly large number of witnesses arc asked to be 
summoned, it is open to the Magistrate to conclude, in the circumstances of a 
case, that the application for process is made for purposes of delay.'^ But where 
in spite of the largeness of the number of witnesses asked to be summoned, the 
Magistrate docs not think that the application for process is made for purpose 
of delay or vexation, he has no option but to accede to the prayer for process.® 

Nor can he, in such a case, arbitrarily restrict the number of witnesses to be 

summoned.® 

The mere fact that an application for process is made at a late stage of 


(1000) 27 Cal 370 (372), Zamunia v. Itnm 
TaUal. 

(1831) 7 Cal 28 (31). Fau AH v. Kornmdi. 
(1933) 1933 Rang 29 (30): 34 Cri L Jo\ir 
468, y.aiuin v. Eni 2 )eror. 

2. (1902) 26 Bom 418 (421). Emperor v. Pur- 
shottam. 

3 (1925) 192.5 Cal ill (411) : 51 Cal 1044 ; -^O 
Cri L Jour 384, itanomohan Dosti- 
ilnr V. BnnJciui Itchnri CUoudhunj. 
(1902) 26 Bom 118 (421). Empt rorx. Puru- 
shottnm. . , , ^ 

(1900) 10 Cri li Jour 207 (207) ; 2 Sind L R 
.5. Emperor v. Dahud. 

(1029) 1920 All 014 (916): 30 Cri L Jour 
115.5, Pnrhhux. Emperor. 

(1805) 1895 All W N 10 (41). Queen v. Ram 
CJiornn Enl. 

(1900) 4 Cal \V N 241 (212). Srecnoth v. 
Emperor. ■ , 

4. (1907) 6 Cri L .Jour 1 (6) (Cal). B <ih>d Ah 

Khan v. Emperor. 

(1025) 1025 Mad 106 (107) ; 25 Cn L Jour 
101, In re, Karmiann .1/choh. 

5. (1011) 12 Gri L Jour 54H (510) : 12 Ind Cas 

524 (Mad). Arumwjam Pillai v. Em- 
;)rror. 

(1882) 2 Weir 263 (264). Mnrina'ji Reddi, 

(1923) 192rLab 420 (422) : 24 Cri L Jour 
086, Ganpat Uni v. Emperor. 


(1871) 15 Sutb W R Cr 15 (IG), MaUim 
Chxinder Shah, In re. 

(But see (1925) 1925 Mad 100 (110) : 

25 Cri L Jour 401, In re, Narayana 
Mcnon. Holding that evidence is 
not going to be of any use is tanta- 
mount to boldiug tbal tbo appli- 
cation is vexatious.] 

(See also (1932) 1032 All 125 (126) : 

33 Cri L Jour 528 : 54 All 331, 
Balkrislnia i^fharnui v. Emperor. 

Under rules of tbo .Mlaliabad High 
Court, tbe Magistrate can ask for 
certificato from pleader of accused 
tbat witness is material.] 

6. (1928) 1928 Lab 125 (181) : 29 Cri L Jour 

212, Taj Mohammad v. Emperor. 

7. (1932) 1932 All 125 (126) : 54 All 331 : 3.3 

Cri L Jour 528. Dalhrishna .Shnrwa 
V. Emperor. 

(1008) 7 Cri L Jour 146 (151, 153) ; 35 <' vl 
243, Vhintomnn Sinyhw Empto-r. 

Demand to e.xaniine about lOOD wit- 
nesses was held to bo vexatious. 

8. (1032) 1932 All 125 (126) : 5J All 331: 3:3 

Gri L Jovir 528, Raikri.'ihni’t .'^lotrnia 
V. Emperor. i [ 

9. (1926) 1926 Lab 451 (451) ^27 Cri L Jour 

543. V. 'l-Yt-’peror. r- 

(1910) 1919 Cal 60 (69) : L-Jour 201,* ^ ‘ 

Amirulin r. Empiror. , , 

1 .j > Kasnimr 
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the proceeding is not by itself a ground for refusing it.^° But an unduly belated 

application for process is liable to be construed as made for purpose of delay 
or vexation.il 

Where an application for process is. first made in respect of some 
witnesses and then in respect of others, that by itself is no ground for holding 
that the latter application is made for the purpose of delay or vexation.i^ 

Where a Magistrate summons a number of witnesses under this Section, 
he must be presumed to have concluded that their production has not been 
sought for vexation or delay and the Magistrate cannot thereafter arbitrarily 
limit the number of witnesses to be examined, 

See also the undermentioned cases.^® 

5. Production of documentary evidence by accused. 

An accused is entitled to produce documentary as well as oral evidence 
in his defence- The Magistrate should inspect the documents offered by the 
accused before excluding them.' This Section also entitles the accused to apply 
for process to compel the production of documentary evidence in his favour. 
Before issuing process, the Magistrate should satisfy himself that the docu- 
ments called for have some bearing on the issues in the case and are relevant.^ 
{See Section 94). See also the undermentioned cases.^ 

This Section does not control the provisions of Section 94, supra. There- 


(1907) 17 Mad L Jour (Sh. N) 02 (62). 

10. (1911) 12 Cri L Jour 150(151) : 9 Ind Gas 

897 (Mad), In re, Vyasa Rao. 

(1923) 1923 Pat 530 (537) : 24 Cri L Jour 
835, Beni v. Emperor, ilcre fact 
that application for process is mado 
not ou same day on which the ac- 
cused enters on bis defence but on 
the next day is no ground for refus- 
ing the application. 

11. (1912) 13 Cri B Jour 218 (221) : 39 Cal 781. 

KudrutuUah v. Emperor. 

(1911) 12 Cri L Jour 1.50 (151) : 9 Ind Gas 
897 (Mad). In re Vyasa liao. It 
depends on the circumstances of 
each case whether a belated applica- 
tion for process is to be granted or not. 

12. (1923) 1923 Pat 530 (537): 24 Cr L Jour 

83.5 Beni v. Emperor. 

(1931) 1931 Oudh 386 (387) : 32 Cri L 
Jour 1170, Bliuneshivari J’lrshad v. 
Emperor. 

[liut see (1914) 1914 All 197 (198) :1 5 
Cri L Jour 104 : 30 .‘Ml 13. Manual v. 
Emperor. Right of the accused is res- 
tricted to have those mentioned in 
the list to he summoned. If once he 
has exhausted his right by putting 
in a list he can only move the Court 
under S. .540). 

12a (1035) 1935 All 038 (039) : 30 Cri L Jour 
1142. TcUehand\. Emperor. At least 
reasons for not hearing the witnesses 
should be recorded in writing. 

13. (1911) 12 Cri L Jour 5GG (507) : 12 Ind Cas 

054 (Mad), Liinmo o/ Mahalunma v. 
Em 2 )c'ror. .^ccu.sed charged with re- 
cruiting coolies from Agency tract — 


Application by him for summons to 
the persons alleged to have been re- 
cruited is not one for vexation or 
delay. 

(1924) 1924 Mad 243 (244) : 24 Cri L Jour 840, 
Arvali JRokkar, In re. The inconve- 
nience and expense to the State 
entailed by the conveyance of three 
convicts from Coimbatore to Calicut 
was held to bo not so serious that ap- 
plication for the attendance of these 
witnesses should be deemed to be 
made for the purpose of vaxation or 
delay or defeating the cuds of 
justice. 

(1871) 15 Suth W R Cri 7 (7), Ram Sahia 
Chowdhury v. Sunker Bahadur. 
Magistrate cannot refuse to sum- 
mon witnesses on the ground that 
they arc implicated in the charge. 

Note 5. 

1. (1909) 10 Cri L Jour 492 (493): 4 Ind Cas 07 

(Cal). Brindaban v. Isha Quddin. 

2. (1914) 1914 Sind 135 (13G): 8 Sind L R 207 ; 

10 Cr L Jour 245, Tahilram Lilaram 
V. IHtamhardas. 

3. (1923) 1923 Lah 420 (422) : 24 Cri L Jour 686, 

Ganpat v. Emperor. Accused is en- 
titled to production of Court records 
instead of being put to the expense 
of obtaining copies. 

(1870) 14 Suth \V R Cri 77 (77), In re 
ShiehPershad. Application for copies 
should be granted irrespective of 
question of their being material or 
necessary — Question of admissibility 
is to be determined at the hearing of 
the case. 
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fore, even before the case has reached the stage indicated by this Section it is 
open to the Magistrate to summon the production of a document at the instance 
of the accused if the conditions laid down in Section 94 are satisfied.*^ 

6. Right of accused to cross-examine prosecution witnesses. 

It has been seen in the notes under Section 256 that an accused in 
warrant cases has three opportunities to cross-examine prosecution witnesses:' 
(a) before the charge is framed; (b) after the clrarge is framed and before 
the accused is called upon to enter upon his defence and (c) under this Section, 
after the accused has entered upon his defence. Hence subject to the restric- 
tions contained in this Section, an accused is entitled, even after he has entered 
upon his defence, to have re-summoned for cross-examination any prosecution 
witness that he may name.i The distinction between the right of the accused 
under this Section and his right under Section 256 is that while his right to 
re-call and cross-examine prosecution witnesses under Section 256 is an absolute 
one, his right imder this Section is subject to the discretion of the Magistrate. ^ 
Where a prosecution witness is re-summoned under this Section at the instance 
of the accused, he does not thereby lose his character as a prosecution witness 
and can be cross-examined by him.® Where there arc two accused in a case and 
their cases arc adverse to each other, the witnesses called by one of the ac- 
cused in his defence can be cross-e.xamined by the other accused.** As to the 
extent to which cross-examination of prosecution witnesses can be allowed, see 
the undermentioned cases.® 

See a/so Note 7 infra. 


4. (1035) 1035 Sind 13 (18) : 29 Sind L R 92 : 30 
Cri Jour 581 (F 13), Moliauu'd llahitn 
V. Emperor. 

Note 6. 

1. (1920) 1920 Tat 149(150): 21 Cri L Jour 811 : 

5 Pat L Jour 94, Rainyad Sinij}i v. 
Emperor. 

(1025) 1925 Cal 411 (111) : 51 Cal 1011 : 20 
Cri Ij Jour 384, Manomohan Dastidar 
V. lianliim Dehart Choudhuri/. 

(1933) 1933 Mad G09 (G13) : 40 Mad 449:21 
Cri L Jour 547 (FB), Subbaraijudu v. 
Satunnntidan. 

(1929) 1929 Lah 578 (570) : .30 Cri L Jour 
380, Emperor v. Hadlni Sinqh. 

(1907) 11 Cal W N 303n (301) Ilemanta 
Kumar Snrkar v. Sat/ad Ali. 

(1930) 1930 Mad G32 (032): '31 Cri L Jour 
720. Sadayan Chelti v. Emperor. 

2. (1920) 1920 Mad 201 (205) : 43 Mad 111 : 21 

Cri L Jour 297, W. H. Locklcy v. 
Emperor. 

(1900) 27 Cal .370 (372), ’/.nmunia v. Itnm 
Tnhnl. 

{1973)l9Suth WR Cri 53 (51). Jiclilios v. 
Queen. 

3. (1897) 1 Cal W N 10 (21). Mowln Dux v 

Dernxalulla. 

(1901) 28 Cal 594 (590), Sheoprakash fiinyh 
V. W . D. Daxvlinf^. 

(1910) 11 Cri L Jour 598 (GOO) : 8 Ind Ca? 

239 (Lab). Jahnnna v. Emperor . 
(1922) 1922 Mad 32 (32): 23 Cri L Jour 192, 
Venku Reddy v. Emperor. 


(1927) 1927 Mad 129(129. 130) : 28Cri LJour 
32, Inre hnlcc Lakshoiayya. Accused 
ueed not state in bis application for 
•summons that bo wants tbe witness 
tor cross-ONaminatiou. 

(1902) 29 Cal 387 (389), Mohendra Nath Das 
V. Emperor. Accused first obtaining 
process for attendance of witness but 
subsequently asking the Magistrate 
to countermand tbe process and on 
his rofu.sing to do so declinin'^ to 
examine witness as bis witness.— 
Witness examined as Court witness 

He can bo cross'e.xainiued by tbe 
accused. 


Chctlcrjce v. llanif Sheikh. 

[But SCO (1809) 12 Sutb \V R Cr * 
(70)C>«c< a V. Surroop Chunder Pal 
5. (191G) 1910 Pat 230 (237) : 17 Cri L .ro> 
353. 1 tat L Jour 317, Eknntk 
Emperor, ^rial Court can restrict tl 
scope of the cross-examination 
Witnesses. 

(1919) 1919 Pat 515 (510): 20 Cri L Jour .50 
Mahomed Mian v. Emp.ror. l)i 
allowing questions establishing 
particular defence, and not oxdiuh 
by the Evidence .\L-t. and directii 
accused not to put more than six 
eight questions are illegal. 

(1919) 1919 Pat 505 (.50.0). 20 Cri LJour 55 
1 V. Bunihil Mandat. Arbitra; 


Seo. 267 
Notes 
5—6 
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Sec. 257 
Note 7 


7. Proviso to Sub-section 1. 

The first paragraph of sub-section 1 provides inter alia that the accused 
is entitled to the issue of process for compelling the attendance of prosecution 
witnesses for cross-examination subject to the discretion of the Magistrate to 
refuse his application for process on the ground of its being made for the 
purpose of vexation or delay or for defeating the ends of justice. The proviso 
enacts an exception to this rule. It embodies a prohibition to the effect that 
if the accused lias already cross-examined or has had the opportunity of cross- 
examining any witness after the charge was framed, the attendance of such 
witness should not be compelled except where it is necessary for the purposes 
of justice.! i 3 ut where the accused lias not liad a sufficient opportunity of cross- 
examining a prosecution witness after the framing of the charge his attendance 
may be compelled under this Section.^ 

The proviso restricts only the issue of process for compelling the attend- 
ance of witnesses. It does not restrict the cross-examination of witnesses who 
are present in Court} The Magistrate is not required by the proviso to record 
his reasons for not being satisfied that it is necessary for the ends of justice 
tliat the attendance of any witness should be compelled.** 


limitation, c. g. because cross'exa- 
mination has already been full and 
has lasted an hour, is illegal. 

(1S87) Ratanlal 844 (34G, 347), Empress v. 
Sayad Surfuddin. Court should 
prevent gross abuse and protect wit- 
nesses under S. 152, Evidence Act, 
from being terrified or browbeaten. 

(1933) 1933 Nag 13G (144) : 29 Nag L R 251 : 
34 Cri L Jour 505, Mrs. M. F. Iteyn 
V. Einperor. Where the defence 
alleged, .that certain statements 
made by certain witnesses before 
the Judge were not mentioned to 
the police, the defence has a right 
to cross-examine the witnesses as to 
such statements and seek their ex- 
planation. 

Note 7. 

1. (1929) 1929 Lab 578 (579) : 30 Cri L Jour 
380, Emperor v. Sodhu Sinyh. 

(1938) 1933 Pat 598 (599) : 35 Cri L Jour 
95, Mohattind Jinfi v. Emperor. Dis- 
cretion exercised by ^lagistrate in 
disallowing further cross-examina- 
tion of prosecution witne.ss — Objec- 
tion not taken in appeal before Ses- 
sions Judge — High Court will not 
entertain ground in revision. 

(1893) 20 Cal 400 (478), Nilkanta Singh v. 
Queen. It lies upon the party who 
thinks himself aggrieved to show 
that the ends of justice would bo 
frustrated in conse(juenco of the 
refusal to show that the further 
cross-examination should be al- 
lowed. 

(1925) 1925 Pat GOG (607); 27 Cri L Jour 853, 


Ajo Mian v. Emperor. Jlece fact 
that an accused’s lawyers decline 
to cross-examine such witnesses or 
the mere fact that such witnesses 
were not cross-examined does not 
compel Court to summon. 

[But see (1899) 4 Cal W N 241 (242). 
Sree7iath v. Emitrcss. Submitted 
not good law). 

2. (19.31) 1931 Lah 18G (188) : 32 Cri L Jour 

1202, Chint Ram v. Emperor. 

(1932) 1932 Nag 71 (72) : 33 Cri L Jour 731, 
Chamru v. Emperor. Accused's 
pleader unable to appear and cross- 
examine on the previous occasion 
under S. 25G — Held his application 
under S. 257 was improperly refused. 

(1921) 22 Cri L Jour 572 (589) : 62 Ind Gas 
588 (Pat), Bisheshwar Singh v. Em- 
peror. 

(1927) 1927 Nag 240 (240) : 28 Cri L Jour 
425, Jairam Kunbi v. Emperor. 

3. (1932) 1932 Nag 137 (137) : 28 Nag L R 

254 : 33 Cri L Jour 940, Ramachan- 
dra Wadhi v. Emperor. 

(See also (1928) 1928 Pat 253 (255) : 
29 Cri L Jour 808, Rameshwar Sahu 
V. Emperor. Once a summons has 
been issued and the witness is be- 
fore the Court, there is no jurisdic- 
tion in the Court to dictate to the 
accused the terms upon which the 
examination of the witness shall 
bo conducted. If the accused wishes 
to put questions in cross-examina- 
tion, Magistrate is bound to allow 
them.] 

4. (1925) 1925 Pat GOG (700) : 27 Ori L Jour 

858, Ajo Miati v. Emperor. 
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7a. Examination of witness present in Court thou^ not summoned. 

This Section does not apply to the examination of a witness who is 
present in Court though not summoned. Such a witness can be examined by the 
Court under Section 540 infra, but there is no obligation on the Court to exa- 
mine him.i 

8. Sub-section 2— Power to require deposit of expenses of witnesses before 
summoning them. 

Sub-section 2 empowers the Magistrate to order the accused to deposit 
the reasonable expenses of the witnesses before summoning them. The ex- 
penses” referred to, do not include process-fees,^ But if such process-fees arc 
payable under any other law for the time bcirDg in force, they must be paid.^ 

The sub-section is only an enabling provision. It does not make it 
obligatory on the Magistrate to demand the expenses of witnesses in every case. 
On the other hand, as an ordinary rule, witnesses for the accused in warrant 
cases should be called at the expense of the Government.^ In exceptional 
cases, the Magistrate may. under this sub-section require the accused to dcixisit 
the expenses of the witnesses. Thus, it has been held that when the Magistrate 
doubts the bona fides of the application for summons, he can require the 
expenses to be deposited ^ The sub-section does not require the Magistrate to 
record his reasons for demanding the deposit of expenses.^ 

It has been held tliat the power to call for expenses of wimesses under 
this Section is capable of being exercised only once and that, before the pro- 
cesses arc first issued. Where the accused is ordered to deposit expenses and 
on his doing so, processes are issued for the attendance of certain witnesses 
on a certain date, but they arc not examined on that day and their attendance 
is required for another date the accused cannot be again ordered to pay llieir 
expenses.® Similarly, where witnesses have been summoned at the expense of 


Note 7a 

1. (1034) 1031 Mad W N 07 (98), 

Pmlanachi v. Emperor. 

Note 8. 

1. (1020) 1020 Rang 13 (14) : 27 Cri L Join- 

415, Emperor v. ^£•J Snu Nijein. 

2. (1020) 1020 Raug ICt (lOH) : 4 Rung 1)0 : 

27 Cri L -Jour 130G(F I>). Em 2 h ror v. 
TJia Shwe. Rules 17 and 18 of the 
Process Fees Rules made under the 
Burma Process Fees Act, 1010— Fees 
pavablc under, to be paid. 

3. (1932) 1032 Lah 481 (483) : 33 Cri L .Tour 

701, liam yarahi v. Emperor. 

(1020) 1020 Lah 23 (24) : 30 Cri L Jour 814, 
Saiijod Jltibib v. Emperor. Rules 
and Orders of the Lahore High 
Court Vol. II, Chap. 0. para. 07. 

( 1 808) 1808 Pun Re Cr No. 7, page 10, OrtcZii 
V. Quern. 

(1021) 1924 Pat 112 (113): 21 Cri L Jour 
831. iJehi Sni'ih v. Emperor. 

(1028) 20 Cri L Jour 4.50 (100) : 108 Ind Cas 
007 (Lah), Jlabih v. Mehdi 
[See also (1S05) 3 Suth W U Cr 10 
(17), Empress v. Kei/a h'inyl/.] 

(1032) 1032 Lah 577 (578) : 33 Cri L Jour 
070, Paholwan v. Emperor. 


(.But SCO (1023) 1023 Lah -120 (421) : 
24 Cri L Jour 080, Oonpat v. Em- 
2 )eror.'\ 

1. (1033) 1933 Pat 212 (244) : 12 Pat 234 : 34 
Cri L Jour 1108. Umu SinijJt- v. 
Eft per or. 

5. (I920j 1929 Lah 23 (21) : 30 Cri L Jour HI \ , 
Satjad Habib v. Emperor. 

fJ. (1021) 22 Cri L Jour 71 1 (712): 03 liid Cas 87 1 
(872) (Lah). Kisltan Lai v Emperor. 

(1020) 1020 Put no (150) : 21 Cri L Jour 
S14 : 5 Pat Ij Jour 04, Pamyad 
.'iinf/h V. Emperor, 

[But see (1031) 1031 Pat 207 (208) : 
32 Cri L Jour 013. Dwarha Simth v 
Empiror. Issue of process by 
^lagistrate — Duty to compel 
dance — Failure of witness t<' appear 
— Magistrate to take every stop in 
his power to compel tho al tendunce 
of the witness, subjo.t to the provi- 
sions of sub-s. (2) of S. 257. ; 

CSeo also (1023) 1023 T. ah 420 (121); 
24 Cri i> Jour v. Em- 

peror. Magistrulo shoiiM summon 
onlv so manv witnesses for one 
hcaviug as he thinks he will be able 
to examine on that hearing, in order 


Sec. 257 
Notes 
7a— 8 
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Note 8 
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the Government, it is not competent to the Magistrate to require the accu^d 

to deposit their expenses as condition precedent for his being allowed to 
cross-examine themj 

When ordering an accused to pay the expenses of a witness under this 
sub-section, it is the duty of the Magistrate to fix the fees, if any, payable to 
the witness and not leave it to the negotiation of the parties.® If an expert 
witness refuses to give evidence for a reasonable fee fixed by the Magistrate, 
the Magistrate can compel him to do so.® Where the' Magistrate directs an 
accused to deposit the travelling expenses of a witness, he should specify the 
amount to be deposited.^® 



Acquittal. 

acquittal. 


(1) If in any case under this Chapter in which a 
charge has been framed the Magistrate finds the 
accused not guilty, he shall record an order of 


Conviction. 


(2) If in any such case the 

Magistrate finds 
the accused guilty, 
he shall pass sentence upon him 
according to law.* 


Conviction. 


(2) Where in any case under 

this Chapter the 
Magistra te does not 
proceed in accordance tvith the 
provisions of Sec. 349 or Sec. 562., 
he shall, if he finds the accused 
guilty, pass sentence upon hiri 
aceordins: to law.* 


Synopsis. 


Note No. 

Legislative changes. 1 

“In which a charge has been framed." 2 

"The Magistrate finds the accused not 

guilty." 3 


Note No. 

"He shall record an order of acquit* 
tal." 4 

Sub-section 2 — Procedure under S. 349 5 
Sentence. 6 


• (Code of 1882 — S. 258 — Same as that of 1898 Code.) 


(Code of 1872— S. 220.) 

220. If the Magistrate finds the accused person not guilty, 
Acquittal. he .'ihall record judgment of acquittal. 

If the accused per.son is convicted the Magistrate shall pass 
Conviction. sentence upon him according to law. 

Explanation . — If a charge is drawn up, the prisoner must either be acquitted or 
convicted. If no charge is drawn up, there can bo no judgment of acquittal or conviction 
except in the case provided for in Explanation I to Section 216. 


(Code of 1861 — S. 255 — Same as S. 220 of 1872 Code except that it had no explanation,) 


to save the expenses of parties.] 

7. (1020) 1020 Lah 578 (579) : 30 Cri L Jour 

.380, Emperor v. Sadhu SitKjh. 

8. (1932) 1032 Lah *181 (483) : 33 Cri L Jour 

7G1. Haul Naraiyi Sharma v. Em- 
Iter or. 


9. (1932) 1932 Lah 481 (483) : 33 Cri L Jour 
7GI, Ilavi Narain Sharma v. Em- 
peror. 

10. (1925) 1925 Pat 553 (555) : 26 Cri L Jour 
9G5, Gouri Shankar v. Collector of 
Mmaffcrptir. 
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Other Topics. 


Absence of charge — Effect. See Note 2, Pts. 

2 & 4 ; Note 2, P-N. (1). 

Absence of complainant. See Note 3, Pt. 2 ; 
Note 4, P-N. (1). 

Acquittal — Not discharge or dismissal. See 
Note 4, Pts. 1 & 2. 

No evidence after charge — Conviction not 
necessary. See Note 3, Pt. 4. 


Presumption of innocence. See Note 3, 
F-N. (5). 

Sending co-accused under S. 849. See Note 4, 
Pt. 3. 

Strength of prosecution and not weakness of 
defence. See S. 257, Note 1. 

Withdrawal by complainant. See Note 3, 
Pt. 3. 


Legislative changes. 

Differences between the Codes of 1861 and 1872; — 

The following explanation was added to Section 220 of the Code of 

1872 : 

“If a charge is drawn up. the prisoner must either be acquitted or convicted. If no 
charge is drawn up, there can be no judgment of acquittal or conviction except in the case 
provided for in Explanation 1 to S. 216.” 

This gave legislative effect to the undermentioned decisions^ under the 
Code of 1861. 

Changes made in 1882: — 

The explanation to Section 220 of the Code of 1872 was otniited and 
the words “if in any case.. ..framed” were introduced into the Section. 

Changes made in 1923: — 

The words “Where in any case under this chapter the Magistrate does 
not proceed in accordance witli tlte provisions of Section 349 or Section 562 ' 
were added in sub-section 2. 


2. “In which a charge has been framed. 

In warrant cases, an order of acquittal or conviction can be passed only 

after a charge has been framed.^ But the mere fact that a charge has not 
been framed does not invalidate the proceedings unless a failure of justice has 
in fact been occasioned thereby.^ See Section 535 infra. 

Moreover, in warrant cases tried summarily Section 263 expressly dis- 
penses with the framing of a formal charge and the absence of a charge is no 
bar to an order of acquittal or conviction.^ 

The law contemplates that where tlicrc is a prima facie case against the 
accused a charge should be framed and, if. after taking the evidence for the 
defence after such cliarge, it is fjnmd that the evidence is not suflicieni lo 
justify conviction the accused should be acquitted. Hence, it is most improper 
for a Magistrate to proceed without framing a cliarge and after taking all the 
evidence for the defence, discharge the accused on hnding that he cannot be 


Section 258 — Note 1. 

1. (18GG) 5 Suth W R Cr 58 (58), v. 

Shoodhun Mutidh'. 

(18G7) 8 Suth W U Cr 45 (4C), Queen v. 
JSipi o Doss. 

(1808)0 Suth \V K Cr 15 (15). Goorutt 
Mundle v. Trot/lochn. 

(18G9) 12 Suth W R Cr C5 (05), Queen v. 
Quburdhun Bcra. 

Note 2. 

1. (1874) 22 Suth W R Cr 25 (2G). iVt*;/ v. 
Jajnt Ahir. 

(1891) 1891 All W N 80 (8l),C>Mccn v. Kollu. 


Fact that charge has not been 
trained lends corroboration to view 
that a certain order is one of dis- 
charge and not of acquittal. 

[See .also (1880) IS'^G All W N 2G0 
(200), Eiujifess v. J<(du.'\ 

2. (1879) 3 Cal L R 131 (133), In (hr m.-lter of 

Joja I ‘a si ion. 

(1881) 1881 All \V N I J 2 (112), 

V. Ahnuid All. 

(1917) 1917 Low Lur 88 (R'.i) ; Cvi L Jour 
1000(1007). Ortl.il V. Kalu. 

3. (1000-1902) 1 Low Cur Hnl if (10). C>«cch v. 

A'ya I’o Lun. 


Seo. 258 
Notes 
1—2 
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Sec. 258 
Notes 
2—4 


convicted. Such a course is most unfair to the accused as it deprives him of the 
benefit of an acquittal to which he is rightfully entitled under the circums- 
tances. The order of discharge in such a case virtually amounts to an acquit- 
tal and the Court of revision would not be justified in ordering further enquiry 
in such cases.** {See Notes under Section 436). 

3. “The Magistrate finds the accused riot guilty.” 

An order of acquittal can be recorded under this Section only when the 
Magistrate finds the accused not guilty.^ Thus, he cannot acquit the accused 
mcreb^ because the complainant or his witnesses are absent on the date of hear- 
ing.2 {See Section 259 and Notes thereunder) or because the complainant offers 
to withdraw his complaint.^ Similarly, where the Court finds that it has no 
jurisdiction to try the case, the proper order to pass is one of disdharge and 
not of acquittal.3* {See Sections 248 and 345 and Notes thereunder). 

Under Section 254 ante a charge is to be framed only when the Magis- 
trate finds that the prosecution lias made out a prima facie case against the 
accused. But this does not mean tliat where a cliarge is framed, the Magis- 
trate is bound to t^nvict the accused merely because he fails to produce any 
evidence of rebuttal. At the time of proceeding to final judgment the Magistrate 
is bound to weigh the evidence if he finds that he is guilty.^ As to appreciation 
of evidence in criminal cases, sec the undermentioned cases.® 


4. “He shall record an order of acquittal.” 

Once a charge is framed in a warrant case the Magistrate has no power • 
to discharge the accused} He must either acquit the accused or convict him 
unless he decides to proceed under Section 349 or Section 562. 


4. (1889) 2 C P L R 82 (84), Empress v. Bhofj- 
it’fin Malce. 

[Sec also (1883) 1883 Pun Re Cr No. 
29, page 77, Taba v. Ilira Singh]. 
Note 3. 

1. (1913) U Cri L Jour 77 77: 37 Bom 309, 

Emperor v. lianchhod Baxola. 

(1925) 1925 Oudb 314(314): 20 Cri L Jour 
400, Emperor v. Oodhan. 

[But see (1930) 1930 All 795 (790): 
53 All 39: 32 Cri L Jour 300, Em- 
peror V. Kasir Husain.] 

2. (1033) J 933 Cal 358(358): 34 Cri L Jour 498. 

Nalbehari Sarhor v. Saroda Prasad 
Choiedhu nj. 

(1890) Ratanlal 524 (525), (^>uecn v. Kanaji. 
(1925) 1925 Oudli 314 (314): 26 Cri L Jour 
400, Emperor v. Godhnn. 

( 1925 ) 1025 Oudh 300 (306): 27 Oudb Cas 
310: 20 Cri L Jour 301, liam Bal.sh 
Y. Jatram Das. 

(1921) 22 Cri L Jour 312 (312) : 00 Ind Cas 
1000 (1000) (Lab), ?farain Das v. 
Aft'ii-fl Singh. 

[See also (1881) 1881 All W N 38 
(38), Empress v. Dhan Krishnan. 
Accu.scd citing complainant as his 
principal witnes.s — Magistrate find- 
ing it diflicult to procure the attend- 
ance of the complainant— Ho cannot 
ac<|iut the accused merely on this 
ground.) 

[But SCO (1930) 1930 All 795 (700) : 
53 All 39; 32 Cri L Jour 300, 


Emperor v. Nazir Busain.] 

3. (1018) 14 Cri L Jour 77 (77): 37 Bom 369, 

Emperor v. Banchhod Batvla. 

8a. (1910) 11 Cri L Jour 253 (254); 1910 Pun 
Re Cr No. 7, Gohiil Chand v. Phul- 
chand. 

4. (1896) Ratanlal 854 (854), Queen v. Chan- 

basappa Madiappa. 

5. (1934) 1934 Sind 0 (7) : 85 Cri L Jour 

736, Emperor v. Mahomed Khabar. 
Absence of ascertainable motives 
comes to nothing if crime is proved 
to have been committed by a aane 
person. 

(1934) 1934 Oudh 124 (129); 35 Cri L Jour 
804 ; 9 Luck 517, Gaya Din v. 
Emperor. Where major portion of 
prosecution cvidcuce is found bo bo 
false it is impossible to build up a 
case of an olTencc. 

(1934) 1934 Sind 22 (26): 23 Sind L R 84, 
Bikchand Gangaram v. Em 2 ieror. 
Presumption of innocence in favour 
of accused is not lost or rebutted 
merely because accused makes a 
false defence or makes use of false 
testimony. 

(1921) 1921 Lab 89 (90): 22 Cri L Jour 595, 
Ilari Ram v. Emperor. No infor- 
ouco of guilt can be drawn from a 
fal.cA statement of accused. 

Note 4. 

-1.(1801) 1891 All W N 80 (81), Queen v. 
Kallii. 
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The proper order to pass under the Section if the Magistrate finds the 
accused not guilty is to acquit the accused. An order dismissing the complaint 
or discharging the accused is not a proper order. But where such an order is 
passed and the meaning of the Magistrate is clear, the effect of the order is only 
that of acquittal.2 

’ Under this Section the Magistrate is bound to acquit the accused if he 
finds him not guilty. He cannot refer his case under Section 349 merely be- 
cause there arc other accused tried along with him who are, in the opinion of 
the Magistrate, guilty and whose case he decides to refer under Section 349.3 

5. Sab-sectlon 2 — Procedure under Section 349. 

Under Section 349 the Magistrate who decides to proceed under that 
Section has merely to record his opinion that the accused is guilty but camio-t 
convict him. Sub-section 2 of this Section as now worded, can, however, be 
read as not necessarily prohibiting the Magistrate from finding the accused 
guilty, i. c., convicting him. The conviction will not, however, have any legality.' 

6. Sentence. 

The provisions of sub-section 2 are mandatory. The Magistrate is bound 
to pass some sentence on the accused when he records a verdict of guilty, 
however light the sentence may be' unless he proceeds under Section 562, infra. 

259.""* "When the proceedings have been instituted upon 

complaint, and upon any day fixed for the 
Absence of com- i^eaving of the case the conu)lainant is absent, 
** and the offence may be lawfully compounded, 

or is not a cognizahle offence^ the Magistrate may, in his discretion, 

•(Code of 1882 — S. 259 — Savie as that of Code.) 

(Code of 1872— S. 215.) 

Discharge o£ accused. 215. * * * • • • 

Explanation. I : — The absence of the complainant, except where the offence may be law- 
fully compounded, shall not be deemed sufficient ground for a discharge, if there appears other 
evidence sufficient to substantiate the offence. 


Sec. 298 
Notes 
4—6 


Sec. .259 


(Code of 1861— Nil.) 


(1903) 1903 Pun Ke Cr No. 14, page 38, 
Crown V. Nalhu. 

(1030) 1030 .U1 795 (79G) : 53 All 39: 32 Cri 
L Jour 366, Emperor v. Nazir 
Husain. Charge framed — Complai- 
nant absent on date of hearing — 
Accused cannot be discharged. 

2. (1875) 24 Suth W R Cr G2 (03). Sreennth 

Mundle v. Sremath Bnjpxit. 

(1880) 5 Cal L R 359 (300), In the matter 
of Jaduhur Mooherjec. 

LSeo also (1935) 1935 All 834 (835) : 
30 Cri L Jour 912. Baza Htissain v. 
Emperoi-. Magistrate finding ac- 
cused not guilty but inadvertently 
referring to S. 253 instead of S. 258 
— Order is one.of acquittal and not 
of discharge.] 

3. (1920) 1926 All 17G (170); 20 Cri L Jour 

I 


1030, Mohammad Khun v. Emperor. 
Note 5. 

1. (1928) 1928 Bom 240 (240); 52 Bom 450: 29 
Cri Ij Jour 904, Emperor v. Naxjaran 
Dhaku Bhil. 

Note 6. 

1. (1872-1892) 1872-1892 Low Bur Rul 400 
(409), Queen v. Mi Bank. 

(1808*1809) 4 Mud II C Rul App Gf> (f.7;. 
(1805) 3 Suth W R Cr L 15 (15). 

(1884) 1884 All W N 219 (220), E».‘ rcss v. 
Kulua. 

(1934) 1934 Rang 338 (339,310). 12 Kang 
419: 30 Cri L Jour lOO li'. B.), 
Emperor v. Mi Ultra. 

[But see (1928) 1928 Nag ls8 (189) : 
24 Nag L R 110; 29 Cri L Jour 500, 
Sitaram Knnbh v. Etnperor. Sub- 
mitted not corr«-ct.) 



1472 


Trial op Warrant Cases by Magistrates 


Sec. 259 
Note 1 


notwithstanding anything hereinbefore contained, r at 'any time 
before the charge has been framed, discharge the accused. ^ 

-il'.- U.tl /i.lh T-i 

Synopsis. ,|. . •. 


Note No. 


Legislative changes. 1 

Scope and applicability of the Section. 2 
“ Instituted on a complaint. ” 3 

“ Complainant is absent. ” 4 

(а) Death of the complainant. 5 

(б) Withdrawal of complaint. 6 


"And the offence may be lawfully 


Note No. 

compounded or is not a cognizable 


offence. ” 7 

*' May in his discretion. " 8 

" At any lime before a charge is 
framed." 9 

Discharge the accused. 10 

Revival of case after discharge. .. 11 

Revision. » O’ 


Other Topics. 


Absence after framing of charge. See Note 0, 
Fts. 1 and 2. 

Absence of complainant is sufficient cause for 
revival. See Note 8, P-N. (6). 

Adjournment of Trial. See Note 9, Pt. 2. 

After charge— Costs of adjournment by com- 
plainant — Incorrect. See Note 9, F-N. (1). 

Comparison with Ss. 203, 204 and 209. See 
Note 10. 

Comparison with S. 247. See Note 2. 

Comparison with S. 253. See Notes 2 and 10. 


Dismissal owing to absence of complainant — 
Not correct. See Note 1, F-N. (1). 

Issue of summons in warrant cases. See 
Note 1, P-N. (1) and S. 251, Note 2, Pt. 1. 
Joint trial of summons and warrant cases. 
See Note 2. 

Non-applicability to cases on police-report. 
See Note 3, Pt. 1. 

“Striking off. ” See Note 10, Pt. 1 and Note?, 
F-N. 1. 

Sufficient cause for absence. See Note 8, 
Pt. 6. 


1. Legislative changes. 

Difference between the Codes of 1861 and 1872; — 

There was no corresponding provision in the Code of 1861.' 

But in practice it was held that if owing to the absence of the complain- 
ant the Magistrate was satisfied that no evidence was forthcoming against the 
accused, he might discharge him.^ 

The following Explanation was added to Section 215 of the Code of 


1872 : — • 

"Explanation I: — The absence of the complainant, except where the offence may be 

lawfully compounded, shall not be deemed sufficient ground for a discharge, if there appears 
other evidence sufficient to substantiate the oSence. " 

Changes made in 1882: — 

Instead of the Explanation I to Section 215 of the Code of 1872 a 
separate substantive Section, viz., Section 259 was inserted in the Code, 
This Section was in the same terms as that in the present Code. 


Section 259 — Note 1. 

1. {1864) 1 Suth W B Cr 25 (25), (?uccn v. 
Jodoo Paharao. 

LSeo (1868) 10 Suth W R Cr 31 (31). 
Nand Lall Sootorodhor v.Bha(jirulty. 
There is no provision for dismissal 
of complaint for non-attendance of 
complainant as in summons cases. 
Mere fact that summons is issued in 
the first instance does not make a 
warrant case a summons case. 

(18G9) Rataulal 1C (16), Beg v. Goolah- 
chand. 

(1869) 12 Suth W RCr 27 (28), Queen 
V. Bedoor Qhose. 

(1871) 8 N W P H C R 341 (341), 
Queen v. Jugroop Ugrabee.} 


2. (1867) 8 Suth W R Cr Letters 12 (2). Accus- 
ed may be discharged if the Magis- 
trate considers it unnecessary to 
carry on the enquiry in the absence 
of the complainant. 

(1869) 11 Suth W B Cr 89 {iO), Queen 
Dassoo Manjee. 

(1870) 6 Mad H C Rul App 8 (8). 

(1865) 3 Suth W R Cr 36 (36), Queen v. 
Chandria Sikdar. 

(1869) 4 Mad U C Rul App 41 (42). 

(1870) 13 Suth W R Or 35 (86). Santoo 
Mundle v. Abdool Biswas. 

(1869) 11 Suth W B Cr 47 (47, 48), Queen v. 
Pooran Jolaha. 

(1871) 15 Suth W B Cr 53 (53), Tuk% 
Mahomed v. Kistonath Boy. 
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Changes made in 1923: — The words “or is not a cognizable offence” 
were added. 

2. Scope and applicability of the Section. 

This Section is analogous to Section 247 ante. Both Sections provide 
for the procedure to be followed in case of the absence of the complainant on 
the date of hearing. Section 247 applies to summons cases while this Section 
applies to warrant cases. The points of distinction between the two Sections 
are as follows: — 

1. Section 247 provides for the acquittal of the accused, while this 

Section provides only for the discharge of the accused.^ 

2. Section 247 makes it obligatory on the Magistrate to acquit the 

accused unless for some reason he thinks proper to adjourn tlie 
hearing to some other day, while this Section leaves it to the 
discretion of the Magistrate to decide whether the accused 
should be discliarged. 

3. Section 247 applies to all offences triable as summons cases, while 

this Section applies only to such warrant case offences as arc 
either compoiindable or non-cognizablc. 

As said already. Section 247 applies to summons cases wl)ile, tins Sec- 
tion applies to warrant cases. The question arises as to what Section applies to 
cases of a composite character involving both summons-case and warrant-case 
offences. In such cases, it has already been seen in Notes under Section 241. the 
procedure prescribed for warrant cases should be followed and hence, it is this 
Section and not Section 247 tliat will apply. Hence, in such cases the Magis- 
trate cannot acquit the accused on the ground of the absence of the complain- 
ant on the date of hearing but must only discliargc the accused under this Sec- 
tion if the conditions laid down therein arc present. {See also Notes under 
Section 247). 

Section 253 ante also provides for the discliarge of the accused in 
warrant cases. But the grounds of discliargc under that Section are conlincd 
to cases where the Magistrate finds that the evidence for the prosecution does 
not make out a prinia facie case against the accused or that 
the charge against the accused is groundless. There is no power 
under that Section to discharge an accused on the ground that the 
complainant is absent on the dale of hearing. An accused can be discliargod 
on this ground only under this Section provided the other conditions for its 
applicability are fulfilled.^ 

The scope of the Section lias been enlarged by the insertion of ilic 
words “or is not a cognizable offence” by the amendments of 1923. The Section 
as it stands, applies not only to compoiindable offences but also to off cik os 
which though not comiioimdable arc non-cognizablc. 


Sec. 239 
Notes 
1—2 


Note 2. 

1. (193J) 1031 All 340(341): 50 All 750: 30 Cri 

Jour G5. Sura) Bali v. himperor, 

2. (1917)1017 Cal 525 (525) : 17 Cri L Jour 

193 (193), Umar AH v. Jadu lUtm 
Kn pali. 

(1881) 10 Cal 07 (07, CS), Govinda Da<^ v. 
Dulall Das. 


(1891) 1891 All \V N IIG (110), v. 

Ku ra. 

(1890) Uataulal 524 (524), Kfnprr.ss v. 
Nan aji. 

(1000) 4 Cal W N 2G (27). Bam Cooiuar v. 
llatttjcr. 

[See also (1923) 192:3 C^il 403 (404), 
Jl rishikesU Sen I'aresh Nath.} 
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3. " Instituted on a complaint. ” 

The Section applies only to cases where the proceedings have been in- 
stituted upon complaint. Hence, where the proceedings have not been insti- 
tuted upon complaint, the Magistrate cannot invoke the provisions of this Sec- 
tion for discharging the accused on the ground of the absence of the prose- 
cuting officer on the date of hearing.^ 

4. "Complainant is absent. ”—5^^ Notes under Section 247. 

5. Death of complainant. — See Notes under Section 247, ante. 

6. Withdrawal of complaint. — See Notes under Section 248. 

7. " And the offence may be lawfully compounded or is not a cognizable 

offence. ” 

As the Section stood prior to the amendments of 1923, it applied only to 
cases where the offence cliargcd was a compoundable one.^ The scope of the 
Section has now been enlarged by the addition of the words "or is not a cogni- 
zable offence ’ after the words "the offence may be lawfully compounded" in 
the Section. The Section therefore applies not only to cases where the offence 
is a compoundable one but also where though it is not compoundable, it is 
non-cognizable. Where tlie offence is neither compoundable nor non-oognizable, 
the Section docs not apply.- Where se\'cral offences are cliarged against the 
accused it is necessary tliat all of them should be compoundable or non-cogni- 
zablc in order iliat the Section may apply.^ 

For the meaning of "cognizable," see Section 4 Clauses (/) and («). 

8. " May in his discretion. ’’ 

Under this Section the Magistrate is not bound to discliarge the accused 
on the absence of the complainant on the date of hearing. It only confers a 
discretion on the Magistrate to discharge the accused in the circumstances spcci- 
lied in it^ and Magistrate should exercise such discretion only sparingly and 
discharge the accused.^ Where the presence of the complainant is not at all 
necessary for proceeding with the case, the Magistrate ought not to discharge the 
accused merely because of his absence.^ The Magistrate is bound to consider 

Note 3. 

1 (1927) 1927 Oudh 352 (3.52):! Luck 337: 

28 Ci-i L Jour 810, Emiieror v. 

Zlannii Singh. 

Note 7. 

1* (1884) 10 Cal 07 (OS). Goi inda v. Dulall. 

' (1917) 1917 Cal 525 (1) (525): 17 Cri h Jour 
193 (193), V. 11. Alexander v. R. R'. 

Connor. 

(1903*04) 2 Low Bur Rul 1G.5 (1C5), Emi>c- 
ror V. Nga Aung Nyang. 

(1920) 1020 Low Bur 137 (137): 10 Low Bur 
Rul 375: 22 Cri L Jour 753, Emperor 
V. .1. YanUnga. ,, ^ 

(1014) 1914 Oudh 204 (204): 17 Oudh Cas 
18: 15 Cri L Jour 230, Ramphal v. 

Emperor, lu such a case tho case 
cannot also bo struck off as tho Code 
does not provide for such a course. 

(1000) i Cal W N 20 (27), Bam Coomar v. 

Ramjee. 

2. (1024) 1924 LaU 027 (027): 25 Cri L Jour 87, 


Uahi Beksh v. Emperor, 

(1935) 1935 Bom 76 (78): 59 Bom 171: 30 Cri 
L Jour 483, Emperor \. Murarji 
Jivraj. 

3. [See (1927) 1927 Oudh 352 (352) : 1 Luck 
337: 28 Cri L Jour 810, Emperor v. 
Mannu Singh.] 

[See also (1891) 1891 All W N IIG 
(116), Snipms V. A'wm.] 

Note 8. 

1. ( 1026 ) 1926 Bom 178 (179): 27 Cri L Jouc 

491. jllahomcd Azam v. Emperor. 

2. (1929) 1929 Rang 14 (15): 0 Rang 664: 30 

Cri L Jour 8i5, U J/o Q(iun{/ v. U 
Po Sin. Discretion not to be lightly 
interfered with by High Court. 

8. [See (1881) 6 Cal 523 (528), Empress v. 

Thompson. Case under S. 124 of the 
Presidency Magistrates Act 4 of 
1877.] 

d. (1896) Batanlal 847 (848), Queen v. Mha- 
tarji Darku. Case ripe for charge 
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whether there is a prima facie case against the accused and where there is no 
prima facie case he will be justified in discharging the accused if the complain- 
ant absents himself on the date of hearing. But at the same time it must be 
remembered that the primary reason for a discharge under this Section is the 
absence of the complainant which raises a presumption of his wish not to pro- 
ceed with the case. Hence, where, despite the absence of the complainant, the 
circumstances arc such as do not give rise to the inference that he did not wish 
to proceed with the case, the Magistrate ought not to discliargc the accused 
under this Section.^ Thus, where the absence of the complainant is due to a 
reasonable cause, the Magistrate ought not to discharge the accused under this 
Section.® 


9. ** At any time before a charge is framed. ’ 

This Section only applies to cases where the absence of the complain- 
ant is at a hearing before the charge is framed. If the complainant absents 
himself after the charge is framed, the Magistrate has no power to discharge 
the accused on the ground of the absence of the complainant.^ Nor can the 
accused be acquitted under Section 258 ante in such a case as an order of 
acquittal under that Section can only be based on a finding of “Not guilty” 
{see Notes under Section 258). The only course open to the Magistrate in such 
circumstances is to proceed with the case in the absence of the complaintmt^ 
unless he decides to adjourn the case. 


10. Discharge the accused. 

The procedure laid down in this Section is to discharge the accused. 
Similarly there are other provisions in the Code under which the accused may 
be discharged. {Sec Sections 209 and 253). Under Sections 203 and 204 tlie 
Magistrate can dismiss a complaint. But the Code nowhere provides for the 


passing of an order striking off a case, 
circumstances be construed and treated 

being framed — .•\ccused ought uot to 
be discharged merely because of 
complainant’s absence. 

[See (18S1) 0 Cal 523 (52S). Qxiecn v. 
Thomson. Dismissal of case under 
S. 124, Presidency Magistrates .\et I 
of 1877.1 

(1860) 12 Suth NV R Cr 27 (28), v. 

Bedoor. 

0 . (1011) 12 Cri L .Tour 184 (184) (Sind). 
llnrnn v. Abdul Hdtnr. 

G. (1923) 1923 Cal 103 (401). llrishi Kesh Srn 
V. 1‘aresh Nnih ^fukerji. Comphiin* 
ant absent as ho had to attend as a 
witness in another Court but his 
pleader present and applying for ad- 
journment — .Accused not to be dis- 
charged. 

( 1911 ) 12 Cri L Jour 184 (184) : 9 lud Cas 
1007 (Sind), JIarun v. Abdul Satnr. 
Prevented from attending by floods. 
[See also (1871) Ratanlal 59 (.59), Bej 
V. Virabhndrn. Incarceration of com- 
plainant in jail, after ho had prefer- 
red his complaint is a suft'icient 
cause and complaint may be revived 
— Case under Code of 1861, S. 2-59 
(now S. 247).] 


though such an oi'dcr may, in suitable 
as an order of discharge.* 

Note 9. 

1. (1925) 1025 Oudh .306 (.306): 27 Oudh Cas 
310: 26 Cri L Jour 204, iinni Baksh 
V. Jnirnm Dns. 

(1025) 1925 Oudh 311 (314): 26 Cri L Jour 
400, Emperor v. Gudhan. 

(1033) 19.33 Posh 78 (78): ;35 Cri L Jour 170. 

Abdul lloixiui V. Iluji Abdul Ash. 
(1890) Ritanlal 52t (52-1). (Jufm v. Xnnaji. 
(1918) 1919 Nag 70 (70) : 20 Cri L Jour 763, 
Rai Sintih v. ratio. 

(1924) 1924 Laii 027(627): 2,5 Cri T. Jour 87, 
Snbi Baksh v. Emperor. After 
charge, complainant’s position is re- 
duced to that of witness — lie cannot 
be ordered to pay costs of acljourn- 
ment.- 

(1930) 1930.411795 (796): 53 .All 39: 32 Cri 
Ij J 306, Emperor v. Husain. 

2. (1933) 1933 Cal 358 (358): 31 Cri 1 . Jour 
498, Nutbehari Sarkar v, .'S'lroda 
Prosad Choinlhuru. 

(1924) 1924 Lah 627(027): 2.5 Cri L Jour 87, 
Xabi Tiaksh v. Em per' < . 

Note 10. 

1.(1014) 1914 Oudh 264 (201): 17 Ondh Cas 
18 : 15 Cri L -lour 230. Itamphal v. 
Emperor, 


Sec. 259 
Notes 
8—10 
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Notes 
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Sec. 260 


11. Reviva.1 of case after discharge. — See Section 403 and Notes thereunder; 

See also Section 436 and Notes thereunder. 

12. Revision. — See Notes under Section 439. 

CHAPTER XXII. 

Of Summary Trials. 

Power to try sum- 200/' (I) Notwithstanding anything con- 

tained in this Code, — 

( a) the District Magistrate, 

(h) any Magistrate of the first class specially empowered 
in this behall by the Local Government, and 

(c) any Bench of Magistrates invested with the powers of 
a Magistrate of the first class and specially empowered in this 
behalf by the Local Government, 

may, if he or they think fit, try in a summary way all or 
any of the following offences : — 

(a) offences not punishable with death, transportation or 
impidsonment for a term exceeding six months ; 

(b) offences relating to weights and measures under 
Ss. 2G4, 2G5 and 2G6, I. P. C.; 

(c) hurt, under S. 323 of the same Code ; 

(d) theft, under Ss. 379, 380 or 381 of the same Code, where 
the value of the property stolen does not exceed Rs. 50 ; 

(e) dishonest misappropriation of property under S. 403 of 
the same Code, where the value of the property misappropriated 
does not exceed Rs. 50 ; 

(f) receiving or retaining stolen property under S. 411 of 

the same Code, where the value of such property does not exceed 
Rs. 50 ; 

* (Code of 1882— S. 260.) 

Except for the additions noted in Note 1 the Section was the same as that of 1898 Code. 

(Code of 1872— Ss. 222, 223 and 224.) 

222. The Magistrate of the District may try the following 
What offences may offences in a summary way, and on conviction of the offender, may 

be tried summarily. pass such sentence as may bo lawfully inflicted under S. 20 

of this Code 

(1) Offences referred to in S. 148 of this Code ; 

(2) Offences relating to weights and measures under Ss. 264, 265 and 266, I. P. C. 

(3) Hurt, under S. 323, I. P. C- 

(4) Theft, under S. 379, I. P. C., where the value of tho property stolen does not 

exceed Rs. 50. 

(5) Theft, under S. 380, I. P. C., where tho value of the property stolen does not 

exceed Rs. 50. 

(0) Theft, under S. 381, 1. P. C. , where the value of the property stolen does not 
exceed Rs. 50. 
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(g) assisting in the concealment or disposal of stolen 
property, under S. 414 of the same Code, where the value of such 
property does not exceed Rs. 50 ; 

(h) mischief, under S. 427 of the same Code ; 

(i) house-trespass, under S. 448, and offences under Ss. 451, 
453, 454, 456 and 457 of the same Code ; 

(j) insult with intent to provoke a breach of the peace, 
under S. 504, and criminal intimidation, under S. 506 of the 
same Code ; 

(k) abetment of any of the foregoing offences ; 

(l) an attempt to commit any of the foregoing offences, 
when such attempt is an offence ; 

(m) offences under S. 20, Cattle-Trespass Act, 1871 : 

Provided that no case in which a Magistrate exercises the 
special powers conferred by S. 34 shall be tried in a summary way. 

(2) When in the course of a summary trial it appears to 
the Magistrate or Bench that the case is one which is of a 
character which renders it undesirable that it should be tried 
summarily, the ^Magistrate or Bench shall re-call any witnesses 
who may" have been examined and proceed to re-hear the case in 
manner pi’ovided by this Code. 


Sj/nopsis. 


Legislative changes. 
Scope of the Section. 
Magistrates empowered 
summarily. 


Note No. 


to try cases 


1 

2 

3 


Note No. 

“ May, if he or they think fit. " 4 

Offences to which the Section applies. 5 
Sub-section 2. 6 


Other Topics. 


Allegations in complaint and sworn statement 
to decide summary trials. See Note 0, 
Pts. 11 and 12. 

Allegations of informant to Police. See Note 5, 
Pt. 13. 

Cattle-Trespass .Act, Clause (ra). See Note .o. 


Clause (a) indcpcDdent of Clauses (b) to (k) 
See Note 5, Pt. 9. 

Compensation. See S. 262, Note 2, F-N. (5). 

Complicated questions. See Note 1, Pis. 2 
and Ga. 


(7) Receiving stolen property, under S. 411, 1. P. C. 

(8) Mischief, under S. 427, 1. I*. C. 

(9) House-trespass, under S. 448, I. P. C. 

(10) Criminal intimidation under S.'<. 004 and oOG, I. P. C. 

(11) Abetment of, or attempt to eoniinit {when such attempt is an ofTonce), any of llio 
foregoing offouce.s. 

Power to invest Magis- 223. The Local Government may invest any Magistrate of 

trate with power to try the first class with power to try summarily all or any i.f iho 
summarily. offences mentioned in H. 222. 

Power to invest Bejich 224. The Local Government may invest any I'encli of 

of ifagistrates invested Atagistrates inve.sted with the powers of a Magistrate of the first 
with first class Magis- class with power to try summarily all or any of the onences incn- 
terial powers. tioued in S. 222. 


Seo. 260 


(Code of 1861~Nil.) 
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Sec. 260 
Note 1 


Gonseat of accused— No value. See Note 5, 
Pt. 6. 

Deaf and dumb accused. See Note i, Pt. 13. 

Effect of summary trial of offences not so 
triable. See Note 5, Pt. 14. 

Excise Act. See Note 5, F*N. (5). 

Forest Act of 1927, S. 67. See Note 5, Pt. 20. 

Government servants — Cases against. See 
Note 4, Pt. 9. 

Ignoring facts alleged. Sec Note 5, Pt. 12. 

Joint trial of summary ^ith other offences. 
See Note 5, Pts. 7 and 8. 

Magistrate at Bangalore cantonment. See 
Note 3, Pt. 1. 

Magistrate taking cognisance himself. See 
Note 4. Pt. 12. 

Municipal cases. See Note 4, Pt. 10. 

Offences under Workmen's Breach of Contract 
Act 13 of 1859. See Note 5, Pt. 16. 

Opium -Act. See Note 5, r-N. (5). 

Police-Report. See Note 5, F-N. (11) and 
Note 5, Pt. 13. 

Presidency ^fagistrates. See Notes 2 and 3. 

Previous conviction. See Note 5, Pt. 18. 


Question of title. See Note 4, Pt. 4, F-N. (4). 
Railways Act cases. See Note 6, F-N. (2). 

e * 

Record — To show summary trials. See S. 263, 
Note 6, Pb. 8, 

Revision. See Note 5, F. N. (11). 

Section 195. See Note 4, Pt. 9. 

Section 211, 1. P. 0. See Note 5, F-N. (5). 
Security proceedings. See Note 5, Pt. 15. 
Serious offence. See Note 4, Pts. 7 and 8. 
Several offences — All summary. See Note 6, 
Pt. 8. 

Short and long trials. See Note 4, Pts. 1,8, 
5, Ca and F-N. (5) and (11). 

Stamp Act. See Note 5, F-N. (2). 

Strict compliance with formalities in serious 
offences. See Note 4, F-N. (2). 

Subsequent change of procedure. See Notes 5 
and 6 and S. 251, Note 4. 

Summary procedure — When appropriate and 
when not. See Note 4. 

Summary powers — Careful exercise. See 
S. 262, Note 2, Pt. 6. 

Summary Trial — Meaning and effect. See 
Note 2. 


1. Legislative changes. 

Difference between Codes of 1861 and 1872: — 

There was no Section corresponding to this in the Code of 1861. The 
corresponding Sections in the Code of 1872 were Sections 222, 223 and 

224. 

Changes made in 1882: — 

(1) The ofYcnce referred to in clause (g) of the present Section was 
added to the list of oficnccs triable summarily under the Section. 

(2) The proviso to sub-section 1 of the present Section was added, 
giving legislative effect to the undermentioned decision.^ 

(3) Tlic words "and on conviction of the offender, may pass such 
sentence as may be lawfully inflicted under Section 20 (corresj^nding to the 
Section 32 of the present Code) of this Code which occurred in Section ^2 
of the prior Code were omitted and the second paragraph of Section 262 infra 
providing that in summary trials no sentence of imprisonment for a term 
exceeding three months can be passed was added. 

Changes made in 1898: — 

The following additions were made : 

1. The words "if he or they think fit." 

2. Clause (c). 

3. Clause (m). This gave legislative effect to the undermentioned 

decision^ and rendered obsolete decision noted below.® 

4. The words and figures "and offences under Sections 451, 456 and 

457 of the same Code" in Clause (i). 


5. Sub-section 2. 

Section 260 — Note 1. 


1. (1879) 1879 Pun Re Cr No. 25 page 75, 

E»ipre&s V Failu. 

2. (1800) 1896 All W N 136 (13^). Empress v. 


Jairahir. 

8. (1896) 23 Cal 248 (248). Nedaram Titokur 
V. Joonab. 
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Changes made after 1898: — 

By the Repealing and Amending Act I of 1903 the offences under 
Sections 453 and 454 of the Penal Code were added to the offences enumerated 
in Clause (i) of sub-section 1 thus rendering obsolete the undermentioned 
decision.** 

2. Scope of the Section. 

This Section and the next lay down the offences that can be tried 
summarily and the Magistrates by whom they can be so tried. While this Section 
lays down the offences that can be tried in a summary way by District Magis- 
trates, Magistrates of the first class and Benches of Magistrates with first class 
powers, the next Section lays down the offences that can be tried summarily by 
Benches of Magistrates with second or third class powers. The procedure to be 
followed in summary trials is laid down in Sections 262 to 265. 

Under Section 262, sub-section 2, it is provided that in case of convic- 
tion in summary trials the Magistrate cannot pass any sentence of imprison- 
ment for a term exceeding three months. Under Section 414 a person convicted 
at a summary trial by a Magistrate empowered to try cases summarily has no 
right of appeal in any case where the sentence is one of fine not exceeding two 
hundred rupees only. 

These Sections apply to trials before Magistrates and Benches of Magis- 
trates other than Presidency Magistrates. .A.s regards summary procedure in 
trials before the latter, see Section 362, sub-section 4, Sections 370 and 441. 

3. Magistrates empowered to try cases summarily. 

'Ihc power to try cases summarily is confined to the Magistrates and 
Benches of Magistrates mentioned in this Section and the next Section. While 
the offences mentioned in this Section can be tried by District Magistrates, 
Magistrates of the first class specially empowered in this behalf by the Local 
Government and Benches of Magistrates with first class powers specially em- 
powered in this behalf by the Local Government ; the offences mentioned in 
Section 261 can be tried by Benches of Magistrates with second or third class 
powers, specially empowered in this belialf by the Local Government. 

.\s to the power of the District Magistrate of the Civil and Military 
Station of Bangalore to try European British subjects summarily, see the under- 
mentioned case.^ .As to Presidency Magistrates, see Section 362, sub-section 4, 
Sections 370 and 441. 

4. “May, if he or they think fit. ” 

Under this Section the Magistrate is not bound to adopt the summary 
procedure in the case of the offences mentioned in it. The Section only confers 
a discretion to try such offences in a summary way if the Magistrate thinks fit 
to do so. In each case he ought to consider whether the summary procedure 
would be appropriate to the case. As a rule, such procedure should be coiiliiicd 
to cases of a simple nature where not much evidence is needed.* The pro- 


4. (1901) 14 C P b R (l.'iR), Emperor v. 

[lattin Simjh Hojpxit. 

Note 3. 

1 . ( 1910 ) 1916 Mad 589 (580) : 16 Cri L Jour 
Cr. P. C. 186 A 187 


773 (774), In rc^ Cl, O. No 

power. 

Note 4. 

1. (187C) 25 Siith \V R Cr O-'. (GO). Jsx-ur Clnin- 
tier itundle v. iJa/u/n Sheikh. 


Seo. 260 
Notes 
1—4 
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Seo. 260 
Note 4 


cedurc is inappropriate to cases of a complicated or serious nature.^ Thus it 
would not be proper to try in a summary way cases which are hotly contested,® 
cases involving intricate questions of title and possession** and cases necessitat- 
ing the taking of lengthy evidence® or requiring a local inquiry to be made.®^ 
Where owing to the bulk of evidence or the complication of the matters or 
owing to the difficult nature of the points at issue, it is not possible for the 
Magistrate to keep in his mind, without taking exhaustive notes, the evidence of 
important facts, then, even though the offence may be technical and be punish- 
able only with a light sentence, the Magistrate will not be acting properly if 
he applies the summary procedure.®^ Similarly, serious cases where a heavy 
sentence would be deserved in case of conviction cannot appropriately be tried: 
summarily^ So also, cases where the result of the trial would have further con- 
sequences of a serious nature ought not to be tried in a summary way.® For 
instance, cases against public servants in which the whole career of the accused' 
would depend on the result of the trial should not be tried summarily.® 


2. (1921) 1921 Bom 870 (871) : 23 Cri L Jour 

21, Emperor v. Eustomji Mancherji. 
(1918) 14 Cri L Jour 105 (107) : 85 All 178. 
Dinanath v. Emperor. Great deal of 
correspoDdODce having to be gone 
through. 

[See (1873) 20 Suth W R Cr 55 (56), 
In the matter of MoheshChunder. In 
prosecutions for serious oHonces, it 
is necessary that the formalities 
should be duly observed.) 

3. (1931) 1931 Mad 233 (233) : 82 Cri L Jour 

689, Suhramania ^aistry y. Nachiar 
Animal. 

4. (1876) 25 Suth W R CrC5 (66). Issur Chun- 

der Mundle v. Rahim Sheikh. 
(1899-1900) 4 Cal W N 247 (249), Sri Ram- 
chandra Roy v. Dinanath Mukho- 
padhaya. 

(1912) 13 Cri h Jour 771 (771) : 6 Sind L R 
120, Emperor v. Tirth Das Kexcal- 
ram. 

(1922) 1922 Pat 2C5 (266): 21 Cri L Jour 
374, Dhim Bahadur Singh v. Em- 
peror. 

(1922) 1922 Pat 290 (297) : 23 Cri L Jour 
440, Parmeshiear Lai Mittar v. Em- 
peror. 

(1923) 1923 Rang 157 (157) ; 24 Cri L Jour 
929, Mauyu/ Shive Ku v. Emperor. 
[Hut see (1926) 192G Oudh 63 (03) : 
20 Cri L Jour 1452, Sukhpat v. Em- 
peror. Fact that a question of title 
is involved is not itself a reason for 
holding that the case is too compli- 
cated to be tried summarily.) 

[See also (1923) 1923 Pat 157 (157) ; 
23 Cri L Jour 120, Mahomed Ishag 
V. Emperor.] 

5. (1921) 1921 Lah 230 (236) : 22 Cri L Jour 

145, Ghasila Mai v. Emperor. Num- 
ber of accused large and number uf 
witnesses even greater — Case should 
not bo tried summarily. 

(1921) 1921 Bom 870 (371) : 23 Cri L Jour 
21, Emperor v. Rustomji Mancherji. 


(1891) 1891 All W N 183 (183), In the 
matter of Sheo Sahai Bhagat. Trial 
taking ten hearings, summary trial 
not proper. 

(1984) 1934 Lah 248 (245) : 15 Lah 610 : 85 
Cri L Jour 1094, M. Mohd. Abdulld 
V. Emperor. 

[Compare (1927) 1927 All 136 (187) t 
28 Cri L Jour 140, Nauhhat v. Em- 
peror. More fact that number of 
accused is large is not conclusive 
reason against summary trial.) 

(1892) 1892 All W N 80 (30), In the matter 
of the petition of Mansa. 

0. (1921) 1921 Bom 370 (371): 23 Cri L Jour 
21, Emperor v. Rttsiomji Mancherji. 
(1891) 1891 All W N 183 (183), In tJie 
matter of Sheo Sahai Bhagat, 

6a (1925) 1925 Sind 284 (284): 19 Sind LR 
136: 26 Cri L Jour 1026, Rahimtullah 
V. Emperor. 

7. (1916) 1916 All 53 (54) : 17 Cri L Jour 413 

(414) : 38 All 506, Aijag Hussain v. 
Emperor. 

(1893) 7 C P L R G (8), Empress v. Qanga^ 
ram So7iar. 

(1893-1000) 1893-1900 Low Bur Rul 198(198). 
Empress v. Nga San. Boat thefts 
and cattle thefts call ordinarily for 
a severe soutonce. 

(1912) 13 Cri L Jour 780 (781) : 6 Sind L R 
101 , jEjnperor v. Allahrakhio (Do). 

(1927) 1927 Sind 257 (257) : 28 Cri L Jour 
959, Amir Bux v. Emperor (Do). 

8. (1929) 1929 All 267 (268) : 30 Cri L Jour 

505, Emptror v. Bashir. 

(1921) 1921 Bom 370 (371) : 23 Cri L Jour 
21, Emperor v. RuUomji Mancherji,. 

9. (1883) 6 Mad 39G (399), Subramanya Iyer 

V. Empress. 

(1911) 12 Cri L Jour 143 (144) : 9 Ind Cas 
831 (Lah), Sohan Singh v. Emperor. 

(1932) 1932 Lah 188 (189) : 33 Ori L Jour 
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Similarly, where' the owner of a flour mill is prosecuted for public nuisance for 
starting the mill in a! resideritial locality he should not be tried summarily if the 
result of the trial would have the feffect, 4h case of conviction, of compelling 
him to permanently close down his business.^*^ 

But the mere fact that there are a number of accused ijersons is not a 
conclusive reason against trying a case summarily, 

A summary trial is undesirable when a Magistrate takes cognizance of a 
case upon his own knowledge as in such a case he is himself in the position 
of a prosecutor and it would not be proper for him to deal with the case in a 
summary way in such case.^^ 

Where the accused is deaf and dumb, it has been held that the summary 
mode of trial is not suitable. 

5. Offences to which the Section applies. 

This Section empowers the classes of Magistrates enumerated in it to 
try summarily the offences specified in the Section,^ These offences are classified 
in Clauses (a) to (m) of sub-section 1 of the Section. Clause (m) refers to 
offences under the Cattle Trespass Act. All the offences mentioned in clauses 
(b) to (1) are offences under the Penal Code. Clause (a) is general and 
applies to all offences whether under the Penal Code or other Acts. Hence, the 
Section applies to offences under other Acts also, provided they are not offences 
punishable with death, transportation or imprisonment for a term exceeding 
si.x months.^ The fact tliat several offences are charged against the accused 
does not make the Section inapplicable where all the offences are triable 
summarily.^ But the summary procedure cannot be extended to offences not 


108, Robert John Bradley v. Em- 
peror. 

(1932) 1932 Mad W N 478 (480), D'Souea v. 
Annappa Sheregara. 

(1895) Ratanlal 778 (778), Empress v. Hari 
Oopal, 

(1895) Ratanlal 784 (785), Empress v. 
Watnan Dhonddeo. 

[But see (1026) 1920 Oudh 03 (03) ; 
20 Cri L Jour 1452, Sukhpat Lai v. 
Emperor. 

[But Compare (1929) 1029 Pat 710 
(717) : 30 Cri L Jour 809, Ja/jdith 
Prasad v. Emperor. Potty tbelt by 
Railway watchman — Summary trial 
appropriate though accused liable to 
be dismissed from service oa his 
conviction.) 

10. (1921) 1921 Bom 370 (.371) : 23 Cri L Jouc 

21, Emperor y. liu-itomji Mnnchcrji. 

11. (1927) 1927 All 130 (l.37i : 28 Cri i.* Jouc 

140, Naubat v. Emperor. 

[But compare (102L) 1921 fj-ih 2-30 
(230). 22 Cri L Jour l\r>, Ghanta Mai 
V Emperor. Nvi mber of accuseil largo 
and number of witnossos even grea- 
ter — Case should not bo tried sum- 
marily.) 

12. (1870) 25 Suth 'W U Cr 09 (71), In rc 

Jinmanath Banner jce. 

(1808) 3 Cal W N 830 h, Empress v. Jlamed 
11 ossein. 


13. (1900) 4 Cri L Jour 414 (415) (Bom), In re 
A Deaf and Dumb Man. 

Note 5. 

1. (1923) 1923 All 432 (433), Emperor v. Bu- 

laki. Theft under S. 379 in which 
the value of property stolen does 
not exceed Rs. 50. 

(1919) 1019 All 64 (64); 21 Cri L Jour 28, 
Udit Narain v. Emperor. In case 
of thoft, etc., the value of tho pro- 
perly stolon should be found to bo 
less than Its. 50. 

2. (1894) 1 Woir 900 (907), In re Naroo Row- 

than. Offence under S. Cu-A, Stamp 
Act I of 1879. 

(1928) 1928 All 719 (720): 50 All 718: 30 Cri 
li Jour 2 14, Emperor v. Bihari Bhar. 
Offence under S. 22, Cl. (2), sub-cl. 
(a). Criminal Tribes .Act 6 of 1924. 
(1902) 1902 All W N 24 (24). Emperor v. 
Bindesari Prasad. Offonco under 
S. 121, Railways .Act of 1890. 

(1919) 1919 Horn 173 (174): 43 Bom 888: 20 
Cri L Jour 099, Etnperor y. JJhondya. 
S. 130 road with S. 120 (a), Kailsvays 
Act. 

(1934) 1934 All 331 (332): 35 Cri J, Jour 
on . Jioala Prai'i'i v. Emperor. Of- 
feoco uudor Child Marriage Res- 
traint Act of 192.). 

3. (1884) 10 Cal 108 (409), Oamirullah Sarkar 

V. Abdul Sheikh. 


Seo.2d0 

Notes 

4—8 
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mentioned in the Section,^ Thus, offences for which the majdmiun punishment 
awardable under the law exceeds the litmits mentioned in Clause (a) and which 
are not covered by any of the other clauses in sub-section 1 caimot be tried 
summarily.^ Even the consent of the accused will not enable a Magistrate to 
try summarily an offence not covered by the Section.® Where there are several 
accused persons, the fact that the offence of which one of them is accused 
is not triable siunmarily, will make the summary procedure inapplicable 
the accused persons.’ Similarly, where a number of offences are charged 
against the accused person he cannot be tried summarily unless all the offences 
are capable of being tried in a summary way.® ' ' . ‘ ' 

Where a number of offences of receiving or retaining stolen property 
are charged against the accused imder the provisions of Section 234 supra, 
in determining whether the accused can be tried summarily, the value of the 
property to be taken into account under Clause (f) of sub-section 1 is the value 
of tlie property in respect of each offence separately and not the aggregate 
value of the property which is the subject-matter of all the offences.®^ i 

Clause (a) of the Section does not control the other clauses of the sub- 
section. Hence, the offences mentioned in the other clauses can be tried sum- 
marily though they do not fall within the purview of Clause (a).® 

In determining whether a case relates to an offence triable summarily, 
a Magistrate should have regard primarily to the allegations with which his 
help is sought. Thus in a large measure, where there is a complaint, the al- 


(1876) 25 Suth W R Cr 5 (6), Bmpresi v. 
Ramaotar Paurc. 

4. (1874) 21 Suth W R Cr 12 (13), In re, Be- 

laki Pathnk. 

(1875) 24 Suth W R Cr 71 (72), Kopil Dolai 
V. Kfinhaijeuna. 

(1922) 1922 Pat 227 (228): 25 Cri L Jour 
545, Br\} Nandan Patidn\i v. Empe- 
ror. Before the Magistrate can as- 
sume jurisdiction to try ofTenco of 
theft in a summary way, ho has to 
satisfy himself that the property iu 
respect of which offence was com- 
mitted is less than Rs. 50 in value. 

5. (1872-92) 1872-92 Low Bur Rul 03 (03), 

Reddy v. Crown. Offence 
under S. 354, I. P. 0. 

(1831) 1881 Puu Re Cr No. 56, page 56. Na- 
wab V. Empress. Offence under Ss. 
304. 147 and 325. I. P. C. 

(1691) Ratanlal 539 (.540), Empress v. Ab- 
dul. Offence under S. 497, I. P. C. 
(1894) 1894 All W N 170(176), Empress v. 
Jlassan AH. Offence under S. 224, 
I. P. C. 

(1928) 1928 Bom 142 (143): 52 Bom 254; 29 
Cri L Jour 492. Oanu Sadu v. Em- 
peror. Offence under S. 147, I. P. C. 
(1874) 21 Suth W R Cr 12 (13), Em2}rcss v. 
Bcbhcki Pathak. (Do). 

(1901) 28 Cal 251 (253). Pnrsi .v. Dandhi. 

Offence under S. 211, I. P. C. 

(19;j0) 1930 Cal 711 (712); 32 Cri L Jour 110, 
Topzai Ilossain v. U. C. Hunt. (Do.) 
(1032) 1932 Mad W N 478 (480), D' Souza v. 


Annappa Skeregara. Offence under 
S. 342, 1. P. C. 

(1916) 1916 Pat 197 (2) (198): IPatL Joiir 
230 : 17 Cri L J 473 (474), Hahoo v. 
Kariman. Theft of property es- 
ceeding Rs. 50 iu value. 

(1912)13 OriLJ 58 (58); 13 Ind Cas 394 
(Rang), Emperor v. Nga Sit Clio. 
Offence under Sec. 9. Opium Act, 
1878. 

(1879) 1 Weir 054 (654). Offence under 
Sec. 19, Arms Act. 

(1925) 1925 Oudh 627 (627): 28 Oudh Cas 
123 : 26 Cri L Jour 800, Bhikha v. 
Emperor. Offence under U. P. Ex- 
cise Act 4 of 1910, S. 60. 

6. (1872-92) 1 Low Bur R 63 (63), Sooha Rcddi 

V. Croton. 

7. (1925) 25 Cri L Jour 528 (528) : 77 Ind Cas 

992 (Cal), Chandra Idohan Das v. 
Emperor. 

8. (1928) 1928 Bom 142 (142) : 52 Bom 254 : 

29 Cri L Jour 492, Ganu Sadu v. 
Emperor. 

8a. (1934) 1931 Sind 185 (186) : 28 Sind L R 336 : 

36 Cri L Jour 608, Chctumal Rckumal 
V. Emperor. 

9. (1892) Ratanlal 600 (600), Empress v. 

Bliavdya. 

10. (1900-01) 5 Cal W N 252 (253), Kailash 
Chunder Pal v. Joynuddi. 

(1900-07) 11 Cal W N 204n (204) Ke- 
darnath Choivdhury v. Khosal 

Mondal. . 

(1925) 1925 All 290 (291); 47 All 64: 26 Cri 
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legations in the complaint and the sworn statement of the complainant \viU deter- See. 260/ 

mine the question of the applicability of the summary procedure. But the Magis- Note’ 5“ 

trate is not absolutely confined to the complaint and the complainant’s allega- * 
tions. If there are good reasons for holding that the allegations are exaggerated, 
it is open to a Magistrate to go behind them and to try the accused for the 
offence which he holds that the circumstances of the case indicate to have been 
committed. But where there are no good reasons for such a view the Magis- • 
trate will not be justified in ignoring the aggravating features of a case so as 
to enable himself to adopt the summary procedure. 

Where the Magistrate takes cognizance of an offence on a Police report 
he may ignore the allegations in the first information given in the Police Sta- ‘ 
tion which point to aggravating circumstances and try the accused for the of- 
fence of which he is charged in the Police report and if such offence is triable 
summarily, the Magistrate can adopt the summary procedure notwithstanding 
the allegations in the first information.^® 


L Jour 586, Baghunandan Prasad v. 
Ew peror. 

(1926) 1926 Cal 1202 (1208) : 53 Cal 738 : 27 
Ori L Jour 1295, Madliah Chandra 
Saha V. Emperor. Complaint dis- 
closing only offence triable summa- 
rily — Magistrate not bound to .as- 
snino f.icts which would make sum- 
mary procedure inapplicable. 

11. (1888) 10 All 55 (57, 58). Empress v. Jag- 
jiwan. 

(1887) 1887 All \V N 103 (103), Empress v. 
Lakshmi Narnin. 

(1899) 1 Horn Tj R 683 (684), Empress v. 
Vallabh Gopol. 

(1889) 1C Cal 715 (72-1). Golap Pandy v. 
Pnddnni . 

(1933) 1933 Oudh .50 (51) : 34 Cri L Jour 547, 
Gudar v. Emperor. 

(1875) 23 Suth W R Cr 19 (19). Empress v. 
Abdoo Sheihh. High Court refused 
to interfere with discretion of trying 
Magistrate. 

(1885) 11 Cal 236 (237), Bamanund v. Koij' 
lash. 

(See also (1027) 1927 Cal 505 (509): 
28 Cr Li Jour 097, Goreryiment of 
Assam v. Kantila Chutia. Case 
based on Police report ] 

[But sec (1876) 25 Suth W B Cr 19 
(20) : In re, Bamachandrn Chatter jec. 
(1878) 2 Cal L R 371 (375), Bepuloolla 
V. Nazim Sheihh.) 

12. (1874) C N W P II C K 251 (2.5C), In the 
matter of Meica. 

(1893) Ratanlal 670 (670), Empress v. 

Lahshman . 

(1898) Ratanlal 983 (089). v. Uii- 

sain Saheh. 

(1887) 1887 PunRoCr No. 5 pageO, Snrdar 
Khan v. Einpre.ss. 

(1897-1901) 1 Upp Bur Riil 75 (75), Empress 
V. Bustien. 

(1877) 1 Cal L R 434 (435), In re Chundcr 
Sookor. 


(1879) 4 Gal 18 (20), Empress v, Golam Ma- 
homed. 

(1929) 1929 All 349 (3.50): 51 All 540: 30 Cri 
L Jour 680. Meicalal v. Emperor. 

(1932) 1932 Mad W N 478 (480). D’Souza v. 
Annappn Sheregara. 

(1874) 22 Suth W R Cr 29 (29), Chunder She- 
khur Thakoor v. Nitaloo. 

(1875) 23 Suth W RCr 3 (4), v. Ba- 

nee Madhuh Das. 

(1875) 24 Suth W B Cr 21 (22), Haran 
Sheikh V. Bnmdhun Biswas. 

(1875) 24 Suth W R Cr 46 (47), In re, Fa- 
kee.r Mahoined. 

(1875) 24 Suth \Y R Cr 48 (48). Emnral 
Sheikh V. Mohannnndi Sheikh. 

(1875) 24 Suth \V R Cr 71 (72), Koptl Dolai 
V. Kanhai Jeuna. 

(1900) 27 Cal 983 (985), Sheo Bhajan v. 
Masaici. 

(1897) 4 Cal 18 (19), Empress v. Golam Ma- 
hommed. 

(1907) 5 Cri L Jour 21 (22) (Lab), Barkat 
Khan v. Empreror. 

(1908) 8 Cri L Jour 227 (229): 36 Cal 67, 
Phnntndrannlh Chnttcrji v. Empe- 
ror. 

(1913) 4 Cri L Jour 462 (463): 20 Inti Cas 
622 (Rung.), It. S. Sharma Iyer v. 
Emjteror. 

(1902) 29 Cal 400 (410). Bishu Shaik v. 
Saber MoUah. 

(1874) 22 Suth W R Cr page 65 (GG), Em- 
presswBuzleh All. When theticouscd 
is charged wit h theft of a bos coiuaiu- 
iug Rs. 50. the Magistrate will not 
be justified in striking out value of 
the box and trying case suniinarlly. 
[See also (1918) 1918 Nag 150 (15l): 
14 Nag L R 190: 19 Cri f. Jour 1003, 
Dipcluind V. Emperor. ib»sc under 
S. 457, I. P. C. — First iiiforinalion 
giving list of stolrt) property exceed- 
ing Rs. 50 in vahu? — Magistrate can- 
not try suinmarilv,] 

13. (1931) 1981 All 51 (52j : 53 All 213; 32 Cr 
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But where the Police report points to an.oflence not triable summarily, 
and the evidence also discloses such an offence, it is. not open to the Magistrate 
to ignore the aggravating circumstances and proceed in regard to an offence 

triable summarily, 

As to the procedure to be adopted in cases where in the course of a 
trial or inquiry commenced in the regular way it is found that the offence 
committed is triable as a summary case, see Section 251, Note 4 “Change of 
procedure subsequent to commencement of trial.” 

The trial of an accused in a summary way for an offence which is not 
triable summarily is void under Section 530, Clause (q). The fact that at the 
end of the trial the accused is convicted of an offence which could have been 
tried summarily does not validate the proceedings.^^ 

The Section applies only to trials for offences. It does not apply to 
proceedings which are not trials for offences. Thus proceedings under Chapter 
36 (Maintenance of wives and children) cannot be conducted in a summary 
way.^^ Similarly, the inquiry made by a Magistrate under the first part of 
Section 2 of the Workmen’s Breach of Contract Act 13 of 1859 is not a trial 
for an offence and such inquiry cannot be held in a summary manner.^® A 
contrary view, however, has been held by the Allahabad High Court. 

The Section applies only to cases where the matter charged is exclusive- 
ly any of the offences mentioned in the Section. Hence where the accused, in 
case of conviction, would be liable to enhanced punishment under Section 75 
of the Penal Code by reason of a previous conviction and such conviction 
is set out in the charge as prorided for in Section 221, the accused cannot be 
tried summarily although the trial may be for an offence mentioned in the 
Section.!® 

The High Court as a sui)erior Court of Record has a special jurisdiction 
to punish summarily contempts of its authority, and this jurisdiction is independ- 
ent of, and unaffected by, the provisions of the Code.!® 

Under Section 67 of the Forest Act of 1927 it is provided that the 


L Jour 550. Sundnr Teli'j. Emperor. 
[But compare (1918) 1918 Nag 150 
(151) : 14 NagL B 190; 19 Cri L Jour 
1003. DijKhand v. Emperor. Case 
under S. 457. 1 P C— First informa* 
tiou giving list of stolen property of 
value e.xceeding R.s. 50 — Case cannot 
be tried summarilv.] 

13a (1931) 1934 Lah 243 (244) ; 15 Lah GIO : 35 
Cri L Jour 1034, M. Mohd. Abdulla 
V. Emperor. 

14. (1928) 1928 Bom 142 (143) ; 52 Bom 254 : 29 

Cri L Jour 492, liam Sadu v. Empe- 
ror. 

15. (1375) 24 Suth W R Cri Cl (02), llaricishorc 

V. Bharoti. 

(1893) 20 Cal 351 (.352), Kali Dassi v. Durya 
Charan. 

10. (1882) I Weir 090 (096). In rc, Goinnthan. 
(1903-04) 2 JjOW Bur Eul 103 (104), Empe- 
ror V. Periastvamy Achari. 

(1882) 4 Mad 234 (234). Pollard v. Mothial. 
(1899-1900) 4 Cal W N 263 (253), In the 
matter of itani Barup Bhakat. 


(1904) 1 Cri L Jour 263 (264): 33 Bom 22, 
Emperor v.Dliondu Krishna Kambya. 
(1908) 8 Cri L Jour 409 (410) : 33 Bom 25, 
Emperor v. Baht Salaji. 

(1912) 13 Cri L Jour 194 (195): 1912 Pun 
Re Cri No. 6 , Emperor v. Harlal. 
(1913) 14 Cri L Jour 256 (256) ; 6 Sind L R 
165, Emperor v. Sobrah, 

[But see (1879) 1 Weir 694 (694), In 
rct Higgins.'] 

17. (1889) 11 All 262 (265), Empress^, inderjit, 
(1921) 1921 .Ml 285 (286): 43 All 281 : 22 Cri 

L Jour 105, .Aftrfus Sawmi v. Yusuf. 

18. (1878) 2 Weir 324 (325). 

(1872-92) 1 Low Bur Rul 386 (387), Empress 
V. Kalu. 

19. (1920) 1920 Lah 1 (2): 6 Lah 528: 26 Cri 

L Jour 1409, In the matter of Habib. 
(1927) 1927 Lah 610 (611). 28 Cii L Jour 727, 
In rc Afusfim Outlook, Lahore. 

(1926) 1926 Rang 188 (189) : 4 Rang 267 : 27 
Cri L Jour 1214, Ibrahim Mammojee 
V. Emperor. 
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Magistrates of the classes mentioned therein can try summarily forest offences Sec. 260 

■of the kind specified in the Section.^ IfotM 

5 — 6 

6. Sab.Seotion 2. 

Tliis sub-section provides for the procedure to be followed in cases in 
which in the course of a summary trial the Magistrate comes to the conclusion 
that the case ought not to be tried in a summary way. The Code does not 
contain any express provision for the procedure to be followed in cases in which 
in the course of a regular trial the Magistrate finds that the case may be tried 
summarily. The question arises whether in such circumstances the Magistrate 
is at liberty to change his procedure to that of a summary trial. As to this, 
see Section 251, Note 4 “Change of procedure after commencement of trial.” 


261 * The Local Government may confer, 
Be^„ch"f Magi.lrat:. OB any Bench of Maoistrates invested v?ith the 
invested with less powers of a Magistrate ot the second or tnird. 

class, power to try summarily all or any of the 

following offences : — 

(а) offences under the Indian Penal Code, Sections 277, 
278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 336, 341, 352, 
426, 447 and 504 ; 

(б) offences against Municipal Acts, and the conservancy 
clauses of Police Acts which are punishable only with fine or 
with imprisonment for a term not exceeding one month with or 

without fine ; 

(c) abetment of any of the foregoing offences ; 

(c/) an attempt to commit any of the foregoing offences, 
when such attempt is an offence. 


Su7iop$is. 


Legislative changes. 
Offences triable summarily. 


Note No. 

1 

2 


Note No. 

Conservancy clauses of Police Acts. 3 


Other Topics. 


Appeal. See S. 260, Note 2. 
Magistrate — Empowered. 
Note 3. 


See S. 2C0. 


Municipal Acts — Oflcnccs under. See S. 2G0, 
Note 4, Pt. 10. 


•{Code of 1882 — S. 261 — Same as that of 1898 Code.) 

(Code of 1872— S. 225.) 

225. The Local Covornment may invest any Bench of 
Power to inve.st Bench Magistrates invested with the powers of a Magistrate of the 
•of Magistrates invested second or third class with power to try summarily all or any of the 
with less power. following orTencos 

Odoncos coming within Ss. 277, 278, 279, 285. 286. 289, 290, 292, 293, 294, 323, :i3I. 336, 
841 352 426 and 447, I. P. C.; any oflenccs against Municipal Acts, and the CoiKseivunr y Cliiuses 
of Police Acts, punishable with fine or with imprisonment not exceeding one month. 

(Code of 1861— Nil.) 


Seo. 261 


20. (See (1902) 1902 Pun L R No. 128, page 537, Narain Sitnjh v. Emperor.'] 
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Notes 
1—3 


1. Legislative changes. .t 

Differences between Codes of 1861 and 1872:— 

There was no corresponding Section in the Code of 1861. The corres- 

^ ponding Section in the Code of 1872 was Section 225. 

Changes made in 1882: — 

The following offences were added to the list of offences triable under 
the Section: — 

1. Offences under Sections 278 and 279 of the Penal Code. 

2. Abetments and attempts to commit the offences mentioned in the' 

Section. 

Changes made in 1923: — 

1. The offence under Section 504 of the Penal Code was added to the- 

list of offences in Cl. fa). 

2. The words “with or without fine” were added at the end of 

Cl. (b). 

2. Offences triable summarily. 

A Bench of Magistrates with second or third class powers cannot try 
summarily any offences except those mentioned in this Section.^ 

3. Conservancy clauses of Police Acts. 

It has been held by the Madras High Court that Section 48 of the 
General Police Act (24 of 1859) (corresponding to Section 34 of the General 
Police Act 5 of 1861) which relates to obstructions and nuisances in roads 
within the limits of towns is a conservancy clause within the meaning of this 
Section.^ 


Sec. 262 



(1) In trials under this Chapter, the procedure 

Procedure for sum- prcscribcd for summons-cases shall be followed 
mens and warrant- in sumuions-cases, and the procedure prescribed 
cases applicable. foc wari’ant-cascs shall be followed in warrant- 
cases, except as hereinafter mentioned. 

(2) No sentence of imprisonment for a term 
exceeding three months shall be passed in the 
case of any conviction under this Chapter. 

Synopsis. 


Limit of imprison- 
ment. 


Note No. 

Legislative changes. 1 

Procedure to be followed in summary 

trials. 2 


Note No. 

Sentence that can be passed in sum* 

mary trials — Sub-section 2. 3 


• (Code of 1872— S. 226.) 

Procedure for sui/nnons 226. In trials under this chapter, the provisions of this Code 

and warrant cases appH- iu regard to summons cases shall be followed iu respect of sum- 
cahlc, with certahi excep- mons cases, and the procedure for warrant cases in respect of 
^ions. warrant cases, with the exceptions hereinafter provided. 

(Code of 1861— Nil). 


Section 261 — Note 2. 

1. (1911) 12 Cri L Jour 383 (384, 3S5) : 1 Upp 
Bur R 70, Nga San Hmi v. Empc' 
ror. 


(1874) 21 Suth W R Cr 12 (18), Empress v. 
Bebheki PatJiak. 

Note 3. 

1. (1890)13 Mad 142 (148, 144), Empress y. 
Olaganandan. 
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Other Topics. 


Appeal. See S. 260, Note 2« 
Compensation. See Note 2, F.*N. (5). 
Ofiencea requiring severe punishment. 

Note 3, Pt. 2; S. 2C0, Note 4, Pt. 7. 
Provisions applicable to summary cases. 
Note 2 and Note 2, F*N. 4 to 6. 


See 

See 


Security proceedings. See Note 3, Pt. 4.* 

Sentences of fines. See Note 3, Pt. 6. 

Solitary confinement. See Note 3, Pt. 7. 

Strict compliance with procedure. See Note 2, 
Pts. 6 it 7. 


1. Legislative changes. 

Differences between Codes of 1861 and 1872: — 

There was no corresponding Section in the Code of 1861. The corres- 
ponding Section in the Code of 1872 was Section 226. 


Changes made in 1882: — 

The second paragraph was added. At the same time, the provision in. 
Section 222 of the prior Code authorising the infliction in summary trials of 
any sentence that might be lawfully passed under Section 20 of the Code 
(corresponding to Section 32 of the present Code) was omitted. 


Sec. 262 
Notes 
4—2 


2. Procedure to be followed in summary trials. 

This Section and the following three Sections provide for the procedure 
to be followed in summary trials. Offences that can be tried summarily comprise 
both summons cases and warrant cases. This Section provides that in the 
summary trial of summons cases the procedure to be followed is tliat of 
summons cases and in tlic summary trial of warrant cases the procedure to 
be followed is that of warrant cases, except as otherwise provided in the 
Clxaptcr. In other words, the procedure to be followed in summary trials is 
the same as that prescribed for ordinary trials e.xcept as otherwise provided 
for. Such c.xceptions are provided in sub-section 2 of this Section and in 
Sections 263 and 264. 

Where there is no provision for the departure from the ordinary pro- 
cedure, such procedure should be followed in summary trials as strictly as 
in ordinary trials. Thus, proceedings in summary trials as in ordinary trials 
should commence with tlic issue of a summons or warrant for the appear- 
ance of the accused.^ Similarly, the following provisions apply to summary 
trials equally with ordinary truils: Section 191, Section 243, ^ Section 257,^ 
Section 342'* and Section 250.^ 

As to the applicability of Section 256 to warrant cases see Section 256,- 
Note 2 “Scope and applicability of Section.” 

Even in cases where a departure from the ordinary procedure is 


Section 262 — Note 2. 

1. (1892) 15 Mad 83 (87), Empress v. Eru- 

<iadu. 

la(190.5)2 Cri L Jour 187 (IPS) (Lah), 
Kanhaim L(tl v. Emperor. 

2. (1802) 15 Mad 83 (87), Empress v. Erxi- 

gadu. 

3. (1900) 9 Cri L Jour 5^3 (584) : 5 Low Bur 

Kul 20, Amcrr lifitchaw Emperor. 
(1605) Rataiilal 708 (7C0). Empress v. Kcru. 

4. (1022) 1022 Pat 5 (0) : 23 Cii L Jour 114. 

Balkesar Singh v. Emperor. 

(1027) 1027 Cal 250 (251, 252) : 54 Cal 286 : 
28 Cri L Jour 297, Bechu Eal Koija- 
stha V. Injured Lady. 


(102.3) 10-23 Cal IGj (104) : 49 Cal 1075 : 24 
Cri L Jour 3, Gulzari Lai v. Em- 
peror. 

[But see (1024) 1924 l\rad 30 (30) : 
46 Mad 760 : 21 Cri L Jour 817 (I ’ B), 
Dharamsingh v. Emperor. Section 
342 does not apply to suintiions cases 
whether tried iu the roi’vilar way 
or summarily.] 

5. (1930) 1930 Mad 929 (O’O. 9:30) ; 32 Cri L 
Jour 207, I'tilom iioiindou v. Kri- 
shnappa CJound<ni. Re:isoii8 for 
ordering compcimatiou must be re- 
corded. 

(1888) 11 Mad 142 (1 1 1), Empressv. Basava. 
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provided for, Magistrates should be careful not to exceed the limits upto which 
such departure is allowed and they should follow strictly any special procedure 
that may be provided for summary trials in such cases. Thus Section 263 
dispenses with the recording of evidence and the drawing up of a formal 
charge, but requires the Magistrate to draw up a statement giving the 
particulars mentioned in the Section. Magistrates should be careful to prepare 
this statement as required by the Section.® Similarly, in appealable cases, it is 
provided tliat a judgment containing the particulars mentioned in Section 264 
should be drawn up. An omission to comply with this requirement will be an 
irregularity in the trial.’ 

3. Sentence that can be passed In summary trials — Sub-section 2. 

This Section prohibits the infliction in summary trials of a sentence of 
imprisonment for any term exceeding three months.^ The object of the Section 
is to restrict the passing of sentences of imprisonment of considerable length 
in a summary trial from a conviction in which the right of appeal is greatly 
restricted, la 

Where an accused is convicted of a number of offences in a summary 
trial, a separate sentence must be passed in respect of each offence,^** (as in, 
any other mode of trial). But it has been held that where in such a case the 
accused is sentenced to imprisonment for a term of three months in respect 
of each offence, the sentences must be ordered to run concurrently and not 
consecutively, as otherwise, the object of the Section will be defeated. i^^ 

Where a case is tried summarily and referred to a superior Magistrate 
under Section 349, the mere fact of such a reference being made does not make 
the trial other than a summary one and the Magistrate to whom the case is 
referred, if he does not try the case anew in any way as he is authorised to 
do under Section 349, cannot pass any sentence of imprisonment for a term 
exceeding the three months’ period mentioned in this Section.^ 

But the prohibition applies only to substantive sentences of imprison- 
ment. Hence, where imprisonment is ordered in default of the payment of fine 
the term for which such imprisonment is ordered may exceed the limits imposed 
by this Section.® Similarly, the jurisdiction of a Magistrate to order security 
for keeping the peace in cases coming under Section 106 is not affected by this 
Section'' and where such security is ordered the power to commit to prison in 


6. (1874) *22 Suth W R Cr 28 (28), Empress v. 

Johrie Singh. 

(1892) 15 Mad 83 (87), Empress v. Eru' 
ga<Iu. 

(1923) 1923 Pat 66 (56) : 23 Cri L Jour 94, 
JJnmndar Das v. Empress. Reasons 
for conviction must be given as 
required by S. 263. 

7. (1894) Ratanlal 725 (725), Empress v. 

Hussain. 

Note 3. 

]. (1924) 25 Cri L Jour 240 (240) ; 76 lud Cas 
704 (704) (Rang), Nga San Ba v. Em- 
peror. 

(1909) 9 Cri L Jour 23 (23) : 4 Low Bur 
Rul 338. Po Ka v. Emperor. 

la (1931) 1934 Rang 116 (117) : 12 Rang 122 : 


35 Cri L Jour 1413, Emperor v. Nga 
Po Tag. 

lb(1934) 1934 Sind 185 (187) : 28 Sind LB 
,3.36 : 36 Cri L Jour 608, Chetumal 
Behumal v. Emperor. 

lc(1934) 1934 Rang 116(117): 12 Rang 122 : 

35 Cri L Jour 1413, Emperor v. Nga 
Po Tay. 

2. (1932) 1932 Atl 507 (507, 608) : 33 Cri L 

Jour 172, Gopal v. Emperor. 

3. (1881) 6 .Ml 61 (61), Empress v. AsgJiar AH. 

[But see (1921) 1921 Lah 236 (236): 
22 Cri L Jour 145, Ohasita Mai v. 
Emperor.'] 

4. (1386) 1886 All W N 181 (181), Empress -v. 

Lachman. 

(1904) 1 Cri L Jour 1054 (1055) : 7 Oudh 
Cas 338, Meghtc v. Emperor. 
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default of furnishing the security under Section 123 is, again, unaffected by this 
Section.® 

The Section only restricts the term for which a sentence of imprison- \ 
ment can be passed; it does not set any limits to the amount of fine that can 
be imposed on the convicted person.® Nor is the power of the Magistrate to 
sentence the convicted person to solitary confinement under Section 73 of the 
Penal Code in any way affected by the Section.*^ 

203.*^ In cases where BO appeal lies, the Magistrate or 

Record in 'cases Bench of Magistrates need not record the evi- 
there is^^no dcnco of the witoesses or frame a formal charge; 
*ppe“** but he or they shall enter, in such form as the 

Local Government may direct, the following particulars; — 

(«) the serial number ; 

(&) the date of the commission of the offence ; 

(c) the date of the report or complaint; 

(d) the name of the complainant (if any) ; 

(p) the name, parentage and residence of the accused ; 

(/) the offence complained of and the offence (if any) 
proved, and in cases coming under clause (d), clause (e), clause (f) 
or clause (r;) of Sub-section (1) of Sec. 2G0, the value of the pro- 
perty in respect of which the offence has been committed ; 

(g) the plea of the accused and his examination (if any) ; 
{h) the finding, and, in the case of a conviction, a brief 
statement of the reasons therefor; 

(t) the sentence or other final order ; and 

(?) the date on which the proceedings terminated. 

• (Code of 1882— S. 263.) 

Same as that of 1898 Code except the addition noted in Note 1. 

(Code of 1872— S. 227.) 

227. In cases where no appeal lies, the Magistrate or Bench of Magistrates need 

not record the evidence of the witnesses, nor the reasons for 
Record in cases where passing the judgment, nor draw up a formal charge, but he or they 
there is no appeal. shall enter in a register to be kept for the purpose, the following 

particulars ; — 

(а) the serial number ; 

(б) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(d) the name of the complainant ; 

(«?) the name, paruutago and residence of the accused person ; 

(/) the offence complained of or proved ; 

{(f) the i>risonor’s plea. 


5. (1886) 183G All W N 181(181). Empress \-. 
Lachman. 

(1904) 1 Cri L Jour 1054 (1055) : 7 Oudh 
Cas 3J8, Ueghn v. Emperor. 


6. (1913) 14 Cri L Jour 105 (lOG) ; 3-5 All 173, 
Dinanath v. Emperor. 

(1884) 6 All S3 {Hi), Empress^. Annu Khan. 


Seo. 262 
NotQ 3 


Sec. 263 
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Synopsis. ’ 


Note No. 


Legislative changes. 1 

Scope and applicability of the Section, 2 
“The Magistrate or Bench of Magis- 
trates need not record the evidence 
of the witnesses.” 3 

“He or they shall enter .... particu- 
lars.” 4 


Note No. 

Clause (f) — Particulars of offence 

charged and proved. 5- 

Clause (g) — Plea of accused and his - 
examination (if any.) 6 

Clause (h) — Finding and in case of con- 
viction brief statement of reasons 
therefor. 7* 


Other Topics. 


A^ccused to know the charges against him. 

See Note 5, Pts. 2, 3, 5 and 7. 

Appeal — Summary cases. See Sec. 260, Note 2. 
Delegation to clerk of preparation of record. 

See Sec. 2G5, Note 2, Pt. 1. 

Entries by whom to be made. See Note 4, 
Pt. 5. 

Evidence. Sec Note 2, Pt. 2 and Note 3 ; 
Note 3 F-N. (9). 

Hearing of evidouce — Essential. See Note 2, 
Pt. 2. 


Heavy and long trials— Non-summary. See. 
Sec. 260, Note 4, Pts. 3 to 6a. 

a 

Non-compliance — Effect. See Note 2, Pt. 2 « 
Note 7, Pts. 7 and 8. 

Notes of evidence. See Note 3, Pts. 4 to 9. 

Record to show the nature of offences. See 
Note 5, Pts. 1, 3 and 6. 

Revision. See Note 7, Pts. 6, 7, and 8. 

Strict compliance — Essential. See Note 4, 
Pt. 2 ; Note 2, Pt. (2). 


1. Legislative Changes. 

The words “nor the reasons for passing the judgment" occurring in the 
Code of 1872 after the words “need not record the evidence of the witnesses" 
have been omitted in the subsequent Codes. 

The following words were for the first time introduced in the Code of 

1882: — 

(a) “and in cases coming under Clause (d), Clause (e) or Clause (f) 

of Section 260 has been committed" in Clause (f); 

(b) “and his examination if any" in Clause (g); 

(c) "or other final order" in Clause (i). 

1898 Code. The words “or Clause (g) of sub-section 1" were added. 


2. Scope and applicability of the Section. 

It has been seen under Section 262 that the procedure to be followed in 
summary trials is the same as that in ordinary trials except as may be otlierwise 
provided. This Section provides for some of the matters in respect of which 
the ordinary procedure may be departed from in summary trials. It provides 
that in such trials the evidence of witnesses need not be recorded and that no 
formal charge is necessary; but that the Magistrate or Bench of Magistrates 
as the case may be, should enter in the prescribed form the particulars men- 
tioned in the Section. 

The Section applies only to cases in which no appeal lies.* The proce- 
dure applicable to cases in which an appeal lies is provided for in Section 264^ 

(h) the finding, and, in the case of a conviction, a brief statement of the reasons 

therefor ; 

(i) the sentence ; and- 

(j) the date on which the proceedings terminated. 

(Code of 1861— Nil.) 


Section 263 — Note 2. 

1 . (1878) 2 Cal L R 511 (514), In the matter of Sher Mohomed. 
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That Section provides that in appealable cases in summary trials a judgment 
should be prepared containing the particulars mentioned in this Section- and the 
substance of the evidence and that such judgment shall be the only record in 
cases coming imder the Section. The question has arisen whether the exemp- 
tion from recording the evidence of witnesses for which express provision is 

made in this Section applies in cases coming under Section 264 also. As to 
this, see Notes under Section 264. 

It has been seen in the notes under Section 262 that except in regard 
to matters for which a different procedure is prescribed or permitted for sum- 
mary trials, it is the duty of the Magistrate in such trials to follow the rules 
of ordinary procedure as strictly as in ordinary trials. Thus, though this 
Section dispenses with the recording of evidence, it does not dispense with the 
hearing of evidence and a finding in a summary trial which is based on a 

refusal or failure to hear evidence is as much liable to be upset as a finding 

in an ordinary trial wliich is assailable on a similar ground.^ 

This Section and the other Sections in this Chapter refer only to the 
summary procedure in trials before Magistrates and Benches of Magistrates 
other than Presidency Magistrates. As to summary procedure in trials before 
Presidency Magistrates, see Section 362, sub-section 4. Sections 370 and 441. 

There being so little to be recorded imder this Section, and consequent- 
ly, there being so little protection, from without, to the accused against the risk 
of error, liaste or inaccuracy, the scanty provisions of this Section must be 
strictly complied with and the record must be sufficiently exact and full to 
enable the revisional Court ,to say whether the law has been complied with or 
not on the points to be recorded.^ 

See also Notes under Section 262. 


3 “The Magistrate or Bench of Magistrates need not record the evidence 

of the witnesses.” ^ • i .j- 

This Section exempts the Magistrate or Bench of Magistrates holding 

a summary trial from recording the evidence of witnesses as in ordinary 

trials. 1 The contrary view^ is against the express provisions of this Section and 

Section 354 and cannot be supported. ^ 


2. (1912) 
(1905) 
(1913) 


(1905) 


3. (1934) 


13 Cri L .Tour 7.59 (7fi0) : 39 Cal 9.31, 
Jahhar Sheikh v. Temiz Sheikh. 

2 Cii L .Tour 187 (188) (Lah). han- 
ham Lnl v. Emperor. 

U Cri L .Tour 122 (123) : 35 All 138. 
Ravia’v. Emperor. Where record 
shows that no evidouce was taken 
on a certain essential point, couvic* 

tion must be sot aside. , 

9 Gal W N 237« (238), Birbnl 

Sardnr V. Emperor. Refus.il to al- 
low time to accused to adduce evi- 
dence in charge [of theft— Summary 
conviction set asiflo- 
1934 Lah 598 (597) : I > Lab -i m : 35 
Cri L Tour 1401. Abdul nahvianv. 


Emperor. 

Note 3. 

1. (190G) 10 Cal W N 279n (279). Mahomed 
Hos-fcin V. Keshab Chandra. 

(1927) 1927 All 121 (125) : 49 All 201 : 23 


Cri L Jour 97, Mnntoo Tcioari v 
Emperor. 

(1905) 2 Gri L Jour 330 (3.37) (All). Empe- 
ror V. Some^har Das. 

(1913) 14 Cri L Jour 122 (123) : 35 All ISO, 
Rama v. Emperor. 

(1932) 1032 Oudb 98 (98) : 7 Luck 498 : 33 
Cri L Jour 842, Ahmad Jan v. Em- 
peror. 

(1900) 22 .All 340 (341), Smprt’ss v. Naratn 
Sinijh. 

(1934) 1934 Bom 157 (153) : 58 Bom 293 ; 35 
Cri L Jour 841, Tippanna Konfi/a 
Mannavaddar In re. 

(1935) 1935 Rang lOG (107) : 13 Rang 225 : 
36 Cri L .Tour 802. Emperor v. 
Maunf} Ro Saxo. Ss. 355 and 350 do 
not apply to suminarv trials. 

2. (1922) 1922 Pat 5 (6, 7) : 23 Cri L Jour ill, 
Balkcsar Sinnh v. Emperor. 

(.See (1928) 1926 Mad 928 (928) ; 29 


^Seo. 263 
Notes 
2—3 
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Although the Magistrate or Bench of Magistrates' trying a case sum- 
marily is not bound to record the evidence of witnesses, such recording of 
evidence is not prohibited and in cases of importance, it has been held that 
Magistrates would do well to record the evidence.® 

1 1 

Moreover, Magistrates in such cases may take notes of the evidence for 
their own information and use, and it has been laid down that where a case is 
likely to be adjourned to a long date the Magistrate ought to take such notes.^ 
The question arises as to whether such notes of evidence, where they are taken, 
form part of the record or are the private property of the Magistrate which 
he can destroy at his option. On this question there is a conflict of decisions. 
On the one hand, it has been held by the Allahabad High Court® and the 
Rangoon High Court®* and the Oudh Chief Court® that such notes do not form 
part of the record and can be destroyed by the Magistrate at his option. But, 
on the other hand, it has been held by the High Court of Calcutta’ and the 
Judicial Commissioner’s Court of Nagpur® that such notes form part of the 
record and cannot be destroyed by the Magistrate. See also the undermentioned 
cases.® 

This Section applies only to cases where no appeal lies. As to the 
question whether in cases in which an appeal lies the Magistrate is boimd to 
record the evidence as in ordinary trials, see notes under Section 264. 


4. “He or they shall enter . . . particulars.” 

This Section requires the Court in a summary trial to prepare a record 

in the form that may be prescribed by the Local Government conuining the 
various particulars mentioned in Clauses (a) to (j) of the Section. By implica- 
tion this dispenses with the recording of a judgment in the form laid down by 
Section 367.^ But the record prescribed by this Section must be prepared 
scrupulously and carefully and must be complete in all the particulars specified 
in the Section.® The particulars must be recorded in separate columns ; lumping 


Cri L Jour 581, ICappai IJadar v. 
Em-peroT. Court trying case sum- 
marily is Dot relieved of the duty of 
making a precise record of the evi- 
dence adduced before it.] 

3. (1891) 14 Mad 223 (224). Etnpress v. Suka 

Sin(ih. 

4. (1931) 1931 Bom 142 (143) : 32 Cri L Jour 

276. JIaniJbhai v. ifahomed Yakub. 

5. (1927) 1927 All 124 (124) : 49 All 261 : 28 

Cri L Jour 97, Manloo Tetvari v. 
Emperor. 

(1927) 1927 All 480 (481) : 49 All 562 : 28 
Cri L Jour 442, Ismail v. Emperor. 
[But see (1927) 1927 All 157 (157) : 
40 All 131 : 28 Cri L Jour 88. Ahna 
J2<im V. Emperor. Submitted not 
good law in view of 1927 All 124 
which was decided later and was a 
Bench decision.] 

5a (1935) 1935 Rang 106 (107) : 13 Rang 225 : 

.36 Cri L Jour 892, Emperor v. 
Maunij Potiaw. 

6. (1927) 1927 Oudh 42 (43) : 28 Cri L Jour 76, 

Bhaxvani Bhik v. Emperor. 

7. (1921) 1921 Cal 105 (165) : 48 Cal 280 : 22 

Cri L Jour 462, Satish Chandra 


Miira v. Emperor. 

8. (1926) 1926 Nag 79 (79) : 26 Cri L Jour 

1454, Lai Chand v. Emperor. 

9. (1920) 1920 Pat 654 (654) ; 21 Cri L Jour 

229, Jagdish Parsad Lai v. Empe' 
ror. The Court will insist upon the 
production of the original record of 
statements made by witnesses on 
which the accused were convicted. 
(1920) 1920 Put 492 (493) ; 21 Cri L Jour 
680, Tittu Saliu v. Emperor. Held 
that Magistrate would have exercis* 
ed a bettor discretion if he had 
given accused copies of his notes of 
evidence. 

(1875) 24 Suib W R Cc 66 (66), Queen v. 
Doina Bam. A trial must be con- 
sidered to be summary if the pro- 
cedure is summary, notwithstand- 
ing that the record is made at great 
length and the decision is come to 
with great care. 

Note 4- 

1. (1920) 1920 All 79 (80) : 21 Cri L Jour 442, 

Bhola Nath v. Emperor. 

2. (1874) 22Suth W R Cr 28 (28), Empress'^- 

Johrie Singh. 
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together in the same column all the particulars is not proper,^ The redord must 
be prepared at the time of the trial; its preparation after the close of the trial 
is not sufficient.^ Further, the record must be prepared by the presiding officer 
of the Court itself. Except in cases where he is authorised to use the services 
of an officer apF>ointed for the purpose under Section 265, sub-section 2, he 
cannot depute a clerk to prepare the reoord.s 

The register prepared under this Section forms part of the record and 
under Section 548 the accused is entitled to copies of it if he applies for them.® 


6. Clause (f) — Particulars of offence charged and proved. 

Though this Section dispenses with the framing of a formal charge 
in cases coming under it, the record prepared under the Section must specify 
the offence complained of and proved.^ The accused is entitled to know clearly 
the offence with which he is charged to the same extent as in ordinary 
trials.^ The record must show that the accused was not in any way prejudiced 
in this respect. The specification of the offence in the record should be suffi- 
ciently full and clear to give the accused sufficient notice of what he is 
charged with and what he has to meet.® The principles in conformity with 
which charges must be framed in warrant cases apply to the particulars to be 
recorded under this Section.^ The mere mention of the Section under which 
the accused is charged is not enough.® Similarly, the prohibition of misjoinder 
of charges applies to summary trials as well as ordinary trials, and the 
record must show that there was no misjoinder.® Where there are several 
accused the offences charged against each should be distinctly stated."^ 


Where the offence complained of is an offence of theft or other offence 
falling under Clauses (d) to (g) of sub-section 1 of Section 260, the value 
of the property in respect of which the offence was committed must also be 
specified in the record in order to make it clear that the offence was one which 
could be tried in a summary way.® 


(1906) 4 Ori L Jour 40 (41) (Rang). Sntni- 
nalhan Chetty v. Rangoon Munici- 
pality. 

(1899/ 21 AH 189 (192), Empress v. Muh- 
undi Lai. 

(1882) 1882 All W N 59 (59). Empress v. 
Madh'^. 

3. (1922) 23 Cri L -Tour IGl (102): 05 Incl Cas 

626 (G2j) (Lah), Qhulam Mahomed v. 
Emperor . 

4. (1892) 15 Mad 83 (87), Empress v. Eru- 

(jadu. 

5. (1883) 0 Mad 396 (399), Suhramnnya Iyer 

V Queen. 

C. (1910) 11 Cri L Jour 17 (18) : 1909 Pun Ro 
Cr No. 9, Mangi v. Emperor. 

Note 5. 

1. (1906)4 Cri L Jour 40 (41) (Rang). Sami- 

nalhan Chetty v. Rangoon J/uKict- 
palily. 

(1882) 1882 All W N 242 (212), Empress v. 
Chotey Lai. 

(1882) 1882 All W N 59 (59), Empress v. 
Madho. 

2. (1882) 1882 All W N 59 (59), Empress v. 

Madho. 


3. (1882) 1883 All W N 59 (59), Etnpress v. 

Madho. 

(1912) 13 Cri L Jour 224 (224): 14 Ind 
Cas 320 (Cal), Jharu Sheikh v. 
Emperor. 

4. (1912) 13 Cri L Jour 224 (224): 14 Ind Cas 

320 (Cal), Jharu Seikh v. Emperor. 

5. (1903-04) 2 Low Tlur Rul 43 (14), Emperor 

V. Maung Cho. 

(190G) 1 Cri Ij jour 40 (41) (Rang). Samt- 
nathan Chetty v. Rangoon Munici- 
pality. 

6. (1912) 13 Cri L Jour 224 (224): 14 Ind 

Cas 320 (Cal), Jharu Sheikh v. 
Emperor. 

7. (1903-01) 2 Low Bur R 43 (41), Emperor 

V. Maung Cho. 

8. (1891) 1891 ah’ W N 133 (133), In the 

matter of Sheo Sahni Blwaut. 

(1919) 1919 All Gl (G4):21Cri lj Jour 28, 
Udit Earain v. Emperor. 

(1873) 20 Sutb \V R Cr 17 (17). Empress v. 
Abhcen Painda. 

(1906) 10 Cal W N 233n (233) Chaitan 
Charan Maity v. K.xiu Chand Sha- 
inanta. 

(1922) 1022 Pat 227 (228); 25 Cri L Jour 


Seo. 263 
Notes 
4—5 
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6. Clause (g)— Plea of accused and his examination (if any), i 

The record should contain the plea of the accused and particulars as 
to his examination by the Court.' The accused must be asked to state his plea 
as ill ordinary trials.^ Further the accused must be examined under Sec- 
tion 342 with a view to enable him to explain any circumstances appearing 
against him, after the case for the prosecution has been closed and before the 
accused is called on to enter upon his defence.^ The use of the words "if any" 
in this clause does not make it optional with the Court to apply the provisions 
of Section 342 to summary trials.^* The words cover only cases where the 
accused pleads guilty or owing to the weakness of the prosecution evidence 
the accused can be acquitted without his being examined under Section 342.** 
But the examination of the accused need not be recorded in the manner laid 
down in Section 364.^ {See Section 364, Clause 4). It has been held that even 
the failure to record the particulars of the examination as required by this 
Section is only an irregularity covered by Section 537 and does not vitiate 
the trial where the accused has not been prejudiced.® 


7. Clause (h)— Finding and in case of conviction brief statement of 
reasons therefor. 

Where the finding is one of conviction, the record must contain a 
brief statement of the reasons for conviction.' The statement of reasons may 


545, Brij Nandan Panday v. 
Emperor. 

Note 6. 

1. (1928) 1928 .\n 266 (266) : 29 Cri L Jour 

265, Murni Sinyh v. Emperor. 

(1905) 9 Cal W N 76n (76). Shxb Chandra 
Bay V. Nanda Bani Doii. 

2. (1905) 9 Cal W N 7 Gh (76). Shih Chandra. 

Bay V. i^anda Bani Dasi. 

3. (1922) 1922 Pat 5 (7) : 3 Pat L Jour 322 : 28 

Cri L Jour 114, Balkcshar Singhv. 
Emperor. 

(1926) 1026 Nag 300 (801) : 22 Nag L R 65 : 
27 Cri L Jour 632, Bhogwan v. 
Emperor. 

(1922) 1922 Pat 296 (297): 23 Cri L Jour 
440, Parmcahwar Ball Mittar v. 
Emperor. 

(19-21) 1921 Pat 11 (12) : 6 Pat L Jour 174 : 
22 Cri L Jour 427, Gulam Basul v. 
Emperor. 

(1926) 1926 Sind 1 (2) ; 20 Sind L R 34 : 26 
Cri Tj Jour 1551. Emperor v. Nahu. 
(1014)1914 Cal 663 (663): 41 Cal 743 : 15 
Cri Tj Jour 190, Mahomed Uossein 
V. Emperor. 

(See (1922) 1022 Lah 45 (47) : 23 Cri 
L Jour 154, Uaji Muhamad Balish 
V. Emperor.'\ 

3a (1935) 1935 All 217 (219) : 36 Cri L Jour 
1290, Sia Bam v. Emperor. 
(1935)1935 Sind 193 (193), Devjimal v. 
Em peror. 

4. (1926) 1926Sind 1 (3) : 20 Sind L R 34 : 26 Cri 

L Jour 1554 (FB), Emperor \. Kahu. 
(1020) 1926 Nag 300 (301) : 22 Nag L R 65 : 
27 Cri L Jour C32, Bhagxean v. 
Emperor. 

b. (1927) 1927 Pat 369 (370) : 6 Pat 504 : 28 


Cri L Jour 1037, Purshotam Das v. 
Emperor. 

6.(1935)1935 All 217 (2l9):36CriL Jour 
1290, Siei Bam v. Emperor. 

Note 7. 

1. (1927) 1927 Nag 250 (251) : 28 Cri L Jour 
495, Nisarali v. Secretary, Munici- 
pal Committee, Nagpur. 

(1921) 1921 Oudh 240 (240) : 24 Oudh Cas 
293 : 23 Cri L Jour 427, Emperor v. 
Mian Jan. 

(1932) 1932 Oudh 98 (98) : 7 Luck 498: 83 
Cri L Jour 342, Ahmad Jan v. 
Emperor. 

(1019) 1919 Pat 253 (253): 20 Cri L Jour 
431, Jankey Bai v. Emperor. 

(1920) 1920 Pat 138 (138): 21 Cri L Jour 
656, Maqsood Alam v. Emperor. 
(1923) 1923 Pat 56 (56) : 23 Cri L Jour 94, 
Damodar Das v. Emperor. 

(1928) 1928 Mad 197 (197) ; 51 Mad 388 : 29 
Cri L Jour 207, Lalainma v. 
Emperor. 

(1883) 1883 All W N 114 (114), Empress v. 
Girwar Dial. 

(1880) 6 Cal L R 273 (275), In the matter 
of Doulat Singh. 

(1879) 1879 Pun Bo Cr No. 6, page 11, 
Gaggat Ram v. Empress. 

(1905) 9 Cai W N 75n., Emperor v. Ilala- 
dar Maiti, 

(1902) 6 Cal W N 40 (40). Dinanath Taluk- 
dar V. Jogendra Naram. 

(1882) 8 Cal 195 (108), Empress v, Badir 
Nath Shaha. 

(1933) 1933 Mad W N 736 (737), Mabub 
Sahib V. Kesavalu Qhetty. 

(1874) 22 Sutb W R Cr 28 (28), v. 

J ohria Singh. 
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be brief; 2 but the brevity must not tend to obscurity ^ The statement must 
be sufficient to enable a Court of revision to judge whether the lower Court 
had sufficient material before it for convicting the accused.^ The reasons must 
refer briefly to the evidence in support of the conclusions of the Court.® Merely 
saying “I believe the prosecution” is not enough as this is only a conclusion 
and not a reason.®^ Where the reasons for conviction are not properly recorded, 
with the result that when the matter goes before a Court of revision the latter 
feels a doubt as to the guilt of the accused, the benefit of the doubt must go 
to the accused.® But where despite the defectiveness of the record in this 
particular the Court of revision is satisfied from the other material on the 
record that the conviction was right, it will not be upset merely because of 
the non-compliance with this Section, such non-compliance being merely an 


(1882) 1882 All W N 242 (242), Empress v. 
Chotey. 

(1882) 1882 All W N 50 (50), Empress v. 
Madho. 

2. (1920) 1920 All 79 (80) : 21 Cri L Jour 442, 

Bholanath v. Emperor. 

(1899) 21 All 180(102), Empre.fsv. Mukundi 
Lnl. 

3. (1800) 21 All 180 (101), Empress'?. Midundi 

Lai. 

4. (1900*02) 1 Low r>ur Rul 208 (209), Me Da 

Li V. Crown. 

(1885) 1885 All W N 213 (213). pLupress v. 
Mohan. 

(1924) 1024 Oudh 297 (299) : 24 Cri L Jour 
916, Emperor v. Jaymohnn Das. 
(1005) -2 Cvi L Jour 375 (376) : 3 Low Bur 
Rul 3, Kuchi v. JCmperor. 

(1911) 12 Cri L Jour 280 (280) : 10 lud Cas 
921 (Rang). J^et Foam v. Emperor. 
(1009) 10 Cri L Jour 210 (210): 2 Sind L R 
3, Jmperator v. Dino. 

(1915) 1915 Sind 53 (53) : 10 Cri L Jour 713 
(714); 9 Sind L R 89, Jiam JIarahh 
V. Emperor. 

(1912) 13 Cri L Jour 708 (709): 16 liid Cas 
510 (All). Brij JJasi Lnl v. Emperor. 
(1900) 3 Cri L Jour 178 (ISO) (Cal), Khosh 
Mahomed v. Empress. 

(1029) 1929 Lah 378 (370) : 10 Lab 231 : 20 
Cri L Jour 877, Muhammad \. 
Kmperor. 

(1030) 1030 Lab 481 (182) : 32 Cri L Jour 
r>0, Atnm J^arkash v. Emperor. 

(1031) 1031 Lab 33 (38); 32 Cri L Jour 532. 
Baliram v. Emperor. 

(1023) 1923 Mad 185 (180): 40 Mad 253 : 24 
Cri L Jour Kl, Derrish Jfu.ssain, In 
re. 

(1887) 1837 Tun Bo Cr No. 7. i*a'^o 10. 
Mehtab v. Empress. 

(1013) 14 Cri L Jour 594 (oOO: 10 Oudh 
Cas 357, Jayonnalh v. Emperor. 
(1805) Batanlal 778 (779J. Empress \. llari- 
fjopal. 

(1030) 1030 Lab 481 (482): 32 Cri L Jour 
50. Atom rarknsh v. Emperor. 

(1018) 10l8rat484(4K5): 19 Cri L Jour 710. 
Jnnkider v. lia'ihvnnth Lai. 


(1881) 6 Cal 579 (581), Emjyress v. Panjab 
Singh. 

(1894) 18 Bom 97 (98), Empress v, Shid- 
gauda. 

(1899) 1899 All W N 81 (82), Empress v. 
Muhammad Hani/f. 

(1889) 1889 Pun Ro Cr No. 5, page 40, Sher 
Singh v. Empress. 

(1900) 27 Cal 450 (451), Ainuddi Sheikh v. 
Empress. 

11899) 3 Cal W N 281 (282), Lalit Mohan v. 
Chunder Mohan. 

(1880) 1886 All \V N 181 (181), Empress v. 
Lachmayi. 

(1809) 13 C P LR 17 (18), Bwiw'c’ss V. JSJitfctrt 
Marar. 

(1900*02) 1 Low Bur Rul 05 (90), Tnefira/oo 
iSivamy v. Crown. 

(1928) 1928 All 200 (207): 20 Cri L Jour 
205, Murat Singh v. Emperor. 

(1032) 1032 Oudh 98 (98): 7 Luck 498 : 33 
Cri L Jour 342, Ahmadjan v. Em- 
peror. 

(1034) 1934 Lab 500 (597) : 15 Lab 277 ; 35 
Cri L Jour 1404, Abdul Rahman v. 
Emperor. Baro reference to section, 
of statute is not enough. 

5. (1000) 10 Cal W N 270n, Mahomed Jlossien 

V. Keshah Chandra. 

(1800) 21 All 180(190), Empress\. Miikundi. 
(1930) 1930 Lab 481 (481); 32 Cri L Jour 
.50, .Atani I'arkash v. Emperor. 

[See (1031) 1031 Bum 142 (143): 32 
Cri L Jour 270, JIani/abhai v.. 
Mahomed Yakub.) 

<1000-02) I Low Bur Rul 45 (JO), Empress 
V. Bashin. 

(See also (1035) 1035 Sind 114 (141), 
Dayaram Satoomat v. Em2wror lii'- 
cord should contain a clear stal - 
inent of facts constimtiuL; r.iTonvO 
and must show that each of the in- 
gredients nocess.ary for <-oiiYii lion 
has been considcre-l and Ik !d proved 
bv the Magistrate. J 

.5:1(1034) 1031 Lab 506 <.59^) 1-5 1 Ci 277 : 35 
Cri L Jour 1461, Abdti' L'htuan v. 
Emperor. 

6. (1931) 1931 L:tb 33 (3s) Cri L Jour 532- 

Bali limn v. Koipt ri'r. 


See. 263 
Note 7 


Cr. P. C. 188 A 189 
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Seo. 263 
Note 7 


Sec. 264 


irregularity \vithin Section 537.’ 

Section 441 provides that when the record of the proceeding of any 
Presidency Magistrate is called for by the High Court under Section 435 he 
may submit a written statement of the grounds of his decision and that the 
High Court should consider such statement before upsetting his decision. There 
is no such provision in the case of other Magistrates and so, when the reasons 
for conviction are not recorded as required by this Section and the matter goes 
up before a Court of revision the lower Court cannot send any written statement 
of its reasons for its decision for the consideration of the Court of revision.® 

The Section requires reasons to be recorded only in case of conviction; 
no reasons need be recorded for an acquittal^ 



Record in 
able cases. 


(1) In every case tried summarily by a Madstrate or 
Bench in ^vhich an appeal lies, such Madstrate 
appeal- Beo^h shall, before passing sentence, record 
a judgment embodying the substance of the 
evidence and also the particulars mentioned in Section 263. 

(2) Such judgment shall be the only record in cases coming 
within this Section. 

Synopsis, 


Note No. 

“ Judgment embodying the substance of 

the evidence. ” 1 


Note No. 

Sub-section 2 — Such judgment shall 
be the only record in cases coming 
within this Section. *’ 2 


Other Topics. 


Appoalalile summary cases. See S.260,Noto2. 
Failure to record— Effect. See Note 1, Pts. 5 
to 7. 

Framing of charges — Not needed. Sec Note 2, 
J*i. 2 ami Note 2, F*N. (2). 

Notes of evidence Seo Note 2, Pt. 3 and 
S. 2C3. Note 3, Pts. 4 to 9. 


Records and registers. SccS. 263, Note 4, Pt. 6. 
Record by whom and when lo he made See 
S. 2G3, Note 4, Pt. 5 and S. 235, Note 2, 
Pt. 1. 

Suhstauco of whole evidence and not of each 
witness’s testimony. See Nolo 1, Pt. 2. 
Time of record. See S. 203, Note 4, Pt. 4. 


1 “ Judgment embodying the substance of the evidence. " 

rhe language of the Section is imperative. In a case coming within the 

Section the judgment ought to embody the substance of the evidence adduced 

• {Code of 1882— S. 264— Same as that of 1898 Code.) 

'{Code of 187i— S. 228.) 

228 If a Magistrate or liencli of Magi'^lratos acting under Ss. 222, 223 or 224, passes 
Hec'^rd in appealable sentence of more than three mouths’ imprisonment, or of fine ox* 

cecding two hundred rupees; 

* or if a Bench of Magistrates acting under S. 225, convicts any person, such Magistrate or 
Vouch of Magistrates shall, beloro passing sentence, record a judemont embodying the suhsrance. 
oi tl»o evidence on which the conviction was had, and also the particulars mentioned in S. 227. 
Such judgment shall he the only record iu cases coming within this Section. 

{Code of 1861— Nil.) 


7 ii'J25) 1.925 Bom 138 {13‘J) ; 23 Cri L J. ur 
' IGG Eniiicror v. Namdeo Lnkuian. 

8. (1905) 9 Cal W N 75n (76), Bvipcror, v. 


liaindar Maili. 

9. {190G'; 3 Cri L Jour 433 (436) (Ran,), A AM 
yanasxoaniy v. A. Blahe. 



Summary Trials 


1497 


on both sides. ^ The evidence of each witness need not be separately recorderd 
and only the substance of the evidence as a whole need be given.^ But, it is 
not sufficient compliance with the law to state that “the witnesses for the pro- 
secution support the statement of the complainant” and “the statement of the 
witnesses examined by the accused is very conflicting.”^ Further, it must be 
remembered that the substance of the evidence is a matter quite distinct from 
the facts which may be considered as proved by the evidence. Hence, a mere 
statement of the facts which the evidence of certain witnesses is considered to 
have proved is not sufficient.^** The evidence must be stated plainly and must 
not be left to be deduced by inference.^*^ The substance of the evidence should 
be so recorded as to enable the appellate Court to judge if there are sufficient 
materials for the decision.'* 

The failure to set forth the substance of the evidence is fatal to the 
case® because it prejudices the accused in that it prevents the proper disposal 
of the appeal that he is enabled to make.® 

Where the substance of evidence is not given an appellate Court need 
not quash the conviction, but may only remand the case, directing the trial 
Court to remedy the defect, if necessary, by re-examining the witnesses.^ 

2. Sub-section 2 — " Such judgment shall be the only recerd in cases 
coming within this Section. ” 

Section 263 expressly provides that in cases coming under that Section 
it is not necessary to record the evidence of witnesses or frame a formal charge. 
There is no such express provision in this Section. But the effect of the provision 
in sub-section 2 that the judgment prepared in accordance with sub-section 1 
should be the only record in the case is to dispense with the recording of the 


Section 264 — Note 1. 

\. (1909) 9 Cri L Jout 23 (23) ; 4 Low Bur Rul 
338, to Ka v. Emperor. 

(1924) 1924 Oudh 107 (107); 24 Cri L Jour 
484, Salim v. Emperor. 

(1874) 1874 Pun Ro Cr No 2, page 4, Bahku 
V. Emperor. 

(1923) 1928 lioin 433 (433) : 29 Cri L Jour 
lOOo, Nurudtii Sherkk Adam v. 
Emperor. 

(1894) R-Uiitilal 725 (725), Empress v. 

Itusexn. 

(1934) 1034 Ouflh 177 (178) : 35 Cri L Jour 
077, Emperor v. Akhir Ali. Where 
the Miigistrato meroly wrote in one 
sentence that llio accused were en- 
titled to tlic tcnotll of tlio doubt 
and acquitted tboin, held tlnit there 
was I'O judgment in the eye of law 
and tliat the actiuitlal sUouKl be hct 
•nsidc. 

2. (1870) 25 Stub W R Cr 0 (7). Krittmlhnne 
Dull V. The Chnxrmnn nf the .Muni- 
ciptl CniumiS'.ioners oj the Suburbs 
o/ Calcitiln. 

(1929) 1929 Oudli 151 (152) : 30 Cri I, Jour 
657. Jamnu I'ramd v. Emp.-ror. 
[P>ub compare (190.0 9 Cri 1.. .lour 23 
(23) ; 4 IjOw Bur K.il 33H, J‘o Kn v. 
Emperor. Person ihiy of each wit- 
ness and Uio circum'.l.incos in which 
ho was in a position to observe 


relevant facts should appear briefly 
but clearly on the record.] 

3. (1924) 1924 Oudh 167 (107) : 24 Cri L Jour 

484, Salixn v. Emperor. 

Sa. (1909) 9 Cri L Jour 23 (23) : 4 Low Bur Bu] 
338, Po Ka v. Emperor. 

3b. (1928) 1928 Bom 433 14.3.3) ; 20 Cri L Jour 
1005, Nuruddin Sheikh Adam v. 
Em peror. 

4. (1909) 9 Cri L Jour 23 (23): 4 Low Bur Rul 

338, Po Ka v. Etnperor. 

(1929) 1929 Oudh 151 (152) : 30 Cri L Jour 
557, Jamna I^rasad v. Emperor 
(1878) 1 .Ml 080 (082), Empress v. Kairan 
Siti'jh. 

[See (1897) Ratanl.il 934 (934), Em- 
press v. i^'airajbnt.'^ 

[But see (1931) 1931 Mad 233 (233) : 
32 Cri L Jour 080, Suhrnifinnia 
ilaisiry v. Nachinr Animal ] 

5. (1923) 1928 Bom 433 (433) .29 Cii F, Jour 

100.5, N uruddia Sheit.h v. Exup-ror. 
(1874) 1874 L*un Re Cr No 2, page J, }j l.l.n 
V. Empress. 

(1894) Ratanlal 725 (725), Empress v. IJus- 
setn. 

(1882) 1882 All \V N 17.8 (179), v. 

Lalji. 

0.(1928)1928 Bom 43.3 (43.B : 2') Ci i L Jour 
100.5, X nr uddm S/ii’i!.}i v. E m fteror. 
7. (1878) 1 All (>H0 (0h2), Eoipress v. Karan 
Sintjh. 


Seo. 264 
Notes 
1—2 
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Sec. 264 
Note 2 


Sec. 265 


evidence of witnesses^ and the framing of a formal charge^ even in cases 
coming under this Section. Even if the evidence of witnesses is acliially re- 
corded or the Court takes rough notes of the evidence, such evidence or notes 
cannot form part of tlie record in view of the express provision of sub-sec- 
tion 2;3 and the appellate Court cannot travel beyond the judgment to any 
other material in order to test the substance of the evidence forming part of 
the judgment.^ 

2 . 65 .* (1) Records made under Section 263 and judgments 

recorded under Section 264 shall be written by 
andTud“gmlnt ^^6 presiding officer, either in English or in 

the language of the Court, or, if the Court to 
which such presiding officer is immediately subordinate so directs, 
in such officer’s mother-tongue. 

(2) The Local Government may authorize any Bench of 

Magistrates empowered to trj^ offences sum- 
Bench may be marilv to prepare the aforesaid record or judg- 
clerk. ment by means of an officer appointed in this 

behalf by the Court to which such Bench is 
immediately subordinate, and the record or judgment so prepared 
shall be signed by each member of such Bench present taking 
part in the proceedings. 


* (Code of 1882— S. 265) 

Same as that of 1808 Code, except the additions noted in Note 1. 


(Code of 1872— Ss. 229 and 230.) 

229. Records made under section two hundred and twenty-seven and judgments 

recorded- under section two hundred and twenty-eight, shall be 

I.(nvjua(jc of judtiuutil. written by the presiding officer, either in English or in the language 

ol the district in which the trial was held, or, by direction of the 
Court to which such presiding officer is immediately subordinate, in the language of the 


presiding officer. 

Note 2. 

1. (10-27) 1927 All 121 (1'25): 49 All 261 : 28 Cri 

L Jour 97. ^[^lntoo Tewari v. Em- 
peror. 

(1927) 1027 Bom 42G (128) ; 28 Cri L Jour 
537, Emperor v. Chiuianlal. 

(1905) 2 Cri L Jour 375 (376) : 3 Low Bur 
Rnl 3, Kuchi v. Emperor. 

(1925) 1925 Sind 284(2841: 19 Sind L R 136: 
20 Cri L Jour 1026. Jiahimljillnh v. 
Erupcror. 

(1931) 1931 Mad 238 (233) : 32 Cri L Jour 
689, Subrammtift Maistrij v. Xnchiar 
A mmol. 

(1934) 1934 Bom 157 (158) : 58 Bom 298 : 35 
Cri L Jour 811, Tippnnna Kouli/a 
Mnniiarnddnr, In re. 

(But.-^ce (1921) 1921 Cal 165 (165): 
•18 Cal 280:32 Cri L Jour 451, 
Sathh Chandra Milra v. 
matha Xath ^filra. Submitted not 
correct.] 

2. (1926) 1026 Lab .301 (301) : 7 Lab 303 : 27 

Cri L Jour 639, Emperor v. Salifj 

fioiii. 


(1925) 1925 Oudh 722 (722) : 26 Cri L Jour 
1334, Kaliu Bari v. Emperor. 

(See (1926) 1926 Cal 1202 (1203): 63 
Cal 738 : 27 Cri L Jour 1295, Madab 
Chandra Saha v. Emperor. In any 
case failure to frame charge is not 
fatal in view of Section 535 (^2).] 

[But see (1921) 1921 Gal 68 (61) : 
25 Cri L Jour 1270, Natabar Khan 
V. Emperor. Submitted not cor- 
rect.] 

3. (1925) 19-25 Sind *281 (284) : 19 Sind L R 

136: 26 Cri L Jour 1026. Bahimtulla 
Ibrahim v. Emperor. The rough 
notes taboD by the I^Iagistrate should 
not be attached to the record. 

(See also cases cited iu foot-note (1) 
above.] 

4. (1926) 1926 :Mad W N 90»i (90). 

(19:47) 1927 Mud 298 ( 299 ) : 28 Cri L Jour 
138. Naijoor Kanni Kadiira v. Sithu 
Naick. 

(1928) 19-28 Mad 597 (598) : 29 Cri L Jour 
625, Chokkalinijapandaram v. Em- 
peror. 
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(3) If no such authorization be given, the record prepared 
by a member of the Bench and signed as aforesaid shall be the 
proper record. 

(4) If the Bench differ in opinion, any dissentient member 
may write a separate judgment. 

Synotisia. 

Note No. Note No. 

Legislative changes. 1 officer.’’ 2 

“Shall be written by the presiding Signature on judgment or record. 3 


Seo. 265 
Notes 
1—3 


Other Topics. 


Delegation to clerk of preparation of record— 
Not warranted. See Note 2, Pt. 1. 

Effect of S. 367. See Note 8, Ft. 4. 

Judgment bv Bench of Magistrates. Sec 
Note 2. Pt. 2. 


Signature and not initials. See Note 3, Pts. 1 
& 2 . 

Substance of whole evidence and not of each 
witness's evidence. See S. 264, Note 1, 
Pt. 2. 


1. Legislative changes. 

Sub-sections 3 and 4 were newly added in the Code of 1898. 


2. “Shall be written by the presiding officer.” 

This Section provides that the record or the judgment in summary 
trials should be written by the presiding officer. The preparation of such record 
is thus the duty of the Magistrate himself and he cannot depute a clerk to do 
ii.^ But in cases falling under sub-section 2 the record or judgment may be 
prepared by the officer appointed for the purpose under it and the members 
of the Bench trying the case may sign the record or judgment so prepared. 

Where a case is tried by a Bench of Magistrates, it has been held that the 

record or judgment ought to be prepared in the presence of all the Magistrates 
forming the Bench and they must all be aware of their contents and approve 
of them, even though tlie formal pronouncement of the same ntay be left to 
be made by the Chairman of the Bench in their absence. Therefore, a record 
or judgment prepared by the Chairman in the absence of the other Magistrates 
is not valid in law, even though the others may have concurred in the decision!^ 

3. Signature on judgment or record. 

I'hc requirements of public policy necessitate the writing of tlie full 

name of the Magistrate who signs the judgment and the mere putting in of 

the initials is not a sufficient compliance with the law. Therefore, where one 
of the three members of a Bench trying a case summarily mci'cly initials the 
judgment instead of signing lus full name in it. he cannot be held to have 
‘signed’ the judgment as required by the Section.^ Such initialling instead of 

230. Tho Local Governnieiil may authorize any Bench of Jliisiatratcs empoworecl 

to try offences summarily to prepare the afore.^aid record or juiU;- 
Bcnch oj Mfujistratcs mont by means of an officer of such Court, and the reco-d or 
fiKiy he ctitpoii'cfcd to jvnlgment so prepared shall be signed by each member of such 
employ ch rU. Bench present, conducting tho proceedings. 

{Code of 1861— Nil) 



Section 265 — Note 2. 

1. {1883) b Mad 396 (390), Sitbramania Iyer v. 

Empress. 

2. (1928) 1028 Mad 1172 (1172) : 52 Mad 2-37 : 


20 Cri L Jour 07.^ xhiunthotiah v. 
Subba iJ-'fo. 

Note 3 . 

1. (1030) 1930 Mad S67 («G8) : 54 Mad 252 : 
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Sec. 265 
Note 3 


signing the full name has been held to amount to an illegality and not a; mere 
irregularity within the meaning of Section 537.^ The signature should be 
v/ith a pen and not with a stamp.^ 

Section 367 provides that a judgment should be signed by the presiding 
officer of the Court. Where a case is tried summarily by a Bench of Magistrates 
it is provided by Clause 3 of this Section that the judgment or record prepared 
by a member of the Bench should be signed by every member of the Bench. 
Where the judgment or record is prepared by the Chairman of the Bench, 
will the signature of the Chairman alone be sufficient as that of the 
“presiding officer” under Section 367 or is it necessary that the record or judg- 
ment should be signed by each of the other members of the Bench also? On 
this question it has been held by the High Court of Madras that the words 
“the presiding officer of the Court” in Section 367 are no more than a com- 
pendious description of all classes of judicial officers, Magistrates and Judges 
who have to pronounce judgments; that they do not afford any assistance 
in the construction of this Section and that the intention of this Section is that 
by whomsoever the record or judgment is written, it should be signed by all 
the members present. Hence, the fact that the record or judgment has been 
written and signed by the Chairman of a Bench does not dispense with the 
signatures of the other members of the Bench.^ It was, however, held in this 
case that the failure of the other members of the Bench to sign the record or 
judgment will amount only to an irregularity, if they had all, as a fact, con- 
curred in the decision pronounced. 

Where copies are furnished to the parties of the judgment or record, 
the copy should contain a copy of the signature of all the members of the 
Bench who signed the original. A copy, wherein is given the signature of only 
the Chairman of the Bench, is irregular.® 


Sec. 266 


CHAPTER XXIII. 


Of Tri.vls before High Courts and Courts of Session. 


A. — Preliminary, 



■High 

defined. 


In this Chapter, except in Sections 276 and 307 
and in Chapter XVIII, the expression “High 
Court” Court” means a High Court of Judicature esta- 
blished under the Indian High Courts Act, 1861, 


• (Code of I88Z— s. 266.) 

CHAPTER XXIII. 

Of Trials before High Courts and Courts of Session. 

A. —Prclirninanj. 

266. lu this Chapter, except in S. 307, the e.xpressioji “High Court” means a Hish 

Court of Judicature established or to be cstabli!.bcd under the 24lb 
“iJjVj/t Court” defined. and .•'Slh of Victoria, Chap. 101, and includes the Chief Court of 

the Punjab, and such other Courts as ihe Gover nor- General in 


32 Cri L Jour 130, Brahviaiah v. 

Eu'i^pror. 

‘2. (1030) 1030 Mad 8G7 (ftCS) : 5-1 Mad 252 : 32 
Cri L Jour 430, Bruhviaiah v. Enf 
peror. 

3. (1883) (> Mad 39C (398), Subranianiia Iyer 
V. Empress. 


4. (1930) 1930 Mad 187 (187) : 53 Mad 1G5 : 31 

Cii L Jour 715, Nathan v. Emperor. 
Dissenting from 1928 Mad 1172 
(1172). 

5. (1930) 1930 Mad 867 (868) : 54 Mad 252 : 32 

Cri L Jour 430, Brahviiah v. Em- 
peror. 
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or the Government of India A.ct, 1915, and includes the Chief 
Court of Oudh, the Cotirts of the Judicial Commissioners of the 
Central Provinces^ and Sindh and such other Courts as the 
Governor-General in Council may, by notification in the Gazette 
of India, declare to be High Courts for the purposes of this 
Chapter and of Chapter X VIII. 


Legislative changes. 
Scope and applicability. 


Synopsis. 

Note No. 

1 "High Court.” 

2 Judicial Commissioner. 


Note No. 

3 

4 


Seo. 266 
Notes 
1—2 


Other Topics, 


Applicability to trials under Indian Criminal 
Law Amendment Act (14 o£ 1908). See 
Note 2. 

Burma. See Note 1, F-N. (1). 


Compared with Sec. 4 Cl. (y). See Note 3. 

Oudh. See Note 2 and Note 1, F-N. (1). 
Sindh. See Note 2 ; Note 4 ; Note 1. F-N. (1). 


1. Legislative changes. . . u- i. . 

Consequent on the changes in ihc status and constitution of the highest 

courts in the several provinces since the enactment of the Code of 1898, 

appropriate amendments and deletions liave been made in the wording of this 

Section.^ 

The words “or the Government of India Act, 1915“ were inserted by 
the Amending Act 13 of 1916 and the words “and Chapter XVIII” at the 
end of the Section were added by the Criminal Procedure Code (Amendment) 

Act 18 of 1923. 


2. Scope and applicability. , . , r 

This chapter deals with the procedure to be adopted by a Court ot 

Session or a High Court in the trial of cases committed to it under Chapter XVIII 

of the Code. The language of Sections 193 and 287 implies that this Cliaptcr 

has reference only to cases committed to a Court of Session. It would appear, 

therefore, that the procedure laid down in this chapter was not intended to be 

applicable to the trial of such exceptional cases as a Court of Session or a 

High Court may take cognizance of otherwise tlian on commitment as provided 

for in Section 193. 

'I'he material distinction between a trial held by a Magistrate and a 
trial under this Chapter is that while in the former the right and duty to decide 

Council may. hy notification in tbo Gazette of India, ficclare to he High Courts for the puvpo.scs 
o£ this Chapter. 

(Codes of 1872 and 1861— -Nil). 


Section 266 — Note 1. 

1. The words ‘ The Chief Court of the 
Puninl)’’ were repealed » y » he Hepoahng 
and .ATvendiriR .Net IX\ HI of lOl'J). 

Tlio words • The Chief Court of Lower 
Pnrnut" were rc| c:tled I y S. 3 and S' h II, 
Repelling and Amendiiig .Act, 1923 (XI of 
11 23 . ) 

Tho wordfi Courts of tlio Judicial 


Commissioners of the GentnU Piovincos, 
Oudh^nd Sind and’* wore in^oilcd by S. 12 
of Act XII of 1023. 

The words “or to to 1 “ were 

omitted hv S Sand S< h<*dnio of Atncncling 
Act. 11)10 (XJll of ) 

The words “The Chief Court of Oudh” 
were inserted by Act <32 of 10*25.) 
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Sec. 266 
Notes 
2—4 


Tkials before High Courts and Sessions Courts 

a case rests solely in the Magistrate, in trials under this Chapter, the judge 

IS bound by the verdict of a jury or to consider the opinion of assessors, as 
the case may be. 

Section 14 of the Indian Criminal Law Amendment Act 14 of 1908 
makes the provisions of this Chapter applicable, subject to certain prescribed 
conditions, to trials before the special tribunals constituted under the said Act. 

This Section is merely an interpretation clause. It does not purport to 

confer on the Chief Courts of Central Provinces, Oudh and Sindh, the status of 

a Chartered High Court with original criminal jurisdiction. The Section only 

provides tliat the expression "High Court” occurring in Chapters 18 and 23 

(except Sections 297 and 307) means not only a Chartered High Court, but 

includes within its ambit certain other specified Courts for the limited purpose 

of indicating the procedure to be followed by such other Courts in original 
criminal trials.^ 

See also Notes 3 and 4 below. 

3. “High Court.” 

The expression "High Court” is defined in Section 4 (/) of the Code. 
But that definition is subject to the provision in Section 266 giving the 
expression a different meaning for certain purposes. 

A High Court exercising original criminal jurisdiction is not a Ses- 
sions Court within the meaning of the Codc.^ 

4. Judicial Commissioner. 

It lias been seen in Note 2 above that the effect of the definition of 
' High Court” in this Section is not to confer the status of a High Court on 
Courts which are not statutory High Courts, but is only to extend to such 
Courts the procedure applicable to statutory High Courts, in the trial of 
sessions cases. The Judicial Commissioner’s Court of Sindh, for example, is 
in its constitution a Sessions Court under Section 1-A of the Sindh Courts 
.\ct 12 of 1866. But in the trial of sessions cases it is deemed to be a High 
Court to the extent prescribed in Section 266. As such when a Judicial Com- 
missioner of that Court in a sessions trial disagrees with the verdict of the 
jury, the procedure to be adopted is that of a High Court as provided in 
Section 305 of this Cliaptcr and the judge has no power of reference under 
Section 307.^ The Court of a Judicial Commissioner, as for example of Sindh 
is a High Court only for the purposes of Chapter 23 (and of Chapter 18) and 
remains a Sessions Court for other purposes notwithstanding Section 266 and an 
appeal lies under Section 418 of the Code from the decision of a judge of 
tliat Court in a sessions trial.^ 


Note 2. 

1. (1925) 1925 Sind 2-19 (251. 252): 19 Sind L 
R 309: 2G Cri L Jour 5C2{F B), Hoji 
Ktiudnhux \. Ewperor. 

. (1926) 1928 Sind 119(157, 159): 2 Sind L 

R 349: 29 Cri L Jour 945. Emperor 
V. Jinnd. 

Note 3. 

1 . (1932) 1932 Cal 8G7 (SG8) : 59 Cal 1248: 34 


Cri L Jour 107,S«7i«»mr Majuwdar 
Y. Emperor. 

Note 4. 

1, (1925) 1925 Sind 249 (250 to 252): 19 Sind L 

R 309; 26 Cri L Jour 562 (F B). Saji 
Khudnhux v. Emperor. 

(1925) 1925 Sind 84 (85): 25 Cri L Jour 
428, Emperor v. ilithoo. 

2. (1928) 1928 Sind 149 (152, 157, 161); 22 Sind 

L R 349: 29 Cri L Jour 945 (F B), 
Emperor v. Jiand. 
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Trials before High Z67** All ti'ials Under this Chapter before 

Court to be by jury. ^ High Court Shall be by jury ; 

and, notwithstanding anything herein contained, in all 
criminal cases transferred to a High Court under this Code or 
under the Letters Patent® of any High Court established under 
the Indian High Courts Act, 1861, [or the Government of India 
Act, 1915,] the trial may, if the High Court so directs, be by jury. 

Si/nopsis. 


Note No. 

Trial by jury. 1 

Criminal cases transferred to the High 


Court under this Code. 
Transfer under Letters Patent. 


Note No. 
2 
3 


Oilier Topics. 


Jury iu Engl.aud and in India — Diflerence. 

See Note 1, Pts. 2 to o. 

Offences triable by jury. Sec S. 2G9, Note 2. 
Offences triable with assessors. See S. 2G9, 


Note 3, Pt. 3. 

Requisite number of coinpetout assessors. 
See S. 26S, Note 2. 


1. Trial by jury. 

The word “jury” means a company of men sworn to cIcUver a verdict 
upon evidence delivered to them touching the issue. ^ The system of trial by jury 
in Kngland is based on the common law and on the consiitutiojijal principle 
that every person is entitled to demand that he be not restrained of his liberty 
except per legale indicium parium suorum vel per legem terrae so that trial by- 
jury is the rule except in particular cases. In this country there is no such 
inalienable right to be tried by jury.^ It is only a creation of statute^ and is 
simply a mode of trial prescribed by the legislature in certain cases.*’ The 
verdict of the jury in India has therefore not got the same sacrosanct character 
as it has in England, and repugnancy in the verdict is not in itself sufficient 
to justify the quashing of a conviction based on such verdict.® 

2. Criminal cases transferred to the High Court under this Code. 

See Sections 449 and 526. 

Where a Criminal case is transferred to the High Court, and there is 
no order under the Section, that it should be tried by jury, the trial will be by 
assessors if that is the mode of trial prescribed in the Code from which the 
case is transferred. 

• (Code of 1882 — S. 267.) 

267. All trials under this chapter before a High Court shall bo by jury ; and notwith- 
standing anything herein contained, in all Criminal Cases trans- 
Trials before High Court ferred to a High Court under this Code or under the Letters Patent 
to be by jury. of any High Court established under the twenty-fourth and twenty- 

fifth of Victoria. Chapter 104, the trial may, if the High Cou' t so 
directs, he by jury. 


(Codes of 1872 and 1861— Nil). 


Section 267 — Note 1. 

1. Wlifirtona Lnxv Lexicon. 

2. (1869) n Suth W R Cr 29 (30). In re Gorn- 

chand Ghose. 

3. (1895) 19 Bom 749 (7G2). Empress v. Hama- 


chandra Goi'ind Ilorsht. 

4. (18G9) 11 Suth W R Or 29 (30), In re Gora- 

chand Ghose. 

5. (1914) 1914 Cal 8PG (887); -J 1 Cal 7.51 : 15 

Cri L Jo'ir 102, M'inindra Chandra 
V. Emperor. 


Seo. 267 
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Sec. 267 
Note 3 

Sec. 268 


3. Transfer under Letters Patent. 

See Section 29 of the Letters Patent (Madras, Bombay and Calcutta) 
and the corresponding clause of the Letters Patent for the other High Courts. 


Trials before Court 
of Session to be by 
jury or with asses* 
sors. 


trials before a Court of 
Session shall be either by jury, or with the aid 
of assessors. 


Syno'psU. 


Note No. 

Scope of the Section. 1 

“ With the aid of assessors. ” 2 

Position of the jury and of the asses- 


Note No. 

sors. 3 

Recording evidence in the absence of 
jurors or assessors. 4 


Other Topics. 

Effect of trial of jury cape with asscfsors aud Sessions Court — Trial when by jury and when 
vice versa. Sec Note 1 aud S. 269, Noted. with aid of assessors. See Note 1, Pt. 1. 

1. Scope of the Sect on. 

The ordinary rule is that a trial before a Court of Session is to be 
with the aid of assessors. A trial by jury is an exception and is provided for 
by Section 269 infra. In the absence of a notification under Section 269 trials 
before Sessions Courts must be with the aid of assessors.' 

As to the effect of a jury trying a case triable with the aid of assessors 
and vice versa, see Section 536 and Note .3 to Section 269. 

2. “ With the aid of assessors. " , • i 

In cases triable with the aid of assessors it is mandatory that the trial 

should commence with the requisite number of competent assessors under Sec- 
tion 284, but where in the course of the trial some of them arc unable to 
attend, the trial may proceed with the aid of the other assessors {see Sec- 
tion 285). 

The jurisdiction of the Sessions Judge to commence his trial and his 
jurisdiction to continue the trial are dependent upon his choosing the requisite 
number of competent assessors to aid him and on the continuation of at least 
one of them throughout the trial. Any finding or sentence passed by a Sessions 
Judge in contravention of these requisites will not be one passed by a Court of 

•{Code of 1882— S. 268.) 

Same as that of 1S93 Code. 

(Code of 1872— S. 232.) 

232. All Iri ils before the Court of S-’ssion shall be cither by 
jury, or conducted with the aid of two or more assessors. 

(Code of 18HI— S 324.) 

324. In a trialbcforo the Court of Session not by jury, the 
trial shall ho condtictod with the aid of two or more assessors as 
members of tho Court. 


^ , J. Sliillinn V. Evtpres^. 

Section 268— Note 1. (1896) 1800 Pnn Ro Or No 11, page 29, 

1 .( 1888 ) 1868 Pun Re Cr No. 18, page 32, Mullxneaux Bmpreis. 


Trials to he by jury or 
tii.h a.'isessors. 


Triah before the Ses- 
sions Court icith assessors, 
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competent jurisdiction.^ The defect is not one which can be cured by Section 

537 infra? , , . , 

The scheme of the Code shows that in the view of the legislature it is 

less advantageous to an accused to be tried with the aid of assessors than by a 
jury.® 

3. Position of the jury and of the assessors. 

The juiy form a tribunal or body with a foreman and their verdict is 

the verdict of the body or where there is no unanimity, of the majority (Section 

301). In cases tried by jury, the jury is the real tribunal but is aided by the 

judge and in certain matters directed by the judge.^ 

The assessors, on the other hand, do not form a body, but each acts 
and expresses his opinion individually. They are only to assist the judge and 
take no part in the judgment. The Judge is the sole judge of law and fact and 
the responsibility for the decision rests only with him. 

In trials bv jury the judge is bound to sum up the whole case to the 
jury and record their verdict (Section 297), while in trials with the aid of 
assessors, the judge may sum up the case and should record their opinion 

(Section 309).® 

An appeal in a case tried by jury wiU he on a matter of law only while, 
an appeal in a case tried with the aid of assessors will lie on a matter of fact 
as well as on a matter of law (Section 418). 


4. Recording evidence in the absence of Jurors or Assessors. 

In only one instance is a Court of Session authorised to record evidence 

in the absence of the jury or assessors and that is when additional evidence is 
c-iUcd for by the appellate Court. See Section 428, sub-section 3. infra. Wlicrca 
material evidence was recorded after the assessors were discharged the evidence 
so taken is recorded coram non itidice-- in the presence of a person no^ a pro- 


Note 2. 

2t Mild 5Q3 (535). Emperor v. Tiru- 
in'll Rjddi. 

21 .\U iOG (107), Empress v. Balu 
Lnl. 

1S!)1 All W N 207 (-207). Emprei’i'i. 
Dndri. 'I’ri.U hcijua with ouly ouo 
coin to lit ;i;>NC4sor. 

Weir 3i- 1 F-ln. 1)27. (Do.) 
loliom oll (515), Empress Bis- 
hano. (Do.) 

25 IJoin (V.IJ (0‘J0), Emperor v. Jaya- 

i:i Uri L lour (47*^, 4*4) 

Ses.inna J ud ,e of Tanjorc v. Thvjn- 

Z'lr't j'l I I > • ) 

(•> C..I W N 71-5 (.710), Emperor v. 

. 1 / cs-irr itddin Sltil.:d-i r 
I I All :«D (3:5'). Empress v. 

Muh'iminrid M-ihmiid Khtn. Con* 
linaons :\i icn'l.iuco of.it leiist otio 
as-essor C'SOiiU.i! 

(lOlOl II Cii Ij -loMf T-M t7'2r5) ; ISOndli 
' (■-,< 937 Khn>> Siu -h v. Emperor. 


1. (1901) 
(1899) 
(1894) 

(IRCO) 

(1891) 

(1001) 

(1012) 

(1902) 

(1801) 


Only ouo com .i'^-e<si>r 

(lO'^l) 102) N .14 2^7 (2''7i : 20 Na^ 1. R 129 : 
•25 Cii li Jour I5‘.i, Jnie.un Kunhi v. 
Emperor. Trial be^^ini with loss 


th’tn tbo number of assessors re- 
quired by law. 

2. (1901) 25 Bom G04 (G96), Emperor v. Jay- 

ram 15 Bom 514 and 21 All 106, 
followed. 

(1924) 1021 Nas 287 (237) : 20 Nag L R 129 : 
25 Cri L Jour 450, Jairam Kunhi v. 
Emperor. 

(1901) 24 M.nl 523 (535), Em 2 }eror v. Tiru- 
vinl Iti ddi. 

(1910) 1 1 Cii fj Jour 72 1 (725) : 13 Oadh Cas 
3:57, > SiK’ik v E'liperor. 

3. (1931) 10:31 Uom .313 (;318) : .55 Bom 57C : 32 

Cri Ij Jo'ir 1147, Laksliman Charji 
Naranjiliar v. Emperor, 

Note 3. 

1. (1001) 21 Mad 523 (.530,538), Emperor v. 

Tirttui tl Tieddi. 

2. (1012) 13 Cri L Jour G77 (G781, : IC Tn 1 C is 

325, (Hoin). Emperor v. Shinkar 
Bnlmnnt h' iill.firni. 

(1001)21 M'd .525 (557.0:3"). E.npercr v. 
T iru»»i il lleddi, 

(IS71) 15 Suth W R Cl- 25 1-2 >). E npresi v. 
Amcernddee u. 

3. (1371) 15 Suili W U Cr (20). Em 2 )ress v. 

Avi eroddecn. 


Sec. 268 
Notes 
2—4 

9^ 
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Sec. 268 
Note 4 


Sec. 269 


per judge — i. e., before a tribunal which had no authority to do it, inasmuch 
as the assessors and the judge together constitute the Court.^ This is a material 
irregularity which vitiates the trial and the provisions of Section 537 infra do 
not apply to such a case.2 



(1) The Local Grovernment may, by order in the 
official Gazette, direct that the trial of all 
offences, or of any particular class of offences, 
before any Court of Session, shall be by jury in 
any district, and may, with the like sanction, 
revoke or alter such order. 


Local Government 
may order trials be- 
fore Court of Session 
to be by jury, 


(2) The Local Government, by like order, may also declare 
that, in the case of any district in which the trial of any offence 
is to be by jury, the trial of such offences shall, if the Judge, on 
application made to him or of his own motion so directs, be by 
jurors summoned from a special jury list, and may revoke or alter 
such order. 

(3) When the accused is charged at the same trial with 
several offences of which some are and some are not triable by 

he shall be tried b}^ jury for such of those offences as are 
triable by jury, and by the Court of Session, with the aid of the 
jurors as assessors, for such of them as are not triable by jury. 


S}/nopsis, 


Note No. 

Legislative changes. 1 

Scope of the Section. ^ 

“Trial of . . . shall be by jury in any 

district.” ^ 

(а) Triiil for subst.'\ntivc oOcace read 

with Section 149 of the Penal 
Code. 4 

(б) “Or of any particular class of 

olToncos.” ^ 


Note No. 


I Special jury list — Sub-section 2. 6 

I Charge for offences triable some by 
jury and others with assessors — 
Sub'section 3. 7 

(a) “Same trial.'* 8 

(&) Judgment in cases tried under 
Sub.S. 3. 9 

(c) “With the aid of jurors as asses- 
sors.” 10 


• (Code of 1882— S. 269.) 

269. The Local Government may, by order in the official Gazette, direct that the 
Local Goveruwntt may trial of all offences, or of any particular class of offences, before any 
order (rials before Court Court of Session, shall be by jury in any District, and may revoke 
of Session to be by jury. or alter such order. 

When the accused is charged at the same trial with several offences of which some are 
and some arc not'tiiahle by jury, be shall be tried by jury for all such offeuces. 


Note 4. 

1. (18a3)l.=i All 13G (13G, 137), Empress v. 
Rtini Lai. 

(1921) 1921 AH 284 (28.5) : 43 All 125 : 22 
Cri L Jour 127, Jaisukh v. E»ipe‘ 
rf>r. 

(1893) 21 Cal G42 fG53. 6G4), Empress v. Sa- 
yal Sambo Sayo. 

(1900) 3 Cri L Jour 42 (43) (Bom), JEm- 


per or v. Ningappa Sayadappa. Jury 
case. 

(1873) 5 N W P H 0 R no (111, 112), Em- 
press V. Cheit Ba7n. 

[See however (1901) 24 Mad 528 
(638), Emperor v. Tirumal Eeddi. 
Assessors do not form members of 
the Sessions Court.] 

2.(1893) 16 All 136 (136, 137), Empress v. 
Bam Lai. 
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Other Topics. 


Appeal. See Note 8, Pt. 1. 

Code interferiog with right of trial by jury 
intra vires. See Note 2, Ft. 1. 

Conviction for minor offence pot charged. See 
Note 8, Ft. 4. 

Failure of objection at proper stage. See 
Note 3. 

Independant and not joint opinion of asses- 
sors. See Note 7, Pt. 5a. See also S. 268, 
Note 3. Ft. 2. 


Notification as to certain persons in respect of 
offences triable by jury valid. See Note 5, 
Pt. 1. 

Offences triable by jury. See Note 2. 

Offences triable with assessors. See Note 3, 
Pt. 3. 

Opinion of all jurors as assessors not taken — 
Effect. See Note 10, Pt. 1, F-N. (1). 

Trial of jury case with assessors and vice 
versa. See Note 8 ; See also S. 586. 


1. Legislative changes. 

There is no material difference between Section 322 of the Code of 
1861 and Section 233 of the Code of 1872. 

Difference between the Codes of 1872 and 1882: — 

A new paragraph was added in Section 269 of the Code of 1882 to the 
effect that where the accused was charged with several offences some of which 
were and some were not triable by jury, he should be tried by jury for alt 
suck offences.^ 

Difference between the Codes of 1882 and 1898: — 

1. Sub-section 2 of the present Section is new. 

2. The words "he sliall be tried jury" in sub-section 3 

have been substituted for the words "he shall be tried by 
jury for all such offences" which occurred in the old Code. 


2. Scope of the Section. » • , 

This Section empowers the Local Government to direct by order m the 

Official Gazette that the trial of all offences or of any particular class of 
offences before any Court of Session shall be by jury. As has been seen in, 
the Notes to Section 267 ante there is no inalienable right to be tried by jury 
as exists under the Common Law in England. This Section, therefore, limit- 
ing the right of trial by jury to the cases notified by the Local Governnrient 
un*der this Section and impliedly negativing such a right in other criminal 

(Code of 1872 — S. 233, paras. 1 and 2.) 

233. The Local Government may order that the trial of all offences, or of any parti* 
Local Government may cular class of offences, before any Court of Session, shall he by 
order trials before Court jury, in any district ; and such Local Government may from time 
of Session to be by jury. to time revoke or alter such order. 

Orders passed under this Section shall be published in the Official Gazette, and in such 

other manner as the Local Government from tim e to t ime directs. 

(Code of 1861— S. 322.) 

CHAPTER XXIII 
Of Juries and Assessors. 

322 The Local Government may order that the trial of .all offences or of any paitK ular 

class of offences l)y any Court of Session shall bo by Jury in any 
Local Government by pistrict, and such Local Government may from time to time revoke 
order to specify in wlutt alter such order. Orders passed under this Suidion vlvill be pub- 
places trials to be by Jury. in the Government Gazette, and in such other lu.iuiior .is the 

Local Government shall direct. 


Seo. 269 
Notes 
1—2 


Section 269 — Note 1. 

1 . [Sec (ISSG) 9 Mad (43), Queen v. Lahshmana.] 



1508 


Trials before High Courts and Sessions Courts 


Sec. 269 
Kotes 
2—3 


cases is inira vires of the Indian Legislature and does not offend Section 22 
of the Indian Council’s Act 1861.^ 


3. “Trial of , shall be by jury in any District.” 

Where any District in a Division in which the Local Government has 
directed that the trial of certain offences shall be by jury, ceases to belong 
to such Division the right of trial by jury for such offences also ceases in 
that District.^ 

The words "trial of in any District” mean that the trial shall 

be by jury in any District when so ordered by a notification and not that 
the trial shall be by jury of offences committed in any District. There is not 
only no prohibition against the trial being otherwise than by jury in a District 
not affected by a notirication under this Section but in view of Section 268, 
a trial in a Court of Session must^ in the absence of a notification under this 
Section, be with the aid of assessors.^ But a trial by jury in a case which is 
triable by the judge with the aid of assessors is not invalid merely on that 
ground. Nor is a trial with assessors in a case triable by jury invalid unless 
objection is taken for such trial before the Court records its finding. See 
Section 536 infra. 

When a person is charged with an offence triable by the Judge with 
the aid of assessors and is tried accordingly but the assessors express the 
opinion that he is not guilty of the offence charged but guilty in respect of a 
minor offence with which he was not charged, a conviction on the opinion of 
the assessors for such minor offence is not invalid, ev'en though such minor 

offence is triable by jury.^ 

Conversely, where an accused is charged with an offence triable by a 
jury and is accordingly tried by a jury, the latter has power under Section 238 
supra to find the accused guilty of a minor offence not included in the cliargc 
though such offence is not triable by a jury but is triable with the aid of 

assessors.^ , , , . . ... 

Where an offence which is not triable by a jury is tried by a jury as 

a matter of fact, the trial docs not become other than one by a jury for 
purposes of appeal and an appeal is competent under Section 418, mfra only on 
a matter of law.^ In such a case also, it is not open to the Judge to treat 
the verdict of the jury as the opinion of the assessors.^^ 


Note 2. 

1 (1910) 11 Cri L .lour 4.S3 (456) : 37 Cal 4G7, 
Barindra Kumar v. Emperor. 

Note 3. 

1. (1367) 8 Sutb W U Cr 3D (CO), Queen v. 
Khoodeeram 

t?ee itlso (1807) 8 S-Uh W R Cr 53 

I. 53) Queeti v. Bhatfulhanc Kalch'iri ] 
2(1017)1017 Sind 42 (‘2* (- 31 ; ISCiiLJour 

51 (51) : 10 Sind L R 154, Emperor 
V. J unto. 

3.(1910)1010 Oudb 103 (104): 22 Oudh Cas 
130 : 20 Cri L Jour C0l.iSVi/jn( Sintjh 
V. Emperor. Odence under S 305, 

J. P. C-. notilied as t'iable by jury. 
OTente under S. 306 cannot bo 
tried by Jury though it includes 
oDcnce under S. 30.5. 


[See also S. 2G8. Nolo 1.] 

4 . (1021) 1021 Pom 50 (50) : 45 Pom 610 : 22 

CiiL Jour 51, Emperor v. Chatf 
goudn. 

5. (1020) 1026 Pom 134 (135) : 27 Cri h Jour 

050, Emperor v. Gulab Chand. 

6. (1031)1031 Mad W N 120 (130). J/aniAra 

R'iii/onJiu V. Emperor. 

(1003) 20 Mad 243 i2-('i,24S), Mulhu'iami 
IHUai V. Queen Empress, (Per BUa- 
shyam lycngai, J. — Por Benson. J., 
contra). In such a case de-ision 
must bo deemed to be by Judge 
with the aid of nssessors and ap' 
peal lies on facts also 

6a (1870) 4 Cal L R 405 (400). Bhoolnaih Dey, 

(1808) 25 Cal 555 (557), Surja Kurmi v. 
Queen-Empress. 
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Thu powers of transfer conferred on the High Court under Section 526 
infra are not in any way limited or controlled by this Section. Hence, the 
trial of an offence which would in the ordinary course be by jury in a 
particular district, may be transferred to another district where it would be 
held with the aid of assessors only.*^ 

4. Trial for substantive offenoe read with Sect'on 149 the Penal Code 
Where the offence under Section 325 of the Penal Code was triable 

by jury but all offences of rioting were excluded from jury trial and a person 
was charged under Sections 325 and 149 by reason of his being a member 
of an unlawful assembly, it was held by the High Court of Allahabad that the 
essential part of the offence was rioting and not the offence under Section 325 
and that therefore the offence charged should be tried by the Judge with the 
aid of assessors^ On the other hand, the High Court of Patna has held tliat, 
in all cases in which an accused is charged with an offence triable by jury 
read with Section 149 of the Penal Code, the Court must always first determine 
whether the particular offence has been committed by an individual and next 
whether Section 149 makes the accused responsible as a participator and that 
therefore if the particular offence is triable by jury, such olTcncc read with 
Section 149 must also be triable by jury It is submitted that the latter view 

is correct. 


5 “Or of any particuVr cirss of offences.’’ 

The words “class of offences” is not restricted to some classihcation 

recognised by the Legislature such as is found in the Penal Code (e. g., 
offences against the state or against the person), or in the Criminal Procedure 
Code (c. g.. bailable offences, cognisable offences). It may include a classiffca- 
tion accuiding to the /jersons who commit the offences, or in regard to the 
fjariicular occasion in conncciion with which they were committed. Therefore a 
nuiilication withdrawing an order for trial by jury previously notified, in res- 
pect of certain offenders whose case is pending before a Court, is not in- 
competent.^ 


6. Special jury list — Sub-section 2. — See Section 32", infra. 


1, Charge for offences triable some by jury and others with assessors— 

Sub.tection 3. . - , , ^ , 

There was no provision corresponding to this sub-section m the Codes 

of 1861 and 1872, but as a matter of practice, a procedure similar to tliat 

contemplated by this sub-section was followed where, at the same trial an 

accused was charged with offences some of which were triable by jury and 

others by the Judge with tlic aid of assessors. ^ In the Code of 1882 it was 

however, enacted that, in such cases the accused should be tried for ail the 

offences' only by iury. The present sub-scction 3 directs that the jury should 

themselves act as assessors in respect of the offences triable with the aid of 


7. U9J5J Sind M-S OSO); Snid 1. H 

3'J7 ; SCCiiL.Jour 1 ICl, or 

V. Hari. 

Note 4. 

1. (1933) 1933 All 12B (129) : 31 Cri L -Jour 

4U ; 55 AllGS, /Xiu'iaiti Emperor. 

2. (1926) 19-29 P.it 253 (254) : 5 Pat 23H : 27 


Cri L Jour 512, llainsundnr laser v. 
Emperor. 

Note 5. 

1. (1900) 23 Mad 032 (035). Queen v. Qana- 

palty VonnioTKir . 

(Note 7. 

1. (1865) 5 Suth W R Cri I.ateia 7 ’(7), ltd 
Sniilh. 


Sec. 269 
Notes 
3—7 
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Sec. 269 assessors^ and has thus given effect to the view that had been held before the 
Note 7 Code of 1882. 

A joint trial for different offences some of which are, and others are 
not triable by jury, is not illegal.^ In fact the procedure, at the trial, for both 
classes of offences (i. e., those triable by jury and those with assessors) is the 
same, up to the point of summing up.^ The charge to the jury is combined with 
the summing up to the jurors as assessors, and the Judge should clearly explain 
to the jurors the double capacity of jurors and assessors in which they are 
acting.® The Judge should then take the verdict of the jury in respect of the 
offences triable by jury and the opinion of the jurors as assessors in respect 
of the other offences' charged. He should not take the verdict of the jury as 
juror in respect of the latter offences.®^ In Massing Bechar v. Emperor^ 
Chandavarkar, J., observed as follows: — 

“ The law makes no distinction as to the procedure at the trial between a trial by a jury 
and one with the aid of assessors except as to the summing up in the case of the former and 
the manner in which the verdict in the former and tho opinions of the assessors in the latter 
are respectively taken. It is at this latter point that there is a departure of ways, and if tho 
accused who is tried does not intervene at that crucial point and get the procedure applicable 
to trials with the aid of assessors enforced, ho cannot be heard to complain.” 

Where a verdict is given by the jury in respect of the offences triable 
by jury and an opinion is given by them as assessors in respect of the other 
offences, the judge should in respect of the verdict follow the procedure laid 
down in Sections 306 and 307, and in respect of the opinion, the procedure 
laid down in Section 309.®^ Where the jury gave a verdict of not guilty in 
respect of the offences triable by jury and expressed a similar opinion as 
assessors in respect of the other offences charged and the judge, disagreeing 
with the opinion of the assessors convicted the accused in respect of the latter 
charges, and in the interests of justice made also a reference under Sec- 
tion *307 in respect of the verdict it was held that the procedure followed by 
the Judge was correct and that he was not bound to wait before convicting 
on the latter charges, till the reference to the High Court was answered.’ 

Where an accused is charged with a number of offences some of 
which arc triable by a jury and some by the Judge with the aid of assessors 

-i. (102S) l‘J23 Mad 275 (270) : 29 Cri L Jour 
:151, Arn»iu{ia Konc, In rc. 

9 (1016) 1915 Mad 103G (1037) ; 1C Cri L 
Jour 717 (718), In re Scnnimaloi 

(joundon. 

4 (1909) 10 Cri L Jour 30 (31): 33 Rom 423, 

Mnv Sinijh Bechar v. Emperor. 

5. (1902) 2 Weir 33-1 (33-1), Siva(jn. 

5a(1908)7 Cri L Jour 236 (238) (Rom). 

Emperor v. Vyanlcat Singh Sambhii 
Siyigh. 

fi. (1909) 10 Cri L Jour .30 (31) : 33 Rom 423, 

Mnv Sinqh Bechar v. Emperor. 

(See also'(192G) 1926 Bora 1.34 (135) ; 

27 Cii L Jour G50, Emperor v. 

Oulobchand Dosji.^ 

Ga{1935) 1935 Roin 1G5 (1G6), Emperor v. 

Mhnahuhaht. Judge may accept 
verdict of Jury and at the same time 

' disregard their opinion as assessors. 

<1934) 193-1 All Gl (07) : 35 Cri L Jour 1349, 


Ram Das v. Emperor. So far as the 
case relating to the charge triable 
by Judge with tho aid of assessors 
is concerned he is the sole Judge of 
facts and the opinion of tho jury 
docs not count. 

(1898) 8 Rom L R 599 (GOO), Emperor v. 
KaJidas Bhudar. Reference to High 
Court with regard to offence not 
triable by Jury is illegal. 

[See also (1890) 13 Mad 42C (428). 
Queen-Empress Sami. In an ap- 
peal against the decision of the 
Judge with regard to the offence 
tried with tho aid of assessors, the 
High Court dismissed from their 
minds the verdict of the Jury with 
reference to the offence tried by the 
Jury.] 

7. (1932) 1932 Bom 61 (G2) : 33 Cri L Jour 
172, Emperor v. Chanbasnppa Bas- 
lingappa. 
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but the Judge fails to follow the procedure Uid down in sub-section 3 and all 
the offences are tried by the jury, the irregularity in the procedure does not 
make the trial illegal or other than a trial by jury.® 

The Sub-section only applies to cases where a person is charged with 
offences triable by a jury as well as those triable with the aid of assessors. It 
does not apply to a case where the accused is only charged with an offence 
triable by a jury but subsequently it is found on the evidence that he has 
committed a different offence which is triable with the aid of assessors.® 

The provisions of this sub-section may be followed where the accused 
is charged with an offence triable by a jury and in the alternative with an 
offence triable with the aid of assessors.*® 

But the sub-section does not apply merely because an offence triable by 
a jury is included in an offence triable with the aid of assessors or vice versa, 
where only one of the offences is actually charged.** 

8. "Same trial." 

Where in the same trial a person is tried by a jury and there is also 
another charge tried by the Judge with the jurors as assessors, there is a 
right of appeal from the conviction on the latter charge under Section 410 of 
the Code. The words “same trial" in Sub-Section 3 must be read in a dis- 
tributive sense and cannot be read as taking away the right of appeal.* 

9. Judgment in cases tried under sub-seotion 3. 

Where the procedure laid down in sub-section 3 of the Section was 
followed and the Judge stated lx)th cases for the benefit of the jury and his 
summing up covered both the charges, it was held that the failure to write 
a separate judgment in respect of the charges triable with the aid of assessors 
did not vitiate the trial.* 

10. "With the aid of jurors as assessors." 

A person charged with distinct offences some of which arc triable by 
jury and others by the Judge with assessors, is entitled under sub-section 3, to be 
tried for the latter offences, by the Judge with all the jurors as assessors. A 
trial with some of the jurors alone as assessors would be illegal.* 


9,. (1R90) 23 Bom 600 1697), Queen Eni-press v. 

Jmjranx Ilarihhai. Case can be sub- 
mitted to High Court under S. 307 
infra. 

[See also (1901) 25 Bom 080 (GftO) 
(F B). Kiny-Etnperor v. Fnrbhu- 
sh'tnknr. In such a ca*o the trial 
must be deemed to have U-en by a 
Jury within the weauing ol S. 4lS 
infra.'\ 

9. (1926) 1926 Bom 134 (l-So) : 27 Cri 1. Jour 
OcO, Etuperor v. Otilab Chund 
Dosnji. 

10. [See (1898) 22 Mad 15 (l.R), Qucen-Empresn 

V. An(ja Valaijnn.) 

11. (1919) 1919 Oudh 193 (104) ; 22 Oudh Cas 

130: 20 Cri L Jour 091, Hripal 
Sinyh V. Emperor. 

Note 8. 

1. (1918) 1918 Mad 821 (823) : 18 Cri L Jour 
340, Knruppn Goundan v. Emperor. 

Ct. P. C. 190 & 191 


Note 9 

1. (1030) 1930 Oudh .77 (57. 58) : 1930 Cri Oas 
153 : 4 r.nck 721 : 31 Cri L Jour 599, 
Bi'^'hc^hicnr v. Emperor. 

(1928). 1928 M.ad 275 (275) : 29 Cri L Jour 
351, Arumuya Konc v. Emperor. 

Note 10. 

1. (1903) 2C, Mad 598 (699), liamnkrishno 
Jleddi V. Emperor. Failure to take 
the opinion of all is not au '‘oun.^- 
Rion" or irregularity within tlio 
mo.aning of S. 537 which c.in be 
cured. 

(1900) 2 Weir 332 (332), In Be Veerobadra. 
(Do.) 

(1911) 12 Cri Tj Jour 239 (240) : 9 hid Cas 
281 (Mad), 2*anjnri I’nhecrappa v. 
Emperor. 

(1927) 1927 Pat 13 (10) : 0 Pat 208 ; 27 Cri 
L Jour 1100, Ilaxtiid v. Em- 

peror. 


Seo. 269 
Notes 
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Trial before Court 
of Se««ioa to be con- 
ducted by Public Pro- 
secutor. 


Legislative changes. 
Scope of the Section. 



^ ^ In every trial before a Court oi Ses- 
sion the prosecution shall be 'conducts by a 
Public Prosecutor. ' 


Synopsis. 


Note No. 

1 

2 


'*Shall be conducted. 


It 


Note No. 
S 


Other Topics. 

Police Prosecutors. See S. 495. Public Prosecutor— Definition. See S. 4, sufc- 

Privato Counsel — Rights of. See Note 2. Pts. S. (1), 01. (f), also Ss. 492 and 493. 

2 and 3, also S. 493. Section only directory. See Note 3,,Pt- L 

1. Legislative changes. 

1. The Code of 1861 provided in Section 360 thereof tliat prosecution 
should be conducted by “The Government pleader or by some other officer 
specially empowered in that behalf." Under Section 235 of the Code of 1872, 
the prosecution was to be conducted by the “Public Prosecutor, 
pleader or by some other officer specially empowered by the Magistrate of the 
District in that behalf" and the word “PubUc Prosecutor" was defined as 
person appointed by the Local Government as such. 

2. Difference between the Codes of 1872 and 1882: 

The words "Government pleader or behalf which occurred 

in Section 235 of the Code of 1872 were omitted in view of Section 492 of 
the Code which enlarged the definition of “Public Prosecutor.” 

3. There is no difference between the Code of 1882 and this Code in 

this respect. 


The Public Prosecutor appointed under Section 492 infra represents 
the Crown in all trials before the Court of Session' and it is only such Public 
Prosecutor that is entitled to conduct prosecutions in a Court of Session. A 
counsel instructed by a private person cannot do so without being spcciallr 
empowered by the Magistrate of the District.^ In fact a private prosecutor has 
no position at all in litigation.^ But a private complainant may under the piovi- 


• (Code of 1882— S. 270.) 
Same aa that of 1898 Code. 


Trial before Court of 
Session to be conducted by 
Public Prosecutor. Gov- 
erntnent Pleader. 


(Code of 1872— S. 235.) 

235 In every trial before a Court of Session, tlie proseou- 
tion shall be conducted by the Public Prosecutor. (Government 
Pleader, or by some other officer spccmlly empowered by the Magis- 
trate of’ the District in that behalf.) 


Every trial before Court 
of Session to he conducted 
by Government Pleader, 

<tc. 


(Code of 1861 — S. 360.) 

360 In every trial before a Court of Session, the proseou 
tion shall be conducted by the Goverumenb plcaderor bysome other 
officer specially empowered in that behalf, and the 
there be a complainant, shall be examined as a witness in the case. 


Section 270— Note 2. 

1. (1893) IG All 84 (8G). Empress v. Dunja, 

2. *Sel Cas Oudh 31. 


8.(1924) 1924 Pat 288 (284) : 2 708 : 25 

^ Cri L Jour 446. Qulli Bhagat v. 

iVnrflfM Singh. 
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sions of Section 493 infra instruct a counsel to appear in the case who can. 
watch the case and act under the directions of the Public Prosecutor. 

3. "Shall be conducted. ” , ^ - ■ u 

Notwithstanding the use of the word "shall in the Section it has 

been held that the Section is only directory and not mandatory, and the 

absence of a Public Prosecutor at the beginning of the trial by reason of the 

omission of the Government or of the District Magistrate to appoint a public 

prosecutor, is only an irregularity curable by Section 537 of the Code.^ 


See. S70 
Notes 

2—3 


— Commencement of Proceedings, 


271 ( 1 ) When the Court is ready to commence the 

trial, the accused shall appear or be brought 
Commencement of hoforG it. and the charge shall be read out in 

Court and explained to him, and he shall be 
asked whether he is guilty of the offence charged, or claims to 

be. tried. 

(2) If the accused pleads guilty, the plea 
Pie« of guilty. shall be recorded, and he may be convicted 

thereon. 

Synopsis. '' 


Kolc 

Scope of the Section. 

" Commencement of proceedings. ” 
•The accused shall appear or be 
brought. " 

"And the charge shall be read out in 
Court and explained to him. '' 

“He shall be asked whether he is 

guilty.” 

Alternative charges. 

'* If he pleads guilty. 


Note No. 


1 Partial plea of guilty. B 

2 ' ‘‘ Claims to be tried. '' 9 

' Plea must be by the accused himself. 10 

3 ' Record of the plea. D 

Plea of guilty — When may be accepted. 12 

4 ) “Thereon” in sub-section 2. 13 

Procedure where plea of guilty is not 

5 ' accepted. 

6 I Plea of guilty by a co*accused. IS 

7 I Appeal. 


Seo. 271 


Other Topics. 


Conviction — Discrctionaiy. Sec Note 12, 

Pts. la to 4. ^ « 1 . - 

Conviction on the plea. See Note 13, Pts. 2 to 5. 
Efloct of not reading the charge. See Note 4, 
Pt6. 4 and 5. 

Plea by the picador. See Note 10, Pts. 2 and 3. 
Plea of "not guilty. ” See Note 9, Pb 1. 

Plea of not guilty— Conviction on a confession 
before Magistrate. See Note 13, l*t. 1. 


Plea to be considered as a whole. Seo Note 7, 
Pt. 1. 

Pleas — Held to bo sufficient or otherwise. See 
Note 7, Pts. 2 to 13. 

Postponement of convictions. See Note 15, 
Pt 4. 

Record should show the explaining of the 
charge. See Note 4, Pb. 3. 


1. Scope of the Section. . ^ , i- 

This Section and the next contain ail that is necessary as to plc<'iding 

and there is no need to supplement their contents by a reference to any other 

*fCode of 1882— S. 271, Code of 1872 — S. 237 and Code of 1861 — S. 362— Same as above.) 


Note 3. 

1. (1887) 1887 Pun Re Cr No. 35, page 77 (78), Tsiunil v. EvipieiS. 



1514 


Trials before High Courts and Sessions Courts 


Sec. 271 

llotes 

1—4 



system of jurisprudence. Under this Section the accused .'can rplead guilty. or 
claim to be tried or he can refuse to plead which is taken to be the same as 
claiming to be tried/ 


2. Commencement of prooeedings.” 


ilaricl .t 

• • t • 

The preliminary proceedings referred to as “Commencement of pro- 
ceedings” in the heading above this Section are not any part of the actu^ Irial 
of the case.^ It is only where, under the next Section, the accused refuses to 
plead or does not plead or claims to be tried and the Court chooses the jurors 
or assessors that the irial begins.^ (See Section 286 infra). It follows there- 
fore that the trial does not begin with the reading of the charge under this 
Section/ 


3. “The accused shall appear or be brought.” . f \ 

As a general rule a convict should be relieved: of his chains when 
brought before a Court for trial or as a witness. There can be no question 
that the display of fetters must have a prejudicial effect against him in the 
eyes of jurors or assessors. The exception to this rule should be when the 
superintendent or the keeper of the jail certifies that the use of the chain is 
necessary to guard against violence or an attempt to escape. But the judge 
cannot refuse to try an accused brought in fetters though he can direct the 
removal of the same.' ’ ^ 


4. And the charge shall be read out in Court and explained to him.” 

'Die actual charge sheet is an important document, and should be 
drawn up with care and caution so tluit the accused may liave no doubt what^ 
ever as to tlie offences which he is called upon to answer. When a record is 
prepared for an appeal it should be seen whether there is on the record a 
charge which has been read and explained to the accused and if it is absent 
the reason therefor should be ascertained. ^ .A mere reading out of the charge 


is not enough ; it should be explained 

Section 271 — Note 1. 

1. (1914) 1014 Cal 901 (904) : 41 Cal 1072 : 16 
Cri L Jour 4G0, Emperor v. 2sirmal 
Kanla lioi/ 

Note 2. 

1 . ( 1927 ) 1927 Horn ICI (162) : 28 Cri L Jour 
402. Emperor v. Dorabji Pestonji 
Oora. 

2 (1931) 1931 Cal 341 (343); 1931 Cri Gas 405 : 

58 Cal 1214 : 32 Cri L Jour 667, 
Mnhnmmad Yum/ v. Emperor. 

(1925) 1925 Lah 446 (447) : 6 Lab 262 : 27 
Cri L Jour 421, Emperor v. Pitz- 
Miturice. 

•tSi>o bowevor (1938) 1033 Cal 854 
(355) : 60 Cal 643 : 31 Cri L Jour 
611, 4Sud}iindrfi Kumar lioy v. Em^ 
peror. Assumed that trial may 
begin though jury not chosou — It is 
submitted that this view is iocor- 
reot ] 

3. (1890) 15 Bom 514 (515), Queen v. Bastiano. 

N^te 3. 

1. (1869) 4 Mad H C Rul App C9 (69). 

Note 4. 

1. (1920) 1920 All 72 (78) : 21 Ori L Jour 410. 


to the accused^. and the record should 

* ^ 

Jaydeo Prasad v. Emperor. 

(1838) Ra'tanlal 336 (386), Entpress v, 
Sanccl. 

(See also (1935) 1935 Oudb 241 (243): 
36 Cri L Jour 477, J/«»noo Laly. 
. . Emperor.'} 

2. (1901) 8 Bom L B 489 (496), Emperor v. 
Trimbaka Bewaji.' 

(1886) 9 Mad Cl (63), Atyavu v. Empress. 
(18s0) 5 Cal 826 (827), Empress v. Tfliw- 
bilee. . ■ . . 

(1880) Ratanlal 229 (236), Empress v, 
Nepal. ... - 

(1906) 4 Cri L Jour 346 (352) : 80 Bom 01b 
Empress v. Kothia Navalya Bhil.’ 
(1917) 1917 Oudb .362 (366, 367): 18 Ori L 
Jour 742 : 20 Oudb Cas 136, Kesho 
Singh V. Emperor. 

(1923) 1923 All 285 (286) : 25 Cri L Jouc 
b^2,Jod}ia Singhs Emperor.. 

(1904) 1 Cri h Jour 746 (748) (Bom), In fr, 
Sitaram Shivambat. 

(1919) 1919 Upp Bur Rul 23 (23)-: 3 Upp 
Bur Ru! 137 : 20 Cri L Jour 540, 
Nga Han v. Emperor. 

(1884) 2 Woir 336 (386), Garrapu ^fargadu, 
In re. 
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show that the charge has been read out and explained to the accused ^ Where 
a deaf and dumb person was convicted of an offence upon a trial without an 
attempt to communicate with him respecting the charge against him, the con- 
viction was set aside.** But where the accused is defended by a counsel and 
the charge is read out and the counsel does not object, the omission to 
is only an irregularity if it has not caused any prejudice to the accused and 

is cured by Section 537 infra.^ 

Before reading out the charge, the judge should scrutinise the charge 
as to whether it requires any amendment before the accused is called on to 

plead thereto.® 

5. "He should be asked whether he is guilty.” ^ ^ ^ 

The Court is bound to ask the accused whether he is guilty of the 

offence charged or claims to be tried. If he is charged with any previous con- 
viction, he should be asked about it also, and his plea taken. ^ A conviction 
cannot be supported where the accused has not been asked whether he is 

guilty or claims to be tried.^ 

An accused person should not, however, be encouraged to plead guilty 
in the hope of receiving a lenient punishment.® 

If, before the commencement of the proceedings, the judge considers 
that there is no evidence to warrant a commitment he should refer the case to 
the High Court for getting the commitment quashed under Section 215 ante. 

An objection as to jurisdiction of the Court to try the case should be 
taken before the plea is taken and the jury sworn.® 


6. Alternative charges. , , • 

An accused should never be called on to plead m 

only separately as to each of the heads of a cliarge.* 


the alternative but 


7. "If he pleads guilty. , , j •, , 

In order to see whether the accused has pleaded guilty or not, the 

whole and not merely a part of his statement should be considered.* There is 


(1885) 2 Weir 337 (338) : U Mad Cl (63), 
Aiyavu Nadan v Empress. 

•8.(1881)7 Oal 90 (‘J7), Empress v. Oopal 
Dhaiiuk. 

(1893-1909) lh93-lC09 Low Bur Rul 328 
(328), Nija Nije v. Qttecn. 

4.(1870-711 6 Mad H C R App 7 (7) : 2 

Weir 11, Thomas Nash Turnbull, 
In rc. 

6 (1884) 8 Bom 200 (212), Queen v. Appa. 

(1886) Ratanlal 229 (230). v Nepal. 

' (188o| 2 Weir 339 (839). In re Stn<ia. 

6. (1916) 1918 Mad 821 (K-2-2) ; 18 Cii LJour 
340, Karuppa Ooundnn v. Emperor. 
Note 5. 

1. (1902) 4 Bom LH 177 (177). Emperor v. 

Ooeind SnLhnrnm. 

2. (1905J 9 Cal W N 76n (7Grt), Shib Chunder 

V. Nanda. 

3. (1916)1916 Upp Bur 1 (1): 17 Cri L 

Jour 402 . 2 Upp Bur Hul 113, iVya 
Kyato Zfin Ula v. Emperor. 

4. (1901)5 Cal WN 411 (112), Emperor v. 

J Ofjeshwar. 


6.(1871)15 Suth W R Cr 71n (74n), 

V. N’lbadu-ip. 

(1863) 1 Beny L R O Cr 1 (7), Queen v. 
Thompson. 

(1862-63) I Mad H C R App 31 (36), In rc 
W'tUians. 

Note 6. 

1. (1887) Ratanlal 327 (327), Empress v. 

Lalcshman. 

Note 7. 

1. (1918) 1918 All 353 '354); 40 All 119: 19 
Cri L Jour 174, Ashbey Clarke Har- 
ris V. Emperor. 

(186( ) 5 Suth W R Cr 70 (70). Queen v. 
Chokoo. 

(1807) 7 SiuU W R Cr 39 (39), Queen v. 
Greedkary Manjee. 

(1914) 1914 All 568 (5 .8): 16 C.i L Jour 
103, Surjnn .'ini-jli v E<ttpen>r. 

(1894) 21 Cal 966 (.976), Wufad.ir Khan v. 
Empress 

(188.5) 11 Cal 410 (U2). Nelai Laskar v. 
£jftprc3s. 


4—7 
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S^. 271 
Note 7 


no such language as plea<^ngs in a Criminal Court and an -aecused person 
cannot be judged in a criminal case, by how he pleads or fails to plead in 
the proceeding. 

A plea of guilty on which the Court can act must be a plea of guilty 
of the offence charged without any qualification. The judgO should see whether 
or not the man understood what the charge was in order to ascertain what he 
meant by his plea of guilty.^ Thus where the accused instead of pleading 
guilty in the words of the Section makes a rambling statement more or less 
admitting guilt, it would be much safer if the judge records a plea of not 
guilty and proceeds to try the case in the ordinary way ^ The plea of 
guilty must distinctly admit each and every fact necessary to constitute the 
offence. Thus where the accused merely admits that he beat his wife and tliat 
she died but does not admit that he had any intention of causing such bodily 
injury as was likely to cause death, it is not a sufficient plea of guilty to the 
cliargc of murder.^ Similarly where an accused, while admitting that he killed 
the deceased, states that he was not in his right mind at, the time® or that he 
did it under gra\e and sudden provocation® or tliat he was put to instant fear 
of death by the co-accused^ or that he did it while under epileptic fits® or in 
a struggle arising from ilic fact of the deceased having first attacked him,® he 
cannot be said to liave pleaded guilty to the charge of murder. Likewise where 
an accused, while admitting having presented a false petition, states that he did 
so under the influence of certain persons mentioned*® or unthinkingly without 
the intention to injure** he cannot be said to have pleaded guilty to the charge 
of intentionally giving a false complaint. 

Where the prisoner states that he is guilty but adds that he did not 
commit the offence with which he is charged, it does not amount to a plea of 
guilty. 13 Where a i>risoncr accused of dacoity admitted having accompanied 


(187C) 25 Suth W R Cr 23 (24), Queen v. 
SonooWah. 

{18G7) 8 Suth W R Cr 38 (38), Queeny. 
Sheihh Boodhoo. 

(1885) 9 Mad Cl (G3). Ait/aru v. Evipresn. 
11011) 12 Cri L Jour 142 (142): 9 Ind Cas 
790 (Madl, Kamakha v. Emperor. 
a932) 33 Cri L Jour 570 (571) : 138 Ind Cas 
217 (218) (Lab). Faqir Mohanimnd 
V. Emperor. 

la (1924) 1924 All 299 (300); 4C All 64; 25 
Cri L Jour 327, Umed Singh v. Em- 
peror. 

(1911) 12 Cri L Jour 585 (587) ; 3C Mad 457, 
G. G. Jeremiah v. !•'. S. 

2. (1898) 1898 All W N 16 (16), Queen v. 

Dhiyan Singh. 

3. (1908) 7 Cri L Jour 295(296) (All), Emperor 

V. Df’oki. 

4. (1884) 2 Weir 336 (337). Gurapu Marigadu, 

In re. 

(1906) 3 Cri L Jour 337 (336) (Bom), Em- 
peror V. Chinia lihika Kali. 

(1876) 25 Suth W R Cr 23 (24), Queen v. 
Soyionllah. 

(187C) 2 N W P H C B 479 (480). Queen v. 
Ilttrsookh. 

(1890) 14 Boin 664 (566), Queen v. Sakha- 
ram. 


(1888) 1 C P L R 25 (26). Queen v. Adhika. 

5. (1873) 5 N W P H C R 110 (111), Queen v. 

Chit Earn. 

6. (1885) 11 Cal 410 (412), Netai Laskar v. 

Queen. Provocation pleaded. 

(1891) Ratanlal 532 (332, 583),* v. 

Lakshman. 

(1914) 1914 All 658 (558) ; 16 Cri L Jour 
103, Surjan Singh v. Emperor. 
(1920) 1920 Cal 522 (523) ; 21 Cri L Jour 
547, Emperor v. Akub AH. 

(1864) 1 Suth W R Cr 17 (18), Queen v. 
Qour Chantira. 

(1867) 8 Suth W R Cr 38 (38), Queen v. 
Sheikh Boodhoo. 

(1899-1901) 1 Upp Bur Rul 76 (76). 

Shti'c Kyc V. Empress. 

7. (1886) 9 Mad 61 (63), Aiyavu v. Empress. 

8. (1894) Ratanlal 698 (698), Queen v. 

Mhatarya. 

9. (1880) 5 Cal 826(828), V. Vaimbilee. 

[Sec (1869) 11 Suth WR Or 0 (6). 
Queen v. Jaipal Koiree. Charge of 
grievous hurt.] 

10. (18S6) 1886 All W N 66 (66), Queen v. 

5«w<for. 

11. (1881) 7 Cal 96 (97),C)t/<>rn v . Gopal Dhanuk. 

12. (1869) 11 Suth W R Cr 53 (53). Queen v. 

Chowdhry. 
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“ r “• charged w.h the tnutdet ^othet 

native lYd^ sahiect in a 

Stated that he was not punishable for the act as tne ac 
British India, the plea is really one of not guilty. 

s;“?=-.r;= 

can convict him without taking the verdict of the jury. 

iM hnnour will please pardon the fault, 

tn intn^r " 

\ Dlca o£ "Uilty is not a confession such as is dealt with in Ae Evi- 

fo^rwa^'et'^n di"pan“ofTeTcUf^^^^^ 

might be utilised in evidence.^'^ 

u,| » _i« 

of the charge, lhat ought to c charged but guilty to the minor offence 

pleads .tot guilty to the B'aver offence chat g^edbut^gu^y^^^ 

charged '''“ to withdraw the charge after the accused 

ra7bten ar° alg^ed and prided not guilty. The prisoner is entitled to a tr.al 
and a clear verdict of the jury.^ 

' is not recognised by the Code. The accused can 
gm/iV amounts to should regularly try the ac- 

rs=r“,sr 


13 . (1S07)7 Sutb WRCr 39 (39). 'Jucfn v. 
Greedhary Manjcc. 

11. (IQ83) 1S03 Pun Ro Cr No. 22 page (aO), 
Faliir v. Empress. 

15. (1806) 2 Weil- 334 (335). ,, , 

(1905) 2 Cri L .Tour C09 (CIO) (l.om), Lm 
peror V. Dai Nfini- 

IG ( 1912 ) 13 Cri L Jour 62 (03): 13 liid 

898 (Cal), Jnntj Dahodur Lai n- 
Emperor. 

17 (1934) 1934 Pat 330 (334) : 1934 Cri (^s 722; 

■ ' 35 Cri L Jour 132-2, Shyama Charnn 

V. Emperor. 

Note 8. 

1 . (ISCG) 8 Suth W R Cl- Letters 0(0), Thalio 


Chohree. In re. 

(1872) 8 Reng L R App -25 (26), (.btreu v. 
ITnssnin A?i. 

2. (1800) 5 Suth AV R Cr 4 Letters (1), 
Bissona^/i In re. 

Note 9. 

1 . (1914) 1914 Gal 901 (904) ; 41 Cal 107-?.: 1'. 

Cri Iv Jour 4G0, Emperor v, Xirmol 
Kanta. 

(1931) 1931 Cal 341 (343): 19:U Cn C.is 105; 
58 Cal 121 1 : 32 Cri Ti .Tour I’.OT, 
Mahatnmod Yusuf v. Em peror. 

2, (1870) 2 N W P H C R 47;) (4s0>, Giucn v. 

Jlarf^oolkh. 

(188G) 1880 All W N 21 (-iJ). •Jneen v. Tiha 


Seo. 271 
Nptes 
-7—9 



1518 


Sec. 27i 
Notes 
9—10 


Trials before High Courts and Sessions Courts 

of assessors 3 If the accused, claiming to be tried, pleads that his . act comes 
under any general exceptions of the Indian. Penal Code he must, plead them 
specifically. In the absence of such a plea', the. absence of such circumss 
tances will be presumed under Section 105 of the Indian Evidence Act.^ But 
tliis does not mean that the accused must lead the evidence. If it is apparent 
from the evidence on the record, whether produced by prosecution or by the 
defence that the general exception would apply, then the presumption is re- 
moved and it is open to the Court to consider whether the evidence proves to 
the satisfaction of the Court tliat the accused comes within the exception.® Thus 
where a right of private defence is not pleaded, the Court on finding on the 
evidence before it that the accused acted in his right of private defence, is 
bound to take cognisance of the same.® 

10. Plea must be by the accused himself. 

The accused should plead by his own mouth^ and not by his pleader^ 
unless such pleader has been permitted by the Court to appear in the place 
of the accused.® 

As to admissions by pleader, see the undermentioned cases.^ 


3. (1873) 5 N W P H C R no (112), Queen v. 
(1890) 14 Bom 504(566), Queenv.Sakkaram 

vatad Rainji, 

(1888) Ritanlrtl 410 (410, 411), Queen v. 
Mnlharx. 

(1901) 1 CrI L Jour 772 (773) (Bom), Em- 
peror V. Mahmad Ismail, 

(1905) 2 Cri L Jour 609 (610) (Bom), Em- 
peror V. Ba'' Nani. 

(1907) 6 Cri L Jour 424 (425) (Boro), Em- 
peror V. SomahJiai Nalhabhai. 

4. (1915) 1916 Cal 773 (778) : 30 Ind Cas 113 

(117): 10 Cri L Juui 5CI, Emperor v. 
U pendranaih Das. 

(1916) 1016 C.il G33 (030) : 16 Cri L Jour 
724. Emperor v. Dwijendra Chandra 
Mukerji. 

(1922) 10-22 L.ih 1 (20) : 3 Lah 144 : 23 Cri 
L Jour 513, Muhanl Narain Das v. 
Eiui)cror. 

(1004) 1 Cl i L Jour 427 (427)(All), Emperor 
V OiiUu. 

(1010) 11 Cri L Jour 374 (375) : 32 All 451, 
Emjnror v. Wnjid huisnin. 

(1912)13 Cri L Jour 105 (Oil): 17 Ind Cas 
1001 (1007) (Call, Jhakri Chamar v. 
Emperor. 

(1020) 10.0 Cal 39 (40) : 21 Cri L Jour 317, 
Mantajali v. Emperor. 

(1925) 1025 Gal 1214 I12U), Kali Das Raha 
V. Deodhfiri Mistri. 

(1927) 1027 Cal 324 (3-20) : 28 Cvi L Jour 
3 i4, Adam AH Taluqdar v. Emperor. 
(1808) 1808 .\11 W N 210 (2i0). Quem-Em- 
pres.i V. aukhai. 

(1808) 18 8 All \V N 209 (210), Queen v. 
Chaliuri. 

(1808) 21 Ml J2‘2 (124), Queen v. Tirumal, 
(Ibbo) Haiaiilal 229 1230. 238), Queen v. 
Nepal. 

(1878) 1 Cal L R 62 (65), Jamshcer Sirdar 


In re. 

5. (1923) 1928 All 327 (328) : 45 All 829 : 24 

Cri L Jour 225, Ml. Axuindi v. 
Emperor. 

(1911) 12 Cri L Jour 18 (18) : 8 lud Oas 
1088 IMad), In re Oarugu Ramaypa. 
(1912) 13 Cri L Jour 905 (911) : 17 Ind Gas 
1001 (Cal), Jhakri Chamar v. Em- 
peror. 

6. (1924) 1024 All 645 (651): 26 Cri L Jour 

501, Emperor v. Kishen Lai. 

(1924) 19-24 All 694 (694) : 25 Cri L Jour 
472, Uxned Simjh y. Emperor. Plea 
of justification should be considered 
in a defamation case oreu though 
not raised. 

(1882) 11 Cal L R 232 (233), In the matter 
of Kali Churn Mookerjee. 

(1897) I Cal W N 545 (547), Pasput Qope v. 
Ram BJutjan Ojha. 

Note 10. 

1. (1904) 1 Cri L Jour 939 (939) (Bom), Em- 

peror V. Sursiny Jllalhuradas. 

(1871) 15 Sutb W R Cr 42 (42), Queen v. 
Roopa Gowalla. 

2. (1904) 1 Cri L Jour 939 {939) (Bom), Em- 

peror V. Sursiny Mnlkurndas. 

(1900) 2 Bora L K 761 (75-2), Queen v San- 
yaija. Plea of guilty by a pleader 
appointed by the Court to defend 
the aocusod on a charge of murder 
i.s not binding on the accused. 

3. (1926) 1926 Bom 218 (222) : 50 Bom 250; 27 

Cri L Jour4i0, Dorabshah Bomanji 
Duhanh v. Emperor. 

4. (1920) 10-20 All 90 (lOl): 21 Cri L Jour 777, 

Sheo Narain Singh v. Emperor. 
(1872) 17 Suih W U Cr 49 (40), Queen v. 
Kaum JJundle. 

(1890) 1800 Pun Ro Cr No. 2, page 5, Shib 
Ram V. Simla Municipal Committee. 
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11. Record of the plea. ^ < 

If the accused pleads i guilty, the Court should make a record of such 
plea.^ It is not the duty -pf the Court, at the time of recording such pica, lo 
decide whether any statement accompanying it is true or false. Any such state- 
ment must be regarded only as explanatory of the plea .2 The whole of the 
statement made by a prisoner should be recorded as nearly as possible in the 
very words used by him , though it need not be recorded in a foreign language 
unknown to the Court or Magistrate, the use of which makes it necessary to 
have recourse to an interpreter. The language in which the statement is con- 
veyed to the Court by the interpreter is the language in which it should be 
recorded.^ The plea of guilty should be taken down in the form of question 
and answer and in the exact words used by the accused.** 

It is also desirable tliat shorthand notes of proceedings of Sessions 
Courts should be maintained so as to ensure a full and accurate record of 
what happens in Court.® 

12. Plea of guilty — When may be accepted. 

A plea of guilty may be accepted by the Court and he may be convict- 
ed thereon without the matter going before the assessors or the jury.** But 
the Court is not bound to accept a plea of guilty in all cases. On the other 
hand, the Court must carefully consider whether the accused has fully under- 
stood the nature of the charge to which he pleads guilty. In cases where, 
the natural sequence of accepting the plea of guilty would be' a sentence of 
death it is not in accordance with the usual practice to accept a plea of guilty.' 
Murder is a mixed question of law and fact and unless the Court is satisfied 
that the accused knew exactly what was implied by his pica of guilty, the pleii 
should not be accepted but the case should be tried, specially where the accused.' 


Note 1 1. 

1, (1907) 6 Cri L Jour 434 (430) (Cal). The 
Deiniiy Leynl Revievibrancer v. 
Upcudifi Kiimnr Oh^fre. 

(1908) 7 Cri L Jour 295 (296) (All). Emperor 
V. Deolii. 

(1908) 8 Cri L Jour 380 (381) : 30 All 540. 

Emj^eror v. Kheoraj. 

(1888) 1 C P L R 25 (26), v. 

mat Adhrha. 

(1910) 11 Cri E Jour 193 (ira) : 4 Ind Ca.s 
1126 (Mud), III re Sodaijon. 

(1900) 23 Mad 151 (15-1), (^/uecn v. Chinna 
Eovtichi. 

(1931) 1931 Cal 341 (343) : 1931 Cri Cas 405 : 
58 Cal 1214; 32 Cri L Jour 067. 
Mahomed Yusvf v. Emperor. 

(1881)7 Cal 96 (97), Cjuem v. Gopal 
Dhanuh. 

(1926) 1920 All 318 (320): 27 Cri L Jour 449, 
Shnn!>cr v. Emjx'ror. 

(1888) RaUnlal 380 13*^0). Queen v. Sarwcl. 
(1917) 1917 lioni 220 (221) ; 18 Cri L Jour 
699, Laxmaya iihiddajipa v. Em- 
per or . 

2. (1891) Ralanlal 632 (532). Queen v. Lahsh‘ 
man. 

8. (1680) 5 Cal 626 (830), Queen v. Vaimbilce.. 
4. (1903) 5 Bom L K 999 (1000), Emin'ror v. 
Abdul Jloosatn Sham.’iuddtn. 


5. (1924) 1924 Cal 257 (288); 25 Cri I. Jour817, 
Emperor v. Barendra Eumnr Ghose. 

Note 12. 

la (1867) 8 Ruth \V R Cr 21 (21), Nubid Mali, 
In re. 

(1807) 8 Sulh \V R Cr L 6 (6). In re Thako- 
chokree. 

(1860)6 Siuh W R Cr L 4 (4), In rc 
Neamut. 

(16GC) 5 Sulb W R Cr L 2 (2), In rc KeUii. 

(IbOO) 6 SuiU W R Cr L 3 (31. In re AIjoo. 

(I86(i) 2 Weir 3o5 1335). 

(1608) 10 Suih W R Cr 43 (43) (F B), Queen 
V Srec Kant Chfirnl. 

(1905) 2 Cal L Jour lS»i (I8n), Mayha Sheik 
V. Empcriir. 

(1934) 1934 Pat 330 (334); 1931 Cri Cas 722: 
85 Cn Jour 1322, Shynma Charun 
V. Emperor. 

lb(1935) 1935 Rang 49 (51) : 1935 Cri Cas 176; 

12 Kang 616. 30 Ci i J> Jour ;;.;0, Koa 
Y loa V Emperor. 

1. (1900) 23 Mad 151 US'!). Chinna 

Poeuehx. 

(1928) 19J8 Cal 775 (776): 30 Cti .lour 508, 
JJnsnruddin Mohommad v. K n. pirur, 

(1917) 1917 iiom 220 1221). IbCii 1- .lour 699, 
Laxmatja Shiddappn v. Eiaju-ror. 

(1906) 8 Cii L Jour 337 ['.‘lob) (liom), Etn~ 
peror V. Chiniu JJhxka Koli. 
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Notes 
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is an ignorant person.2 An accused person does not plead to a Secdoik pS e. 
criminal statute. He pleads guilty or not guilty to the facts alleged that dis- 
close an offence under that Sectioai. Sometimes a “plea of guilty” is an ad- 
mission only of the facts alleged and not the offence as when such facts do 
not in law constitute the offence.^ So a plea of guilty cannot be accepted when 
the offence in question has not been committed in the eye of law.^ A plea of 
guilty cannot be accepted when it is clear that the offence was not correctly 
stated to him.^ Each case depends, however, upon its own circumstances 
which should be examined to see whether the plea of guilty is one which should 
be acted upon;® where the prisoner has the services of a pleader and a plea 
of guilty is made advisedly, the Court can certainly convict him on his plea.®* 
But where an accused, who is charged for an offence under Section 302 Penal 
Code (for which there is a clear prima facie evidence) pleads guilty to an 
offence under Section 304 Penal Code, the Court cannot accept the pica of 
guilty but should proceed to try him for the offence charged.^ There is no 
provision for an inquiry for the purpose of seeing if it is right and proper to 
convict the accused on his plea ; if any such enquiry is necessary it should 
lake the form of a trial and be conducted as such.® 

Though the Section provides for a conviction being based on the ac- 
cused’s plea of guilty entered at the commencement of the proceedings, this 
docs not mean that if at any later stage the accused pleads guilty the^ Court 
is not entitled *to record the plea and convict the accused on such plea. 


13. ‘ Thereon ' in sub.seotion 2. , , j ^ 

The word ‘thereon’ shows that the conviction is on the plea reoordea 

before the Sessions Judge and has no reference to what has passed before 

tlic Magistrate in the preliminary enquiry. So if the accused makes a pl^ 

which amounts to a claim to be tried before the Sessions Judge he cannot be 


(1906) 3 Cri L Jour 80 (81): 1905 Pun Re 
Cr No. 54. rala Singh v. Emperor. 
(1934) 1934 Sind 204 (205): 1934 Ori Gas 1410 : 
28 Sind L R 327 ; 36 Cri L Jour 324. 
Achar Sanghar v. Emperor. 

2. (1922) 1922 All 233 (23.3): 23 Ori L Jour 283, 

DalH V. Emperor. 

(1922) 1922 All 266 (267): 24 Cri L Jour GOO, 
Mt. Snhhia v. Emperor. 

(1897-1901) 1 Cpp Bur Rul 78 (79), NgaSon. 
Daik V. Queen. 

(1905) 2 Cal L Jour 18»(18«), MaghaSheUch 
V. Emperor. 

(1897-1901) 1 Upp Bur Rul 72 (72), Mi 
Kurin Quren 

(1807) 19 All 119 (120), Queen v. Bhadu. 
(1925) 1925 All 617 (G47. 648): 26 Cri L Jour 
1310, Lahori v. Emperor. 

(1925) 1925 Sind 188 (189): 17 Sind LR 
208 : 2G Cri L Jour 177, Emperor v. 
Knaim W'alad Mohammed Suffer. 
(1906) 8 Cri L Jour 317 (318) (Kathiawar). 

Emperor v. Woman Behni Bechar. 
(1806) 1866 Pun Re Cr No. 47, page 56. 

V. Yioolfoo. 

(1868) 1868 Pun Re Cr No. 3, page 6, Queen 

V. ChonguUa. 

(1906) 3 Cri L Jour 337 (338) (Bom), Em- 
peror V. Chitiia Bhika Koli. 


3. (1915) 1915 Cal 163 (153): 15 Cri L Jour 

703. Gaya Boy v. Emperor. 

(1926) 1926 Lab 406 (406): 7 Lab 359: 27 On 
L Jour 907, Basant Singh v Emperor. 
(1932) 1932 Lab 363 (364): 1932 Cri Cas 492; 
39 Cri L Jour 646, Bahadur Singh 
V. Emperor. 

(1910) 1919 Bom 160 (160); 43 Bom 842: 20 
Cri L Jour 681, Murarji Baghunath 
Gujarati v. Emperor. 

(1930) 1930 Bom 176 (176): 1980 Cri Cas 484: 
31 Cri L Jour 926, Emperor v. Malta- 
dco Oovind 

4. (1928) 1928 Lab 827 (828): 29 Cri L Jour 

645. Mt. Darken v. Emperor. 

(1908) 8 Cri L Jour 421 (421) (Mad). In re 
Manikain Pillai. 

5. (1893*1900) 1898-1900 Low Bur Rul 338 

(328). Nga Ngc v. Empress. , 

6. (1923) 1923 Nag 251 (253, 254): 24 On L 

Jour 570. ilfanjoo v. Emperor. 

Ga (1886) Riitanlal 229 (286). v. Nepal. 

7. (1888) Ratanlal 410 (410, 411), Queen v. 

Malhari. _ , . 

8. (1891) Ratanlal 532 (583), Queen v. Laksh- 

9. (1934) 1934 Pat 330 (334): 1934 Cri Cas 723 ; 

35 Cri L Jour 1322, Shyama Chat an 

V. Emperor. 
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convicted on a confession made before the committing Magistrate. ^ 

Where an accused pleads guilty to the offence charged he may either 
be convicted for the offence or as has been seen in Note 12 supra the regular 
trial may be proceeded with. He must not be convicted of a different offence 
of which he did not plead guilty and for which he was not tried.^ Thus a person 
pleading guilty to a charge of murder cannot be convicted of culpable homicide 
not amounting to murder.^ Similarly, a person pleading guilty to a cliarge of 
culpable homicide not amounting to murder cannot be convicted of causmg 
grievous hurt** In order that there may be a conviction on a pica of guilty, 
the plea must be in respect of the offence charged. Thus where an accused was 
charged of murder but the Court finding that there was no evidence under that 
charge convicted her of an offence under Section 318 of the Penal Code con- 
sidered to have been admitted by the accused, the conviction is illegal. 

The fact that the accused, tired of a lengthy trial or impressed by the 
weight of the evidence against him or partly the one and partly the other, 
decides to cut short proceedings in the hope that a lenient sentence would bo 
passed on him is not in itself a ground for departing from the ordinary tanfl 

of punishment for the offence.® 


14. Procedure where plea of guilty is not accepted. 

Section 272 provides that where an accused person refuses to or docs 

not plead or claims to be tried the Court shall proceed to try the case. Tliere 
is no specific provision enabling the Court to try the case where the accused 
pleads guilty and the Court does not accept the same, though sub-section 2 
of this Section provides that he may bo convicted on such plea. In England 
where the Court docs not think it expedient to act upon the accused’s plea of 
guilty the usual procedure is to advise him to withdraw his plea of guilty and 
to plead not guilty.^ In this country, the general trend of opinion is that the 
accused may be treated in such rases as if he had pleaded not guilty, and 
that the trial may be proceeded with in the ordinary way.^ The High Court •>£ 
Calcutta, has. however, in the undermentioned case^ held that the discretion 
denoted by the word ‘‘may’’ is either to convict the accused, or in a suitable 
case to leave the matter there and discharge him. but does not include the 
I>owcr to proceed with the trial against him. In this view it has further held 
therein that wlicrc a person has pleaded guilty he ceases ipso facto to be an 


Note 13. 

1. (1870) 2 N W P H C R 179 (180), Queen v. 

Sarsookh. 

(1872-1892) 1872-1892 Low Bur Rul 19( 
(497), Ngo Tha Maung v. Queen. 
Confession before a Myook. 

2. (1899) 2 Weir 335 (335). 

3. (1909) lO.Cri L Jour 5 (0) : 3 Sind L R o8, 

Emperor v. Wntii violad Ij(tl Dux. 

(1893) 2 Weir 335 (33G). 

4. (1888) Ratanlal 413 (113). Queen v. Daghu. 

5 (1888) Ratanlal 380 (380). Queen v. Saricel. 

6 (1934) 1934 Pat 330 (335) : 1934 Cri Cas 722: 

35 Ori L Jour 1322. Shyama Charon 
V. Emperor. 

Note 14 

1,(1931) 1931 Cal 841 (343) : 58 Cal 1214: 

32 Cri L Jour CC7 : 1931 Cri Cas 405, 
Mahommad Yusuf v. Ew 2 >eror. 


[See also (1909) 10 Cri L Jour 325 
(310) : 3 Ind Cas 02.5 (Cal), Khudi- 
ram Bose v. Ef/iiJfror.} 

2. (1909) 10 Cri L Jour 484 (486) ; 4 Ind Cas 

57 (Cal). Suhdev I'ewari v. Emperor. 
(1911)1914 All 558 (558) : 16 Cri L Jour 
103, Surjan Singh v. Emperor. 

(1900) 23 Mad 151 (153), Queen\. Chitiin 
]*oruchi. (22 Mad 491 (iistingnisii jd,) 
(192G) 1926 All 318 (320) : 27 Cri I. Jour 
449, Shankar v Emveror. 

(1028)1928 Cal 775 (770) : 30 Cri L Jour 
508, Ila.saruddm M ahoinmod v. 
Empe I or. 

(1870) 13 Suth W n Or r,.*, {/,€>). Queen v. 
Gohadur Jihooyan 

3. (1931) 1931 Cal 841 hil3| ; 1931 Cri Cas40,5 : 

,58 Cal 1211 : 32 Cri L Jour GOT. 
^[ohollltflod Yusiifw Emperor. 
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accused person. According to the Chief Court of Oudh the only course open to- 
the Court where a plea of guilty , is not accepted by it. is to proceed tp trial.^ 

As to the meaning of “Conviction” ini this sub-section the under-- 
mentioned case.® 


16. Plea of guilty by a oo-aooused. 

Under Section 30 of the Indian Evidence Act, when more persons than 
one are being tried jointly for the same offence, and a confession naade by 
one of such persons affecting himself and some other of such persons is 
proved, the Court may take into consideration such confession as against such 
other person as well as against the person who makes such confession. So the 
question arises whether in cases where one of several accused jointly tried 
pleads guilty to the charge, he can be said to be jointly tried within the mean- 
ing of Section 30 of the Evidence Act, so as to render his admissions receivable 
in evidence against the other accused. In the undermentioned case,^ the High 
Court of Calcutta lias held, that where a person pleads guilty, the only course 
open to the Court {whether it accepts such plea or not) is either to convict 
him or to discharge him and that he can no longer be said to be an accused 
person jointly tried with others. This view, as has been seen in Note 14 ante^ 
in so far as it relates to cases where the plea is not accepted by^thpfpourt, 
is against tlie general trend of opinion. In cases where the plea of guilty is 
accepted by the Court, a conviction should follow and the accused will, of 
course cease to be an accused person from that moment. Section 30 of the 
Evidence Act, will not therefore apply.^ In cases where the plea of guilty is 
not accepted by the Court and the Court proceeds to trial against him, the 
accused does not cease to be so until the end of the trial and Section 30 will 
apply.® 

Where one of the accused pleads guilty and the Court accepts it, it should 
not defer his conviction in order that his confession may be considered against, 
his co-accused. Such a procedure is clearly against the spirit of the law.^ The 


4. (1917) 1917 Oudh S62 (366) : 18 Cri L Jour 

742 : 20 Oudh Cas 136, Kesho Singh 
V. Emperor. 

5. (1000) 10 .Mad L Jour 147 (158), N. A. Sub- 

ramani i Aiyor v. Empress. 

Note 15. 

1. (1931) 1931 Cal 341 (342. 844) : 1931 Cri Caa 

405 : 58 C.U 1214 : 32 Cri L Jour 667, 
ilaliommrid Yusuf v Emperor. 

2. (1839) 22 Marl 4'Jl (493), Queen v. Laksh- 

ninytfa Pandnram. 

(1895) 19 ‘Jioin 195 (197, 198), Queen v. 
Pnhiiji. 

(1895) 17 .All 524 (526), Qiteen v. Pirbhu. 
(PJliJ 1914 Mad 45 (46) : 38 Mad 802 : 15 
Cri L Jour 13, In re Vempalh Bali 
Bfiddi/. 

(1902) 2.5 Mad Cl (68), Stibramaniya Iyer v. 
Em per or. 

(1881) 1881 All W N 99 (100), Queen v. 
Bniju. 

(1874) 11 iiom II C R 146 (148), Beg v. 
Kalu Pntil. 

(1926) 1326 All 318 (320) : 27 Cri L Jour 
449, Shankar v. Emperor. 

(1888) Raunlal 400 (400), (jwcen v. Chand. 


(1900) 1900 Pun Ro Or No. 11 pago 27, 
Piara Siyigh v. Queen. 

(1884) 7 Mad 102 (103, 104), Venkatasainy 
V. Queen. 

(1901) 23 All 53 (54), Queen v. Pallna. 
(1895) 2 Weir 493 (493), lie Muppidi. 

(1911) 12 Cri L Jour 479 (479) ; 38 Cal 446, 
Emperor v. Keramel Sirdar. 

(1911) 12 Cri L Jour 605 (606) : 1911 Pun 
Re Cr No. 15, Kanhaya v. Emperor. 
(1901) 3 Bom L R 437 (438), JSmperor v. 
Annxja, 

3. (1901) 8 Bom L R 487 (488), Emperor 

Annxja. 

(1909) 10 Cri L Jour 484 (485).: 4 Ind Cas 
57 iCal), Sukdev Texcari v. Emperor. 
(1915)1915 All 221 (224) ; 57 All 247:16 
Cri L Jour 827, Emperor v. Dip 
Narain. 

(1913) 14 Cri L Jour 566 (567) : 1 Upp But 
Rul 170, Emperor v. Uga Po Tha. 
(1900) 23 Mad 151 (154), Queen v. Chinia 
Povuchi. 

4. (1901) 23 All 53 (54. 65). Queen v. Pallna. 
(Ib08) 8 Cri L Jour 380 (381) : 80 Ail 540, 

Emperor v. Klieoraj. 
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accused should be convicted at once^ and should be removed from the dock in 
which case he can give evidence against his co*accused.® It is always desirable 
to pass a sentence completely before calling one accused who pleads guilty in a 
joint trial to give evidence against a co-accused ’ so that the witness may give 
his evidence free of all corrupt influence which the fear of impending punish- 
ment and the desire to obtain immunity to himself at the expense of other 
prisoner might other\vise produce.® But the admissibility of the evidence of 
such accused pleading guilty ought not to be decided on the narrow technical 
ground that he had not been convicted but on the broad ground tliat when he 
gave his evidence he was not in charge of jury and no issue remained to 
be tried between him and the crown.® 

16. Appeal. 

Where an accused pleads guilty and he is convicted thereon he. lias 
no right of appeal except as to the extent or legality of sentence. See 
Section 412 infra. 

Where the Court has recorded that the accused pleaded guilty the 
High Court cannot in a case in whicli the accused appeared by a pleader 
admit the affidavit of the accused for the purpose of showing that he did not 
plead guilty. If there has been any mistake in the matter it is the vakil and 
not the client, who ought to make an affidavit.^ 

Where an accused person has been convicted on his own plea of guilty 
he is not entitled on notice being issued to him under Section 439 sub-section 2 
of the Code for showing cause against enhancement of sentence to go behind 
the plea of guilty as a confession of t!)C facts alleged or to withdraw the 
plea.® 



If the accused refuses to, or does not, plead, or if 
he claims to be tried, the Court shall ])i*oceed to 
Refusaito plead or chooso luroi’s or assessors as hereinafter directed 

claim to be tried. , , , 

and to try the case : 


• (Code of 1882— S. 272— Sam*-,) 


to plead or 
claim to be tried. 

The same jury or 
sor-f may try in succession 
several offenders. 


(Code of 1872— Ss. 238 and 265.) 

238. If the accused person refuses to, or does not, plead,’ or 
if ho claims to bo tried, the Court shall proceed to chooae jurors or 
assessors as hereinafter directed, and to try tlio case. 

265. The same jury may try, or the same assessors may aid 
in the trial of. as many accused persons successively as to the Court 
soom.s tit. 


(1900) 23 Mad 151 (154), Queen v. Chinia 
Povuchi. 

' (1931) 1931 Cal 311 (343) : 1931 Cri C-as 405; 

58 Cal 1*214: 32 Cri L Jour CG7, 
Mnhommed Yu^uf v. Emperor. 
(1900)1900 Pun Ro Cr No. 11. page 27. 
I'iira Sinr/lj V. 

5. (1914)1914 AH 553 (558) ; 10 Cri L Jour 

103. Surjan Sinyh v Emperor. 

6. (1917) 1917 Oudh 302 (30') : 13 Cri L Jour 

742 (74G) : 20 Oudh Gas 130, Kesho 

Stni/h V. Emperor. 

7. (1892) 2 Weir 520 (520). In re Mnrudfii- 


muthu. 

8. (1931) 1931 Cal 341 (344) ; 1031 Cri Oas 40.5; 

58 Cal 1214 32: Cri L Jour CG7. 
^lahomed Yu uf v. Emperor. 

9, (1902) 25 Mad 61 (68) (P C). Subravifuiiya 

Aiijor V. Empvror. 

Note 16. 

1. (1890) 19 Mad 209 (210), Queen s. Bhash- 

yam Chetty. 

2. (1929) 1929 Cal 747 (740,7r.0). 1929 Cri Cas 

395 ; 50 Cul 1145 .30 Cri LJour 1038. 
Rememhraiiceriif I.e<inl Affairs lifn- 
/jal V. Jnnnendra Nath Ghose. 


Sec. 271 
Notes 
18—16 


Sec. 272 
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Sec. 272 
Notes 
1—2 


Sion. 


Provided that, subject to the right of objection hereinaft^ 

mentioned, the same jury may try, or the same 
assessors may aid in the trial of, as many 
accused persons successively as Court thinks 
fit. 

Synopsis. 


Trial by same jury or 
assessors of several 
offenders in succes* 


Legislative changes. 


Note No. 

i 


^'Refuses to, or does not, plead, or if he 


claims to be tried.'* 

Trial by same jury or assessors 
several offenders — Proviso. 


Note No. 
2 
of 

3 


Other Topics. 


Effect of the pioviso. See Note 3, Pts. 2 
to 4. 

No Case against accused — Procedure. See 
Note 2, Pt. 6. 

Plea of “not guilty.” See Note 2, Pts. 1 and 3. 


Section inapplicable to cases and counter- 
cases. See Note 3, Pt. 5. 

Simultaneous trial of several persons illegal. 
See Note 3, Pt. 4. 


^ 1. Legislative changes. 

The first paragraph of this Section corresponds to Section 363 of the 
Code of 1861 and Section 238 of the Code of 1872. The proviso corresponds 
to Section 347 of the Code of 1861 and Section 265 of the Code of 1872. 


2. “Refuses to, or does not. plead, or if he claims to be tried.” 

.\n accused person charged with an offence can either plead “guilty 
or may “claim to be tried.” A plea of “not guilty” is not recognised by the 
Code.^ though such a plea, if made, will be considered as amounting to a 
"claim to be tried.” As a matter of practice however, the expression "not 
guilty” is generally used and is taken as amounting to a "claim to be tried. 

Where an accused makes no answer to the question whether he is 
guilty, an enquiry should be made whether he is obstinately mute or is dumb 
r.v vilitatione del. In cither case a plea of claiming to be tried should be 
i-ccordcd and the trial proceeded with.2 Where, in answer to a charge of 
murder, the accused stated: *T did not mean to kiU him; why should I kiU 
my brother? Nor did I strike him so much that he should die,” it was held 
that the statement amounted to a plea of “not guilty.”^ Sec aho the under- 
mentioned casc.^-' - ... '• .. 

Where an accused is put upon his trial and has pleaded “not guilty.. 

to the charge or has claimed to be tried he is entitled to have the trial 

(Code of 1861— Ss. 363 and 347.) 

363. If the accused person shall refuse to plead, or shall 
Befusal lo plena or plen tried, tho Court shall proceed to try the case, taking 

of claim. all the evidence that is forthcoming. 

The ■’inme Jury or asses- 347. The same jury, if not objected to, may try, or the spme 

.SOTS Jtiaij try in succession assessors may aid in the trial of, as many accused persons succes- 
several offenders. sively as to the Court shall seem expedient. 


Section 272 — Note 2 

1. (1914) 1914 Cal 901 (904) : 4l Gal 1072 : 15 

Cri L Jour 460, v. Nirmal 

Kanta Roy. 

2. (1069) Eatanlal 19 (19), Reg Sattya. 

3. (1870) 2 N W P H C K 479 (480), Queen v. 

Jlursookh. 


3a (1883) 1883 Pun Re Cr No. 22 page 50, 
Fakir v. Empress. Accused saying 
that he killed A but claiming that 
he was not liable to punishment as 
the Court had no jurisdiction over 
him — Plea is one of claiming to bo 
tried. 
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pY^ceeded witM as a protection against a future proceeding against him in 
respect of the same charge.® He cannot be released without trial on the ground 
that there is no case against him.® Nor can he be convicted without trial solely 
upon a confession before the committing Magistrate. 


3 Trial by same jury or assessors of several offenders— Proviso, 

It has been seen in Section 233 ante that where several charges are 

made against an accused person, the general rule is that each charge should/ 
be tried separately. The same principle will also apply where several persons 
are accused of offences in a case. The general rule is that they should be 
tried separately except in cases falling within Section 239.i This proviso enacts 
that in those cases in which several accused persons in a Sessions case are 
to be tried separately, it is not necessary to choose a fresh jury or a fresh 
set of assessors for each such separate trial and that the same jury or assessors 
may act in all the trials, subject, of course, to the right of the accused 
provided in the Code to object to the jury or any one or more members of 

the jury.^ 

But the same jury may try or the same assessors may aid in the 
trial of any number of accused persons in a case only one after the other 
and not simultaneously? A simultaneous trial in such cases is an illegality 
which is not curable by Section 537 of the Code. 

In the undermentioned case® certain members of two opposing parlies 
in a riot were sent up for trial under two distinct committals. After the close 
of the case for the prosecution in one of the cases the Sessions Judge post- 
poned the taking of the evidence for the defence and proceeded to examine tlie 
witnesses for the prosecution in the other case before the same jury. He 
then took the evidence of the witnesses for the defence in the first case and 
in the counter-case in the order named and then summed up the tacts m 
both the cases to the jury who returned a verdict in respect of all the accused. 

Princep, J., observed as follows: — 


•‘The law declares that the, ‘same jury may try as many accused persons successively 
as to the Court seems fit.’ By this wo understand that one trial is to follow the other, that is. 
that on the conclusion of one trial, the same jury may proceed to try tho accused in the next 
case’ The law does not contemplate that two trial.s shall he conducted piecemeal m such a 
manner that at their conclusion, tho jury shall he called upon to decide at one and tho same 
time upon two distinct classes of ovidence. which, though they have points m common, require 


4. (1883) 12 Cal Tj R 120 (121), Empress v. 

Hagambur. 

(1868) 10 Suth VV B Cr 13 (43). Qio'cn v. 
Srihant CItnrnl. 

(1001) 1 Cri L Jour 772 (773) (Bom). A’"'* 
peror y. Isvioi/. Jud^e 

considering that tho ploa of the 
accused did not amount to a ploa of 
guilty. 

5. (1881) 1881 All W N GO (CO), Eviprcss v. 

Sunder. 

6. (1881) 1081 All W N 60 (60). Empress v. 

Sunder. 

[See also (1874) 1874 Bun Ro tr 
No. 3pago 5 .Croton V. Jamnl Khan. 
A Sessions Court has no authority 
to discharge an accused person duly 
committed without trial.] 


7. (1870) 2NW P II 0 R 479 (480). Queen 'v. 

Hursoohh. . _ i ^ 

Note 3. _ 

1. (1887)9 All 462 (457), V. Abdul Kndir 

2. (1026) 1926 All 334 (836) ; 48 All 32.5 : 27 

Cri L Jour 44.5, Itnjiusznman Khan 
V. Chhotey. 

(1931) 1931 Cal 709 (709, 710) : 1931 Cri Cas 
939 : 32 Cri L Jour 11 :].:! iihja 

Paihiir v. Khundin Koriiim . 

3. (1931) 1931 Cal 709 (700, 710) :103l Cri Cas 

989: 32 Cri L Jour 129.3, 

Paihar v. Khudha Karigai 

4. (1921) 1921 L r. 51(65); 11 Low r.ur Rul 

73 ; 23 Cri L -Tour 10. JT. M. Eusoo/ 
V. Emperor. 

.5. (1881) 6 Cal 96 (09). llos^ein JJuhsh v. 
EmproiS. 


Seo. 272 
Notes 

2—3 



Sec. 272 
Note 8 

Sec. 278 
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careful discrimmation as bearing upon the guilt or innocence of two sets of accused.. - Indepen- 
dently of the irregularity of the proceeding no jury ought, we think, tp,b6 placed in 'such an 
embarrassing position.” ' ^ 



(1) In trials before the High Court, when it 
_ ^ appears to the High Court, at any time before 

tellable changes"*"*' the Commencement* of the trial of the person 

charged, that any charge or any portion thereof 
is clearly unsustainable, the Judge may make on the charge an 
entry to that effect. 

(2) Such entry shall have the effect of 
staying proceedings upon the charge or portion 
ot‘ the charge, as the case may be. 

Si/nopsis. 


Effect of entry. 


Note No. 

Object and applicability of the Sec* 

tion. 1 

”The Judge may make an entry to that 


Note No. 

effect” — Sub'section (1). 2 

Effect of the entry — Sub-section (2). 3 


Other Topics. 

Chargf clearly unsustainable — Else section inapplicable. Seo Note 2, Pt. 2. 

1. Object and applicability of the Section. 

The Section is intended to provide a short and effective way by which 
charges which have no merits may be disposed of.^ This special power is, 
however, only conferred on the High Courts" and cannot be exercised by Ses- 
sions Judges.^ 


Applications under this Section should be disposed of by the High 
Court in the exercise of its ordinary original criminal jurisdiction.^ 

2. "The Judge may make an entry to that effect”— Sub-seotion (1). 

Where the Court is of opinion that no offence is made out, it is its 
duty to make an order under this Section and stay proceedings.' But the charge 
must be clearly unsustainable; otherwise the judge should not take into his 
own hands the functions of the jury." Where in a trial’ before the High Court 
it appeared that the mode of taking evidence in the preliminary investigation was 
entirely erroneous, it w-as held that an entry under this Section should be made! 
and the prisoner sent back before the Magistrate for the depositions to be 

;aken afresh.^ . . 

• (Code of 1882— S. 273— Same.) 

» *•*••.* * 

(Code# of 1872 and 1861— Nil.) 


Section 273 — Note 1. 

1 (1029) 1929 Cal 756 (760): 57 Cal 1042:31 

CriLJour 506: 1929 Cri Cas 468 
(F Bi, Giris-Jt Chandra v. Eviperqr. 

2 (1029) 1929 Cal 756 (760): 1929 Cri Cas 468 : 

57 Cal 1042: 31 Cri L Jour 506 (P B), 
QiridiChandra v. Emperor. 

3 (1935) 1935 Nag 202(204): 1935 Cri Cas 1099: 

86 Cri L Jour 138J, Maroti J airam v. 
Emperor. 

(Seo (18S0) 7 Cal L R 148 (143), 
Empress v. PoreshoUah Sheikh.} 


4. (1883) n Cal 897 (404), In re Churoo Chun- 
dcr ilullick. 

Note 2. 

1. (1804) 21 Cal 97 (99). Queen v. Sukee Knar. 

2. (1929) 1929 Cal 756 (76l): 1929 Cri 

57 Cal 1042: 81 Cri L Jour f06 (F B), 

CirishChandra v. Emperor. 

3. (1868) 1 I ong L R 0 Cr 87 (38, 39). Queen 

V. E'xjJirishna Mitter. Mode of tas- 
ing the evidence in the prelinunary 
investigation erroneous— Note must 
ho made. 
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3. Effect of the entry — Sub-seotion (2). Sec. 273 

An entry made under this Section has not the effect of an acquittal. Note 3 
The accused may again be tried for the same offence.^ Section 439 infrc has 
no application to an entry made under this Section. See sub-section 4 of 
that Section. For stay of proceedings under other Sections, see Sec. 145 sub- 
section 5; Sec. 240; Sec, 464 sub-section 2; and Sec. 465 sub-section 1. 


(7, — Choosing a jury. 



Number 

jury. 


, (1) In trials before 
the High Court the 
jury shall consist 
of nine persons. 

(2) In trials by jury before 
the Court of Session the jury 
shall consist of such uneven 
number, not being less than 
three or more than nine, as the 


Local (tovernment, by order ap- 
X>licable to any X)articular dis- 
trict or to any particular class 
of offences in tliat district, may 


direct. 


274.* (1) trials before 

the High Court the 
jury shall consist 
of nine persons. 

(2) In trials by jury before 
the Court of Session the jury 
shall consist of such uneven 
number, not being less than 
five or more than nine, as the 
Local Government, by order ap- 
Xdicable to any particular dis- 
trict or to any particular class 
of offences in that district, may 
direct : 


Provided that., ichere any accused person is charged with an 
offence punishable with death,, the jtiry shall consist of not less than 
seven persons and,, if practicable, of nine persons. 

Synopsis. 

Note No. Note No. 

Legislative changes. 1 “Jury." meaning of. 3 

Non-compliance with the Section — Jury in cases of offences punishable 

Effect of. 2 I with death — Proviso. 4 


Sec. 274 



Other Topics. 

Effect of S. 32G. See Note 4, Pts. 1 and 2. 
• (Code of 1882— S. 274-Samc.) 


(Code of 1872— S. 236.) 

Number of jury. 236, In trials by jury before the Court of Session, the jury sli.ill 

consist of such uneven number, not being less than three nor 
more than nine, as the Local Government, by any general order applicable to a>iy partirvilar 
district or to any particular classes of offences in that district, directs. 


Note 3. 

1. (1932) 1932 Sind 157 (159); 1932 Cri Cas 093: 20 Sind L R 407; 3-1 Cri L Jour 1-4. J/ona onj v 
Emperor. 

[See also S. 403, Explanation.] 


Cr. P. C. 192 & 198 
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8eo. 274 
Notes 
1—4 


$ 


1. Legislative changes. 

Difference between the Code of 1861 and the Code of 1872: — 

The number of which a jury was to consist, under the Code of 1861, was 
five or an uneven number not less than five and not more than nine. 
This number was reduced to three in the Code of 1872. Both Section 327 of the. 
Code of 1861 and Section 236 of the Code of 1872, however dealt with the 
number of jury in Sessions Courts only. 

Difference between the Codes of 1872 and 1882: — 

The provision as to the number of jury in the High Courts was newly 
added to the Section. 

Difference between the Codes of 1882 and 1898: — 

There was no change effected in the Code of 1898, but by the Amend- 
ing Act of 1923, the word “five" was substituted in sub-section 2 of the Section 
for the word “three" which occurred in the second paragraph of the old Sec- 
tion. The proviso to the Section was also newly added by the Amending Act^ 

2. Non-compliance with the Seotion — Effect of. 

A trial by a jury consisting of a larger number of men than is autho- 
rised by the Section is a nullity.^ 


3. “Jury,” meaning of — See Section 267, ante. 


4. Jury in cases of offences punishable with death — Proviso. 

As has been seen in Section 269 ante the Local Government may 
direct that the trial of certain offences shall be by jury in any District. Where 
an offence punishable with death is so declared to be triable by jury, this 
proviso will apply, and the jury should consist of nine persons unless it is 
impracticable to get that number, in which case the number should be at 
least seven. Under Section 326 infra the number of jurors to be summoned is 
to be double the number required for the trial. Where a lesser number of 
persons is summoned, and some of them do not attend with the result that 
seven persons are empanelled it cannot be said that it is impracticable to get 
a jury of nine, and consequently, the tribunal is not one legally constituted.^ 
Where only 14 persons were summoned but eleven of them were present out 
of whom, however, only seven were empanelled and it was not shown that 
it was not practicable to get nine persons, it was held that the jury was 
illegally constituted and the trial bad.2 


(Code of 1861— S. 327.) 

Number of which the 327. In trioU by Jury before the Court of Session the Jury 
Juryisto'con-iUt shall consist of /ire persons, or of such number being an 

number, and not being less than five or more than nine as the- 

Local Government by any general order applL-able to any particular District or to any parti- 
cular classes of offences in that District, shall direct. 


Section 274 — Note 2. 

[See (1904) 1 Cri L Jour 43 (44): 26 All 
211, Emperor v. George Booth.} 

Note 4. 

(1928) 1928 Cal 645 (615. 646): 55 Cal 794 : 
29 Cri L Jour 927, Serajul Islam 
V. Emperor 12 persons only sum- 
mojiBcl. 

(1930) 1930 Cal 716 (717): 1930 Cri Cas 1116, 


Bemembrancer of Legal Affairs, 
Benjal v. Benasir Ahmad. Only 14 
persona summoned. 

[See also (1930) 31 Cri L Jour 425 (426): 
122 Ind Cas 557 (Cal), Amir Khan 
V. Emperor ] 

2. (1930) 1930 Cal 60 (61): 66 Gal 1154: 81 
Cri L Jour 877, 1930 Cri Cas 612, 
Dwarika v. Emperor. 
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But where eighteen persons were summoned out of whom only eight 
attended and consequently only a jury of seven was empanelled, it was held 
* that the proceedings were not vitiated 

An objection as to the proper constitution of the jury touches the very 
consiituiion of the Court and there is no onus upon the accused to show that 
the conditions necessary to empanel a lesser number than nine, did not exist. 
It is the duty of the Judge to consider whether it is not practicable to have 
a jury of nine.^ 

It has, however, been held in the undermentioned cases^ that an 
objection by the crown as to the constitution of the jury cannot be taken for 
the first time in appeal against an acquittal or even at the end of the trial 
when the accused themselves have no complaint in respect thereof. It is sub- 
mined that this view is open to criticism. If the objection is one which affects 
the very constitution of the Court^ it must be one affecting the jurisdiction of 
the Court itself and, under general principles of law, can be raised at any time. 


275 . In a trial by jury 

before the C-3urt 
of Session of a 
person not being 
an European or an 
American, a majo- 
rity of the jury 
shall, if he so desires, consist of 
persons who are neither Euro- 
pears nor Americans. 


275 . ( 1 ) ^ 

jitrf/ before the 
Hiffh Court or 
Court of Setsion of 
a person who has 
been found under 
the provisions of this Code to he 
an European or Indian British 
subject^ a uiajoritij of the jury 
shall ^ if such person before the 
first juror is called and accepted 
so requires^ consist^ in the case 


Jury for trial 
of persons not 
Europeans or 
Americans be* 
fore Court of 
Session. 


Jury tor trial 
of European 
and Indian Bri- 
tish subjects 
and others. 


Seo. 274 
Bote 4 


Seo. 27d 


* (Code of 1882 — S. 275— Same as tbab of 1893 Code.) 

(Code of 1872— S. 241.) 

241. In a trial by jury, before the Court of Sossioo, of a person not being a European 
Jury for trial nf per- or an .\merican, at least oiiu-half of the jury shall, if the accused 
son^ not Europeans or person desire it, consist of persons who are uoitlior Europeans nor 
Americans Americans. 


(Code of 1861— S. 325.) 

325. In a trial by Jury before the Court of Session in wb«ch a person not belonging to 
How the Jury is to be the races specified in S. 323, shall bo tried, at least one-half of the 
constituted for the trial Jury if the accused person desire it shall consist of persons not be- 
oj other persons. longing to either of such races. 


2a(l93:)l935 Cal 407 (411): 02 Cal 900 : 30 
Cri L Jour 944 ; 1935 Cri Cas 630, 
Emperor v. Dent PermnnieJe 
(1934) 1934 Cal 10 (13) : 61 Cal 190- 36 Cri 
L Jour 803 : 1934 Cri Cas 2G. JVlufc- 
unda Murnri Pnl v. Emperor. 

8.(1931) 1931 Cal 793 (795) : 58 Cal 1272 : 33 
Cri L Jour 129:1931 Cri Cas 1057, 
Shahebali Sheikh v. Emperor. 

4. (1980) 1930 Cal 291 (291) ; 57 Cal 


1930 Cri Cas 379, Ttcmembranccr of 
Ije'tal Affairs, Denial v Dhajoo 
Majhi. Objeciion in apiio.al. 

(1932) 1932 Cal 750 (751 ):33Cri L Jour 
869: 1932 Cri Cas 714, Dctnemb- 
rancer of Legal Affairs, Denial v. 
Ajit Munchi. Objeciion at the end 
of trial. 

5. CSee cases cited in foot-notes (1), (2), and 
(3) above.] 
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Sec. 275 
■Note 1 


of an European British sul^ecty 
of persons who are Europeans w 
Americans and^ in the case of 
an Indian British subject^ of 
Indians, 

(2) In any such trial by jury 
of a person who has been found 
under the provisions of this Code 
to be an European {other than an 
European British subject) or an 
American,, a majority of the jury 
shall^ if practicable and if such 
European or American^ before 
the fit'st juror is called and ac- 
cepted^ so requires, consist of per- 
sons who are Europeans or 
Americans, 


Synopsis. 


Note No. 

Scope of the Section. 1 

Right to be tried by majority of jurors 

of the nationality of the accused. 2 
Privileges of Europeans other than Bri- 


Note No. 

tisb Subjects. 3 

*‘Wbo has been found Indian 

British Subject." 4 

“European." 5 


1. Scope of the Section. 

Section 275. as it stood before 1923 provided that, in a trial by jury of 
a person not an European or American, a majority of the jury should con- 
sist of persons who were neither Europeans nor Americans. Section 450, now 
repealed, provided that in all trials, of European British subjects before the 
High Court or the Court of Session the accused may claim to be tried by jury, 
half the number of which should be Europeans or Americans, provided, in 
cases triable with the aid of assessors, he may, instead of claiming to be tried 
by jury, claim that half the number of assessors, should be Europeans or 
Americans. Section 460, also now repealed, provided tliat in the case of an 
European not being a British subject, or an American, half the number of the 
jury or assessors, as the case may be, should, if practicable, consist of 
Europeans or Americans.^ This Section and Section 284-A together deal with 
the matter dealt with by the said Sections 275, 450 and 460, but with the 
following important changes: — 

1. In trials by jury '. — 

If the accused is an European British Subject he may claim that the 
majority of the jury shall be Europeans or Americans. If the accused is an 
Indian British Subject he may claim tliat the majority of the jury shall consist 
of Indians. If he is an European not being o. British Subject, or an American 
he may claim that a majority of the jury shall consist of Europeans or Am- 
ericans and this will be allowed only where it is practicable. 

Section 275— Note I. press v. JohnLoudley. Case under 

1. [See also (1865) 3 Suth W R Or H (14), Em- Sec. 823 of the Code of 1861.] 
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2. In trials with the aid of assessors -. — 

If the accused is an European British Subject he may claim that all the 
assessors should be Europeans or Americans. If he is an Indian British Subject 
he may claim that all the assessors should be Indians. If he is an European not 
being a British Subject or an American he may claim that all the assessors 
shall be Europeans or Americans and this will be allowed where it is practi- 
cable to do so. 

The claim to be tried as an European or Indian British Subject men- 
tioned in Sections 528- A and 528- B infra is a different and distinct one from 
the claim to be tried by a majority of European or Indian Jury as mentioned 
in this Section, though it can only be put forward by a person who has, in 
the language of the Section, been found under the provisions of the Code to 
be an European or an Indian British Subject.^ 

A claim to be tried under this Section can validly be made whether 
the complainant and the accused are both European or Indian British Subjects, 
or one is an European and the other an Indian British Subject.® 

2. Right to be tried by majority of jurors of the nationality of the 
accused. 

Under the High Court Criminal Procedure .A.ct, 1875 a person who was 
not an European British Subject was not entitled to be tried by a jury consisting 
of a majority of persons who were neither Europeans nor Americans. ^ Such a 
right was first recognised by the Code of 1882. There is, however, no provision 
that the jurors should be co-relieionists with the accused.^ 


3. Privileges of Europeans other than British Subjects. 

Europeans other than European British Subjects or Americans have, 
under sub-section 2 of this Section, a right that a majority of the jury sliall, 
if practicable consist of persons who are Euroi>eans or Americans; and, under 
Section 285-.^., in the case of trials with the aid of assessors, all the assessors 
shall, if practicable, be persons who arc Europeans or Americans. They have 
no other special privileges.^ 

4. ‘*Who has been found Indian British Subject.” 

It is not sufficient for the accused to merely assert that he is an Euro- 
pean or Indian British Subject. He should have been found under the pro- 
visions of this Code to belong to the particular nationality.^ .As to such pro- 
visions, see Sections 443, 528-.A and 528-B, infra. 


3. European.” 

An “-Anglo-Indian” is not an European within tlie meaning of this 


Section.^ 

“27(1025)1925 Cal 384 (387): 51 Cal 080 : 2G 
Cri L Jour 385. F.ntperor v. Ilarcn- 
dra Chandra. 

3. (1935) 1935 Rang 07 1081 : 1.3 Rang 104 : 3G 
Cri L Jour 595 : 193.5 Cri Cas 1G7 
(!-’ R), U. 11'. Scott V. Emperor. 

Note 2. 

1. (1875) 1 Bom 232 (23G) ; Rej v. Lulu Dhai 

Gnpaldns. 

2. (1865) 1 Suth W R Cr 2 (2). In rr. Bharat 

Chandra Christian. 

Note 3. 

1.(1033) 1033 Nag 18G (117): 34 Cri L Jour 


505 : 1033 Cri Cas GIO, Retjo v. Eni' 
peror. 

Note 4. 

1. (1925) 1925 Oudh 4G9 (470) : 28 OuJh Cas 
230: 26 Cri L Jour 1217, F. S. Jlay 
V. Emperor . 

(1920) 1920 Sind 23 (-23); 22 Sind L R 172 : 
20 Cri L Jour 721, EiHvei\<r v. 
Soomar Ahdulhi. 

Note 5. 

1.(1934) 10.34 Pat 200 (201): 13 Pul 177: 35 
Cri L Jour 827 : 1084 Cri Cus 334, 
Guthrie Emp^'ror. 


Seo. 27d 
Notes 
1—6 
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270,* The jurors shall be chosen by lot from the persons 

Jurors to be chosen summoned to act as such in such manner as 

the High Court may from time to time by 

rule direct : 

Provided that — 


//•«/, pending the issue under this Section of rules for any 
Existing practice Court, the practice now prevailing in such Court 
maintained. iq Tcspect to the choosing of jurors shall be 

followed ; 

srcondly^ in case of a deficiency of persons summoned, the 
Persons not sum- nuiuber of jurors required may, with the leave 
monedwheneiigibe. of Court, be choseu from such other persons 

as may be present ; 

iMrdhf, in a trial before any High Court 


Trials before spe- 
cial jurors. 

such High Court 


in the town which is the usual place of sitting of 


(a) if the accused person is charged with having commitr 
ted an offence punishable with death, or 

{If) if in any other case a Judge of the High Court so 
directs, the jurors shall be chosen from the special jury list here- 
inafter prescribed ; and 

fourihly, in any district for which the Local Government 
has declared that the trial of certain offences may be by special 
jury, the jurors shall, in any case in which the Judge so directs, 
be cliosen from the special jury list prescribed in S. 325. 


• (Code of 1882— S. 276.) 

276. The jurors shall be chosen by lot from the persons 

Jurors to he chosen by surnmoned to act as such, in such maunoc as the High Court may 

lot. from time to lime by rulo diroct : 

Proviso. Provided that— 

first, pendiop the issue under this Section of rules for any 

Erisling practice Court, the practice now prevailing io such Court in respect to the 

tained. choosing of jurors shall be followed ; 

secondly, in case of a deficiency of persons summoned, the 
Persons not summoned number of jurors required may, with the leave of the Court, be 
uhen eli'jible. chosen from such other persons as may be present ; and 

Trials before special thirdly, in the Presidency towns— 

Jurors. accused person is charged with having committed an oaence punishable 

with death, or 

(6) if in any other case a Judge of the High Court so directs, 

the jurors shall be chosen from the special jury list hereinafter prescribed. 

(Code of 1872-S. 240.) 

Jurors to be chosen by 240. When the trial is to be by jury, the jury shall bo 

, . chosen by lot from the persons summoned to act as jurors. 
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Synopsis. 


Note No. 

Legislative changes. 1 

Scope of the Section. 2 

"Shall be chosen by lot from the per- 
sons summoned to act." 3 


Note 

Deficiency of persons — Second proviso. 
Special jury. 

Defect in selecting jurors by lot. 

High Court rules as to balloting. 


No. 

4 

5 

6 
7 


Other Topics. 

’"Jurors"— Both special and common. See Note Lots from particular class. See Note 8. Pt. 4 
4 ^ Pt. 1 . ‘^PersoDS present.** See Note 4, Pts. 5 & C« 


1. Legislative changes. « r , ^ j < 

1. There was no material difference between Section 342 of the Code ot 

1861 and Section 240 of the Code of 1872 corresponding to this 
Section. 

2- Difference between the Codes of 1872 and 1882: 

A proviso corresponding to the proviso first, second and third of 
this Section was added in Section 276 of the Code of 1882. 

The words “in such manner as the High Court may from time to time 
by rule direct” were newly added. 

3. Difference between the Codes of 1882 and 1898: 

The last paragraph of the proviso was newly added in 1898. 

4. Amendment in 1923: — 

The words “in the Presidency Towns” were substituted by the words 
“in a trial befiore any High Court in the town which is the 
usual place of silting of such High Court.” 


Seo. 276 
Notes 
1—2 


2. Scope of the Section. 

Section 326 infra provides that the names of those who are to be 
-summoned to act as jurors should be drawn by lot from among the whole 
body of persons who are in the list of jurors. This Section provides that those 
again who are to try a particular case are to be similarly chosen by lot from 
among the persons so summoned, or, where there is a deficiency, from amongst 
such other persons as might be present in Court. Where a judge fails to 
obtain a panel in this manner it is his duty to postpone the trial until the 
requisite number of jurors has been obtained in the manner provided by law.i® 
The object of these provisions is to secure an impartial trial by rendering 
impossible any intentional selection of jurors to try a particular case and an 
accused person has a right to claim to be tried by a jury chosen with strict 
regard to all the safeguards provided therein to secure perfect impartiality. ‘ 

(Code of 1861— S 342.) 

342. Wbonovor a trial by jujy is to be beld, the persons who are to constitute the 
Jurors to be chosen by jury shall be chosen by lot immediately before the commencement 
2^2 of the trial from the jurors who attend in obedience to the summons. 

- a • • * • * 


Section 276 — Note 2. 

la(1903)7 Cal W N 188fl01. I9‘J), Brojendra 
hoi Siirhar v. Eni'peror. 

1. (1927) 1927 Cal 787 (7901 : 28 Cri L Jour 
889, Bosonali v. Emperor. Over- 


ruled ou another point by 1028 Cal. 
83 (P B). 

(1911) 12 Cri L Jour 537 (5.39) : 12 Ind Caa 
513 (Oudh), Ahmad v. Emperor. 
Procedure prosenbed by S. 270 is 
impocativo and it must be followed. 
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This Section and the following Sections 277, 278 and 279 must be read, 
together as prescribing the procedure for empanelling jurors, ^ the former, 
with all its provisos, being a general Section dealing with the general nature 
of the procedure, the details of that procedure being given in the latter.^ The 
procedure to be adopted is as follows: — In the first instance a ballot should 
be taken from among the persons summoned xmder Section 326,^ without 
any preliminary enquiry as to how many of them are present i. e., the names 
of the persons summoned should be drawn from the box, one by one, each 
after another, and called aloud as each is drawn and the accused asked whe« 
ther he has any objection to such juror. If he objects, the objection should.be 
decided and the juror either retained or rejected as the case may be. When 
all the names have been so drawn and a number of persons have answered 
to their names and accepted without objection, a deficiency in the number of 
persons required, if any, will become manifest. The deficiency will be the 
number by wJiich the number of persons answering their names and em- 
panelled falls short of the number of persons of which the jury should consist. 
At this stage the second proviso to the Section begins to operate and the 
Court has to exercise a discretion whether to allow persons to be chosen 
from among those present in Court in sufficient number to supply the de- 
ficiency, or whether to adjourn the case for a fresh jury to be supitnoned. 

If the Court decides to choose from among the persons present, the accused 
should be asked as each such person is chosen whether he objects to liim and 
after deciding the objection should proceed to choose other persons present in 
the same manner until the deficiency is made up.® 

A jury not empanelled in accordance with these principles is not 
one constituted in accordance with the law.® 

3. “Shall be chosen by lot from the persons summoned to act." 

Sub-section 2 of Section 279, infra indicates that the manner of choosing 
by lot provided by this Section applies only to jurors attending in obedience 
to summons and not to persons selected from those present in Court. ^ 


It is desirable, if not necessary, tliat the judge should, where all the 
jurors have been chosen by lot, specifically state that they liave been so 
chosen by lot.^ Where one of the jurors was a person who was not entitled 
to sit on the jury, having not been summoned, it was held that the Court was 


2. (1931) 1931 Cal 793 {794) : 58 Cal 1272 : 33 

Cri L Jour 129 : 1931 Cri Cas 1057, 
Shahebali Sheikh v. Em 2 >t:ror. 

(1933) 1933 All 941 (946) : 56 All 210 ; 35 
Cri L Jour 668 : 1933 Cri Cas 1561, 
Lain V. Emperor. 

3. (1928) 1928 Gal 83 (87) : 55 Cal 871 ; 29 Cri 

L Jour 437 (F B), Kedarnath Mahlo 
Y. Emperor. Per Mukerji, J. 

4. (1929) 1929 Oudb 154 (155) : 80 Cri L Jour 

« 384. Jlam Adhbe v. Em 2 icror. 

5. (192$) 1928 Cal 83 (86) : 55 Cal 371 : 29 Cri 

L Jour 437 (F B). Kedarnath ^£ahlo 
V. Emperor. 1927 Cal 242 and 1927 
Cal 787, overruled. 

6. (1928) 1928 Pat 1 (9) : 7 Pat 61 ; 28 Cri L 

J 881 (F B), Akbar Ali v. EmiJeror. 
(1927) 1927 Cal 593 (595) : 04 Cal 1026 : 28 
Cri L Jour 616, Rahatnat Sheikh v. 


Emperor. But so far as the deci* 
sioD says that the choosing by lot 
applies only where more than the 
required uumber are present, it must 
be deemed to be overruled by 1928 
Cal83.(FB). 

(1929) 1929 Cal 92 (93) : 30 Cri L Jour 484, 
intez Mayidal v. Emperor. 

Note 3. 

1. (1917)1917 Mad 770 (771): IS Cri L Jour 

15 (16), In re Anipc Pelladu. Dis- 
senting from 93 .-Ml 885. 

(1925) 1926 Cal 793 (799): 26 Cri L Jour 
819, Oovernment of Bemjal v. 
Muchu Khati. 

[See also (1928) 1928 Cal 88 (36) r 65 
Cal 371 : 29 Cri L Jour 437 (F B), 
Kedarnath Zlahto v. Emperor.^ . ' 

2. (1027) 1927 Nag 117 (117j : 28 Cri L Jour 
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not properly constituted.® 

Where out of the persons summoned, the Court asked those who knew 
English to sit apart and from out of such persons chose the number required 
by lot, and this procedure was consented to by the Public Prosecutor and the 
counsel for the accused, in view of the fact that there were, in the case certain 
documents in English and identity of hand-writing was a fact in issue, it was 
held, that the choosing having been done by lot the action of the Court in 
making the choice from amongst those who knew English was well within its 
inherent powers of ensuring a fair trial.^ 

4. Deficiency of persons — 2nd proviso. 

The word “juror” in the 2nd proviso to the Section is a general term 

meaning both special and common jurors and therefore the procedure provided 

therein for making up any deficiency in the number of persons summoned 

applies both to common as well as to special jurors called ixnder the 3rd and 

4th provisos to the Section. ^ Thus where eighteen special jurors were summoned 

but only five were present, it was held that it was open to the judge to 

supplement the five special jurors with persons who happen to be present 

though they were not in the special jury list.® 

Where the jury, at the end of the ballot, were found to be four short 

and four gentlemen fit to be jurors were chosen from among the by-standers 

it was held that the procedure adopted was correct.® 

As has been seen in Note 2 above, the Court has a discretion in case 

of a deficiency in the number of persons summoned, either to choose the 

iiumbcr of jurors required from among those present and proceed with the trial, 

or to adjourn the trial.’’ But the persons from amongst whom the deficiency is 

made up must be present in Court. Persons who arc not present in Court cannot 

be sent for, for the purpose of being called as jurors and then chosen. A trial 

with a jury consisting of persons so chosen is not a trial by a jury empanelled 

according to law.® 

A person is “present” within the meaning of the Section if he is in the 
precincts of the Court building cither because he has been summoned for other 
cases or by mere chance. It is not necessary tliat he should be present within 
the four walls of the actual Court room in which the proceedings are being 
conducted. The intention of the Legislature is only to prevent the summoning 
of the individuals from the locality where a deficiency occurs in the number of 
persons summoned.® 


177, Sonia Koshti v. Emperor. 

3. (1927) 1927 Cal 820 (820) ; 28 Cri L .lour 

874, Emperor v. Ijnn. The High 
Court, did not however order a 
retrial as the verdict was in accord- 
ance with the facts of the case. 

4. (1930) 1930 Cal 437 (440) : 32 Cri I. Jour 

4&.7 : 1930 Cri Cas 74S, Mohiiuldin 

V, Emp**ror . 

Note 4. 

1. (1931) 1931 Cal 793 (794, 79.v) ; 58 Cal 

1272 ; 33 Cri L .1 129 : 19.U Cri Cas 
1057, Shaheb Ah Slirikh v. Emperor. 
(1933) 1933 Cnl G3H (0:-9) ; GO Cal 725 : 34 
(^ri L Jour 109.S ; 1983 Cri Cas 1037, 
J/anir Sheihli v. Emperor. 

2. (1933) 1933 Cal G38 (G39) : GO Cal 725 : 31 

Cri L Jour 1098 : 1933 Cri Cas 1037, 


Manir Sheikh v. Emperor. 

3. (1931) 1931 Cal 178 (179) ; 32 Cri L Jour 

190 : 1931 Cri Cas 212 (P B), Empe- 
ror V. 1‘anchu Sheikh. 

4. (1926) 1928 Cal 83 (8G) ; 55 Cal 371 : 29 Cri 

Ij J 437 (F B), Kedarnath v. E m pi ror . 
(1931) 1031 Cal 178 (179) : 32 Cri Ii .Jour 
190 ; 1931 Cri Cas 242 (F B). Empe- 
ror V. Panr.hu Sheikh. 

5. (1929) 1920 Cal 728(729); .5G Cal s35 ; .31 

Cri L Jour 281 : 1929 Cii Cas 304, 
Ahedali Fakir v. Emperor. 

(1928) 1928 Cal 651 (552); 30 <’ii B Jour 
120, yid.'S'i'iirritiidiit v. F.mpiror. 
(1929) 30 Cril» .Jour 13C ll37(; 113 Ind 
Cas 32H (Cal), J.i > (f/ v. Emperor. 

6. [See (1932) 1932 Cal .530 l.Y.Vi): 59 Cal 1123 : 

33CriIj Jour O'Jl ; 1932 Cri Cas 5G4, 


Sec. 27& 
Notes 
3—4 
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There is no provision in the Code by which the Court is to ascertain 
before-hand how many of the persons summoned to serve as jurors have attended 
and thus to determine the deficiency which has to be supplied. The stage at 
which it should be ascertained whether the persons summoned have attended 
or not is not readied until their names are called out for the purpose of 
empanelling a jury.*^ 


The deficiency mentioned in the proviso refers to the deficiency in the 
number required to make up the quorum under Section 274 ante and not to 
the deficiency in the minimum number required for drawing lots.® 

The word "chosen" in the proviso simply means "selected" and not 
"chosen by lot."® 

5. Special Jury. 

Provisos 3 and 4 deal with cases in which a special jury may be 
summoned.^ A special juror is a person whose name has been entered in a 
special list of persons prepared under Sections 313 and 325 such persons 

having been selected by reason of their possessing superior qualifications in 
respect of property, character or education which make them fit to serve as special 
jurors. Where the accused is charged with an offence punishable with death a 
trial before the High Court should invariably be by a special jury. In other 
trials before the High Court if the judge so directs the jurors may be chosen 
from the special jury list. In the undermentioned case^ in which the accused was 
charged with an offence under Section 124-A of the Penal Code, the High 
Court allowed a special jury. 


6. Cefect in selecting jurors by lot. 

A defect 'or irregularity in the constitution of the jury, as for example, 

in not selecting jurymen by lot, is one curable by the application of Sec- 
tion 537 infra and, in any event, the failure to take the objection in time is 
a bar to raising it in the stage of appeal.* Thus where the Court simply 
selected five jurors out of the persons summoned to act as such without choos- 
ing them by lot, it was held that the irregularity was one curable under Sec- 


tion 537.2 

7. High Court rules as to balloting. 

See the undermcmioned case.* 

IsTfiil V. Eitipcrnr 1 

1 (1933) 10!^3 All 941 (940) : 56 All 210:35 
Cri L Jour 608 : 1933 Cri Gas 1501, 
Lnla V- Emparnr. 

8 (1933) 1933 All 041 1940, 047) : 56 All 210 ; 

35 Cri L .Jour 008 : 1933 Cri Cas 1561, 
Lain V Ett'pernr. 

9.(1933) 1933 All 941 (947) : 56 All 210:35 
Cri L Jonr 068 : 1933 Cri Cas 1501, 
Lnlfi V Emperor. 

[See nho (1917) 1917 Mad 770 (771) : 
18 Cri L Jour 15, In re Anipe 
Palladu.] 

Note 5. 

1. [See (1908) 8 Cri L Jour 281 (297) (Bom), 

Emperor v. Bahianjadhar Tilak.} 

2. (1928)1928 Bom 74 (74): 29 Cri L Jour 

411, Emperor v. Phillip Spratt. 


^ote 6. 

1. (1917) 1917 Mad 770 (771) : 18 Cri L Jour 

16(16), fnre Anipe Palladu. Dis” 
sentinfi from 33 All 385. 

(1882) 8 Crtl 739 (742). Empress y. Jhulboo. 
(1928) 1928 Pat I (5) : 7 Pat Gl : 28 Cri L 
Jour 881, Ahbar Ali y. Emperor. 
TUe decision in 1926 Pat. 31 to the 
contrary is no longer good law in 
view of this decision. 

2. (1927) 1927 Nag 117 (117); 28 Cri L Jour 

177, Snnia Koshli v. Emperor. Dis- 
tinguishing 33 All 385 and 7 Cal 
\V N 18-'; approying 8 Cal 739. 

(1929) 1929 Oudh 154 (155) ; 30 Cri L Jour 
984, Bam Adhin y. Emperor. 

Note 7. 

1. (1876) 1 Bom 462 (465), Bej y. Vithal Das. 
Case under S. 83 of Act 10 of 1875. 
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^ g I * (1) As each juror is chosen, his name shall be called 

Nan,e. of juror, to aloud, aud, upoD his appearaoce, the accused 

«ie called. shall be asked if he objects to be tried by such 


juror 

Objection to juror.. 

Provided 

Objection without 
grounds staled. 


(21 Objection may then be taken to such juror by the 

accused or by the prosecutor, and. the grounds 
of objection shall be stated : 

that, in the Hisih Court, objections without 
grounds stated shall be allowed to the number 
of eiirht on behalf of the Crown and eight 
on behalf of the person or all the persons 


charged. 


Legislative changes. 
Scape of the Section. 


Synopsis. 


Note No. 

1 

2 


Failure to object — Effect of. 
Defect in choosing jury. 


Note No. 

3 

4 


Other Topics. 

Representation by jurors— Not objection. See Note 2, Pt. 1. 

1. Le^isl^twe difference between the Codes of 1861 and 1872 

in this respect. 

2. Difference between the Codes of 1872 and 1882: - 

(a) The words “the Public Prosecutor, Government Pleader or other 

person appointed to conduct the prosecution” were substituted 
by the words “the prosecutor.” 

(b) A proviso corresponding to the proviso was newly added. 

3. The present Section is the same as the Section 277 of the Code of 

1882. 

• (Code of 1882— S 277— Same.) 


Nrttnea of jurors to he 
called. 

Objections to jurors. 
objection shall bo stated. 


(Code of 1872— S. 243, Paras. I and 2.) 

243. As each juror is chosen, his name shall bo called 

aloud, and. upon bis apiearanre. tho accused person shall bo askoi 

if he objects to be tried by such juror. 

Objection may then bo made to such juror by the accused 
person, or by tho Public Prosecutor. Government Pleader, or other 
person appointed to conduct the prosecution, and tho grounds of 


(Code of 1861— S. 343). 

343 Before tho commencement of a trial by jury the names of the jurors shall be called 

aloud, and upon the appearance of each juror, tho accu^oi pcc.ioii 
J^ames of jurors to he he asked if ho objects to bo tried by such juror. Any objoctioa 

called. may then be made to such juror by tho accused person or by the 

Government Pleader or other person appointed to conduct the 
■Objections. prosecution, and the grounds of objection shall be stated. 


6eo. 277 
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Sec. 278 


2. Scope of the Section. 

The names of the jurors summoned should be called out and the objec- 
tion of the accused to such persons taken. The Court cannot, before the names 
are so called, send them a^vay merely on their own representation that they 
were relations of the accused.^ 

i 

3. Failure to object — Effect of. 

The objection to each juror must be raised upon his appearance in 
obedience to the call made under this Section. A failure to object to a juror at 
that time would amount to a waiver^ on his part and if the trial proceeds the 
constitution of the jury cannot be assailed later on.^ 

4. Defect in choosing Jury. 

See Note 6 to Section 276. 

278/'' objection taken to a juror on any of the follow- 

Grounds of objec- Ing grounds, if made out to the satisfaction of 

the Court, shall be allowed : — 

(а) some presumed or actual partiality in the juror ; 

(б) some personal grounds, such as alienage, deficiency in 
the qualification required by any law or rule having the force of 
law for the time being in force, or being under the age of twenty- 
one or above the age of sixty years ; 

(c) his having by habit or religious vows relinquished all 
care of wordly affairs ; 

(d) his holding any office in or under the Court ; 

(e) his executing any duties of police or being entrusted 
with police-duties ; 

• (Code of 1882 — S. 278 — Same as that of 1898 Code.) 


(Code of 1872— Ss. 244, 245 and 405.) 

244. Any objection taken to a juror on any of the following 
Crounds of objection. grounds, if made out to the satisfaction of the Court, shall be 

allowed : — 

(1) any ground of disqualification within S. 405; 

(2) standing in the relation of husband, master or servant, landlord or tenant, to the 
person alleged to be injured or attempted to be injured by tho oflenco charged, or to the person 
on whoso complaint the prosecution was instituted or to the person accused ; 

(3) being in the employment of any of such persons; 

(4) being plaintiff or defendant against any of such persons in any civil suit; 

(5) having complained against, or having been accused by, any of such persons in any 

criminal prosecution ; . 

(G) any circumstance which, in tho judgment of tho Court, is likely to cause prejudice 
against or favour to, any of such persons, or which renders such person improper as a juror. 


Section 277 — Note 2. 

1. (1902-03) 7 Cal NY N 188 (192), Brojendra 
Lai Sarlior v. Emperor. 

Note 3. 

1. (1917) 1917 Mad 770 (770. 771); 18 Cri L 
Jour 15 (15, 16), In re An%pc Pal- 


ladu. 

2. (1929) 1929 Oal 1 (6): 30 Cri L Jour 494, 
Bcozlur Bahman v. Emperor. 

(1900) 2 Weir 616 (516), Uammade. 
(1982) 1932 Oudh 81(32): 33 Cri L Jour 280: 
1932 Cri Oas 63, Qirdliariji Singhv. 
Jxtendra Mohan Singh. 
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(f) his having been convicted of any offence which, in the 
opinion of the Court, renders him unfit to serve on the jury ; 

{g) his inability to understand the lan^age in which the 
evidence is given, or when such evidence is interpreted the lan- 
guage in which it is interpreted ; 

(/i) any other circumstance which, in the ox>inion of the 
Court, renders him improper as a juror. 

Synopsis. 

Note No. I 

Legislative changes. 1 ! Clause (g). 

Objection as to partiality— Clause (a). 2 j Failure to object— tttecl ot 

Inability to understand language — I 

Other Topics. 

Decision— Discretion of Court. See S. 279, Inability to understand language— Alleged 
Note 3. appeal. Note 4, Ft. 2. 

1. Legislative changes. . , , . ^ . r i 

1. The ground corresponding to Clause (h) of this Section was not found 

in the Code of 1861, but was introduced in Clause 6 of Section 244 of the Code 
of 1872. 

2. The subject-matter of this Section was found distributed in Sec- 
tions 244, 245 and 405 of the Code of 1872- Section 278 of the Code of 1882 
consolidated the matter in all the three Sections. 

3. There is no difference between the Code of 1862 and the Code of 

1898 in this respect. 

2. Objection as to partiality— Clause (a). , , ^ i, , 

Where a juror who was the master of a school of one A was alleged 

to be an acquaintance of the Public Prosecutor who was alleged to be the 
retained pleader of the estate of the said X, the accused himself having nothing 
to do with AT, it was held that that fact was not a valid ground of objection within 


Note No. 

3 

4 


See. 278 
Notes 
1—2 


Juror tozindcrslandthe 245. The Judge shall not allow any person to serve on the 

lamjuntjc i»i which evi- jury, unless such person understands the language in which the 
dence is (jiven or interpre- eyjjence is given or interpreted. 
ted. 

405. The following persons are incapable of serving as jurors 
DUqualifications. or as assessors, namely: — 

Persons who hold any office in or under the said Court. 

Persons executing any duties of Police or entrusted with any Police functions. 

Persons who have been convicted of any offence against the State, or of any fraudulent 
or other offence which, in the judgment of the Sessions Judge and Collector, renders them 

unfft to serve on the jury. , . , . , /r • x • i 

Persons afflicted with any infirmity of body or mind, sufficient to incapacitate them 


from serving. 

Persons who, by 


habit or religious vows, have relinquished all care of worldly affairs. 


(Code of 1861 — Ss. 334, 344 and 345.) 

334. The following persons are incapable of serving as jurors 
Disqualifications. assessors in trials before the Court of Session, namely ; — 

Persons who hold auy Office in or under the said Court. 

Persons executing any duties of Police or entrusted with any Police fuiictious. 
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Sec. 278 the meaning^ of this Section.^ But where it appeared that there was litigation 
Notes pending between the accused’s master and another person whose agent the 

2 — 4 juror was, it was held that the facts gave a ground for presumed partiality in 

the juror.^ 

3. Inability to understand language— Clause (g). 

Inability to understand the language in which the evidence is given or 
when such evidence is interpreted, the language in which it is interpreted, is 
a valid ground of objection. The effect of the incompetence of the juror on this 
ground is to deny to the accused an essential part of the protection accorded 
to him by law.^ But the mere fact that the juror does not know English is not 
a valid ground of objection.^ 

4. Failure to object Effect of. 

It is only where a cause of objection is known to the accused that his 
failure to object will preclude him from thereafter taking the objections. But 
if it is not known to liim, there is no reason why the Court, in a proper case 
should not give effect to it. The view that no evidence is admissible after 
verdict to establish the inability of a juror to understand the proceedings is 
erroneous. The duty of the judge to prevent scandal and perversion of justice 
which would arise from compelling or permitting an incompetent juror to be 
sworn is a continuous duty throughout the trial. Where, in appeal, it was 
alleged that some of the jurors did not understand the English language in 
whicli the proceedings took place, and it was stated that the appellants were 

Persona who have been convicted ot any offence against the State, or of any fraudulent 

or other offence which, in the judgmoQt of the Collector, tenders them unfit to servo on the 

Persons who are afflicted with any infirmity of body or mind, sufficient to incapaci- 
tate Ihocn from serving. 

Persons who, by habit or religious vows, have relinquishsd all care of worldly affairs. 

344. Any objection taken to a juror on any of the following 

Grounds of objection. grounds, if made out to the satisfaction of the Court, shall be 
• allowed: — 

(1) Any ground of disqualification within S. 334. 

(2) Standing in the relation of the husband, master or servant, landlord or tenant, to the 
person alleged to bo injured or attempted to be injured by the offence charged, or to the person 

on whose complaint the prosecution was instituted, or to the person accused; beiug in the 
employment on wages of either of such porsoDs; being plaintiff or defendant agaiust either of 
such persons in any civil suit, or having complained against or having been accused by either 
of such persons in any criminal prosecution. 

(3) Any circumstance which, in the judgment of the Court, is likely to cause prejudice 
against, or favour to. either of such persons. 

J uTor to understand the 345. The Judge shall not allow any person to serve on the 

lamjuaje in which evi- unless such person understands the language in which the 

dence is given or interpre- evidence is given or interpreted. 
ted. 


Section 278— Note 2. 

1. (1925) 1925 Cal 729 (780): 2G Cri L Jour 
l009.J^S5<irflf V. Emperor. 

2 (1928) 1928 Pat 31 (32); 7 Pat 50: 28 Cri L 
Jour 848, Trtjaf* iftnn v. Emperor. 
Note 3. 

1 (1988) 1933 P C 208 (209): 34 Cri L Jour 
843 (844): 12 Pat 811: 60 lod App 


364: 1933 Cri Gas 1306 .P C), Rjs Be- 
hari Lai v. Emperor. 

2. (1900) 2 Weir 615 (516), Be Mammadi. 

Note 4. 

1 (1933) 1938 P C 208 (210, 211): 84 Cri h Jont 
843 (846) 12 Pat 811: 60 Ind App 
864 : 1993 Cri Gas 1306 (P C), Sa » 
Behari Lai v. Emperor. 
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not aware of that fact at the time of empanelling the jury, it was held that the 
allegations in such cases should be supported by an athdavit filed in time so 
that the Crown could make the necessary inquiries and file counter-affidavits 
if necessary before the appeal came on for hearing.^ 


Decision of objec- 
tion. 


279.* (1) Every objection taken to a 
juror Bhail be decided by the Court, and such 
decision shall be recorded and be final. 


(2) If the objection is allowed, the place of such juror shall 

be snpydied by any other juror attending in 
Supply of place of obedicnce to a sunn mens and chosen in manner 

ibjection‘‘lruowed.°" provided by Section 27G, or if there is no such 

otlier juror present, then by any other person 
present in the Court whose name is on the list of jurors, or 
whom the Court considers a proper person to serve on the jury : 

Provided that no objection to such juror or other person is 
taken under Section 278 and allowed. 


Synopsis, 


Note No. 

Legislative changes. 1 

Scope and object of the Section. 2 


Note No. 

Objection to a juror — Decision on. 3 

Procedure on atiowing objection to 
juror — Sub-section 2. 4 


Other Topics. 

Decision on objection — Discretion. See Note S, Pbs. 2 and 8. 

1. Legislative ohanges. 

The word “recorded" in Sub-Section 1 of the Section was not present 
in the Code of 1861 or of 1872. It was introduced in Section 279 of the 
Code of 1882. 


• (Code of 1882 — S 279.) 
Same as that of 1898 Code. 


(Code of 1872 — S. 243, Paras. 3 and 4.) 

243. ...... 

Names of jurors to be Any objection made to a juror shall be decided by the Court, 

called, and the decision of the Court shall be final. 

If an objection be allowed, the place of such juror shall be supplied by any other juror 
attending in ol-ediente to a summons ; or. if there be no such juror present. ther> by any other 
person pros^ent in the Court whose name in on the list of jurors, or whom the Court considers 
a proper person to servo on the jury, provided no objection to such juror or other person bo made 
and allowed. 


(Code of 186 1 — S. 34 2, last sentence.) 
Same as that of 1872 Code. 


Seo. 278- 
Hole 4 


Seo. 278 


2. (1932) 1982 Pat 302 (804) : 84 Cri L Jour 88 : 1932 Cri Cas 774. Emperor v. Bash Behari Lai. 
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Seo. 279 
Notes 
2—4 


2. Scope and object of the Section. 

As has been seen in the Notes to Section 276, atite^ the object of 
Sections 276 to 279 is to secure an impartial trial by rendering impossible any 
intentional selection of jurors to try a particular case.^ 

Section 276 is a general Section dealing with the general nature of 
the procedure. The details of that procedure are given in Sections 277. to 
279.2 Sub-Section 2 of this Section deals with a case where there is no effective 
lot owing to absence or objection or both and it provides how the number is 
to be completed. 2 It contemplates the possibility of a person not in the jury 
list being chosen to serve on the jury in case of emergency.^ 

3. Objection to a juror— Decision on. 

Every objection taken to a juror must be decided by the Court and it should 
make a record of such decision.^ Where an objection, on any of the grounds 
(a) to (g) of Section 278 ante is made out to the satisfaction of the Court, 
it “shall ” be allowed. An objection on the ground of any other circumstance 
will be allowed only when, in the opinion of the Court such circumstance ren- 
ders the juror improper to act as such.2 In this respect the Court has a .wide 
discretion and its decision is final.^ 

4. Procedure on allowing objection to juror— Sub-section 2. 

Where an objection to a juror is allowed, his place should be supplied by 

any other juror attending in obedience to a summons and chosen in the manner 
provided by Section 276, i. e., by lot. If no such juror is present his place 
should be supplied by any other person present in Court whose name is on the 
jury list, or whom the Court considers a proper person to serve on the jury 
subject to a successful objection as stated in the proviso, ' This latter selection 
need not, as has been seen in the Notes to Section 276, ante, be by lot, ^ though 
it must only be from among the persons present. A requisition of persons from 
outside for the puriwse of choosing jurors is not legal.^ See also Notes to 
Section 276. 

Section 279— Note 2. 

1. (1003) 7 Cal W N 183 (192), Brojendra Lai 

Sarkar v. Emperor. 

(1927) 1927 Cal 787 (790): 28 Cri LJour 
889, Rosotiali v. Emperor. 

2. (1928) 1928 Cal 83 (87) : 55 Cal 371 : 29 Cri 

L Jour 437, Kedarnath Mahlo v. 

Emperor. 

3. (1028) 1928 Pat 1 (2, 6) : 7 Pat 61 : 28 Cri 

L Jour 881. Akbar AH v. Emperor. 

i (1925) 1925 Cal 798 (799) : 26 Cri L Jour 
819, Govt, of Bengal v. Muchu 
K)ian. 

(1912) 13 Cri L Jour 33 (34) : 5 Sind L R 
174, Empress v. Andal. 

Note 3. 

1. (1865) 3 Suth W R Cr Cic 1 (1). 

2. (1871) 16 Suth W R Cr 56 (56), Empress v. 

Krishnochxiran. 

(1881) 7 Cal 42 (40), In the matter of Bochia 
Mohato. 

3. (1925) 1925 Cal 798 (799) : 26 Cri L Jour 

819, Govt, of Bengal v. Mucha 
Khan. 

(1002) 7 Cal W N 188 (190), Brojendra Lai 


Sarltar v. Emperor, 

Note 4. 

1. (1929) 1929 Cal 728 (729) ; 56 Cal 835 : 31 

Cri L Jour 281 : 1929 Cri Cas 864. 
Ahedali Fakir v. Emperor. 

(1928) 1928 Gal 83 (85) : 55 Cal 371 : 29 Cri 
L Jour 437, Kedarnath Mahto v. 
Emperor. 

(1927) 1927 Cal 787 (791) : 28 Cri L Jour 
886, Ro$07iali v. Emperor. 

2. (1927) 1927 Cal 593 (596) : 54 Cal 1026 : 28 

Cri L Jour ois, Bahaniat Sheikh v. 
Emperor. 1925 Cal 798, relied on. 
(1927) 1927 Cal 787 (791) : 28 Cri L Jour 
896, Bosonali v. Emperor. Overruled 
on another point by 1928 Cal 83 
(P B). 

(1928) 1928 Cal 83 (85, 87) : 55 Cal 371 : 29 
Cri Jour 437, Kedarnath Mahto v. 
Emperor. 

(1917) 1917 Mad 770 (771) : 18 Oti L 'Jour 
15 (16), In re Ani Falladu. 

3. (1929) 1929 Cal 728 (729) : 56 Cal 835 : 81 

Cri L Jour 281 ; 1929 Orl Cas 364, 
Abed AH Fakir v. Emperor. 
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i _ . 11 ' .1 280,* (1) the jurors hav^ been Seo. asd 

oreman o jury. choson, they shall! appomt' OHe of their number 

to be foreman. ‘ ’ 

(2) The foreman shall preside in the debates of the jury, 
d.eliver the verdict of the jury. and. ask any information from the 
Court that is required by the jury or any of the jurors. 

(3) If a majority of the jury do not, within such time as 
the Judge thinks reasonable, agree in the appointment of a fore- 
man, he shall be appointed by the Court. 

Synopsis. ^ 

Note No. Note No. 

_ . - . , , Foreman — To deliver the verdict of the 

Legislative changes. 1 Jury. 2 

Other Topics. 

Bribery o! Foreman — Verdict bad. See Note 2, Pt. 1. 

1. Legislative changes. 

Difference between the Code of 1861 and that of 1872: — 

Section 346 of the Code of 1861 is the same as Section 246 of the Code 
of 1872 except that in paragraph 1 of the latter, the words “when the jury has 
been completed” were prefixed. 

Difference between the Code of 1872 and that of 1882: — 

(a) The words “when the jurors have been chosen” were sub- 
stituted for the words “when the jury has been completed.” 

(b) The words “within such time as the judge thinks reasonable” 
were newly introduced. 

There is no difference between the present Code and that of 1882 in this 

respect. 

2. Foreman — To deliver the verdict of the jury. 

Where, in a trial by jury, some of the accused were acquitted and 

some convicted and it was found that the foreman of the jury Itad taken a bribe 
in connexion with the same trial, it was held tliat the verdict of the jury 
could not he sustained and that the conviction should be set aside.' 

• (Code of 1882— S. 280— Same.) 

(Code of 1872— S. 246.) 

246. When the jury has been completed, they shall appoint 
Foreman of jury. their number to be foreman. 

It shall be the duty of the foreman to preside in the debates of the jury, to deliver the 
verdict of the jury, and to ask .any information from the Court that may be required by the 

jury. 

If a majority of the jury do not agree in the appointment of a foreman, he shall bo 
named by the Court. 

(Code of 1861— S. 346.) 

Same as that of 1872 Code, except the addition noted in Note 1. 

Section 280 — Note2. ” CO Cal 751 : 34 Cri Ij Jour 1072, 

1. (1933) 1933 Cal 689 (640): 1933 Cri Cas 1038 : Molla v. Emi'cror. 

Cr. V. C. 191 & 195 
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Sec. 281 


Sec. 282 



Swearing of . f-? 1 Wbeu * the foreman ,has been 

appointed, the jurors shall be sworn under the 
Indian Oaths Act, 1873. 


Synopsis. 


Note No. 

Legislative changes. 1 

Indian Oaths Act, 1873 — Omission of 


jury to he sworn. 
Form of oath. 




Note No. 
2 
3 


Other Topics. 

No objections to jurors after swearing. See Sec. 277, Notes. 

i. Legislative changes. 

There was no provision for swearing the Jury in the Code of 1861 or 
of 1872.^ It was first introduced in the Code of 1882. 


2. Indian Oaths Act, 1873~-Omission of jury to he sworn. 

Section 5, Clause (c) of the Oaths Act, 1873 enacts that oaths and 
affirmations shall be made by jurors. But an omission on the part of a juror to 
do so would not invalidate the proceedings.' See Section 13 of that Act 

3. Form of oath. 

The form of oath is prescribed by the several High Courts under Sec- 
tion 7 of the Oaths Act, 1873. 



.t (1) If, in the course of a trial by jury at any time 
before the return of the verdict, any juror, from 
Procedure when any Sufficient cause, is prevented from attending 
tend^jr*** throughout the trial, or if any juror absents 

himself and it is not practicable to enforce his 
attendance, or if it appears that any juror is unable to understand 
the language in which the evidence is given or, when such 
evidence is interpreted, the language in which it is interpreted, a 


*(Code of 1882— S. 281— Same.) 


(Codes of 1872 and 1861— Nil.) 


t(Code of 1882— S. 282— Same.) 


(Code of 1872— S. 254.) 

Procedure jvhen juror 254. If, in the course of a trial by jury, at any time prior to 

becoiuesf unable to attend, the finding, any juror, from any sufficient cause, is prevented from 

attending through the trial, or if any juror absents himself, and it 
is not’ possible to enforce his attendance, a new juror shall be added, or the jury shall be 
discharged and a new jury empanelled, and in cither case the trial shall commence anew. 


(Code of 1861— S. 350.) 
Materially the same as that of 1872 Code. 


Section 281 — Note 1. 

1. (l8Gi*GG) 3 Bom H C R 5G (57), licj v. Ln- 
hshuitian liauiachandra. 


Note 2. 

1. (1873) 20 Suth W E Or 19 (20), Empress v, 
Ramsodoy Chuckerbutty. 
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new juror shall be added, or the jury shall be discharged and a 
new jury chosen. 

(2) In each of such cases the trial shall commence anew. 

Synopsis. 


Note No. 

Legislative changes. 1 

Inherent power of Court to discharge 

jury. 2 


Not© No. 

“Is prevented from attending through- 
out the trial.*’ _ 3 

“The trial shall commence anew.” 




Other Topics. 


Postponement or discharge ol jury — Discre- 
tion. See Note 3. 

“Sufficient cause.” 

(a) Misconduct of jury. See Note 2, Pts. 

2, 5, 6 and 11 and F-N (S) and (6). 

(b) Non-appearance of witness. See Note 2, 


Pt. 8. 

(c) Subsequent discovery of deafness 

or dumbness of juror. See Note 4, 
Pt. 1. 

(d) Expression of views beforehand. See 
Note 2, Pts. 7, 9 and 10. 


1. Legislative changes. 

The provision as to the adding of a new juror when “any juror is 
unable to understand the language in which the evidence is given or, when such 
evidence is interpreted, the language in which it is interpreted ’ was not found* 
in the corresponding Sections of the Codes of 1861 and 1872 but was newly 
added in 1882. 


2. Inherent power of Court to discharge jury. 

The Code provides for the discharge of the jury only in the following 


cases: — 

1. Under this Section when, in the course of the trial a juror is 

absent, or is unable to attend, or does not understand the 
language of the proceedings. 

2. Under Section 283 when the prisoner becomes incapable of re- 

maining at the bar. 

3. Under Section 305 where, in trials before the High Court the Judge 

disagrees with the opinion of the majority of the jury. 

But the said Sections arc not exhaustive of all the circumstances under 


which a jury may be discharged. In a case which obviously demands inter- 
ference but which is not within those for which the Code spccihcally provides, 
the Court has an inherent power to make such order as the ends of justice 
require.^ Thus a judge may discharge a jury on the ground that a juror has 
misconducted himself during the trial . 2 The power should not however be 
exercised lightly nor until the judge has satisfied himself by judicial enquiry 
that reasonable grounds exist for c.xcrcising such a right. ^ The judge has un- 


Section 282— Note 2. 

1. (1925) 1925 Cal 729 (731); 26 Cri L Jour 

1009, Jeasnrat v. Emperor. 

(1923) 1923 Cal 724 (721. 725) : 50 Cal 872 : 
24 Cri D Jour G77, Rnhim Sheikh v. 
Emperor. 

(1029) 1920 Cal 343 (345) ; 5G Cal 1032 : 31 
Cri Ij Jour 366, Abdul Rashid v. 
Emperor. 

2. (1924) 1024 Cal 823 (326)1; 51 Cal 418: 25 Cri 

L Jour 776, Mamjru. v. Emperor, 


(1923) 1923 Cal 724 (725) : 50 Cal 872 : 21 
Cri L Jour 677, Rahim Sheikh v. 
Emperor. 

(1934) 1934 Cal 428 (429) : 61 Cal lOS ; 35 
Cri L Jour 941 ; 1031 Cri Cas 538, 
Naijan Kundii v. Emperor. 

3. (1924) 1924 Cal 323 (327) : 51 Cil 118 : 25 
Cri L Jour 776, Maoijru v. Em- 
peror. Misconduct must bo estab- 
lished by what is regarded as evi- 
dence in the eve of tbe law. 


8eo. 282 
Notes 
1—2 
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8eo. 282 
Kiotes 
2—8 


doubted jurisdiction for the purposes of such enquiry to calllupon persons' to 
appear before him, to administer oath to them and to require' them to give 
evidence.4 A juror may be guUty of misconduct where hejis found (talking to 
the Court inspector when the case is called on for hearing,® or where during 
the progress of the trial he talks to persons connected with the accused or 
discusses the case which is being tried before him.® A mere expression of opi- 
nion, at the end of the trial, to a friend in a private conversation, wiU not! 
however, be a ground for discharging the jury.’ Nor can the jury be discharged 
merely because a witness for the defence does not attend and a postponement 
of the case is asked for.® 

Where the foreman of the jury gave out the verdict in Court after the 
prosecution evidence was over and before the defence evidence was let in, it 
was held in the undermentioned case® that the judge had no power to dis- 
ciiargc the jury and that he should have proceeded with the trial after explaining 
to the jury their error in not waiting imtil all the evidence was over. In a 
somewhat similar case in the Calcutta High Court, the Advocate-General was 
allowed to enter a nolle prosequi under Section 333 infra and the difficulty 
was thus got over.'® 

Where a juror is found guilty of misconduct during trial, the judge is, 
however, not bound to discharge the whole jury. He may deal with the matter 
on the analogy of this Section and add a new juror in place of the juror re- 
moved by choosing him from among the persons present in Court." 

A jury can be discharged by the Judge in the exercise of his in- 
herent power even after the verdict has been recorded.'" 


3. “Is prevented from attending throughout the trial. ” 

Whether a juror is prevented from attending throughout the trial 

depends among other things, on the days during which the trial is going to 
take place, and whether an adjournment is given for any length of time. There 
is a discretion in the judge whether to postpone the trial to a date on which 
the juror should be able to attend or to discharge the jury. If the juror is 
able to attend in a very short time it is a wrong exercise of discretion to dis 


charge the jury.' 

(1929) 1929 Cal 348 (345) : 56 Cal 1032 : 31 
Cri L Jour 366, Abdul Bashids. Em- 
peror. 

CSee also (1925) 1925 Cal 729 (731) : 
•26 Cri L Jour 1009, JessaraC v. Em- 
peror. No reasouablo grounds proved 
—Court refused to discharge jury.) 

A (l‘)07) 1027 Cal 628 (629) : 55 Cal 279 : 28 
* Cri li Jour 788, BJniban Chandra 

Prodhon v. Emperor. 

5 (1929) 1929 Cal 57 (58) : 66 Cal 160 : 30 Cn 

L Jour 435, Bebati Mohan Chakra- 
butti V. Emperor. 

6 (19*27) 1927 Cal 628 (629) : 55 Cal 279 : 28 

Cri L Jour 783, Bhuban Chandra 
Prodhan v. Emperor. 

(19‘>1) 1921 Cal 631 (631) : 22 Cn L Jour 
510, Emperor v. Nazar AH Beg. 
Juror expressing outside the Court 
bis opinion as to the guilt of the 
accused. 


7. (1932) 1932 Cal 760 (751) : 38 Cri L Jour 

869 : 1932 Cri Cas 744, Superinten- 
dent atid Bemembrancer of Legal 
Affairs, Bengal v. Ajit Munshi. 

8. (1002) 4 Bom L R 989 (940). In re, Pitta- 

swa7ni. 

9. (1886) 2 Weir 497 (498), In re, Doraiswamy 

Aiyn. 

10. (1902*03) 7 C.al W N Sin (Sin), Emperor 

V. Olu Muhammad. 

11. (1929) 1929 Cal 57 (58) ; 56 Cal 150 : 30 Ori 

L Jour 485, Bebati Mohan Chakra- 
butty V. Emperor. 

12. (1934) 1934 Cal 423 (429) : 61 Cal 498 : 85 

Cti L Jour 941 : 1934 Cri Cas 538. 
Nagcn Kundti v. Emperor. 

Note 3. 

1. (1927) 1927 Cal 199 (190, 200) : 28 Cri L 
Jour 141, Emperor v. Manmothanatn 

Mitter. 
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* # 

4. “The trial shall commence anew.” , . . 

Where a new juror is added or the jury is discharged under this Section 

the trial , must commence anew and , cannot be continued from,, the stage at 
which the juror or the jury was discharged. Thus where after the examination 
of some witnesses in the case a juror was found to be deaf and was conse- 
quently discharged, and a new juror added, it was held, that the trial should 

have commenced anew.^ ^ 


. 1 


Discharge of jury 
in case of sickness of 
prisoner. 



sjt 


The Judge may also discharge the 
jury ^"■^enever the prisoner becomes incapable 
of remaining at the bar. 

Synopsis. 


Legislative changes. 


Note No. 

1 


Scope of the Section. 


Note No. 

2 


Other Topics. 


Jlisconduct of jury-Discharge, See Sec. 282, Non-appcaraucc of vvitaoss-Jucy i.ot to bo 
2. discharged. See Sec. 282. Note 2, Pt. 8. 

1. Legislative changes. c ^ono 

This provision of law was first incorporated in the Code ot 1872. 

2. Scope of the Section. 

See Note 2 to Section 282. 



D. — Choosing Assessors. 

AYhen the trial is to 
be held "svith the 



Assessors 
how chosen. 


aid of assessors, 
two or more shall 
be chosen, as the judge thinks 
lit, from the persons summoned 
to act as such. 


When the trial is to 
be held with the 
Assessors aid of assessoi’s, 

how chosen. _ . ^ ^ 

less than three ana^ 
if practiccible^ four shall he chosen 
from the persons summoned to 
act as such. 


Assessors how chosen. 


• (Code of 1882 — S. 283 — Same.) 

(Codes of 1872 and 1861— Nil.) 

t (Code of 1882— S. 284— Same.) 

(Code of 1872— S. 239.) 

239. When the trial is to bo with assessors, the assessors 
shall bo chosen, as the Judge thinks fit, from the persons sum* 
inoned to act as assessors. 


342. 

Assessors to be selected 
by Judge. 


(Code of 1861 — S. 342.) 

• • • • • 

If the trial is to be held with the aid of asso.ssors, the 
Jvidge shall select from the persons summoned to act a-; .i^.->cssors, 
two or more persons to assist him in such trial. 


Sec. 282 
Note 4 


Sec. 283 


Sec. 284 


Note 4« 

1. (1914) 1914 All 91 (92) : 8G All 481 : 15 Cri L Jour 538, Emperor JVarmn. 
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Sec. 284 
Notes 
1—4 


Synopsis, 


Note No. 


Legislative changes. 1 

“ Not less than three. ...” 2 

” And if practicable, four. ” 3 

“ Shall be chosen ” — Meaning of. 4 

From the persons summoned to act as 
such. ” S 

Objections as to assessors. 6 


Note No. 

Procedure where an assessor is dis- 
covered subsequently to be interes- 
ted in the case. 7 

Power of Appellate Court to appoint 
assessors. 8 

Effect of non-compliance with the Sec- 
tion. 9 


Other Topics. 

Commencement of trial with assessors. See Record of reasons for not having four asses* 
Note 4. sots. See Note 3. Pt. 1. 

Qualifications of assessors. See Note 4, Pt. 2. Trial by jury and with assessors — Difierence. 

See S. 274 Notes. 

1. Legislative changes. 

1. The words "two or more persons” which occurred in Section 342 of 
the Code of 1861 were omitted in Section 239 of the Code of 1872 but were re- 
introduced in the Section 284 of the Code of 1882. 

2. Amendment in 1923 : — 

(a) The words "Not less than three and if practicable four" have been 

substituted for the words "two or more." 

(b) The words "as the Judge thinks fit” have been omitted. 


2. “ Not less than three ” 

Under the present Section as amended in 1923. there should at least be 
three assessors. Prior to this amendment, the minimum number required was 
two. The Section is imperative, and where, at least the minimum number of 
assessors do not attend, the Court is not properly constituted and luas no juris- 
diction to try the case.^ 


3. “ And if practicable four. ” 

Where a lesser number of assessors than four is chosen the Court should 
give reasons to explain the impracticability of having four. But a trial with 
iluce assessors without a record of these reasons is not irregular and does not 
olTcnd against the provisions of this Section.^ 

4. “Shall be chosen "—Meaning of. 

j\ mere choosing of assessors is not enough. They must function as 

assessors at the trial. It is only when proceedings are commenced at which 
assessors can give their aid, that the trial with their aid as contemplated under 
Section 268 and this Section can be said to have commenced. So where, though 
the required number of assessors are chosen as required by this Section, some 
of them are discharged on some ground or other before the trial actually 
starts, and the same goes on with less than the required number of assessors, 
the requirements of this Section are not satisfied.^ 


Section 284 — Note 2. 

1. (1924) 1924 Oudh 417 (417), Pragi v. Em- 
2 )eror. Trial with two assessors 
after 1923. 

(1924) 1924 Nag 287 (287) : 20 Nag L R 129 : 
25 Cri L Jour 459, Jairam Kunbiv. 
Emperor. (Do.) 

(1001) 25 Bom G94 (695), Emperor v. Jaya- 
ravi. Trial with one assessor when 


the minimum number required was 
two. 

Note 3. 

1. (1925) 1925 Pat 381 (382) : 26 Cri L Jpur 
713, Jamal Momim v. Emperor. 

Note 4. 

1 . (1891) 15 Bom 614(515), Empress \.Bas- 
tiano bin Alexander. 
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The selection of the assessors is entirely with the judge. In sjelect- 
ing them regard must be had to the nature of the case, to the person who is 
tried, to the nature of the evidence that is brought against him, and to the 
public feeling. The assessors ought not to be pleaders, nor young men fresh 
from college devoid of experience. They must be persons of indepcndicnt 
condition in life, men of judgment and experience.^ 

5. From the persons summoned to act as such. ’’ 

As to the summoning of assessors, see Sections 326 and 327, infra. 

Section 279 supra empowers the judge, under special circumstances, to 
choose a person present in Court to act as a furor though he had not been 
summoned as required by Section 276. There is no provision corresponding 
to that with regard to the selection of assessors. So, no person can be asked 
to act as an assessor unless he liad been summoned under Sections 326 and 
327 infra, to act as suchi and such summons can be issued only to persons 
whose names have been included in the list prepared under Section 321 infra? 
“Where, however, an assessor summoned to appear on a particular day failed to 
ap] 5 car on that day but appeared on a subsequent date during the same session 
when another trial had to commence, he could be selected to act as assessor 

in that trial. ^ 

Where persons were summoned to act as furors and the assessors with 
whose aid the case was tried were chosen from such persons, it was held that 
the trial was illegal.^ 

6. Objection as to assessors. 

There is no Section, corresponding to Section 278 supra, providing 
for objections to the selection of any particular person as an assessor. It is, 
however, an elementary principle that assessors selected should be above sus- 
picion inasmuch as their opinion is of great value both to the judge who 
tries the case, and to the superior Court. There is no reason therefore why an 
objection of presumed or actual partiality, when it is urged at the time of the 
selection of assessors, sliould not be allowed. 

7. Procedure when an assessor is discovered subsequently to be interested 

in the case. — See Section 285, nifra and Notes thereto. 

8. Power of appellate Court to appoint assessors. 

The appellate Court has no pow'cr to appoint the assessors for the pur- 
poses of any trial in the Court below. ^ 


2. (1875) 23 Suth W R Or 35 (39), Kmpt fsi \. 

linui Diitt Choivdhru. 

Note 5. 

1. (1891) 1894 All W N 207 (207), Eiiii>rcf!S v. 

Badri. 

(1913) 14 Cri L Jour G.54 (054) : 35 All 570, 
Man Singh v. Kmperor. 

(1910) 11 Cri L Jour 724 (725) : 13 Oudh 
Cas 337, Khnb Stngh v. Emperor. 
(1918) 1918 Pat 420 (420) : 3 Pat L Jour 
141 : 19 Cri L Jour 303, Balak Singh 

V. E^fipcror. 

2. (1880) Ratanlal 304 (304). Queen-Empress 

V. Goviyid Ilao. 


8. (1916) 1910 All 54 (50) : 17 Cri L Jour 17 
(18). Chutta V. Emperor. 

4. (1933) 1933 Oudh 351 (352) : 34 Cri L Jour 
1093 : 1933 Cri Cas 994. Sh-’op-tl v. 
Emperor. 

Note 6. 

1. (1923) 1923 Pat 116 (119) : 22 Cri h Jour 
202, Shirndh 'nti Simjh v. I'hupcror. 
Objection on the yromid of the as- 
sessor being a tenant of other party. 

Note 8. 

1. (1808) 1803 Pun Re Cr No. 17, page 17. 
Crown V. Sped Ahmud. 


Sbo. 284 
Notes 
4—8 
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9. Effect of : non-compliance with the Section. . 

The provisions of this Section are mandatory. So where a trial commences 
and proceeds with less than minimum number of assessors^ or where some 
of the required number of assessors are appointed out of persons not summoned 
to act as such^ the Court is not properly constituted and the whole trial is il- 
legal. But where an assessor summoned to appear on a particular date for the 
purpose of any particular case, appears only on a different date, and a different 
case is started with him as one of the assessors^ 'or whei'e only three'^^ assessors 
are chosen without giving reasons for not choosing four (after the amendment 
in 1923)^ the trial is not illegal. 



Assessors for trial 
of European and 
Indian British sub* 
jects and others. 


-A.''' (^) trial iviih the aid of assessors of a person 
who has been found under the provision^ of this 
Code to be an European or Indian British sub- 
ject^ if the European or Indian British subject 
accused, or^ tvkere there are several European 
British subjects accused or several Indian British subjects accused^ 
all of them jointly ^before the first assessor is chosen so require, all 
the assessors shall, in the case of European British subjects, be 
persons who are Europeans or Americans or, in the case of Indian 
British subjects, be Indians^ 


(2) In a trial with the aid of assessors of a person who has 
been found under the provisions of this Code to be an European 
(other than an European British subject) or an American, all 
the assessors shall, if practicable and if such European or Ameri- 
can before the first assessor is chosen so requires, be persons who 


are Europeans or Americans. 


- (Code of 1898— S. 460.) 

In every case triable by jury or with the aid of assessors, io 
J uni for trial of Euro' which an European (uot being a British subject) or an American 
^cans or Americans. the accused person, or one of the accused persons, not less than 

half the number of jurors or .assessors shall, if practicable and if 
such European or American so claims, be Europeans or .tmcricans. 


Note 9. 

1. (1924) 1024 Oudli 417 (417), Pragi v. Em- 
peror. Trial with two assessors 
after 1023. 

(102.''>) 1025 Oudh 110 (110) : 27 Oudh Cas 
213 : 20 Cri L Jour 359, /'am Xo’ 
rain v. Emperor. (Do.) 

(1001) 25 Bom G04 (695), Etnperor v. Jay- 
ram. Trial with one assessor whore 
minimum number required was two. 

(11569) 2 Weir 340 (840) : 24 M.ad 523, Empe- 
ror V. Thirumallai Reddy. Trial 
with only one assessor capable of 
acting, the other being deaf and 
dumb. 

(1899) 21 All 106 (107), Empress v. Bnhu 
Lai (Do.) 

(1801) 15 Bom 514 (515), Emperor v. Tins- 


tia7to Bin Alexa9ider Silva. Trial 
with one assessor after the other 
though summoned, has been dis* 
charged. 

2. (1894) 1894 All W N 207 (207), Badri v. 

Queen-Empress. 

(1918) 1918 Pat 420 (420) : 3 Pat L Jour 
141 1 19 Cri L Jour 363, Balak Singh 
V. Emperor. 

(1913) 14 CrWi Jour 654 (654) : 85 All 570, 
Sian Singh v. Emperor. 

(1910) 11 Cri L Jour 724(725) : 13 Oudh Cas 
337, Khuh Singh v. Emperor. 

3. (1916) 1916 'All 64 (56); 17 Cri L Jour 17 

(18), ChuUa V. Emperor. 

4. (1926) 1925 Pat 881 (382) : 26 Cri L Jour 

718, Jamal Sfomim t. Emperor. 
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Synopsis. 


Scope of the Section. 


Note No. 
1 


Failure to claim privilege. 


I 


• ilt ^ i I'. « 

1. Scope of the Section . — See Note 1 to Section 275, ante. 

2. Failure to claim privilege . — See Section 528-B, infra. 


rn 


Note No. 

IOj? i 



Procedure 

assessor is unable to 
attend. 


(1) If in the course of a trial with the aid of as- 
sessoi's, at any time befop the finding, any 
when assessor is, from any sufficient cause, prevented 
from attending throughout the trial, or absents 
himself, and it is not practicable to enforce his 
attendance, the trial shall proceed with the aid of the other 

assessor or assessors. » iuh: r i 

(2) If all the assessors are prevented from attending, or 
absent themselves, the proceedings shall be stayed and a new trial 
shall be held with the aid of fresh assessors. 

Synopsis. 


Note No. 

1 


Legislative changes. 

Scope and applicability of the Section. 

“Prevented from attending throughout 
the trial, or absents himself. 


Note No. 

“Shall proceed with the aid of the 

other assessor or assessors.” 4 

All assessors absent — Sub*section 2, 5 

If assessor is an interested person— - 

Procedure. 6 


Sec. 284r-'A 
fifotes 
1—2 


Sec. 285 


Other Topics. 

Absentee assessor resuming. See Note 4, Pts. 

2 to 6. 

Address after discharge of assessors. ee 
Note 5, Pt. 4. 

At least, one assessor to be present through- 
out. See Note 2, Pts. 2 and 3. 

Evidence after discharge of assessors. See 
Note 5, Pt. 3. 

1. Legislative changes. 

1. There is no material difference between the corresponding Sec- 

tions of the Codes of 1861 and 1872. 

2. The words “prevented from attending throughout the trial” wliich 

occurred in Section 259 of the Code of 1872 have been sub- 

• (Code of 1882 — S. 285 — Same.) 

(Code of 1872— S. 259) 

259. If, in the course of a trial with the aid of assessors, at any time prior to tlio find- 
ing, any assessor is, from any sufficient cause, i^rovcntcd from 
Procedure when asses- through the trial, the trial shall proceed with tli; ivid of 

sor is unable to attend. other assessor or assessors. 

If all the assessors are prevented from attending through the trial, the proceedings shall 
be stayed, aud a new trial shall be held with the aid of fresh assessors. 


Incapacity of assessors. See Sec. 284, Note 9, 
F-N (1). 

Irregularities curable. See Note 4, Ft. 6. 
Irregularities not curable. See Note 5, Pt. 5. 
Section applies to defects after trial is begun. 
Sec Note 2, Pt. 1. 

Subsequent discovery of incapacity. See 
Note 6. 

“Sufficient cause.” Sec Note G. 


(Code of 1861— S. 353.) 
Same as that of 1872 Code. 


Sec. 285 
Notes 
1—4 
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stituted by the words “prevented from. attendance" 

in the Codes of 1882 and 1898. 

2. Scope and applicability of the Section. ' 

This Section applies only where in the course of trial an assessor is 

unable to attend. It contemplates the case of a trial which has commenced 

with the requisite number of assessors who at the commencement of the trial 

were capable of acting as competent assessors. It has no application to trials 

conducted from the start with less than the requisite number of competent 
assessors.^ 

There must be at least one assessor attending throughout the pro- 
ceedings- and this requirement is a condition precedent to the exercise of 
jurisdiction by the Couri.^ 

3. P^vented from attending throughout the trial, or absents himself." 

The words ’prevented from attending, or absent themselves" in sub- 
section 2 of this Section should be read with sub-section 1 and should be under- 
stood to mean “prevented from attending throughout the trial, or absent them- 
selves. 

4. Shall proceed with the aid of the other assessor or assessors.” 

This procedure has to be adopted only when it is not practicable to 
enforce the attendance of the absentee assessor. Where the judge allowed one 
of two assessors to absent himself for one of the days of the trial, and proceed- 
ed to try the case with the other assessor, it was held that the judge ought not 
to have proceeded with the trial, but should have adjourned the trial till a day* 
when both assessors could attend.^ Where an assessor absents himself he should 
not be allowed to return and take part in the proceedings at a later stage.^ 

1 he reason is that when once the trial is resumed by the judge in the absence 
of an assessor such assessor ceases to occupy the position of an assessor aiding 
at the trial. If. consequently, he is allowed to return and take j^art in the pro- 
ceedings and give his opinion the procedure is not in accordance with law,^ 
and Contrary to the intentions of this Section and Section 295.® The procedure 
is. liowcvcr, only an irregularity which is cured by Section 537 infra unless it 
has occasioned a failure of justice.® 


Section 285— Note 2. 

1. (1899) 21 All IOC (107), Empreas v. Bohn 

Lai. 

(1801) 15 Bom 514 (515), Empress v. Bas- 
tinno Bill Alexander. 

(1804) 1894 AllWN 207 (207), v. 

Badri. 

(1901) 25 Bom G94 (GOG). Emperor v. Jap- 
rn m . 

(1918) 1918 Pat 420 (420) : 3 Pat L Jour 
141 : 19 Cri L Jour 303. Balak Sititjh 
V. Emperor. 

(1869) Weir’s 3rd Edn. 927, 22iid July 
18C9. Where at the close of the 
trial one of the asscs.sors was dis- 
covered to bo so deaf and blind as to 
be incapable of understanding the 
proceedings, the trial w.as held to be 
null and void. 

2. (1891) 13 All 837(338). Empress v. Afukavi- 

mad Mahmud Khan. 


(1902) 6 Cal W N 715 (716), Emperor v 
Messernddin Shikdar. 

3. (1901) 24 Mad 523 (536). Emperor v. The- 
rumalai Beddi. 

Note 3. 

1. (1891) 13 All 337 (338. 339), Empress v. 
Muhammad Mahmud Khan. 

Note 4. 

1. (1894) Rataulal 695 (695), Empress v. Piso* 

2. (1001)24 Mad 528 (532, 534). Emperor v. 

Therumalai Beddi. 

(1894) 8 C P L R 9 (12), Empress v. 
Ohasia Chamar. 

(1894) Ratanlal 695 (695). Empress v. Piso. 

3. (1902)6 Cal W N 715 (716), Emperor v. 

Messeruddin Sheikh. 

4. (1894) 8 C P L R 9 (12), Empress v. Ghasta 

Chamar. 

5. (1894) Ratanlal 095 (695), Empress y. Piso. 
G. (190li 24 Mad 523 (532, 634). Emperor v. 

Therumalai Beddi. 
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5. All assessors absent — Sub-seotion 2. 

It has been seen already in Note 2, ante that for a valid trial at least 
one assessor must attend throughout the trial. If all the assessors are prevented 
from attending or no one assessor is able to attend throughout the trial, the 
proceedings should be stayed and a new trial held with the aid of fresh asses- 
sors.* In only one instance is a Sessions Judge authorised to record evidence 
in the absence of the jury or the assessors, and that is when additional evidence 
is called for by the appellate Court, vide Section 428, infra^ Where a material 
evidence was recorded after all the assessors were discharged, it was held 
that such evidence was recorded coram non judice , — that is, a tribunal which 
had no authority to record it.^ The same principle will apply where there was 
no assessor present during the address on behalf of the accused.'* The non- 
compliance with this sub-section affects the jurisdiction of the Court, and the 
irregularity is. therefore, not one curable under Section 537. infra!" 

6. If assessor is an interested person— Procedure. 

Where it is discovered after the trial had begun, in a case tried with 
the aid of assessors that one of them was interested or otherwise unlit to sit as 
an assessor, this Section does not apply as the said assessor is neither prevented 
from attending, nor absents himself. In such a case the Sessions Judge should 
ask the High Court under Section 438. infra to set aside the order by which the 
incompetent assessor was api>ointed as well as all the subsequent proceedings 
and then choose another assessor and proceed with the trial de novo! 

DD. — Joint Trials. 

285"A. case in which an European or American is 

accused jointly with a per son not heiny an European 
or American., or an Indian British subject is ac- 
cused jointly xvith a person not being an Indian., and 
such European., Indian British subject or xlmer ican 
is committed for trial before a Court of Session., he 
and such other person may be tried together., but if he requires to be 
tried in accordance with the provisions of Section 275 or Seviioti 
284~x\. and is so tried., and the other person accused requires to be tried 
separately., such other ptcrson shall be tried separately in accordance 
with the provisions of this Chapter. 

Note No. • ^ Note No 

Legislative changes. 1 Failure to claim separate trial — Effect. 3 

Scope and application. 2 


Trial of European 
or Indian British sub* 
ject or European or 
American jointly ac* 
cused with others. 


Note 5. 

1. (1891) 13 All 337 (338). Empress v. Mu^ 

havnnnd Mahmud Khan. 

2. (1893) 15 All 13G (137). Eurpress v. liavi 

l.aL 

3. (1893) 15 All 13G (137), Empress \\ Bam 

Lai. 

(1873) 5 N W P II C R 110 Empress 

Cheit Bam. 

4. (1891)13 All 337 (339). Empress x. Mu- 

hammad Mahmud Khan. 


5. (1893) 15 All 13G (137), Empress w jV mu 
Lai. 

Note 6. 

1. (1012) 13 Cri L •lour 473 (474) : 15 Ind 

313 (Mad), Hessioyis •) udiji of Tnnjrre 
V. Thiaijaraja Theimn. 

(1933) 1933 I.ab 92G (027) : Crl L Jour 

107 : 15 Lab 20 : 1933 Cri Ca:^ 1385, 
Emperor v. Lol .^xuijh. In such 
oases. High Court has power under 
S. 5C1-A to order retrial. 


Sec. 285 
Notes 
5—6 


Sec. 285-A 
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Sec..285.A 

Notes 

1—3 


Sec. 286 


S iiciJ rf.ifi ]it^»dr fJA 2 

Compare Sections 452 and 461 of the Code of 1882, Section 242 of 
the Code of 1872 and Section 326 of the Code of 1861. 


A* 


% 

'J: 


2. Scope and application. 

This Section is new. 

The undermentioned cases i under Section 452 of the Code which has 
now been repealed, are no longer of any importance. 

3. ^ilure to claim separate trial— Effect.— See Section 528-B, infra. 



— Trial to close of cases for prosecution and defence. 

286/'' (1) When the jurors or assessors have been chosen, 
^ . the prosecutor shall open his case by reading 

prosecuuln.*"**^ from the Indian Penal Code or other law the 

description of the offence charged, and stating 
shortly by what evidence he expects to prove the guilt of the 
accused. 

(2) The prosecutor shall then examine his 


Examination of 
witnesses. 


witnesses. 


Synopsis, 


Note No. 


Legislative changes. 1 

When the jurors or assessors have been 

chosen. 2 

“The prosecutor shall open his case." 3 

“By reading. ’ 4 

Examination of accused before opening 

of case. 5 

‘Shall then examine his witnesses." 6 

Examination must be oral. 7 

Using depositions given before the 


Note No. 


Magistrate. 8 

Attendance of witnesses. 8 

Cross-examination to follow exam!- 

nation-in-chief. 10 

Improper examination. 11 

Questions by judge, jury or assessors. 12 
j Duty of prosecution. 13 

Trial ought not to be stopped before 

the close of the prosecution. 14 

I Treatment of witnesses. 13 


Other Topics. 


.Vdjovirnmeub for prosecution. See Note 2, 
Pt. 2. 

Discrepancies — Opportunity to explain. Sec 
Note 13. Pt. 7. 

Evidence in .ibseuce of jury. Sec Note 6, 
Pt. 19. 

* (Code of 1882 


Evidence taken by another Judge. See Note 2, 
Pt. 3. 

Fresh witnesses in Sessions. See Note St Tt- 2; 
Note 6, Pts. IG and 17. 

Tender for cross-examination. See Note 6» 
Pts. 8, 9 and 10. _ 

S. 286~Samc.) 


Examinaiion of uii- 
nesses. 


(Code of 1872— S. 247.) 

247. The witnesses shall then be examined, cross-examined, 
and re-examined according to the law for the time being relating to 
the examination of witnesses. 


provisions relnlinij to 
t'xamination of parties, 
&Cj_, in trials before 
Xfagisiratc to be applica- 
ble to trials before Court 
of Session. 


(Code of 1861— S. 364.) 

364. Tho provisions of Ss. 195, 196, 197, 198, 199 and 200, 
of this Act, relating to the examination of the parties and witnesses, 
the mode of recording evidence, and the correotiou, attestation, 
and interpretation thereof in trials before the Magistrate, shall 
be applicable to trials before the Court of Session under this 
Chapter. 


Section 28S-A — Note 2. 

1. (1800) 14 Bom 100(102), InrcJobSolomon. 


(1876) 1 Bom 232 (235), Eey v. Lafui/ui* 
Gopaldas. 
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1. Legislative changes. 

This Section was first introduced in its present form by the Act of 
1882 and it remains unaltered in the present Code. 

2. When the* jurors or assessors have been chosen. 

A Sessions trial begins as soon as the accused person appears before 
the Court and the jurors or the assessors are chosen.^ After the jurors are 
sworn the trial should proceed and cannot be postponed to enable the pro- 
secution to examine a witness on commission If after the swearing in of the 
jury the Judge is unable to attend as where he falls ill suddenly, the trial can 
proceed further before a new judge with the same jury provided no evidence 
has been taken and if taken, the latter Judge does not act upon it.^ 

3. “The prosecutor shall open his case.” 

The opening of the prosecution must always be confined to matters 
which are necessary to enable the jury to follow the evidence. The prosecutor 
will have to state all that it is proposed to prove in the case, so tliat the jury 
may see if there is any discrepancy between the opening statement of live 
prosecutor and the evidence afterwards adduced in support thereof. It would 
be wholly improper for him to open any matter to the jury in respect whereof 
no evidence is intended to be read or can be adduced at the trial. Nor is it 
the stage where a doubtful question of admissibility should be raised or 
decided. Very great care must bo taken by the prosecutor in the observations 
to be made to the jury and topics of prejudice connected with the character of 
the prisoner should be carefully excluded.^ 

The prosecutor should state in his opening address who the witnesses 
arc. whom he proposes to call, and who have not already been examined. Though 
the mere fact that a witness has not been examined before the committing 
Magistrate is no ground for refusing to take the evidence of a relevant witness 
tendered for the prosecution, the examination of additional witnesses should 
not, as a general rule, be sprung as a surprise on the accused. ^ The Court 
should see that the prosecution puts forward a real case from the beginning 
and sticks to it up to the cnd.^ 

4. “By reading.” 

The accused is entitled to know with certainty and accuracy the exact 
value of the charge brought against him. for, unless he has knowledge he may 
be seriously prejudiced in his defence.^ 

5. Examination of accused before opening of case 

Section 342 of the Code empowering the Court to examine the accused 


Section 286 — Note 2. 

1. (192.^) 192.5 Lah 440 (447) : 6 Lah 202 ; 27 
Cri L Jour \2\ , Emperor 'f. Eitrmou- 


Tier. 

(1880) 1889 Pun Re Cri No. 1 page (1,3), 
Khan ^[uhnmmall v. Eniprc'^^. 

2. (1892) 19 Cal 113 (122). Queen-Empress v. 

J acob. 

3. (1927) 1927 Rom IGl (1C2) : 28 Cri L .Tour 

402, Emperor v. Darabji Pestonji. 

Note 3. 

1. (1929) 1929 Cal 617 (C20, G25) : SO Cri L 
Jour 993 : 1029 Cri Cas 228 (S B). 


Pndam Prasad v. Emperor. 

2. (1889) 1889 Puu Rc Cri No. 1 page (4), u. 

Maliammad v. Empress. 

3. (1927) 1927 Mad 533 (53.5) : 28 Cri L Jour 

285, In re /Jisieaunf/i /)»;<?. 

(1928) 1928 All GOG fG07) ; 29 Cri L Jour 
1084 : 51 All 403. v. Em- 

peror. 

Note 4 . 

1- (1916) 191G Cal 188 (I92l ; IG Cii L .Tour 
497 (501) : 42 Cal 9-'7, 

/Ta:ra v. EmOi rur. 


Sec. 286 
Notes 
i— 8 
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at any stage must be read subject to the provisions of this Section. Therefore 
a Court should not, before the prosecutor opens his case and examines his 
witnesses, under this Section, examine the accused under Section 342 infra.^ 

6. “Shall then examine his witnesses.” 

The prosecution witnesses should be called to prove events in their 
chronological order. It is entirely in the discretion of the Public Prosecutor 
to say what witnesses he will examine^ and in what order. The judge cannot 
dictate to the prosecution, the order in which the witnesses are to be examined, 

though, he may suggest that the proper method and order of calling the 
witnesses should be observed.® 

As a general rule the prosecutor is bound to call all available witnesses 
who prove their connection with the transaction in question and who also must 
be able to give important information,® unless he has reasonable grounds to 
believe that, if called the witness would not speak the truth or is unnecessary,^ 


Note 5. 

1. (1922) 1922 .Ml 266 (267) : 24 Cri L Jour 
609, Sukia v. Bviperor. 

Note 6. 

1. (1894) 16 .Ml 84 (86,87) (FB), Empress v. 

Durga. 

(1882) Weir’s 3rd Edn. 941 (941), Modkarow 
alias Kaka, In re. Prosecution not 
bound to call a witness whose evi- 
dence would probably be hostile. 
(1935) 1935 Pat 95 (96) : 193.5 Cri Cas 208 : 
36 Cri L Jour 348, Ebrahini v. 
Empernr. The Public Prosecutor 
is not obliged to o.'camine per- 
sons as prosecution witnesses, if 
he lias reason to believe that they 
Would not support the prosecution 
case. Nor is the Court bound to exa- 
mine any person as a Court witness, 
unless the evidence of such person 
appears to be essential to the just 
decision of the case. 

2. (1923) 1923 Cal 579 (581, 582), Emperor \\ 

.\hiran nessa. 

(1904) 8 Oudh Cas 55 (56) : 2 Cri L .Tour 
191, Emperor v. .l/i Mohammad. 

3. (1882) 8 Cal 121 (124, 125), In the matter of 

J>hHnno Kozi. 

(1885) 7 .All 904 (905. 006). Empress v. TnUn 
(1893) 15 .All G (7), Empress v. Han Khandi. 
(1923) 1023 Cal 517 (519) : 50 Cal 318 : 25 
Cri L J 467, Md, Yunusv. Emperor. 
(1915) 1915 Cal 545 (546) : 16 Cri L Jour 
170 (172) : 42 Cal 422, Ham lianjan 
lto}f V. Emperor. 

(1920) 1920 Pat 366 (371): 21 Cri L Jour 33, 
Hrahamdeo Sin<iha v. Emperor. 
(1020) 1929 Pat 343 (345. 346) : 8 Pat 625 : 
30 Cri L Jour 1136; 1929 Cri Cas 155, 
Mathura Tetvaru \. Emperor. 
(1905-1906) 3 LowBurRul 133 (142,144), 
Emperor v. E Maumj. 

(1884) 10 Cal 1070 (1072), Queen-Empress 
V. Ham Snhai Lall. 

(1909) 10 Cri L Jour 321 (323) : 3 Ind Cas 
022 (Lah), Muzammal v. Emperor. 


(1910) 11 Cri L Jour 410 (411) ; 3 Sind L R 
200, Imperator v. Jumo. 

(1867) 8 Suth W R Cr 87 (90), Empress v. 
Nobokisto Ghose. 

(1932) 1932 Lah 500(501) : 83 Cri L Jour 
497 : 1982 Cri Cas 679, Lachhmi 
Narain v. Emperor. 

(1924) 1924 Mad 239 (240) : 25 Cri L Jour 
75, Doraiswami Udayan v. Emperor. 
(1927) 1927 Mad 475 (476) ; 28 Cri L Jour 
307, Muthaya Thevan v. Emperor. 
(1929) 1929 Mad 906 (909, 910) : 53 Mad 69: 
31 Cri L Jour 1006: 1929 Cri Cas 685, 
Veera Koravan v. Emperor. 

(1891) Ratanlal 581 (581, 582), Empress v. 
Dhamba. 

(1869) 11 Suth W R Cr 25 (27), Empress v. 
Ahmed Ally. The practice of not 
examiuing a Police oOicer who in- 
vestigates a case condemned. 

(1933) 1933 Oudh 2G5 (207) : 34 Cri L Jour 
1009 : 1933 Cri Cas 592, Ghirrao v. 
Emperor. 

(See also (1881) Ratanlal 173 (174), 
Empress v. Rnmpnri. Persons pre- 
sent at the search by investigating 
officer to be oxarained. 

(1920) 1920 Pat 42 (43); 21 Cri L Jour 
743, Keshwar Oope v. Emperor.'} 

[But see (1032) 1932 Cal 118 (119, 
120) : 1932 Cri Cas 103: 68 Cal 1335 : 
33 Cri L Jour 185, Oirish Chandra 
Xamadas v. Emperor.} 

4. (1894) 16 All 84 (80, 87) (FB), Empress v. 
Dur/ja. False or unnecessary. 

(1927) 1927 Mad 475 (476. 477) ; 28 Cri L J 
307 Alufhat/a Thevan, In re. (Do.) 
(1924) 1924 Mad 239 (240) : 25 Cri L Jour 
75, Doraisteanii Udayan v. Emperor. 
(1923) 1923 Pat 413 (416) : 2 Pat 809 : 24 
Cri L Jour 801, Hanjit Ahir v. £»»* 
peror. (Do.) 

(1882) 8 Cal 121 (124, 125) Dhunno Kazi v. 
Empress. False. 

(1885) 7 All 904 (905, 906) Queen-Empress, 

V. Tulla. (Do.) 
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or is an accomplice himself. It is not proper to refuse to examine material 
witnesses on the ground that a witness may be favourable to the accused or 
may not be favourable to prosecution,® or that he has also been summoned by 
the defence® or that a serious .xh^rge is made against the witness by the 
accused."^ At the same time, the prosecution should exercise a careful discrimi- 
nation and avoid the piling up of evidence and the overburdening of the record 
and consequent waste of time.’* There is no provision in the Code entitling the 
prisoner to have a witness for the prosecution who is not called, put into the 
witnes.s box for cross-examination. The accused may apply to have such witness 
examined under Section 291, infra if he so requires.® Nevertheless the Public 
Prosecutor in fairness should explain to the Court his reason for not calling 
his witnesses and offer to put them in the box for cross-examination by the 
accused® esi>ecially where the witness is a material one and whose evidence 


(1893) 15 All 6 (7) Empress v. Bankhandi, 
(Do.) 

(1922) 1922 Cal 461 (461) : 49 Cal 277 : 23 
Cri L Jour 742 Emperor v. Reed, 
(Do.) 

(1923) 1923 Cal 517 (519) : 50 Cal 318 : 25 
Cii L Jour 467 Mukammdd Z>anns 
V. Emperor. (Do.) 

(1929) 1929 Pat 343 (345. 34G) : 8 Pat 625 : 
30 Cri LJour 1136: 1929 Cri Cas 15.5, 
Mathitrn Tetvari v. Enipernr. (Do.) 

(1905-1906) 3 Low Bur Rul 133 (142. 144) 
Emperor v. E ^tnunq. (Do.) 

(1916) 1916 Lah lOS (109) ; 17 Cri L Jour 
267 (268) ; 1916 Pun lie Cr No. 12. 
Knimi v. Crnirn. (l>o.) 

(1931) 19.31 Mad \V N 727 (728). Nn<i(irnlHa 
Teran v. Em prior. (Do.) 

(1922) 1922 Cal 382 (385) : 49 Cal 358: 21 
Cri L Jour 221 Emperor v. Jialram 
Dos. (Do. ) 

(1930) 1930 Gal 134 (135) : 31 Cri L Jour 
918: 1930 Cri Cas 134, Enunn Mandnl 
V. Emperor. (Do.) 

(1930) 1930 Lab 82 (84) ; 31 Cri L Jour 170: 
1930 Cri Cas* 93, Amor Siii'/lt v. Em- 
peror. (Do.) 

(1886)2 Weir 378 (HIO) Rama'iwaini Oouu- 
dan In re. (Do.) 

(1901) 24 Mad 321 (.324), Em/ires-i v. llama- 
smami. (Do.) 

(1891) Katanlal 531 (581, 582), Empre-is 

V. Dhanha. (Do.) 

(1924) 1924 Lah 241 (243) : 24 Cri L Jour 
708. Inder Himjhw Emperor. Un- 
necessary. 

(1928) 1928 Pat 46 (48) ; 28 Cri L Jour 
868. 1‘raljJtu Ifnsndh v. Empeior. 
(Do.) 

[See also (1928) 29 Cri L Jour 999 
(1001): 112 Ind Cas 215 (216.217) 
(Lah), fj, JJalmdur \. Emp<-ror.{[)o.)] 
[But see 11931) 19:D All 90S 

(918) : 1934 Cri Cas 1167 : 36 Cri 
jj Jour 152. Eem Sin'jli v. Emperor. 
In a murder case whero a wit* 
ness has given evidence which sup- 
ports a plea of alibi taken by the 
accused, the prosecution authorities 


have no right to take it upon them- 
selves to decide whether a witness 
who gives vital evidence of this sort 
is or is not a reliable witness — That is 
the function of the Court which the 
prosecution has no right to usurp.) 
4a (1918) 1918 Cal 314 (315) : 19 Cri L Jour 
81, Ashrnj AH v. Emperor. 

5. (1S94) 16 All 84 (86), Queen-Empress v. 

Ditnja. 

(1920) 1920 Pat 366 (371) : 21 Cri L Jour 
33, lirahomdeo Sinqha v. Emperor. 
(1904) 1 Cri L Jour 305 (309) : 28 Bom 479, 
Emperor v, Hal (ronijadhar Tilnk. 
(1922) 1922 Pat 535 (539) : 1 Pat 401 : 24 
Cri L Jour 129. Chamh iUa v. 
peror. 

6. (1882) 8 Cal 121 (125). Dhunno Kazi v. Em- 

press. 

7. (1873) 21 Suth '.V R Cr 13 (16). The Queen 

V. M adltub Clin nder. 

7a (1933) 1933 All 690(695): 34 Cri L Jour 
967 : 55 All 1040 : 1933 Cri Cas 1202, 
J hnbirala V. Emperor. 

8. (1868) 5 Boin II C R Cr 85 (96. 97), Reij v. 

Fatehchand VastacUnnd. 

(See also U8S7) 14 Ca! 245 (218), 
Empress of India v. KoHprosonno 

9. (188.') 7 AM 904 (005, 906). Qaecn-Empresi 

V. Tulla. 

( 1880) 5 Cal 614 (615), Empress v. Cirisli 
Chnmler Tnlukoar. 

(1839) 2 Weir 379 (380), In re Encra Ver- 

niftia. 

(1922) 1922 Pat 535 (539) : 1 Pat 401 : 24 
Cri L .Jour 129, Chaitdrilcfi v. Em- 
peror. 

(1909) 10 Cri L Jour 538 (530) : 1 Ind Cas 
273 (Bom), .}farsanii lihnrmi v. Em- 
peror. 

(1910) 11 Cri L Jour 410 (411) : 3 Si.ul L H 
200, I mperntor v. Jam'*. 

(1023) 1923 Cal 717 (718); 25 Cri J. lour 
100, Naiendra (.‘handr.i Dhar v. 
Em peror. 

(1930) 1030 Cal 134 (BJ.*, 136): 31 Cri L 
Jour 618 ; 10:30 Cri Cas 134, Xaijan 
Mandal v. Emperor. 


Seo. 285 
Note 6 
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has been relied upon by the committing Magistrate, But where the Public 
Prosecutor is of opinion that a witness is a false one he need not even tender 
him for cross-examination.^^ Where any witness known, to the prosecution is 
able to swear to facts very material to the case, the practice of merely aUowing 
him to be tendered for cross-examination is not proper but he must be 
examined in the ordinary way as to the facts known to him.^^ In undefended 
cases the Court should in the interests of justice test the statement of the’ 
witnesses for the prosecution by questions in the nature of cross-examination. 

It cannot however take upon itself the role of a prosecutor and ask the prose- 
cution witnesses to explain discrepancies. As to effect of non-examination by 
the prosecution of a material witness and the inference to be drawn therefrom, 
see Section 114, illustration (g) of Evidence Act and the following cases. 

Though there is nothing in the Code which says that the prosecutor 
at a Sessions trial can examine only such witnesses as have, been examine 
before a committing Magistrate, yet, the prosecutor cannot as of right 


10. (1892) 14 All 521 (523. 524), v. 

Utarton. 

11. (1894) 16 All 84 (86, 87) (F B), Qiiecn-Em- 

press V. Durtfa. 

12. (1929) 1929 Mad 906 (909. 910) : 58 Mad 69: 

31 Cti L Jour lOOG: 1929 Cci Gas 685, 

v. Emperor. 

13. (1885) 7 All 160 (162), Empress v. Kalin. 

14. (1925) 1925 Oudb 726 (727) : 26 Cri L Jour 

1236, Sarju Singh v. Emperor. 

15. (1835) 7 All 901 (905, 906), 

V. Tulla. 

(1932) 1932 All 135 (186) : 33 Cri L Jour 
943 : 1932 Cri Cas 201, Mohammad 
Eashirv. Emperor. 

(1882) 8 Cal 121 (124, 125), Emincss v. 
Dhunno Kazi. 

(1915) 1915 Cal 545 (547): 16 Cri L Jour 
170 (172) : 42 Cal 422, Rrtin Ranjan 
lioif V. Emperor. 

(1931) 1931 Lab 408 (415) : 32 Cri L Jour 
818 : 19.31 CriO.is 648, Indcr Datt v. 
Emperor. 

(1910) 1919 Pat 27 (20) : 4 Pat L Jour 74 ; 
20 Cri L Jour 161, Kesar v. Em- 
peror. 

(1920) 1920 Pat 42 (43. 44) : 21 Cri L Jour 
743, Keshwar dope v. Emperor. 
(1920) 1020 Pat 366 (371) : 21 Cri L Jour 
33, Brahnmdco Sinqho v. Emperor. 
(1929) 1920 Mad W N 587 (591, 592), A’«- 
maraswami Asari v. Emperor. 

(1922) 1022 Pat 535 (539) : 1 Pat 401 : 24 
Cri L Jour 129. Chandrtha Ram 
Kahar v. Emperor. 

(1922) 1922 Pat 582 (581. 58,5) : 1 Pat 630 ; 
24 Cri L Jour 91, Kirn Bhaijat v. 
Emperor. 

(1928) 1928 Pat 98 (100) : 28 Cri L Jour 
906, Joyi Rant v. Emperor. 

(1907) 6 Cri L Jour 304 (813) (Cal), Kibaran 
Chatidra Roy v. Emperor. 

(1916) 1916 Lab 408 (409) : 17 Cri L Jour 
267 (268): 1916 Pun Re Cr No. 12, 
Kaimi v. Emperor. 

'.(1030) 198Q Cal 184 • (136) : 31 Cri L Jour 

9 


918 : 1930 Cri Cas il84, Nayan 

Mandal v. Emperor. 

(1919) 1919 Lab 158 (159) : 20 Cri L Jour 
519, Emperor v. Amolak Ram. 

(1928) 1928 Lab 125 (128) : 29 Cri L Jour 
212, L. Taj Mohammad v. Em- 
peror. 

(1929) 1929 Pat 651 (654) : 9 Pat 647 : 81 
Cri L Jour 306 : 1929 Ori Cas 879, 
Krishna Maharana v. Emperor. 

(1930) 1980 Lab 163 (165) : 81 Ori L Jour 
181 : 1930 Cri Cas 171, Joivayav. 
Emperor. 

(1932) 1932 Cal 118 (119, 120): 68 Cal 
1335 : 33 Cri L Jour 135 : 1932 Ori 
Cas 103, Girish Chandra Nawadas v. 
Emperor. 

(1932) 1932 Cal 871 (875. 876) : 34 Cri 
L Jour 181 : 60 Cal 149 : 1982 
Cri Cas 898, Na/ar Sardar v. Em- 
peror. Where prosecution have exa- 
mined sufficient witnesses to prove 
their case tho mere fact that they 
had not examined other witnesses 
who could have giveu evidence is 
not sufficient to set aside conviction. 

(1933) 1983 Cal 600 (602) : 60 Oal 1861 : 
35 Cri L Jour 38 : 1933 Cri Oas 
964, Bhuban Bijah Sinyh v. Em- 
peror. Simply because tho prose- 
cution does not call certain wit- 
nesses, the Court need not raise the 
presumption under S. 114, 111- (s) 
when tho absence of the witnesses 
is explained properly. 

(1923) 1923 Oudh 217 (224) : 24 Cri L Jour 
770, Emperor v. Narotam. Two eye- 
witnesses sent up by the police not 
ox&DiiDod by Court ^ Scldt thst 
there must be some limit to the 
number of witnesses a Court is 
asked to hear and no argume^ 
favourable to tho accused could m 
based on the fact that the two wit- 
nesses had not been called. 

. (1889) 1889 Pun Re Cr No. 1, page (4), 
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demand that any witness who was not examined by the committing Magistrate 
either under Section 208 or under Section 219 should be called and examined ; 
but the Court may call and examine such a witness if it considers it necessary 
in the interests of justice.” A Sessions Judge commits a material irregularity 
in procedure in refusing to take the evidence of the persons called as witnesses. 
Further, even if justified in so refusing, he should leave upon record clear 
and distinct reasons for adopting such a course, Where a case is tried by 
jury, the witnesses cannot be examined in the absence of the jury and their 

evidence if taken cannot be acted upon.^® 

When a prosecution witness examined in the committing Magistrate s 
Court is not examined in the Sessions Court, it is open to the Judge either 
to draw an adverse inference against the Crown or to examine the witness as 
a Court witness. But the Judge cannot compel the prosecution to examine 
such witness as a prosecution witness or to tender him for cross-exaraination.2a. 


7. Examination must be oral. . • r 

The examination referred to in this Section means oral examination ot 
the witnesses present (except in cases where evidence is taken by commission 
or in any case where the witness is deaf or dumb). Oral examination is there- 
fore, the general rule, and it is of utmost importance tliat the rule should be 
followed in all cases where the witness is present to be examined. The de- 
meanour of the witness may be important for the assessor or Judge towards 
forming an opinion of his truth ‘It is the rule, and it is founded on reason 

and justice.”^ 

8. Using depositions given before the Magistrate.— Sections 288 and 
353, infra and the Notes thereunder. 


9. Attendance of witnesses . — See Section 216. 


10. Cross-examination to follow examination-in. chief. 

The cross-examination of every witness should follow his examination- 

in-chief. See Section 138 of the Evidence Act of 1872. It is both irregular 
and inconvenient to allow all the witnesses to be examined one day and to 


Khan Muhammad, In re. 

(1034) 1934 Bom 487 (480) : 30 Cri B 

Jour 344 : 1034 Cri Ca3 1113. 

Emperor v. Dhondiba Santoo Sinde- 
Summary of evidence which a 
DOW witness is expected to give 
must be supplied to the Judge. 

(1930) 1030 Sind 90 (103) : 21 Sind B 
R 96 : 31 Cri B Jour 117 ; 1030 
Cri Cas 282, Nttrkhnn v. Em- 
peror. lu committal proceedings 
there is uo obligation on the part of 
the prosecution to get recorded by 
the Committing Magistrate every 
jot and title of the evidence which 
they intend to place before the 
Sessions Court. 

(103&) 1935 Sind 31 (33) : 28 Sind B R 
317 ; 36 Cri B Jour 563 : 1035 
Cri Cas 160, Nandram Bhim- 
bahadtir v. Emperor. Prosecution 
need not examine in committing 
Magistrate's Court all witnesses 

Or. P. C. 106 A lOT 


whom it is going to produce in Ses- 
sions Court. But the principal wit- 
nesses at least must be examined in 
the committing Magistrate's Court. 
[But see (1934) 1934 Bah 667 
(672) : 1934 Cii Cas 990 : 15 Bah 
331 : 36 Cri L Jour 169, Sher 
Bahadur v. Emperor. The proso- 
cutiOQ has uo right to produce at 
" the trial any evidence which had 

not been produced before the Com- 
mitting Magistrate.] 

17. (1802) 14 -\11 212 (214), Queen v. Cl. 11'. 

Hat, field. 

18. (1886) 1886 All W N 08 (68). Empress v. 

Nnihus. 

19. (1906) 3 Cri B Jour 42 (43) (Bom), Emperor 

V. Ein<jappa Suuadappi. 

20. (1935) 1935 Sind GO (62) : 36 Cri B Jour 

869 : 1935 Cri Cas 2i8. Eviperor v. 
Dulo. 



Note 7. 

1. (1860) 9 "Mad 83 

^ ... 
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reserve the cross-examination to a subsequent date.i The accused is therefore 
not entitled as of right to postponement of the cross-examination. The Court 
may, however, grant such a postponement on reasonable grounds as for 
instance, where the counsel is unprepared^ or where the accused were un- 
defended the first day and put only a few questions, and applied the next 
day for cross-examination by his pleader, explaining why he was not engaged 
before- or where the pleader appointed to defend the accused who had no 
instructions till then, requested the Court to postpone the cross-examination of 

the prosecution witnesses till the next day after the chief-examinations were 
over.^ 

11. Improper examination. 

As to the impropriety of putting leading questions to or cross-examining 
Its own witness, by the prosecution or by the defence, see Sections 142 and 14R 
of the Evidence Act and the following cases. ^ 

12. Questions by Judge, jury or assessors. 

Under Section 166 of the Evidence Act, the jurors or assessors may 

put any question to the witness through or by leave of the Court which the 

Judge himself might put and which he considers proper. Section 165 of the 

same Act enables the Judge to put any questions to the witnesses, which he 
may consider necessary. 


13. Duty of prosecution. 

Though the legitimate object of the prosecution is to see that the 
prisoner is convicted,! it is not its duty to obtain a conviction at any cost?- or 
obtain an unrighteous conviction.^ The duty of the Public Prosecutor is to con- 
duct the case fairly'* and fearlessly and with a full sense of responsibility 


Note 10. 

1. (1890) 2 Weir 381 (382), Golhuri Venkat^ 

appa, In re. 

2. (1914) 1914 Cal 834 (835) : 41 Cal 299 : 15 

Cri L Jour 596, Sadasiv Singh v. 
Emperor. 

[See also (1920) 1920 Pat 351 (352) : 
22 Cri L Jour 219 ; 5 Pat L Jour 
706, Teka Ahir v. Emperor. Appli- 
cation for recalling witnesses for 
cross-examination on ground that on 
previous occasion the defence was 
not prepared to cross-examine, hav- 
ing been misled as to the date of the 
trial by the Police— that ap- 
plication should be granted.) 

3. (1920) 1920 Pat 351 (352) : 22 Cri L Jour 

219, Teka Ahir v. Emperor. 

4. (1929) 1929 Cal 1 (5) : 30 Cri L Jour 494, 

Dazlar Rahman v. Emperor, 

Note 11. 

1. (1922) 1922 Pat 582 (584); 1 Pat 630; 24 Cri 
L Jour 91, Niru Bhagatv. Emperor. 
(1921) 1921 Pat 406 (407), DeUlar v. 

Emperor. 

(1928) 1923 Pat 62 (64); 1 Pat 758; 24 
Cri L Jour 69, Jagdeo Singh v. Ew 
peror. 

(1926) 1926 Cal 139 (143); 53 Cal 372; 27 
Cri L Jour 266, Khijiruddin v. Em- 
peror. 


(1897) 20 All 155 (156, 157), Queen-Evtprest 
V. Zaioar Busen. 

(1921) 1921 Cal 269 (270) : 28 Cri L Jouc 41, 
Oandadhar Qoala v. R. W. L. Reed, 

Note 13. 

1. (1930)1930 Cal 134 (136): 31 Cri L Jour 

918 : 1930 Cri Cas 134, Nayan Man- 
dal V. Emperor. 

2. (1932) 1982 Bom 279 (282) : 56 Bom 434 : 

33 Cri L Jour 613; 1932 Cri Cas 391, 
Vasudeo Ralwatii Gogte v, Emperor. 
(1916) 1916 Cal 524 (626): 16 Cri L Jour 676 
(577), Emperor v. Bogendra Bath 
Sen Gupta. Sessions case. 

[See also (1882) 8 Cal 121 (124), Em- 
press V. Dhunno Kazi.} 

3. (1894) 16 All 84 (86. 87) (F B), Queen v. 

IDurga. 

'4.(1894) 16 All 84 (86, 87) (F B), Queen v. 
Durga. 

(1932) 1932 Bom 279 (282): 56 Bom 434: 
33 Cri L Jour 613; 1932 Cri Cas 391, 
Vasudeo Balwant Qogie v. Emperor. 
(1915) 1915 Cal 645 (546); 16 Cri L Jour 170 
(172): 42 Cal 422, i?a»« Ranjan Roy 
V. Emperor. 

(1933) 1933 All 314 (817): 55 All 379: 84 
Cri L Jour 689: 1933 Cri Cas 480, 
Sakul V. Emperor. It is the duty 
of the prosecution to bring out in 
evidence everything in favour of an 
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that attaches to his position.® He should not act as the counsel for any parti- 
cular person or party and should not aggravate the case against the prisoner 
or keep back a witness because his evidence may weaken the prosecution case. 
He should place before the Court all materials irrespective of the question as 
to whether they help the accused or go against him such as statements before 
the polices:^ and material documents.®^’ His only object should be to aid the 
Court in discovering the truth.®"^ He should avoid any proceeding likely to 
intimidate or unduly influence witnesses on either side. There should be on his 
part no unseemly eagerness for or grasping at a conviction.® The prosecution 
should take great care that nothing ambiguous is left on the records and to 
clearly explain by evidence, circumstances having material bearing on the 
case.®'"' 

It is the duty of the Public Prosecutor to give opportunity to his wit- 
nesses to explain any discrepancies or contradictions in their depositions.”^ But 
he is not expected to call witnesses with reference to defence theories.® Nor is 
it open to him to call evidence to rebut and discredit the accused’s defence 
before it is even known whether or not the accused intends to put forward that 
defence.® 


ii. Trial ought not to be stopped before the close of the prosecution. 

Sessions cases cannot be tried piece-meal. Before commencing a trial, 
a Judge should satisfy himself that all necessary evidence is available. If it is 
not, he may postpone the case for some very pressing reason ; but once having 
commenced, he should proceed de die in diem till the trial is finished. i the. 


accused person and to lay before the 
Court all the evidence even though 
some of that evidence may result in 
an acquittal. 

(1873) 20 Suth W R Cr 38 (38). Queen- 
Empress v. Ounslui Moonda. It is 
the duty of the prosecution to point 
out to the Court any glaring dis* 
crepancy between the evidence 
being given by a witness before the 
Court of Session and that previ- 
ously recorded by the committing 
officer. 

5. (1915)1915 Cal 545 (546): IG Cri L Jour 

170 (172): 42 Cal 422, Itani Ilanjan 
V. Emperor. 

(1920) 1920 Pat 366 (371): 21 Cri L Jour 
33, Drahmdeo Sin>j}ia v. Emperor. 
(1929) 1929 Pat 275 (283) : 8 Pat 289 : 30 
Cri L Jour 676; 1929 Cri Cas 02, 
Kunja Subudhi v. Emperor. 

6a(l929) 1929 Pat 275 (283): 8 Pat 289: 30 
Cri L Jour 675 : 1929 Cri Cas 62. 
Kunja Subudhi v. Evipcror. 

[See also (1888) 1888 Puu Re Cr No. 
1, page 2, Allah Baksh v. Empress.'] 
6b (1907) 5 Cri L Jour 427 (429); 34 Cal 696, 
Jatindra NathChntterji v. Emperor. 
(1894) 21 Cal 642 (653, G56), Empress v. 
Satjal Samba Sajao. 

6c (1886) Ratanlal 229 (235), Queen-Empress 
V. Nepal. 

6. (1871) 8 Bom H 0 R 126 (153, 164), Reg v. 

Kashinath. 


(1916) 1916 Cal 524 (526) : 16 Cri L Jour 576 
(677), Emperor v. Nagendra Nath. 
(1915) 1915 Cal 545 (546) : 16 Cri L Jour 170 
(172): 42 Cal 422, Ham llanjan Roy 
v. Emperor. 

(1917)1917 Cal 123 (131): 18 Cri L Jour 
385 (394): 44 Cal 477, Fateh Chand 
V Emperor. 

(1924) 1924 Nag 243 (245) : 2G Cri L Jour 
1C3, AfiOHt ^Vdstidco Chayidchat* v- 
King-Emperor. 

(1903) 8 Cal W N 17«, Hurjimal y. 
Imamali. Animosity in condiictiu" 
case condemned. 

(See also (1916) 1916 Cal 188 (208 
209): 16 Cri L Jouc 497 (513): 42 
Cal 957, Amritlal Uasra v. Em- 
peror.] 

Ga (1929) 1929 Mad W N 305 {U3), Collett v. 
Emperor. 

[See also (1928) 1928 All 25 (27) • -’9 
Cri L Jour 26, A. Karan Singh v. 
Emperor.] 

7. (1894) 16 All 207 (209), Tn re Nasiruddi,’. 

8. (1904) 1 Cri L Jour 718 (726) (Kathi w.ir). 

Emperor v. Daya Shankar. 

9. (1927) 1927 Mad 533 (535) ; 28 Cri h J jur 

285. In re Bisiranath Das. 

Note 14. 

la (1927) 1927 All 721 (723); 50 AH 360: 28 
Cri L Jour 950, Nath Bhudari 

V. Emperor. 

1.(1904) 8 Oudh Cas 55 (57): 2 Cri L Jour 


Seo. 286 
Notes 
13—14 
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Sec. 287 


intention of the Code being that a trial before the Court of Session should 
proceed and be dealt with continuously from its inception to its finish.^ 

Where, after the examination of some prosecution witnesses some 
more remain to be examined, it is not open to the Judge to ask the jury 
whether they wish to hear any more evidence and on their stating that they 
do not believe the evidence and wish to stop the case, to record a verdict 
of acquittal; such a procedure is not warranted by law and no final opinion 
as to the reliability or otherwise of the evidence ought to be arrived at by 
the Judge or jury until the whole evidence is before them and has been 
considered.® 

15. Treatment of witnesses. 

A Sessions Judge is not justified in stopping the cross-examination 
and turning the witness out of Court because he is of opinion that the witness 
is not speaking the truth. This course is not sanctioned by law and is o(ne 
which ought not to be followed.^ 

It is also illegal for a Judge to threaten a witness with the penaltiw 
of the law and no Judge could allow anything in the nature of a threat to 
be administered to a witness unless and until he has shown by his evidence 
that he is wilfully saying what is false or is persistently refusing to give 
evidence on facts which must be within' his knowledge.® 

4 

287 .* The examination of the accused 
duly recorded by or before the committing 
Magistrate shall be tendered by the prosecutor 
and read as evidence. 

Synopsis. 

Note No. J : Note No. 

1 I ** Duly recorded. " * 

' Committing Magistrate. ” ^ 


Examination of ac- 
cused before Magis- 
trate to be evidence. 


Scope of the Section. 



• (Code of 1882— S. 287— Same.) 


Ezatnination of accused 
before Magistrate to be 
evidence. 


(Code of 1872— S. 248.) 

248. The examination of the accueod person before tt® 
committing Magistrate shall be given in evidence at the trial., 

* 


Examination of accused 
before the Magistrate to 
be ei'idence at the trial. 
Proof of such earfluMHrt- 

tion. 


(Code of 1861— S. 366.) 

366. The examination of the accused person before the 
Magistrate shall be given in evidence at the trial. The attestation 
of the Magistrate shall be sufficient prima fade proof of such exa* 
miDOtion, and such attestation shall be admitted without 
the signature to it, unless the Court shall see reason to doubt is® 

genuineness. 


191, Emperor v. AH Mohamed. 

2 (1912)18 Ori L Jour 861 (862): 35 All 63, 
Badri Prasad v. Emperor. 

3. (1896) 20 Mad 445 (446, 446), RnutrtfiTtffom, 
In re. 


1. (1900) 1900 All W N 149 (149): Mehdrban 

AH, In re. — 

2. (1892) 14 All 242 (271) : Empress v. 

rjobind 
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Other Topics. 


As against co*accu6od. See Note 1, Ft. 8. 
Confessions. See Note 1. 

Previous conviction. See Note 1. 

Proof of statements. See Note I, Pt. 6. 

Record and committal by difierent Magis- 
trates. See Note 3. 


Section mandatory. See Note 1, Pb. 1. 

Stage when read as evidence. See Note 1, 
Pt. 7. 

Statement to be taken as a whole. See Note 
Pt. 8. 

Written statements of accused. See S. 256 
Notes ; S. 290, Note 6. 


1. Scope of the Section. 

This Section makes it obligatory on the prosecution in all cases to ten- 
der in evidence the statement of the accused made before the committing 
Magistrate and duly recorded by him under the provisions of the Code, whether 
such statement tells for or against the accused.^ The statement so tendered 
and read as evidence has the same effect as any other evidence adduced before 
the Sessions Judge.^ If the accused has confessed his guilt in such statement 
he can be convicted on the basis of such confession^ though he may retract the 
confession before the Sessions Judge.'* Similarly, the accused is entitled to rely 
on such statement to prove points in his favour though under the ordinary law 
of evidence, he would not be entitled to make use of self-serving statements 
by him as evidence in his favour.® 

The Section does not contemplate that the committing Magistrate 
should be called as a witness in the Sessions Court and examined with re- 
ference to the recorded statement.® In fact, the record of the statement prepared 
by the committing Magistrate would be the only evidence admissible to prove 
the statement. {See Evidence Act, Section 91.) But, under Section 533 infra, 
if, in recording the statement any of the provisions of Section 364 arc not 
complied with, evidence may be taken for tlie purpose of proving that the 
statement was made by the accused before the committing Magistrate. 

The Section does not prescribe the stage at which the statement of 
the accused should be produced and read as evidence. But it lias been held 


Section 287 — Note 1. 

1. (1894) Patanlal 710 (713), Empressy. Ahdul 

liazah. 

(1870) 13 Sutb W R Cr C3 (C4). Quc,:n v. 
Sheilli Mehcr Chand, 

2. (1666) 6 Suth W R Crl (1), Queen v. Suree- 

chur. 

(1892) 15 Mad 352 (353), Empress v. liama 
Tetvnn. 

3. (1866) 6 Suih W R, Cr83 (83),0we<!n v. jfft/- 

der JoUiha. 

(1866) G Suth W R Cr 73 (73). Queen v. 
Il'injit Sontal. 

(1921) 1921 Sind 129(130): 16 Sind L R 67 : 
25 Cri L Jour 62, Mahomed v. Em- 
peror. 

(1869) 12 Suth W R Cri 49 (49). Queen v. 
Bhuthnn Jiujivari. 

[See (1870) 14 Suth W R Or 9 (10). 
Queen V. A/'i?.<Krr Sheihh. It is not 
necessary to ro-id out the confefsions 
to the accu5!cd and spccihcally to 
ask them whether they had any 
objection to tho reception of those 
confessions.] 

4. (1881) 1891 All W N 89 (89), Empress v. 

Bhagua. 


(1685) 1885 All W N 221 (224). Empress y. 
Rama Nand. 

(1885) 1885 All W N 59 (59) (P B). Etn- 
press y. Madar. 

(1898) 20 All 133 (134), Euiprcss v. Maihan 
Lai. 

(1896) 1896 .\11 78 (81), Empress v. Maha- 
bir. 

(1874) 11 Bom II C R 137 {13&). Reg. v. 
Bnlvant PardharUnr. 

(1915) 1915 Bom 249 (250. 253) : 40 Bom 
220 : 17 Cri L Jour 133, Fahira Ap’ 
pnijuay. Emperor. 

(1867) 8 Suth W R Cr 40 (40), Queen v. ^Tt. 
Jena. 

5. (1893-1900) 1603-1900 Low Bur R 207 (208), 

Aumj Mtjat alias Aung Yn v. Em- 
press. Statement read as cviiluiico 
under this Section can bo taken into 
consideration in dclcrtnining whe- 
ther the accused lias di'-cliaiged the 
on«? of pro\ing that his ia.se comes 
within one of the excc-i'tions provi- 
ded by law. 

6. [See (1900 01) 6 Cal \V N ‘17n (48n), J5w- 

preis V. Mungroo L'honjah. It was re- 
marked that the practice of calling 


Seo. 287 
Note 1 
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thnt the statement should be read as part of the case for the prosecution, 
before the accused enters upon his defence^ 

The statement of the accused must be read as a whole. Thus, where 
there are several accused in a case, and the statement made by one of them 
in the committing Magistrate’s Court is read in the Sessions Court under this 
Section, the portions touching the other accused cannot be omitted.® But, 
under Section 310 infra, if any portion of the statement bears on an alleged 
previous conviction charged against the accused, for the purpose of affecting 
the sentence to be passed on him in case of conviction, such portion should 
not be read or referred to unless and until the accused has been convictetd 
of the subsequent offence or the verdict of the jury has been delivered or 
the opinion of the assessors has been recorded. 

As to the weight to be attached to confessions, conviction on the 
confession of a co-accused, and the value of retracted confessions, see Notes 
under Sections 164, 364 and 337. 

2. “ Duly recorded. ” 

An accused person made a confession under improper inducement by 
the police. The committing Magistrate admitted the confession in evidence 
and examined the accused with regard to it. It was held that as the confession 
was not admissible in evidence (Evidence Act, Section 24) the committing 
Magistrate ought not to have questioned the accused with reference to it and 
that the examination of the accused under the circumstances could not be 
said to be “duly recorded" within the meaning of this Section and could not 
be produced in evidence in the Sessions Court under this Section.^ 

•As to the mode of recording the examination of the accused, see Sec- 
tion 364 and the Notes thereunder. As to the effect of irregularities in the 
mode of recording the examination, see Section 533 and Notes thereunder. 


3. ' Committing Magistrate. " 

The words “committing Magistrate" in the Section include the Magis- 
trate who held the preliminary enquiry on which the commitment was based, 
although the actual order of commitment was made by some other Magistrate. 
Hence, the statement of the accused recorded by a Magistrate who held the 
preliminary enquiry is admissible under this Section although the case was 
actually committed to the Sessions by some other Magistrate.^ Thus, where a 
Alagistrate who succeeds to the jurisdiction of another Magistrate commits a 
case to the Sessions under Section 350 infra on evidence recorded by his 
predecessor, the statement of the accused recorded by such predecessor is 
admissible under this Section.2 


the committing Magistrate would 
be open to the gravest objection.] 

7. (1SS7) 2 Weir 3G1 (3G1} : 10 Mad 295, Queen- 

Empress V. Ramji. 

flS67)8Sutb WR Cr Cir C (G), Queen v. 
Gnub Gornli Cackarce. 

8. (1800) 5 Mad II C R App 4 (4). 

Note 2. 

1. (1908) 8 Cri L Jour 62 (63, G4) : 4 Low Bur 
R 244, Gaung Gyi v. Emperor. 

[See also (1915) 1915 Bom 249 (250) : 
17 Cri L Jour 133 (184, 135, 137, 
138) : 40 Bom 220, Fakira Appayga 


V. Emperor, Confession before com- 
mitting Magistrate induced by 
threat — Inducement or promise pro- 
ceeding from person in authority — 
Question as to the admissibility of 
such confession before the Sessions 
Court left open.) 

Note 3. 

1, (1908) 7 Cri L Jour 29 (29. 30) : 31 Mad 40, 

The Sessions Judge of Mangalore v. 
Malinga. 

2. (1926) 1926 Lab 271 (271) : 7 Lah 70 : 27 
Cri L Jour 627, Ghulam J annate • 
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, The evidence of a wit- 
p . . ness duly taken in 

given at preii- the presonce of the 

accused before the 

-admi9$ible. 

comnntting Magis- 
trate in the discretion of 
the presiding Judge, if such 
witness is produced and exa- 
xnined, be treated as evidence in 
the case. 



The evidence of a wit- 
Evidence recorded 

given at preii- tn the prcscni^e of 

accused under 
“‘“■••■b'e Chapter XV 111 
may, in the discretion of the 
presiding Judge, if such witness 
is produced and examined, be 
treated as evidence in the case 
for all purposes subject to the 
provisions of the Indian Evidence 
Act, 1872. 


Synopsis. 


, Note No. 

Legislative changes. \ 

Scope, object and applicability of the 

Section. 2 

“Duly recorded in the presence of the 
accused.” 3 

“Under Chapter XVIII.” 4 

“Discretion of the presiding Judge.” 5 

If such witness is produced and exa* 


Note No. 

mined.” 5 

“May be treated as evidence in the case 
for all purposes subject to the pro- 
visions of the Evidence Act.” 7 

Corroboration of evidence admitted 

under this Section. 8 

Practice and procedure. 9 

Approver’s evidence. 10 


Seo. 288 


Other Topics. 


Absence ot cross-examination. Seo Note 3, 
Pts. 2 and 8. 

Admissibility to be decided then and there. 
Seo Note 9, P-N. (3). 

Applicable to Sessions trials and not trials by 
Magistrates. See Note 2, Pb. 5. 
Committing Magistrate and not other Magis- 
trates. See Note 4, F-N. (1). 

Deposition of jointly-committed person. See 
Note 6, P-N. ( 1 ). 

Depositions retracted. See Note 7, Pt. 5; Note 


10. Pts. 1 and 2; Note 5, F-N. (4) and (5): 
Note 7, F-N. (4). 

Evidence of one witness and not of all wit- 
nesses. See Note 2, Pt. 4. 

Sections 33, 155, 167 and 145, Evidence Act. 

See Note 2; Note 2, F-N. (3). 

Statements taken under S. 164 and S. 162. See 
Notes, Pts. 2, 3 and 4; Note 4, F-N. (1). 
Whole depo.sition and not portions alone. See 
Not 7, Pt. 6. 

Weight of evidence, See Note 7, Pts. 3 and 4. 


• (Code of 1882— S. 288— Same as that of 1898 Code.) 


Evidence j/it’cn at the 
preliminary inquiry ad- 
tnissihle. 


(Code of 1872— S. 249.) 

249. When a witness is produced before the Court of Session 
or High Court, the evidence given by him before the committing 

Magistrate may be referred to by the Court if it was duly taken in 

the presence of the accused forsoa, and the Court may, if it think 

fit, ground Its judgment thereon, although the witnesses may at 
the trial make statements inconsistent therewith.' ^ 

This Section shall not authorize the Court to refer to the record of the 

evidence gi\en by a witness who is absent, except in the cases in which such evidence mav Lo 


(Code of 1861— Nil.) 


Emperor. 

(1908) 7 Cri L Jour 29 (29, 30) : 31 Mad 40, 


The Sessions Judije of Mangalore v 
Malinga. 
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1. Legislative ohanges. 

There was no corresponding Section in the Code of 1861. The Section 
was first enacted in the Code of 1872. The undermentioned are cases decided 
under the Code of 1861.^ 

2. Scope, object and applicability of the Section. 

This Section provides that when a witness is produced and examined 

in the Sessions Court, his evidence in the commitment proceedings may, in 
the discretion of the presiding Judge, be treated as evidence at the trial for 
aU purposes. But for this Section, such evidence would, under the Evidence 
Act, be only admissible for the purpose of corroborating or contradicting the 
witness {see Sections 145, 155 and 157 of the Evidence Act). It would not 
be admissible as substantive evidence, i. e., for proving the truth of the facts 
deposed to, except when the witness is not produced in the Sessions Court for 
any of the reasons specified in Section 33 of the Evidence Act. The present 
Section vests a discretion in the Sessions Judge to treat such evidence as 
substantive evidence in the case though none of the conditions laid down m 
Section 33 of the Evidence Act is present.^ The object of the Section is to 
reduce the danger of witnesses being tampered mth between the commitment 

and trial.2 

The Section does not ipso facto make the evidence before the commit- 
ting Magistrate evidence at the trial. It only confers a discretion on t e 
Sessions Judge to treat as evidence before himself the evidence of a watness 
given before the committing Magistrate.^^ But, where under the Eviden^ 
Act, the evidence given before the committing Magistrate can be used at the 
Sessions trial for any purpose, this Section in no way restricts such user. 

The power conferred by the Section is intended to be exercised tvith 
reference to each witness individually. The Section does not contemplate a 
general order being passed with reference to the evidence of all the witnesses 

or a number of them together^ 

The Section applies only to Sessions trials and not to trials e ore 
Magistrates.^ But it applies to trials with assessors as well as « trials V 
jury.8 In the undermentioned case.t it was re marked that the Section apph^ 

Section 288 — Note 1. 

1 (1870) Ratanl.il 39 (40). Haj v. HironchimA. 

(18G4) 1 Sutb W H Cr 14 (14). Queen v. 

Iladhy Dharee. 

(1807) 7 Suth W R Cr 114 (114). Queen v. 

Bhcckun Doss. 

Note 2. 

1. (1887) 1887 Pun Rc Cr No. 61, page 134 
(135). 17 Hinr V. Empress. 

2 (1893 1900) 1893-1900 Low Bur Rul 280 

(280). Sya Ku De v. Empress. 

2a(l874)ll Bom II C R 2Sl (282). Reg v. 

Arjun Megha. Depositions given be- 
fore Magistrates in the preliminary 
enquiry are evidence in the trial be- 
fore the Court of Session, only when 
the Sessions Judge determines, iu 
the exercise of his discretion, that 
they are to be used in this way. 

3 [See (1925) 1925 Lah 483 (485); 27 Cri L 

Jour 280, Ram Karan v. Emperor. 


In absence of any order under uti- 
minal P. C., S. 288. the statements 
made to the committing Magistrate 
can bo used only for the purpose ol 
contradicting or corroborating that 

testimony.) ^ 

[See also (1934) 1934 Lah 212 (214). 
1934 Cri Cas 447: 36 Cri L Jour 849, 
Emperor v. Nathu Singh. Evidence 
may be admitted uuder S. 83, 
dence Act, if requisites of that bee* 

tion are satisfied.) c vi,„ 

1. (1885) Weir 3cd Edn. 934(936), In re StfWa 

[sTe\l80 (1874) 21 Suth W R Or 49 

{5\), Queen V. Amanullah.] 

3. (1894) Raiaulal 728 (728), Queen v. 

din. , .. i«4 

5. (1887) 1887 Pun Re Or No. 51, page l f 

Umar V. Empress. 

i. (1887) 1887 Pun Re Cr No. 61, peg® ^ ' 
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only to prosecution witnesses and that the position of the Section shows this. Sec. 286 

The reasons given by the Magistrate in discharging the accused at Notefl 

first and the contents of the Sessions Judge’s order in revision directing further 2 — 4 

inquiry are not admissible in evidence in the Sessions Court when the case 
is committed to Sessions subsequently.® 

3. "Duly recorded in the presence of the accused." 

This Section applies only to the evidence of a witness duly recorded 
in the presence of the accused by the committing Magistrate. Hence, the 
existence of a record ax memorandum of evidence is a condition precedent to 
the applicability of the Section.' 

Further, the evidence must have been duly recorded. (As to the mode of 
recording evidence in commitment proceedings, see Chapter 25 of the Code.) 

Under Section 209 ante and on general principles, the accused is entitled as 
of right to cross-examine the prosecution witnesses (in comminnent proceed- 
ings). Hence, the evidence of prosecution witnesses recorded without the 
accused being allowed to cross-examine them is not “duly recorded" and 
cannot be introduced into the record under this Section.^ But where the accused 
has declined to cross-examine the prosecution witnesses in spite of opportunity 
being given to him to do so, the absence of cross-examination by him does 
not affect the admissibility of the evidence under this Section.® 

The Section requires also that the evidence in the committing Magis- 
trate’s Court should have been recorded in the presence of the accused. Hence, 
evidence recorded in the absence of the accused cannot be admitted under this 
Section.** 

See also the undermentioned case.® 

4. ‘Under Chapter XYIII. ’’ 

This Section applies only to the evidence of a witness recorded under 
Chapter 18. The statement of a witness made on any other occasion is not 
within the Section.' 


nicaUy admissible, ovideuco loses its 
weight.] 

4. (1004) 1 Cri L Jour 499 (500): 1901 Pun 

Re Cii No. 3, 1‘alhana v. Emperor. 
Approver’s evidence tahen iu ac- 
cused's absence. 

(1913) 14 Cii L Jour *211 (212): 35 All 2C0, 
Emperor v. Gulabu. 

(1914)1911 Oudh 388 (389): IG Cri L Jour 
132 (133): 17 Oudh Cas 3C3, Putin 

Y. E}niyeroi\ 

Uataulul 728(728), v. Ramdin, 

(18S«) 1887 Pun Rc Cr No. 51, page i:3i, 
Umar v. Empress. 

(1874) 21 Suth W R Cr 6 (5). Queen v. 
Nussuruddin. 

(189G) 23 Cal 3G1 (305). Alimtahlin v. 
Jn!^n press. 

5. (1886) 13 Cal 121 (124). Adyun Shiok v. 

Emjiress. No objection tuicon by 
opposite party — 7/«/cZ that there 
was no reason to rojeot tlio evidence. 
Note 4. 

1. (1912) 13 Cri L Jour 22G (229); 3G Mad 159, 
In rc, TSasrtir Venkata Pao. State- 
ment of a witnos.s, made during a 


8. (1910) 11 Cri L Jour 538 (539): 7 Ind Cas 
915 (Cal), Harendra Pal v. Empe- 
ror. 

Note 3. 

1. (1887) 1897 Pun Ke Cr No. 51, page 131 

(135), Umar v. Empress. 

2. (1691) 21 Cal G12 (0G5), Queen v. Sagal 

Samba Sajao. 

(1980) 1930 Sind 54 (55): 31 Cri L Jour 121: 
1930 Cri Cas 70, Emperor v. Mali- 
rale. 

3. (1930) 1930 Sind 54 (55): 31 Cri L Jour 121: 

1930 Cri Cas 70, Emperor v. Mah- 
rale. 

(102G) 192G Lah 590 (593, 591) : 28 Cri L 
Jour 33. Muhammad Aslant Khan v. 
Emperor. 

[See also (1880) G Cal L R 53 (5G), 
In the matter of Dham Mundul. In 
this case it wa.s held that opportu- 
nity to ctoss-exumiuo was not 
denied. 

(1925) 1926 Oudh 72C (727): 26 Cri L 
Jour 1236, Sarju Sinyh v. Emperor. 
Absence of cross-examination in 
spite of opportunity — Though tech- 
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Prior to the amendments of 1923 the words “before the committing 
Magistrate” occurred in the Section in the place of the words “under Chapter 
18.” The amendment makes it clear that evidence recorded under Chapter 18 
falls within the Section although it is not recorded with a view to commitment. 
Thus, evidence recorded under Section 219, ante, after commitment, would 
fall within the Section.z 

There is no special procedure provided for the recording of evidence 
under Chapter 18. Hence, the evidence recorded by a Magistrate in a case 
whicli he starts with a view to trial by himself but which he subsequently 
decides to commit to the Sessions can be held to be evidence recorded under 
Chapter 18.^ 


5. ‘‘Discretion of the presiding Judge.” 

The Section leaves it to the discretion of the presiding Judge whether 
or not to admit the evidence referred to in it.^ But the power being one in 
derogation of the general principle that a Court can only act on the evidence 
given before it, {see definition of evidence in Evidence Act, Section 3), the 
decision to let in the previous deposition of a witness under this Section should 
be arrived at after careful consideration and only where there are sound and 
reasonable grounds for such a decision.z The desire to expedite the trial or the 
fact that the counsel for both the sides have agreed to the course is not a 
sufficient reason for acting under the Section.^ The power should be confined 
to cases where the Judge has reason to think that a witness lias deposed 
truly before the committing Magistrate but is not telling the truth 
before himself and that it is desirable in the interests of justice that the 
previous deposition of the witness should be brought on the record of the 
trial.'* When the witness alleges that his statement before the committing 


search. 

(1008) 7 Cri L Jour 325 (328) : 31 Mad 127, 
In rCy SanKappa Rai. Statement to 
Police Officer or to an investigating 
Magistrate. 

(1004) 1 Cri L Jour 499 (500): 1904 Pun Re 
Cr No. 3. Palhana v. Emperor. 
Approver's statement before District 
Magistrate, not committing Magis* 
tratc, not admissible undor this 
Section. 

(1889) Ratanlal 468 (470), Queen v. Nana 
Rajii. Statements to Magistrates 
not empowered to commit, do not 
fall under S. 288. 

(1922) 1922 Mad 303 (303): 23 Cri L Jour 
2C2, Malaya Ooundan v. Emperor. 
Signed statement given before moni- 
f/nr cannot be admitted as substan- 
tive evidence. 

[See (1932) 1932 Cal G83 (G85): 33 
Cri L Jour 770: 1932 Cri Cas 636, 
Nagcndra Nath Sarkarx. Emperor.] 

2. (192C) 1926 Cal 235 (237); 53 Cal 181 : 26 

Cri L Jour 1577, Abdul Gani Bliuya 
v. Emperor. 

3. (192G) 1926 Cal 235 (237) ; 53 Gal 181 : 26 

Cri L Jour 1577, Abdiil Gani Bhuya 
V. Emperor. 


Note 5. 

1. (1922) 1922 Lah 1 (12): 8 Lah 144: 28 Cri 

L Jour 513, Das x. Emperor. 

(1885) Weir 3rd Edn. 934 (936), In re, 
Subha Naik. 

(1887) 1887 Pun Re Cri No. 61, page 134, 
Umar v. Empress. 

2. (1874) 2L Suth W R Or 49 (51), Queen 

V. Amamillah. Discretion is to be 
exercised upon substantial materials 
rightly before the Court, and rea* 
sonably sufficient to guide the judg- 
ment of the Court to the truth of 
the matter, and not upon mere 
speculation or conjecture. 

(1930) 1930 Cal 706 (707) : 57 Cal 940 : 32 
Cri L Jour 180: 1930 Cri Cas 1106, 
Khadcm v. Emperor. 

(1896) 9 C P L R 24 (25), Empress v. Tula- 
ram Brahynin. 

3. (1885) Weir 3rd Edn. 934 (936, 937), In re 

Subba Naik. 

4. (1930) 1930 All 746 (747): 1930 Ori Cas 

1002: 32 Cri L Jour 152, Abdul 
Jalilkhan v. Emperor. 

(1896) 9 0 P L R 24 (25), Empress v. Tula‘ 
ram Brahmin. 

(1885) Weir's 8r.d Edn. 984 (936), In re 
Suhha Naik. 

(1929) 1929 Lah 111 (112): 29 Ori L Jour 
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Magistrate was the result of improper influence or pressure, the Sessions Judge 
should investigate into the truth of his allegation before coming to the con- 
clusion that his deposition in the Sessions Court {which contradicts that in 
the committing Magistrate s Court) is false.® See also Note 7, infra. 

6. “If such witness is produced and examined." 

It IS a condition precedent to the incorporation of the previous deposi- 
tion of a witness under this Section that he should be produced and examined 
as a witness at the Sessions trial.' The e.xamination contemplated is examina- 
tion of the witness in the ordinary way. Hence, mere cross-examination of a 
witness or merely tendering a witness for cross-examination is not sufficient to 
satisfy the requirements of the Section in this respect.^ So also, the mere 
examination of a witness as to the fact of his having made the previous 
deposition is not enough for allowing action under this Section.^ 


7. “May be treated as evidence in the case for all purposes subject to 
the provisions of the Evidence Act.” 

By force of this expression the previous deposition of a witness admitted 
tinder this Section can be treated as substantive evidence in the case and 
not merely as evidence useful for the purpose of corroborating or contradicting 
a wi tness.' Th e wo rds -fo r all purposes subject to the provisions of the 


1047, Sadar v. Einperor. Only oue 
divergence though unexplained is 
not sufficient for making use of 
Section. 

[See (1935) 1935 Mad 479 (482) • 3C 
Cri L Jour 1107 ; 1935 Cri Cas 742, 
Krishna Iyer, In re. Statements 
in committing Magistrate’s Court by 
relatives of accused but retracted in 
Sessions Court are admissible.] 

[See also (1929) 1929 Mad 837 (839) • 
31 Cri L Jour 7C8 : 53 Mad IGO : 
1929 Cri Cas 485, Kesava PiUai v. 
Emperor. Witness retracting state- 
ment before Sessions Judge— Reason 
to think that he is not telling truth 
— Section can be applied.] 

(1924) 1924 Mad 379 (381): 47 Mad 232 : 
2 j Cri L Jour 715, Pedda tiomadu 
V. Appx Ciadu. (Do.) 

5. (1900; 4 Cal W N 49 (55), Baronyi Loll v. 
Empress. 

[See also (1903) 7 Cal W N 345 (340) 
Emperor v. JihiU Nath Ghose. Re- 
pudiation of prior statement at 
ibo Sossious — Improper ijjtluenco — 
Allegalionsof, as regards prior state- 
ment— Prior .statement not to bo 
relied upon.] 

, Note 6. 

1. (1920) 1920 Nag 170 (171) ; IG Nag L R 30 : 

21 Cri L Jour ISG, Ajodlii v, Em- 
peror. 

(1875) 24 Sutli W U Cr 11 {12), Queen v. 
Majohur Boy. 

(1885) Weir 3rd Edn. 934 (935), Sulba 
Naik, In re. S. 288 is not an cxcon- 
tion to the Rule in S. 280. It doe.s 
not dispense with examination of 


(1887) 

(1934) 


(1883) 


•2. (1885) 
(1916) 
(1930) 


3. (1885) 

1. (1925) 
(1924) 

(1925) 

(1925) 

(1933) 


tJio witness as directed bv S. 28G 
1887 Pun Re Cr No. 51, page 134, 
V mar v. impress. 

(214); 35 Cri L Jour 
349 : 1934 Cri Cas 447. Emperor y. 

^atha Siny/i. Witness produced 
but not examined— Section does not 

apply. 

1883 Pun Ro Cr No. 23, page 04(55). 
i>atb Byai v. Empress. Magistrate 
committing witness along with ac- 
cused for same offence— Uis state- 
ment at enquiry not admissible. 

Edn. 934 (935), Snbba Naik, 

C'i L Jour 

Glo (615), In re holaigadu. 

1930 Cal 70G (707) ; 57 Cal 940 ; 32 
Cn L Jour 180 : 1930 Cri Cas 1100, 
Khadem v. Emperor. Evidence of 
witness merely tendered for cross- 
examination and who was not cross- 
examined on tbo important point in 
the case. 

934 (936), In re 

i>ubba Itaik. 

Note 7. 

1925 All 185 (180) ; 47 All 270 : 20 

Kmper..,. 

1J24 Mad 3i9 (381) ; 47 Jlad 232 ; 25 
L Jour 715, liaehala Peda 

Ai i-l.mdu. 

192o Lah 399 (390) : 0 Lah IVl ; 27 
J^^LJour 438.2?a/./M v.Emper.ir. 

1J25 Lah 452 (-153) : 0 Lah 199 ; 20 
^ri L Jour 1245. Amir I^nman v 
Emperor. 

1933 Rang 57 (59) : U Rang 4 ; 34 
Cn L Jour 280 ; 1933 Cri Cas 462 


Seo. 288 
Notes' 
6—7 
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Beo. 288 
Note 7 


Indian Evidence Act, 1872” did not occur in the Section as it stood prior 
to the amendments of 1923. Hence, the view taken in some of the decisions- 
prior to the said amendments that the evidence admitted under this Section, 
could only be used for the purpose of corroboration or contradiction of a 
witness and not as a substantive evidence^ is now no longer law. 

The words “subject to the provisions of the Indian Evidence Act” 
do not mean that the previous statements of a witness admitted under this, 
Section can be treated as evidence only in those cases in which such a course 
is expressly provided for by the Evidence Act. Nor 'does the expression mean 
that the prior depositions can be used as evidence in every case in which 
there is no express provision in the Evidence Act prohibiting such a course. 
The expression only means that the evidence admitted under this Section is 
subject to the same rules as to admissibility and relevancy as any other evi- 
dence and that a Judge is not at liberty to admit irrelevant evidence under 
this Section merely because it happens to be the deposition of a witness given 
before the committing Magistrate.® 

As seen already, the evidence admitted under this Section constitutes 
substantive evidence in the case quite as much as any other evidence. There 
is no legal objection to a conviction being based puriely on the prior de- 


Ng^ Nyein v. Emperor. 

(1927) 1927 All 479 (480) : 27 Cri L Jour l365 : 
49 All 251, Dehnri v. Emperor. 

(1923) 1923 P.it 550 (564) : 2 Pat 517 : 24 
Cri L Jour G41, Gansa Oragon v. 
Emperor. 

(1930) 1930 Pat 515 (547. 548) ; 9 Pat 592 : 
32 Cri L Jour 6G : 1930 Cri Cas 1089, 
Bhihari Dali v. Emperor, li truthful 
and corroborated suUic catly, it may 
be pioferred to statemout in Sessions 
Court. 

(1923) 20 Cr L Tour 73 (75): 105 Ind Cas 585 
(637) (L»h), Ala Singh v. Emperor. 

(1923) 1'j 23 Mud 20 [zi) : 45 M.id »GG : 24 
Cii L Jour 417, Vclliah Kone v. 
Emperor. 

(1004) 1 Cii L Jour 184 (190) : 2 Low Bur R 
125, Ulanw Emperor. 

(1906) 4 Cri L Jour Gl (65) : 23 All C83, 
Dwaraka Prasad v. Emperor. 

(1927) 1927 All 479 (480) : 49 All 251 ; 27 
Cri L Jour 1365, Behari v. Emperor 

(1922) 1922 Bom 108 (109) : 46 Bom 97 : 22 
Cri L Jour 636, Maruti Joti Sliindc 
V. Emperor. 

(1025) 1925 Horn 266 (267) : 26 Cri L Jour 
705, Basappa Bndrappa Dhamargi 
V. Emperor. 

(1926) 19-26 Oul 105 (106) : 26 Cri L Jour 
1553, Eazattiddin v. Emperor. 

(1926) 1926 Cal 235 (238) : 53 Cul 181 : 26 
Cri L Jour 15'<7, Abdul Qani Bhtiya 
V. Emperor. 

(1930) 1930 Cul 228 (230): 31 Cri L Jour 
916 : 1930 Cri Cus 196, Tajiz Pra^ 
tnanik v. Emperor. 

(1901) 24 Mad 414 (416). Queen v. Dorasami 
Ayijtir. Such evidence may be used 
as much in favour of the dofonco as 


in support of the prosecution. 

(1934) 1934 Lab 748 (745) : 16 Lab 765 : 35 
Cri L Jour 1005 : 1934 Ori Oas 1095, 
Puran Singh v. Emperor. 

(1917) 1917 Lab 331 (382, 833): 18 Ori L Jour 
703 (705); 1917 Puu Ro Ct No. 87, 
Pirthi V. Emperor. 

(1885) 2 Weir 875 (375), In re Vellaya 


Tevan. 

(1887) 1887 Pun Re Cr No. 61. page 135 
(136), Umar v. Empress. 

(1930) 1930 Mad W N 845 (846). Guru- 
sivatny PiUai v. Emperor. 

2. (1906) 10 Cal W N 243n (243rt), Emperor v. 
Qholam Khadhir. 

(1885) 7 All 862 (863), Queen v. Dau Sahat. 
(1899) 21 All 111 (112), Queen v. Jeochi. 
(1900) 22 All 445 (446, 447), Queen v. Nif 
7nal Das. 


(1925) 1925 Sind 289 (292): 19 Sind L R 71 : 
26 Cri L Jour 1063, Bahadur walaa 
Ratio Khaskhcliy Emperor. Inten* 
tion of legislature was to prevent 
the admission of irrelevantevidence 

in the Sessions Court merely 
ground that it had been recorded by 
the committing Magistrate. 

(1925) 1925 Lah 452 (453): 6 Lab 199: Jb 
Cri L Jour 1245. Amir Zaman v. 
Crown. For instance, evidence, 
which had been wrongly admittett 
by the committing RIagistrate, 
violation of the provisions of the 
Evidence Act, could not be trans- 
ferred to the Session’s file- _ , 
(1925) 1925 Pat 51 (53): 3 Pat 781: 26 Cti 
L Jour 270, Jchal Tcli v. Emperor. 
(1926) 1926 Pat 440 (442): 27 On L Jour 
594, Bigna Kumhar v. Emperor. 
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position of a witness admitted under this Section.^* But as a matter of pru- Sec. 260 
dence, before preferring the evidence given before the committing Magis- Notes 

trale to that given before himself and acting on such evidence a Judge should 7 — S 

have very substantial grounds for doing so.'* Especially, it would be highly 
unsafe to use as corroboration of a retracted confession the retracted de- 
position of a witness admitted under this Section.® 

The whole of the prior statement of a witness and not merely portions 
of it should be treated as evidence in the case.® 


8. Corroboration of eyidence admitted under this Section. 

The prior deposition of a witness before the committing Magistrate 
admitted under this Section stands on the same footing as any other evidence 
m the case {iCe Note 7. ante)-. Hence, it is “testimony” within the meaning of 
Sectioi*. 157 of the Evidence Act, and can be corroborated by means of prior 
statements of the witness of the kind mentioned in that Section. ^ Thus, when 
the evidence of a witness in the committing Magistrate’s Court is transferred 
to the file of the Sessions Court under this Section, a prior statement of the 


(1926) 1926 Cal 105(105. 106): 26 Cri L Jour 
(1553), Fazaruddin v. Emperor. 

(1927) 1927 All 479 (480): 49 All 251 : 27 Cri 
L Jour 1365, Behari v. Emperor. 

(1925) 1925 Bom 266 (267): 26 Cri L Jour 
705: 50 Bom 215, Basappa Btidrappa 
Dhamnmji v. Emperor. 

3r( 1935) 1935 All 691 (692). 36 Cri L Jour 823; 

1935 Cri Cas 788, liaja Jiam v. Em- 
peror. iDdependent corroboration 
is not invariably necessary. 

(1934) 1934 Oudh 222 (224): 35 Cri L Jour 
894; 1934 Cri Cas 673, Emperor v. 
Sankar. 

4. (1924) 1924 Mad 379 (382): 47 Mad 232 : 25 
Cri L Jour 715, Bachala Peda So- 
madu V. Nethipudi Appigadu. 

(1926) 1925 Lah 399 (400): 6 Lab 171: 27 
Cri L Jour 488, Bnkha v. Emperor. 

(1919) 1919 Lah 238 (240); 1919 Pun Ko Cr 
No. 17: 20 Cri L Jour 792, Sher DU 
V. Emperor. 

(1925) 1925 Pat 51 (55): 3 Pat 781: 26 Cri L 
Jour 270, Jehal Teli v. Emperor. 

(1926) 1920 Pat 440 (443): 27 Cri L Jour 
504, hinna Kumhar v. Emperor. 

Sel Cas 229 (Oudh), Queen v. Ahbaran 
Singh. 

(1922) 1922 Bom 108 (109): 46 Bom 97: 22 
Cri L Jour G3G, Maruti Joyoli 
Shindc v. Emperor. 

(1897) Ratanlal 894 (894), Queen v. Sub- 
raya. Conviction based on such 
evidence alone, specially when it 
was retracted before the Sessions 
Court, would not be justified. 

(1608) Ratanlal 966 (966), v. Mallaya 

Sau ilukhya. 

(Ili34) 1934 Oudh 182 (183): 35 Cri L Jour 
797: 1934 Cri Cas 578, Pahahvan 
Singh v. Emperor. 

(1900) 4 Cal W N 49 (55). Bcjrangi Lai v. 
Empress. It is improper to bring 
on the record without further in- 


quiry the evidence of a witness be- 
fore the committing Magistrate who 
says that his evidence in the lower 
Court was given under pressure and 
throat by the Police. 

(1886) Weir 3rd Edn. 039 (940), Nukala 
Subbaiya, In re. 

(1874) 21 Sulh W R Cr 49 (51), Queen v. 
Amanullah. 

(1887) 10 Mad 295 (313, 314), Queen v. 
Bangi. A perjured man, the witness 
must be, whichever statement is true 
and the responsibility of relying on 
it is great. It must not be reliod on 
unless corroborated. 

5. (1900) 27 Cal 295 (306), Queen v. Jadub 

Das. 

(1892) 2 Weir 509 (509), In re Karreii 
Venkatasami. 

(1888) 12 Mad 123 (124), Queen v. Bhar- 
mappa. 

(1900) 13 C P L R 107 (109, 110), Empress 
V. Chuiia. 

(1917) 1017 Lah 331 (333): 18 Cri L Jour 
703 (705); 1917 Pun Re Cr No. 37, 
Pirthuv. Emperor. 

6. (1029) 1929 Nag 233 (235): 30 Cri L Jour 

333, Mxisa v. Emperor. 

(1925) 1925 Mad 879 (880); 27 Cri L Jour 18; 
Ayyam Pcrumal Pillai v. Emperor. 

Note 8. 

1. (1924) 1924 Lah 609 (610): 5 Lah 324: 25 
Cri L Jour 1201, Mam Chand v. 
Eniperor. 

(1925) 1925 Lah 399 (400): 6 Lah 171: 27 
Cri L Jour 438, liokha v. Emperor. 
[But see (1910) 11 Cri L Jour 542 
(542, 543): 31 Bom 599, Emperor v. 
Akhar Badu. 

(1923) 1923 Mad 20 (28): 45 Mad 7GG; 
24 Cri L Jour 417, VcV.vxh Kone v. 
Emperor. 

(1934) 1934 Cal 124 (125): GO Call339: 
35 Cri L Jour 507: 1934 Cri Cas 169, 


See. 288 
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witness recorded under Section 164 can be used to corroborate the evidence ^ 

But under Section 162 ante, a statement made to the police would not be 

admissible for such a purpose ^ Further, a statement of the witness recorded 

under Section 164 which corroborates his deposition before the committing- 

Magistrate admitted under this Section cannot be treated as substantive evi- 
dence.^ 

9. Practice and procedure. 

Before introducing into the record the statement of a witness before 
the committing Magistrate, the Judge is bound to inform the accused and the 
prosecution of his intention to do so- The reason is that othenvise, the parties 
will have no opportunity of testing the statement by cross-examination or of 
otherwise dealing with it as part of the material which may influence the de- 
cision of the Court.^ 

When the evidence of a witness before the committing Magistrate is 
inconsistent with his evidence in the Sessions Court and it is proposed touse 
his previous statement under this Section, it is the duty of the Judge to draw 
his attention to his previous statement and afford him an opportunity of explain- 
ing the inconsistency between his two statements.* (See Evidence Act, Sec- 
tion 145.) 

' % 

See also the undermentioned cases* 


Manar Ali v. Emperor.'i 

2. (1923) 1923 Mad 20 (23): 45 Mad 766: 24 Gri 

L Jour 417, Velliah Kone v. Empe- 
ror. 

(1934) 1034 Oal 124 (125): 60 Cal 1339: 85 
Gri L Jour 567: 1934 Gri Gas 169, 
Mannr Ali v. Emperor. 

3. (1926) 1925 Lab 399 (400): 6 Lab 171: 27 

Gri L Jour 439, Rakha v. Emperor. 
[But see (1924) 1924 Lab 609 (610) : 
5 Lab 324 : 25 Gri L Jour 1201, 
Mam Chand v. Emperor. Submitted 
Dot good law.] 

4. (1927) 1927 Mad 1112 (1112): 28 Gri L Jour 

279, In re Karuppanna Pillai. 

Note 9. 

1. (1880) 1886 All W N 256 (256, 257), Empms 

V. Jairahar. 

(1921) 1921 All 215 (216) : 27 Oti L Jour 813, 
Nagina v. Emperor. 

(1929) 1929 Nag 233 (235): 30 Gri L Jour 
333: 1929 Gri Gas 257, Musa v. Em- 
peror. Wholo statement to be put 
to witness. 

2. (1881) 1681 All W N 74 (74), Empress v. 

■Nazzara. 

(1929) 1929 Lab 111 (112): 29 Gri L Jour 
1047, Sadar v. Emperor. 

(1885) 7 All 8C2 (863), Empress v. Dan 
Sahai. 

(1922) 1922 Pat 40 (42) : 23 Gri L Jour 218, 
Lachmi Lai v. Emperor. 

(1980) 1930 Pat 338 (389, 844): 82 Gri L 
Jour 438: 1930 Gri Gas 710. Nanhu 
Mahton v. Emperor. 

(1904) 1 Gri L Jour 86 (88) : 31 Cal 142, 
Emperor v. Zawar Rahman. 

(1916) 1915 Bom 237 (241) : 16 Gri L Jour 


764, Lakshman Totaram v. Em- 
peror. 

(1897) Ratanlal 924 (925), Empress v. Soma. 
Dalji. 

(1892) 2 Weir 609 (609), In re Sokkan. 

(1902) 6 Gal W N 276n (276n), Emperor v. 
Moni Lai. 

(1904) 81 Cal 142 (144), Emperor v. Zawar 
Rahman. OTetruling 6 Cal L R 
890. 

[See also (1896) 10 0 P L R 15 (16), 
Empress v. Baddoo Ahir. It is the 
duty of tbe Sessions Judge to notice 
all important variations and disore* 
pancies in tbe deposition of tbe wit- 
ness as given before bim and as 
given before tbe committing Magis* 
trate, and, daring tbe examination 
of each witness, he should bring 
such discrepancies or variations to 
tbe notice of tbe witness and call 
upon bim to reconcile or explain 
them ] 

3. (1885) Weir Srd Edn. 934 (936), In re Subha 
NaiJe. Rule appears to contem* 
plate that the witness shall first 
have been examined and that after 
that his evidence before the Magis* 
trate may be treated as evidence. 

(1887) 1887 Pun Re Or No. 51, page 134 (186), 
Umar v. Empress. Judge can treat 
deposition as part of the material on 
which he sums up to tbe jury — 
The deposition should however 
be known to tbe jury or tbe asses- 
sors in the same way as other docn* 
mentary evidence, that is, by read* 
ing the whole or such part to the 
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10. Approver's evidence. 

The Section is wide enough to include the testimony of an approver. 
Hence, where an approver is examined as a witnesss in the committing Magis- 
trate's Court and is again examined as a witness in the Sessions Court, his evi- 
dence before the committing Magistrate can be introduced under this Section 
into the record of the Sessions case, notwithstanding that he has repudiated his 
former statement.^ But it would be unsafe to base a conviction on the retracted 
statement of an approver in the absence of any corroboration.^ 

289 .* ( 1 ) When the examination of the witnesses for the 
^^Procedure after prosecution and the examination (if any) of the 
ne8“rfor**”pro5«u- ^-ccused apo concludod, the accused shall be 

asked whether he means to adduce evidence. 

• (Code of 1882— S. 289— Same.) 


Sec. 28B 
Note 1(^ 


See. 289 


(Code of 1872 — S. 251, Paras 1 aud 2.) 

25 1. When the examination of the witnesses for the prosecution and the examination of 

tbe accused person is concluded, the accused person shall be asked 
Defence. whether he means to call witnesses. If he says that he does not. 

the Prosecutor may sum up his case. Tho Court may then if it 
thinks that there are no grounds for proceeding, in a case tried with assessors, record a finding, 
or, in a case tried by a jury, instruct the jury to return a verdict of acquittal. 

If the Court considers that there are grounds for proceeding it shall call on the accused 
person to state his grounds of defence and produce his witnesses. 


(Code of 1861— S. 372.) 

372, When the case for the prosecution has been brought to a close, tho accused person 

Defence ^ called upon to enter upon bis defence, and to produce his 

evidence. 


jury or assessors and if necessary 
showing it to them. 

1.(1899) 1 Bom L R 156 (157), Empress v. 
Vithu I'olad Bayaji. Question of 
admissibility of previous deposition, 
should bo determined then and there 
on its tender, aud reasons recorded 
for the admission. 

(1892) 2 Weir 509 (509), In re SoJeknn. De- 
positions should be put in and prov- 
ed in the course of examination of 
each witne.^s. 

(1897) Ratanlal 924 (925), Empress v. Soma 
Dalji. The Sessions Judge should 
record the statements as exhibits in 
his own proceedings. 

(1887) Ratanlal 343 (343), Empress v. C/o- 
rardhan. Sessions Judge should iu 
his proceedings, distinctly note that 
he has admitted the deposition and 
give the deposition a number iu his 
proceedings and translate it or the 
rnaterial portions of it iu his Eng- 
lish minute of tho proceedings. 

(1922) 1922 Lah 1 (12) ; 3 Lah 144 : 23 Cri 
L Jour 613, Mahant Narain Das v. 
Emperor. Time for transfer of de- 
positions. Court should not allow 
statements of approver to bo read 


out to the witness before the de- 
fence had had an opportunity of 
cross-examining him. 

Note 10. 

1. (1930) 1930 Pat 545 (547, 548) : 9 Pat 592 : 
32 Cri L Jour 66 : 1930 Cri Cas 1089, 
Bhihari Bati v. Emperor. 

(1894) 18y4 Pun Re Cr No. 14 page 42 (44), 
J/amnn v. Empress. 

(1920) 1920 Mad 741 (742) : 22 Cri L Jour 385, 
Dammnr V ecrabhndra v. Eynperor. 

(1899) 21 All 175 (177), Empresss. Sonaoir. 

(1903-1904) 2 Low Bur R 214 (215), Shwe 
Jluit V. Emperor. 

(But compare (1881) 1881 All W N 
74 (74), Empress v. Naezara. In tho 
following cases, however, it was 
doubted whether this Section applies 
to the evidence of an approver who 
has forfeited his pardon. It is sub- 
mitted that so long as tho appro. or 
is examined as witness. hi» 'j .i louco 
may be admitted under this bcvtion, 
(1883) 13 Cal L H 326 (327), yanha 
Malta V. E»»iprcss. 

(1881) 7 Cal L R C6 (68), In the 
inatter oj Joyiidee I'armnn ick.^ 

2. (1891) 1891 All W N 184 (185), ^ayu v. 
Empress. 
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(2) If he says that he does not, the prosecutor may sum up’ 
his case ; and, if the Court considers that there is ho evidence 
that the accused committed the offence, it may then, in a case 
tried with the aid of assessors, record a finding, or, in a case tried 
by a jury, direct the jury to return a verdict of not |fuilty. 

(3) If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that there 
is no evidence that the accused committed the offence, the Court 
may then, in a case tried with the aid of assessors, record a find- 
ing, or, in a case tried by a jury, direct the jury to return a 
verdict of not guilty. 

(4) If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that there 
is evidence that he committed the offence, or if, on his saying 
that he does not mean to adduce evidence, the prosecutor sums 
up his case and the Court considers that there is evidence that 
the accused committed the offence, the Court shall call on the 
accused to enter on his defence. 


Sy7iopsis, 


Note No. 


Legislative changes. 1 

When the examination of witnesses 

for prosecution is concluded. 2 

After the examination, if any, of the 

accused. 3 

The accused shall be asked whether 

he means to adduce evidence. 4 

The prosecutor may sum up his case 

—Sub-section 2. 5 


Note No. 


Where there is no evidence that the 

accused committed the offence. 6 
Record a finding of not guilty. 7 

Direct the jury to return a verdict of 
not guilty. S 

Shall call on the accused to enter on 

his defence — Sub-section 4. 9 

Procedure where the witnesses for 

the accused are absent. 10 

Effect of non-compliance with the 
Section. 


Other Topics. 

Accused not adducing evidence — Not pro- “Not proven" — Finding of. See Note 7, Pt. 3 
judiccd. See Note 9. Pt. 7. Be-calHng of prosecution evidence. See Note 

Acquittal where there is no prosecution evi- 2, Pt. 5. 

donee. See Note C, Pt. 0. Record of the defence. See Note 9, Pt. 8. 

1. Legislative changes. 

1. The corresponding Section 372 of the Code of 1861 contained a single 
clause that the accused should be called upon to enter on his defence after the 
close of the prosecution evidence. 

2. The first two clauses of Section 251 of the Code of 1872 contained 
similar provisions, Clause 1 thereof corresponding to sub-sections 1 and 2 fliUd 
Clause 2, to sub-section 4 of the present Section. 

3. Section 289 of the Code of 1882 is the same as the present Section. 


2 When the examination of witnesses for prosecution is oonoluded. 

The general principle is that an accused person is entitled to know what 

the evidence against him is before he is called upon to enter on his defence.^ 

Section 289 — Note 2. 

1. (1923) 1923 All 322 (323) : 45 All 823 : 25 


Cri L Jour 305, Mahadeo Prasad v. 
Emperor. 
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This Section accordingly provides that he is to be called upon to enter on his 
defence only after the examination of the prosecution witnesses is concluded.* 
The closing of the case for the prosecution is thus not mere form but with 
certain exceptions, closes the door to any further evidence against the accused; 
the prosecutor cannot re-open his case and make additions to it except such 
voluntary additions as the accused may make himself,^ and except for the pur- 
pose of contradictog any new case set up by the accused in his defence.'* If 
for any reason tl|(jf€ourt re-calls any prosecution witness after the accused lias 
made his defence the accused should be given a further opportunity of calling! 
evidence with reference to the evidence so recorded.® The 'Court should wait 
before proceeding under this Section till all the evidence on the side of the 
prosecution is concluded ; it cannot proceed under this Section in the course 
of the prosecution evidence because it does not believe the evidence so far 
tendered.® 


3. After the examination, if any, of the accused. 

The words "if any" would appear to suggest that the examination of 
the accused is not always necessary in a Sessions trial. i This, however, is not 
so. The words are intended to cover only those cases where the accused has 
no circumstances to explain, as for instance, where he has admitted his guilt, 
and are not intended to relax the imperative provisions of Section 342 infra 
in Sessions trials.^ 

Oonsequcntly, before an accused person is called upon to enter on his 
defence, he should be examined as to whether he has anything to say regard- 
ing the evidence against him,^ even if he had been examined with great care 
before the committing Magistrate, because it makes a considerable difference 
to listeners like the jury whether a previous statement is read over to them 
or the accused is examined in their presence so that they may see his demean- 
our.4 


4. The accused shall be asked whether he means to adduce evidence. 

After the conclusion of the prosecution evidence the Court is bound to 
ask the accused person if he means to adduce evidence^ and the accused him- 
self cannot waive the benefit of such a provision.^ The words “adduce evidence” 


2. (1920) 1020 Bora 339 (341) ; 22 Cri L Jour 

53, Alex I'imento v. Entperor. 

(1011) 12 Cri L Jour 7 (8) : 0 Ind Cas 40 
(Cal), li'tdha Madhvb Pnkra v. Em- 
peror. 

(1870) 4 Cal L R 338 (310), Empres'i v. 
TurihuUnh. 

(1028) 1928 Lah 953 (9531 ; 20 Cri L Jour 
844, Knrnm Clinnd v. Emperor. 

3. (1023) 1023 All 322 (323) : 45 All 323 : 25 

Cri L Jour .305, ^Ia}iadeo Vrasad v. 
Emperor. 

4. (1871) 3 N \Y V II C R 271 (272), Queen v. 

Chnteylal. 

5. (1870) 13 Sulh \V R Cri 15 (15), Queen v. 

AssanooUah. 

[Sco also (1025) 1025 Lah 531 (.532): 
20 Cri L Jour 10-35, ShuganChand 
V. Emperor. Caso relating to trial 
before a Magistrate]. 

5a (1892) 14 All 212 (214). Queen- Empress v. 
G. ir. Uayjicld. 


6. (1889) 2 Weir 384 (381): 20 Mad 145, Queen- 
Empress V. linmalimjam. 

(1898) 1 Oudh Cas 84 (SO). Queen v. Bharat 
Stnjy/f. 

Nole 3. 

1. (1909) 10 Cri L Jour 325 (339) : 3 Jud Cas 

G25 (Cal), KhuJira m Bose v. Empe- 
ror. 

2. (1903*00 2 Low Bur Rul 115 (116), Nita 

Thet U V. Emperor. 

(1933) 1933 All 090 (695) : 55 All 1040 • 34 
Cri L Jour 907 : 1033 Cri Cas 1202, 
i*. H. Jhabnala \. Etnperor. 

3. (1860) 1S66 Pun Ro Cr No. 57 page 05, 

Azeem v. Empress. 

•1. (1020) 1926 Oudh 57 (58) : 20 Cri L Jour 
1576, Eiuperor v. ^[akommad Shafi. 

Note 4. 

1. (1808) 10 Suth W R Cr 7 (7), Bhagxoan v. 

Doyal Gopc. 

2. (1008) 8 Cri L Jour 152 (153) (Mad), In re 

Bangasiea^ny Chelty. 


S«c. 289 
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» * 

Sec. 289 sub-section 1 do not mean the same thing as the words “enter on his de- 

Notes fence" in sub-section 4- It is only where at a later stage, the Court considers 

4—7 that there is evidence tiiat the accused person committed the offence that the 

accused is to be called upon to enter on his defence.^ 

5. The Prosecutor may sum up his case— Sub-section 2. 

The prosecutor may sum up his case only if the accused says he does 
not mean to adduce evidence. In a case where several persons are tried to- 
gether the word "he" in the second and fourth sub-sections should be construed 
to apply to all the accused together and so a prosecutor may sum up only if 
all the accused say they do not mean to adduce evidence.^ 

6. Where there is no evidence that the accused committed the offence. 

The words "no evidence" in sub-section 1 mean merely that there is 
not on the record any evidence which even if true, would amount to legal 
proof of the odence charged against the accused; they cannot be extended to 
mean no satisfactory, trustworthy or conclusive evidence.^ The real test in 
deciding whether there is evidence or not is to see whether a Judge at a 
trial held with the aid of jurymen, could say there was no evidence which 
could go before the jury.^ However, a mere scintilla of evidence is not enough 
to justify the judge in leaving a case to the jury. There must be evidence in 
which they might reasonably conclude the fact to be established.^ The "evi- 
dence" referred to is the evidence let in on behalf of the prosecution. So where 
the only evidence is the confession of a co-accused^ or the evidence of witness- 
es of a co-accused^ it is a case of "no evidence" within the meaning of this 
Section. The words "no evidence" do not, however, mean absence of evidence 
on behalf of the prosecution owing to failure of witnesses to attend. So where 
the prosecution could not adduce evidence owin^g to failure of witnesses to 
attend, the Court cannot treat it as a case of "no evidence" and proceed under 
this Section.6 

7. Record a finding of not guilty. 

If the Court considers that there is no evidence, it can, in a case tried 
with the aid of assessors, itself record a finding of not guilty even without tak- 
ing the opinion of the assessors, but if there is some evidence, though not trust- 
worthy, satisfactory or conclusive, the Court must record the opinion of assessors 


3. (1020) 1020 P:it 471 (171. 478); 21 Cri L 
Jour 70.^ : 5 Pi\t L Jour 430, JUupm 
Bhumiji v. Emyrror, 

Note 5. 

1. (1804) 18 liom 3G1 (305), v. Sfidnnnnd 

Narnyan. 

Note 6. 

1. (188S) 1888 All W N 153 (153), Queen v. 
Snn ha. 

(1888) 10 All 114 (4l6,417),g7«?e»tv. 

Lai. 

(1802) 10 Bom 414 (422). Queen v. Vajirnni. 
(1883) ‘J Cal 875 (877), Shadulla HoieUidar 
V. Empress. 

(1025) 1925 Cal 1055 (1055) ; 26 Cri L Jour 
1151, liahaniali Howladar v. Em}yc’ 
ror. 

(1889) 2 Weir 301 (392). 

(1020) 1029 Pat 121 (124) : 30 Cri L Jour 


519, Emperor v. Naioal Kishore 
tsscy 

Sel Cas 274 (Oudb). Joga'Sintjh v. Ganesh 
Singh. 

2. (1927) 1927 All 90 (91) ; 40 All 181 ; 27 On 

L Jour 1369, Balchand v. Emperor. 

3. (1916) 1915 Cal 773 (777) : 10 Cri L Jour 

56l (565), Bm 2 >cror v. Upendra Nath 
Das. 

4. (1871-74) 7 :^Iad H C R App 15 (15). 
tl909) 9 Cri L Jour 404 (405) : 33 Mad 46, 

In rc Giddigadn. 

5. (1909) 10 Cri L Jour 68 (68. 69) : 2 Ind Cas 

525 (Mad), In re Banhavaraju. 
(1916)1916 Mad 851 (853) : 89 Wad 449 : 
16 Cri L Jour 294 (297), 
^luthirigan v. Emperor. 

G. (1926) 1926 Cal 584 (585) : 27 Cri L Jour 
125, Siiperiyitendent and Bemem- 
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before recordjing a finding of not guilty.^ But the Court cannot, purporting 
to act under this Section, record a finding of not guilty where it considers the 
charge itself improper.^ Where there is no evidence the Judge should enter a 
verdict of acquittal; there is no warrant for a finding of “not proven”.^ 

8. Direct the jury to return a verdict of not guilty. 

If in a case tried by a jury there is no legal evidence, the Court should 
direct the jury to return a verdict of “not guilty." It must not leave it to the 
jury to express their opinion since a finding of guilty by the jury under such 
circumstances cannot be sustained,! even if there is some evidence available 
but not called by the prosecution.2 The Court cannot forbear from directing a 
return of a verdict of not guilty if there is no evidence, even on the ground that 
the case of a co-accused is likely to be prejudiced thereby.^ But if there is 
some evidence the case must go before the jury and the Court cannot direct a 
verdict of not guilty because it disbelieves the evidence.'* 

9. Shall call on the accused to enter on his defence — Sub.section 4. 

The calling upon an accused person to enter on his defence under this 
sub-section is not a mere formality but is an essential part of a criminal trial, 
any defect in which may occasion a failure of justice.! So where there is some 
evidence on behalf of the prosecution which might go before a jury the Court 
should call upon the accused to enter on his defence^ after the close of the 
prosecution evidence and summing up by the prosecutor.^ 

Where several persons are tried together, even if one of them offers 

2. (1371) 15 Suth W R Cri 11 (11), In rc 
Sheikh Zenoo. 

(1891) 2 Weir 382 (383). Pvhlic Prosecutor 
V. Nalli Ooundan. 

3. (1926) 1020 Cal 728 (729); 27 Cri L Jour 
398, JIaricharan Das v. Emperor. 

4. (1872) IG.Subh W R Cri 20 (20, 21 ). In re 

lluroo Shaha. 

11927) 1927 Pat 370 (374) : 7 Pat 15 : 28 
Cri L Jour 092, Ramcharitcr Singh 
V. Emperor, 

(1931) 1931 Pat 172 (175) : 10 Pat 140 : 32 
Cri L Jour 975 : 1931 Cri Cas 460. 
liiip Narain Kurmi v. B7ni)ernr. 
(1929) 1929 Pat 121 (123) : 30 Cri L Jour 
519, Emperor v. Nawal Kishore 
tsscr 

(1924) 1924 Cal 800 ( 811 ) ; 25 Cri L Jour 
1048, Emperor v. Osmant Sardar 
(1925) 1925 Cal 1055 (1055): 20 Cri L Jour 
1151, Pnhamali Howladar v. Em- 
per or. 

Note 9. 

1. ^1896) 23 Cal 252 (253), Queen Imam AH 

Kha7i. 

(1903-04) 2 Low Bur Rul 115 (110), Nga 
Phet V. King-Emperor. Omission 
not cured by S. 537. 

[But see (1935) 1935 Mad W N 1091 
(1092), Thnppa :ilia.s Sheik Abdul 
Kadir v. Emperor. Omission to call 
on accused to enter on his defence is 
mere irregularity covered by S. 537.] 

2. (1892) 10 Bom 414 (423), Qucen\. Vaji Ram 

3. (1891) Ratanlal 581 (582), Queenw Dhamba. 


hrancer of Legal Affairs v. Sardar 
Saik. 

Note 7. 

1. (1896) 9 C I* L R 24 (25). Empress v. Tula- 

ram Brahmin. 

(1899) 2 Weir 770 (777), Public Prosecutor 
V. Sarabn Chennayya. 

(1881) 2 Weir 382 (382), Public Prosecutor 
V. Nalli Ooundan. 

(1868-69) 4 Mad H C R App 39 (39). 

(1870) 7 Bom H C E 82 (82). Reg v. Parvati. 
(1892) 10 Bom 414 (422), Queen v. Vaji 
Ram. 

(1888) 10 All 414 (410, 417), Queen v. Muna 
Ball. 

2. (1890) 12 All 551 (552), Dwarake Bail v. 

Mahadco Rai. 

3. (1885) 2 Weir 381 (381), In re Korada 

Guyumanna. 

Note 8. 

1 . (1807) 7 Suth W R Cri 39 (39), Queen v. 
Grcedhar}!. 

(1807) 8 Suth W R Cri 87 (92), Queen v. 
Nobokisro Ghosc. 

(1871) 10 Suth W R Cri 19 (20), Queen v. 
Rutlnyi Doss. 

(1871) 15 Suth W U Cri 40 (IC), Queen v. 
liahar Alt Kahar. 

(1899) 2 Weir 515 (510), In rc Mammndi. 
(1929) 1929 Pat 121 (123) ; 30 Cri L Jour 
519, Emperor v. Naioal Kishore 
Misser. 

(1920) 1920 Cal 698 (C99) : 22 Cri L Jour 
00, Asimuddin Sardar v. Emperor. 
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to adduce evidence, all of them should be called upon to enter on, their defence 
and they must follow one another in their defence since there cannot be a 
summing up only in the case of accused not adducing evidence and a right of 
reply as against others.^ Since in a criminal case the burden of proof is on the 
prosecution and the conviction must be based on evidence which excludes 
the theory of innocence® the accused should be called upon to enter on his 
defence only if the evidence is such as to enable the Court to ‘judge’ rather than 
conjecture.® For the same reason no adverse inference can be drawn against the 
accused if he fails to adduce evidence even if he had, in answer to a question 
under the first part of this Section, undertaken to' adduce evidence.*^ If the 
accused makes any statement in his defence it ought to be recorded. If he does 
not voluntarily make any statement or declines to answer questions under Sec- 
tion 342, the facts should be noted. When there is nothing else to show the 
nature of the defence, a note of the address to the Court under Section 290, 
if any, should be recorded. The record is not complete unless it shows the 
nature of the defence set up.® 

Where the accused calls no witnesses, the clause means that he or his 
pleader is to make his final address to the Court.^ 


10. Procedure where the witnesses for the accused are absent. 

Where due to a mistake the witnesses for the defence were not in atten- 
dance, not having been summoned by the Magistrate, it was held, that the trial 
should be adjourned and the accused should be given an opportunity to e.vamine 
his witnesses by summoning them if necessary,^ after calling upon him to enter on 
his dcfcnce.2 


11. Effect of non-compliance with the Section. 

The criminal proceedings arc bad unless they are conducted in the 
manner prescribed by law and if they are substantially bad in themselves, the 
defect will not be cured by any consent or waiver on the part of the accused.^ 
Thus it is irregular to record the prosecution evidence after the accused has 
emered on liis defence^ but it is only an irregularity which does not vitiate the 


trial if there lias been no prejudice to 
larity.® 

•1. (1804) 18 Bom 364 (3G5), Qucen\. Sadanand 
Narayayi. 

5. (1895) Ratanlal 779 (783), Queen v. Nara- 
ynn Nathii. 

G. (1895) Ratanlal 772 (773), Queen v, Oanesh 
Bhihnji. 

7. (1884) 10 Cal 140 (149). Uiirry Churn 

Chuchcr Jhitti/ v. Empresa. 

8. (1871) 15 Suth W 11 Cr 1C (17). In re, 

Gopat Hajjnn. 

(188G) 9 ^lad 224 (244). Queen v. Viran. 

Sel Cas 05 (Oudh), Queen v. Ml. Bardai. 
(1903-01) 2 Low Bur Rul 115 (IIG), Nga 
Thet TJ V. Emperor. 

9. (1935) 1035 Mad W N 1001 (1092) : Thoppa 

Sheik Abdul Kndir v. Emperor. 

Note 10. 

1. (1800) 12 Sutb W B Cr 22 (22), Queen v. 
Mookun. 

(1871) 15 Suth W R Cr 34 (35), Queen 


the accused by reason of such irregu- 


Ishan Dutt. 

2. (1875) 23 Suth W R Cr 68 (59), Queen v. 
Jumiruddin. 

Note 11. 

1. (1876) 2 Cal 23 (80), Queen v. Bhotanath 

Sen. 

2. (1870) 13 Suth W R Cr 36 (37), Queen v. 

Sham Eishore Boldar. In the case 
however, it was held that the ac* 
ciised knew the evidence to be given, 
anticipated the same in his defence 
— So no prejudice. 

(1928) 1928 Lab 953(953); 29 Cri L Jonr 
844, Earam Cha7id v. Emperor.' 
(1870) 13 Suth W R Cr 15 (15), Queen v. 
Assanoollah. Prosecution witness 
recalled after defence of the accused 
without giving him further opportu- 
nity. 

3. (1882) 8 Cal 154 (156), Queen v. Kalichurn 

Chutiari. 
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Where the Court records a finding of not guilty or directs the jury 
to return a verdict of not guilty ^vithout recording the opinion of the assessors, 
or the verdict of the jury as the case may be, in a case where there is enough 
evidence to go to the jury, the Court acts without jurisdiction and the trial is 
illegal.'^ But the Calcutta High Court has held, under similar circumstances, 
that it is only an irregularity which does not vitiate the trial if there is no preju- 
dice to the accused.® Where there is no evidence and the jury returns a verdict 
of guilty by reason of the Judge not directing them to give a verdict of not 
guilty, the conviction is bad in law.e Entering upon defence on being called 
upon to do so marks a special stage in, and is an essential part of, a criminal 
trial. Omission to call upon the accused to enter on his defence, according to 
the Calcutta High Court"^ and the Chief Court of Lower Burma® cannot but 
occasion failure of justice and convictions consequent thereon must be set 
aside. But the Allahabad High Court has taken the view that it is only an ir- 
regularity which does not vitiate the trial if there has been no prejudice to the 
accused.® Where the accused is not asked if he means to adduce evidence, his 
conviction is liable to be set aside. 

2 90 /" The accused or his pleader may then open his case, 
Defence Stating' the facts or law on which he intends to 

^ rely, and making such comments as he thinks 

necessary on the evidence for the prosecution. He may then 
examine his witnesses (if any) and after their cross-examination 
and re-examination (if any) may sum up his case. 


• (Code of 1882— S. 290— Same.) 


(Code of 1872 — S. 251, Para. 3.) 

251. ..... 

The accused person, or his Counsel or authorized agont, may 
Defence. then state the case for the defence, and may examine the witnesses, 

if any produced for the defence, and at the conclusion of such 
examination may sum up his case. 


(Code of 1861— S. 374.) 

374. The accused person or his Counsel or Agent, may, at his option, address the Court 

at the close of the case for the prosecution, or at the close of any 
When accused may ad- evidence that may be adduced on his behalf, or if any question 
dress the Court. shall be put to the accused person by the Court, after such question 

shall havo been so put. 


(1879) 4 Cal L R 338 (341), Jn the matter of 
Turibullak. 

4. Sel Cas 271 (Oudh), Joya Sinyh v. Gayicsh 

Singh. 

(1888) 10 All 414 (417), Queen v. iliinnelal. 
(1889) 2 Weir 391 (301). 

5. (1925) 1925 Cal 1055 (1055): 2G Cri L Jour 

1151, Rahatn Ali Uowldar v. Empe 
ror. 

G. (1857) 8 Suth W R Cr 87 (92), Queen v. 
Nobokisto Ghose. 


(1871) 15 Suth W R Cr 4G (46), Queen v. 
Dahar Ali Kahar. 

7. (1896) 23 Cal 252 (253), Queen v. In:am Ali 

Khan. 

8. (1903-01) 2 Low Eur Rul 115 (117), Xga 

'I'hct U V. Emperor. 

9. (1918) 1918 All 293 (290) : 19 Cri L Jour 209, 

Pretngir v. Efniieror. 

10. (1868) 10 Suth W R Cr 7 (7). Bhugiean v, 
Doyal Gope. 
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Synopsis. 


n c Note No". 

iJeienc8. j 

Accused's right to examine witnesses. 2 

Accused's right to cross-examine wit- 
nesses. 3 


Summing up alter evidence- 
Evidence in criminal cases. 
Written statement. 


Note No. 
Right of. 4 

5 

6 


Other Topics. 

Adverse inferences against accused. See Note 5, Ft. 6, F-N (2) and (6). 

.Not8 5» Ft. 3. 

Burden of proof. See Note 1, Pt. 7 • Note 5 Record of defence set up. See Note 1, Ft. 6. 

1 * ^ 

•n t ' , . Witnesses for co-accused — Cioss-examina- 

Duty to explain incriminating facts. See tion. See Note 3, Pt. 1. 

1. Defence. 

The last Section (S. 289) provides that if after the prosecution evidence is 
taken in a Sessions trial the Court considers that there is evidence that the accused 
committed the offence, he should be called upon to enter on his defence. This 
and the next Section provide for the procedure to be followed in conducting the 
defence. 


The accused is entitled to set up any defence, technical or otherwise.^ There 
is no legal bar to his raising even inconsistent defences.^ Thus, be can raise a 
defence of alibi as well as of private defence.* But the defence will become weaker 
by inconsistent pleas being raised.* 

The record of the trial should show the nature of the defence set up.® The 
nature of the defence is to be gathered not only from the statement of the accused 
but also from the trend of cross-examination of the prosecution witnesses and the 
arguments of the defence pleader.® 

Though under Section 105 of the Evidence Act, the burden of proving that 
the case of the accused falls within one of the General Exceptions in the Penal 
Code is on him, it is not necessary that he should specifically raise such a plea. 
Thus, a Court is bound to give effect to a plea of private defence if it is made out 
on the evidence, though it is not specifically raised by the accused.^ 


Section 290 — Note 1. 

1. (1914) 1914 Cal 450 (459) ; 41 Cal 350: 15 

Cri L Jour 385, B^nu'sh Chandra v. 
EiujKror. 

2. (1923) 1923 Cal 717 (718) : 25 Cri L Jour 

190, Nagcndra v. Emperor. 

[But .see (1910) 11 Cri L Jour 374 
(376) : 32 All 451, Emperor v. 
Hussain. Where accused has raised 
pleas inconsistent with a defence 
which would bring bis case within 
ouo of the general exceptions he 
cannot iu appeal sot up a case upon 
the evidence taken at his trial that 
his act came within such general 
exception. 

Seo cases cited in Foot-Note (3), 
infm."] 

3. (1918) 1918 All 189 (190): 40 All 284: 19 

Cri L Jour 371, Yusuf Husain v. 
Emperor. 

(1919) 1919 Cal 439 (441): 20 Cri L JourGGl, 
Afiruddi Chahdar v. Emperor. 

[Sec also (1920) 1920 Pat 843 (844): 


5 Pat L Jour 64 : 21 Cri L Jour 799 
Fnudi Keot v. Emperor.] 

4. (1923) 1923 Cal 717 (718): 25 Cri L Jour 190, 

Na(fC7idra v. Emperor. 

5. (1871) 15 Suth W R Cr 16 (17), In re Gopal 

Ilajjan. 

6. (1930) 1930 Cal 442 (442, 443) : 81 Cri L 

Jour 1203 : 1930 Cri Cas 750, Kuli v. 
Emperor. 

7. (1915) 1915 Mad 532 (533): 15 Cri L Jour 

710, /« re Pachai Gouiiden. 

(1933) 1933 Oudh 63 (66) : 34 Cri L Jout 
373: 1933 Cri Cas 103, Bahadur 
Khan v. Eniprror. 

(1920) 1920 Pat 843 (844) : 5 Pat L Jour 64: 
21 Cri L Jour 799, Faudi Keot v. 
Emperor. 

(1882) 11 Cal L R 232 (233), In the matter 
of Kali Charan Mukerjee. 

(1930) 1930 Cal 442 (442, 443): 31 Cri L 
Jour 1203 : 1930 Cri Cas 750, Kuti v. 
Emperor. 

(1924) 1924 All 645 (651): 26 Cri L Jour 501, 
Emperor v. Kishen Lai. 
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The accused is not bound to disclose the nature of his defence in the 
committing Magistrate’s Court.® Nor is he bound to disclose his defence in the 
Sessions Court till he is called upon to enter upon his defence.® But if he means 
to bring any charges against the prosecution (e. g., a charge of fraud) as part of his 
defence, there is an equitable rule that he should disclose his intention during the 
cross-examination of the prosecution witnesses so that the prosecution may have 
an opportunity of explaining matters. Unless such an opportunity is given to the 
prosecution, the defence so far as it is based on the allegations against the 
prosecution, must fail.^® 

The accused can raise a new defence at a late stage of the case : but unless 
it can be said that such a defence could not have been raised earlier the weight 
to be attached to it will suffer.*^ 


2. Accused's right to examine witnesses. 

When a prisoner puts forward a distinct defence and cites witnesses but 
such witnesses on their appearance in Court say that they know nothing in 
prisoner’s favour, it is the duty of the Judge instead of dismissing them at once to 
<luestion them ^Yith a tp se? if th^re js any truth in the 

It is no part of the duty of a Judge to examine a witness foi' ftCQWsed 
when his pleader has refused to do so and the accused has not raised any' 
objection.^ 

$ee Section 291 and Notes tliereunder. 


3. Accused's right to cross-examine witnesses. 

An accused is entitled to cross-examine the witnesses of a co-accused whose 
case is adverse to his own.* 

Where a witness examined by tlie prosecution in the committing 
Magistrate s Court is given up by the prosecution and the accused thereafter calls 
him as his own witness, the accused cannot cross-examine him, the reason being 
that the Evidence Act gives the right of cross-examination only to the adverse 
party except in certain cases (Evidence Act, Sections 138 and 154)." 


4, Summing up after evidence— Right of. 

When there are more than one accused in a case, tlioir pleaders should lie 


ICatueshwnr Lnl. 

Note 2. 


(1'J12) 13 Cri L Jour 170 (471); 15 Iiul C;is 
310 (Mad), is'athin v. Kiu- 

peror. 

8. (1930) 1030 Cal 189 (189): 31 Cri L Jour 09.5: 

1930 Cri Cas 145, Kali linilnsh 
JImrn v. Kmpfror. 

9. (1927) 1927 Sind lOI (107): 27 Sind L U 35G: 

29 Cri L .Jour GG. Ewperor v. Suran. 

10. (1927) 1927 Sind 101 (107); 27 Sind L R 

350: 29 Cri L Jour CG, Emperor v. 
Sarun. There is a \vell-i<uown 
ctjuitablc rule ihaL Crown wilnusscs 
must be given opportunity of deny- 
ing any allegations against tlicin 
which form part of the defence. 
(1011) 1914 Cal 45G (IGG) : 41 Cal 350: 15 
Cri L Jour 385, lUnnah Chandra 
Jianerjee v. Emperor. 

(1928) 1928 All 222 (225); 30 Cri L Jour 530, 
Emperor v. JhahOar Mai. 

11. (1933) 1933 Pat 481 (483); 34 Cri L Jour 

828: 1933 Cri Cas 1010, Emperor v. 


1.(1909) 11 Suth W R Cr 9 (9), v. 

lihii'picr J’utwn. 

•2. (1HS3) 1HH3 All W N ISO (190). Empress v. 
Jfarpal. 

Note 3. 

1. (1894) 21 Cal 401 (-lO:!). Itam Chand Chat- 

terjee v. llanif Sheihh. 

LRui^see (1SG9) 12 Suth W R Cr 75 
(70, 7/), Queen v. Hurroop {‘hand 
Paul.] 

2. (1808) 20 All 155 (157), Queen v. y.invar 

Husen. 

[Hut compare (1923) 1923 Cal 717 
(718) : 25 Cri Join- 190, Xiojendra 
Chandra DUar \. Kniperor. Witness 
not given up by pro.secution but not 
examined in tlio Sessions Court — 
Accused is entitled ti> croas-cxamilio 
such witiie.sa.J 
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allowed to sum up their respective cases after the evidence for all the accused has 
been taken.* 

5. Evidence in Criminal Cases. 

The burden of proving the guilt of the accused in all criminal cases is on 
the prosecution. There is no obligation on the accused to produce any evidence 

i!i* u Unless and until the prosecution has esta- 

blished a pri7«a facie case against the accused, no adverse inference can be drawn 

against him from the non-production of any evidence by him.^ Similarly, the 
accused cannot be convicted merely on the ground of the weakness or falsity of his 
defence. A conviction cannot be based merely on suspicions.^ But where the 
prosecution has established a prima facie case against the accused it is for him to 
explain the incriminating circumstances appearing against him.® 


6. Written statement. 

There is no provision for filing a written statement by the accused in 
Sessions trials. Section 256 and Notes thereunder. See also Section 342.) 


Note 4. 

1. (1932) 1932 Lab 103 (110) : 33 Cti L Jout 
97 : 1932 Cri Cas 128, ^ohinder 
Singh v. Emperor. 

Note 5. 

1. [See cases in foot notes (2) and (3).] 

2. (1932) 1932 Lah 213 (244) : 33 Cri L Jour 

411 ; 1932 Cri Cas 255, Hayat v. 
Emperor. Two persons seen togther 
and shortly afterwards one of them 
found to have been murdered. No 
onws rests on survivor to explain 
how deceased met with his death. 
(1894) Ratanlal C86 (686), Queen v. Jethmel 
Narayan. Prisoner on bis trial is 
merely on his defensive and owes no 
duty to any one but himself; ho 
could not bo convicted because he 
h.'id not tried to explain to the 
Court how the death in question 
occurred or by what means. 

3. (1884) 10 Cal 140 (149), Hurry Churn 

Chulcer Butty v. Empress. 

(1882) S Cal 121 (125), Empress v. Dhunno 
Kazi. 

(1895) Ratanlal 779 (782, 783), Queen v. 
Narayon Mathu. 

4. (1921) 1921 Cal 531 (532) : 23 Cri L Jour 

220, Gouri Narayan Barrua v.Til- 
hihram Chetri. 

(1868) 18G8 Pun Re Cr. No. 22, page (57), 
Jehanyeer Khan v. Croton. 

(1872) 1872 Pun Ro Cr No. 5, page (C), 
Crown V. Gulab attd Mussainmat 
Kassima. 

(1890) 1800 Pun Re Cr No. 21, page (47). 

Empress v. Ilarjas Rai. 

(1SG7) 18G7 Pun Ke Cr No. 37, p.igo (C8), 
Crown V. Shah Mahomed. 

(1923) 1923 Mad 865 (367): 24 Cri L Jour 
426, Ramudu Iyer v. Emperor. 

(1025) 1925 Oiidh 78 (88) : 27 Oudh Cas 
188 : 26 Cri L Jour 225, Hira Lai v. 
Emperor. 


5. (1980) 1930 Oudh 460 (463): 82 Cri L Jour 

94 : 1980 Cri Cas 1084, Gendan Lai 
v. Emperor. 

6. (1931) 1931 Pat 384 (886) : 10 Pat 690 : 33 

Cri L Jour 111: 1931 Cri Cas 912, 
Lcda Bhagat v. Emperor. 

(1928) 1928 Pat 100 (101): 6 Pat 627 : 29 
Cri L Jour 239, Oha7tshyain Singh 
v. Emperor. 

(1919) 1919 Oudh 160 (174) ; 20 Cri L Jour 
465, Sushil Chandra Lahiri v. 
Emperor. 

(1914) 1914 Sind 111 (112) : 7 Sind L R 109 : 
15 Cri L Jour 497, Isarsing Sawan- 
singh v. Crown. 

(1925) 1925 Oudh 78 (88) : 27 Oudh Cas 
188 : 26 Cri L Jour 225, Hira Lai y. 
Emperor. 

(1928) 1928 Cal 27 (39) : 29 Cri L Jour 49, 
Hari Narayayi Chandra v. Emperor. 
If a prima facie case is made out 
against the accused, be should re* 
but it by some tangible evidence 
other than by mere criticism and 
suggestions or untested and uncor* 
roborated statements from the dock. 
(1930) 1930 Lah 163 (166) : 81 Cri L Jour 
131 : 1980 Cri Cas 171, Jotoaya v. 
Emperor. 

(1916) 1916 All 68(64) : 17 Cri L Jour 23 
(23), Abdul Aziz v. Emperor. 

(1916) 1916 Cal 188 (199); 16 Cri L Jour 497 
(518) : 42 Cal 957, Amritalal Hazra 
V. E7nperor. 

Note 6. 

1. (1926) 1926 Pat 566 (568) : 27 Cri L Jour 
1041, Emperor v. Zahir Haidar Bth 
grami. 

(1916) 1916 Cal 633 (641) : 16 Cri L Jour 724 
(733), Emperor v. Divijendra Chan- 
dra Mukerjee. 

(1935) 1935 Cal 687 (038) : 1935 Cri Cas 
1079, Emperor y. Tarak Nath 
Baidija. 
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291.* The accused shall be allowed to examine any 

witness not previouslj^ named by him, if such 
Right of accused as wituess is in attendance; but he shall not, 
lumTo±g“o? except as provided in Sections 211 and 231, be 
nesses. entitled of right to have any witness summoned. 

other than the witnesses named in the list 
delivered to the Magistrate by whom he was committed for trial. 


Scope of the Section. 


Synojysis. 

Note No. 

1 


Examination of witnesses present 
Court. 


in 


Note No. 

Right to issue of process for compelling 
attendance of witnesses. 3 


Seo. 291 


Other Topics. 


Adjournment for summoning new witnesses. 
See Note 3, Pts. 1, 3. 

Amount of evidence — Privilege of accused. 
See Note 3, F-N. (3). 

Refusal to summon witnesses named — Delay. 


Bee Note 3, Pts. 7 and 8. 

Summons refused by Magistrate— Issued by 
Sessions Court. See Note 3, Pt. 10. 
Witness not previously named but present. 
See Note 2, Pt. 1. 


1. Scope of the Section. 

This Section entitles tho accused to examine in his defence in the Sessions 
Court all witnesses who are present whether they have been named by him 
previously or not. It also entitles him to the assistance of the Court in compelling 
the attendance of all those witnesses who were included by him in the list of 
witnesses delivered by him to the committing Magistrate under Section 211, ante. 
As it is a frequent ground of appeal against a conviction by tho Sessions Court 
that the Court refused or omitted to examine witnesses for the defence, tho 
Court should be careful to note specifically in tho record whether tho accused 
elected to call any witnesses in his defence or refused to do so and whether the 
witnesses called by him wore examined.^ 

2. Examination of witnesses present in Court. 

Under this Section the accused is entitled as of right to examine as a 
witness in his defence any person who is present in the Court notwithstanding 
that he was not named by him previously as his witness.^ A fortiori, if a witness 

• (Code of 1882— S. 291— Same.) 

(Code of 1872— S. 363.) 

SESSIONS TRIALS. 

363. The accu.sed person shall bo allowed to examiue any witness not previously 

named by him if such witness bo in attendance ; but he shall nob 
Right of accused as to except as provided in S. 448, f bo entitled of right to have any wit- 
examiyiation and summon’ ness summoned other than tho witnesses named in tho list deli- 
ing of icitness. vered to tho Magistrate by whom ho was committed or held to bail 

for trial. 

t [1872— S. M8; 18GI— S. 24G; 1808— S. 229.] 

(Code of 186 1- S. 375— Same as that of 1872 Code.) 


Section 291 — Note 1. 

1. (1895) 17 All 521 (52G), Empress v. Pirbhu. 

Note 2. 

1. (1875) 24 Suth W K Cri 18 (19), Queen v. 

Luckhy Narain Nagory. Accused is 


entitled to call as his witness any 
one who is in Court, whether sum- 
moned bv him or not. 

(1860) 16 Cal Gib (Gl.'^j, Likas Khan v. Em- 
l^rcss. (Doj 
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Seo. 291 
Notes 
2—3 


included in the list delivered by the accused to the committing Magistrate under 
Section 211, ante is present in Court the Court is bound to allow him to be 
examined.^ In the undermentioned case^ it was held that if the accused insists 
on the examination of a witness in attendance who had been dischaTged before, 
the Court may, if it thinks that the interests of justice would be served, allow him 
to be examined. 


3. Right to issue of process for compelling attendance of witnesses. 

This Section provides that except in certain cases, the accused is 
not entitled as of right to the issue of summons to any witness not included in the 
list delivered by him to the committing Magistrate under Section 211 ante. Nor 
can he insist on an adjournment being granted to enable him to examine any such 
witness.' But it is open to the Sessions Court in the exercise of its discretion to 
issue summons for the attendance of such witnesses^ and ordinarily, an accused’s 
prayer for summons ought not to be refused if there is time to secure the attend-, 
ance of the witnesses before the conclusion of the trial,^ 


In the case of witnesses included In the list delivered by the accused to the 
committing Magistrate under Section 211 ante, Sections 216 and 217 ante provide 
that they should be summoned to give evidence before the Sessions Court or, if 
they have been examined before the committing Magistrate, should be required to 
execute bonds binding themselves to give evidence in the Sessions Court. If any 
of them fail to appear in the Sessions Court the accused is entitled as of right to 
the issue of process to compel their attendance^ or to an adjournment of the case 
to enable him to secure their attendance.® This right of the accused applies not 


2. (18GC) 18G6 Pun Re Or No. 118, p. (119), 

Ahinud Khan v. Empress. 

3. (1923) 1923 Oudh 112 (142) : 24 Cri L Jour 

518, Nntjcshivar v. Emperor. 

Note 3. 

1. (1865) 3 Suth W R Cri 29 (29), Qnecn v. 

Boidnath Situ/h. 

(1871) IG Suth W R Cri 28 (30. 34), In re 
Bhotanath Mookerjec. 

(1933) 1933 Pat 659 (SCO) : 1933 Cri Cas 
1259, liam Sewah v. Emperor. 

(1925) 1925 Lab 557 (558) : 27 Cri L Jour 
131, iVn^ir Sinf 7 /t v. Emperor. 

2. (1897) 19 All 502 (503, 504), Empress v. 

Shakir AH. 

(1934) 1934 All 372 (373) : 1934 Cri Cas 437 : 
35 Cri L Jour 591, J/isri Lai v. Em- 
2 ieror. 

(1934) 1934 Lab 250 (251) : 1934 Cri Cas 
4G!) : 35 Cri L Jour 1034, Fmal 
jlu'idin V. Emperor. Nolist putin 
bcioro committing Magistrate, still, 
Sessions Judge can summon wit* 

DOSSO S* 

3. (1933) 1933 Rat 559 (560) : 1933 Cri Cas 

1259, Ram Sewak v. Emperor. 

(1935) 1935 Sind 210(217) ; 1935Cri Cas 1250; 
37 Cri L Jour 108, Hole v. Emperor. 
[See (1903) 7 Cal W N 18S (190), 
Brojendra Lai v. Emperor. It is for 
tbc accused and not for tbc Judge 
to say wbat amount of evidence is 
proper to be placed before tbe jury. 
(1930) 1930 Cal 362 (363) : 31 Cri L 
Jour 1077 : 1930 Cri Cas 538, Mnktal 


Hosscin V. Emperor. In a serious 
case tbe Judge should allow every 
opportunity to the accused to ad* 
duce such evidence as they choose, 
either oral or documentary.] 

4. (1882) 2 Weir 383 (383), In re Mnriammal. 

(1875) 23 Suth W R Cri 66 (56), Queen v. 

Prosunnoo Coomar Moitro. 

(1930) 1930 Cal 188 (189) : Si Cri L Jour 
695 : 1930 Cri Cas 145, Kali Bilash 
V. Emperor. 

(1871) 15 Suth W R Cri 34 (35), Queen v. 
Ishan Dull. 

(1865) 2 Suth W R Cri 6 (Q),Queen v. Bhoo’ 
bun Isher Gossamec. 

(1866) 5 Suth W R Cri 65 (65), Queen v. 
Kalcc Thakoor. 

(1865) 3 Suth W R Cri 35 (3G). Queen v. 
Abdul Salar. 

(1920) 1920 Cal 631 (531) : 47 Cal 758 : 21 
Cri L Jour 842, Foijuddi v. Em- 
2 )cror. Application for summons 
made at a late stage and rejected 
on that ground and not on ground 
of the witnesses being immaterial — 
Held that the rejection was bad. It 
was open to the Sessions Judge to 
take stops that applications were 
made early. 

(1931) 1931 Cal 6 (7) ; 1931 Cri Cas 38 : 5S 
Cal 412 : 82 Cri L Jour 316, Ro»« 
Maviud Sarkar v. Emperor. 

(1871) 16 Suth W R Ori 14 (16), Queen v. 
Rajcooinar Mookerjec. 

5. (1981) 1931 Cal 6 (7) : 1931 Cri Gas 38 : 58 
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only to the witnesses included in the list which the committing Magistrate is 
hound to accept under Section 211, sub-section 1, but also to those included in the 
list which he accepts in the exercise of his discretion under sub-section 2 of that 
Section.® 

But the right of the accused to issue of process is one that can be waived by 
him. Hence, if the accused has said that he does not wish to examine any 
witness, but requests for process at a late stage of the case, the Court may decline 
to comply with his request.^ Similarly, where the Court directs the accused to 
make his application for summons early but the latter delays and applies for 
summons at the last moment, his application may be rejected.® But the accused 
is not bound to apply for summons before he is called upon to enter upon his 
defence.® 

Where the committing Magistrate has, in the exercise of his discretion 
under Section 216, ante, refused to issue summons to a certain witness and the 
accused applies to the Sessions Court for summons to such witness, the Sessions 
Court can issue such summons.^® The Sessions Court has power under this Section 
to re-call a prosecution witness for cross-examination by the accused when the 
accused had no opportunity of cross-examining him before.” 



. If the accused, or 
any of the accused, 

rig'?.7orrepTy' adduces any evi- 

dence, the prose- 
cutor shall be entitled to reply. 



— ^ The pro- 

righto?";?;,'' ■ 

titled to reply — 


(rt) if the accused or any of the 
accused adduces any oral evi- 
dence ; or 

(b) with the permission of the 
Courts on a point of law ; or 


•(Code of 1882— S. 292.) 
Same as that of 1898 Code. 


(Code of 1872-S. 252.) 

Proscentor's r'uiht of 252. If any evidence is adduced on behalf of the accused per- 

reply. son, the officer conducting the prosecution shall bo entitled to reply. 

(Code of 1861— S. 376.) 

376. If any evidence is adduced on behalf of the accused per.son, or if ho answers any 
Fro^ecritor's ryiht of question put to him by the Court, the prosecutor, or the Counsel or 
reply. Agent for the prosecution, shall bo entitled to a reply. 


8. (1920) 1920 Cal 5.31 (531. 532) : 47 Cal 75S : Jl 

Cri L Jour842, Poifuddi v. Kmin ri'r. 

9. (1809) 12 Suth W RCr 22 (22). v. 

MooliMtX. 

10. (188G) 8 All 668 (671, 672). In the i.iotU r of 

the petition of the Itatah of honlit. 

11. (1862) 2 Weir 383 (383), In re vriammol. 

Accused saying that be did not know 
when he had the right to cross- 
examine. Held that accused was 
entitled to another opportunity to 
cross'C.xamiue. 


Cal 412 : 32 Cri L Jour 316, lifiiii 
Mavitid Sarhnr v. Kmperor. 

(1872) 18 Suth W R Cr 20 (21), Quceyi v. 
Pajendra Mytce. 

11875) 23 Suth W R Cr 58 (59), In rc Kali 
Prosunno liny. 

(1882) 2 Weir 383 (383). In re. Muriovir.ini. 

6. (1930) 1930 Cal 188 (189) : 31 Cri L Jour 

695 : 1930 Cri Cas 145, Kali Bilash 
Hazara v. Emperor, 

7. (1925) 1925 Pat 381 (38i) : 26 Cri L Jour 

713, Jamal Momim v. Emperor. 


Seo. 291 
Note 8 


Seo. 292 



Seo. 292 
Notes 
1—3 
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(c) mtJi the permisBion of the 
Court, when any document which 
does not need to he proved is pro- 
duced by any accused person 
after he enters on his defence : 

Provided that, in the case re- 
ferred to in clause (c) the reply 
shall, unless the Court otherwise 
permits, be restricted to comment 
on the document so produced. 

Synopsis. 


Note No. 


Object of the Section. 1 

Prosecutor, meaning of. 2 

“If the accused or any of the accused.’’ 3 
Extent of right of reply. 4 


Note No. 

Production of document in cro88*exa* 
mination of prosecution witness— 
Right of reply. 5 

Reply wrongly allowed — Effect. 6 


Other Topics. 

Joint trial of several accused— Evidence of History of the Section. See Note 6. 
some — Right of reply. See Note 3. 

1. Object of the Section. 

The object of the Legislature in enacting this Section is to give each side 
an opportunity to comment upon the evidence let in by .the other and not to give 
an additional advantage to the Prosecutor.^ 

There is no similar provision so far as the trial of warrant cases is 
concerned^ ; but it has been held that even in such cases, both the Prosecutor 
and the accused should be allowed to address arguments to the Court after the 
evidence is let in. ^ 


2. Prosecutor, meaning of. 

Section 270 ante provides that in every trial before a Court of Session, the 
prosecution shall be conducted by a Public Prosecutor. The Prosecutor " in 

this Section therefore moans the Public Prosecutor. 

Sections 492 and 493 provide for the appointment of Public Prosecutors, 

the latter also providing that if a private person instructs a pleader to prosecute 
in any Court any person, in any such case, such pleader shall act under the 
directions of the Public Prosecutor. See Notes to those Sections. 


3. ‘‘If the accused or any of the accused.” 

Where one of several accused persons tried jointly calls witnesses at the 
trial but the other accused call no witnesses, they must all follow in their 
defence and the prosecutor has the right of reply on the whole case. He is not to 
sum up as to such of the accused as do not call evidence and reply on the evidence 
that may have been adduced by the others.^ Where, however, the accused are 


Section 292— Note 1. 

1. (1S84) 10 Cal 140 (142), Hurry Churn 
Chukerbulty v. Empress. 

(1917) 1917 Cal 524 (524. 525) : 17 Cri L 
Jour 423 (424): 43 Cal 426, Emperor 
V. Srccnath ^ahapalra. 

(I'JOG) 4 Cri L Jour 1 (10); 30 Bora 421, Em- 
peror V. Bhaskar. 


2. (1897) Ratanlal 038 (938), Empress v.W.S. 

Lapprey. 

3. (1928) 1928 Bom 557 (559) : 53 Bom 119 : 30 

Cri L Jour 185, Viyvaxjak Laxman 
Bhatkhande v. Bnipcror. 

Note 3. 

1. (1894) 18 Bom 364 (365), Empress v. Sada- 
nand Narayan. 
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I 


indicted under separate counts in the same indictment, the charges are distinct 
and the Prosecutor has a right of reply upon that prisoner only in whose behalf 
evidence was called.^ 

i. Extent of right of reply. 

If any of the accused lets in oral evidence the Prosecutor is entitled to 
reply ; such reply need not be confined to the evidence let in by such accused, but 
may be as against all the accused and generally on the whole case.^ Where 
under Clause (c) of this Section, only documents are put in with the permission 
of the Court and no oral evidence is let in on behalf of the accused, the Prosecutor 
can only comment upon such documents, but cannot, except with the permission 
of the Court, address on the whole case. 

5. Production of document in cross-examination of prosecution witness — 
Right of reply. 

Section 292 of the Code of 1882 provided that the Prosecutor had a right 
of reply where the accused or any of the accused had stated, when asked under 
Section 289, that he meant to adduce evidence. It was however held by the Calcutta 
High Court^ that where the accused did not in fact adduce any evidence, there 
was no right of reply even though he had stated when questioned under 
Section 289 that he meant to adduce evidence. There was also a conflict of 
opinion on the question whether, where the accused filed documents in cross- 
examination of the prosecution witnesses he must be taken to have adduced 
evidence so as to give the Prosecutor a right of reply. ^ 

Under the Section as it stood before the Amendment of 1923, the Prose- 
cutor had a right of reply where the accused or any of the accused adduced any 
evidence. This, however, did not settle the conflict on the question whether the 
filing of a document in cross-examination of the prosecution witness gave the Prose- 
cutor a right of reply. ^ 

The present amended Section has set the conflict at rest. The right of 
reply now depends upon the accused adducing oral evidence after the close of the 
prosecution case, or by the production of a document after he enters on his 

(1914) 15 Cri L Jour 241 (242) : 7 Low Bur 
liul 81, Emperor v. J. S. Berch. 
(No.) 

(1909) 9 Cri L Jour 281 (280) : 1 Ind Cas 
280 (Bom), Emperor v. AMul .Hi. 
(No.) 

(1906) 10 Cal W N •2r>7n (267). Emperor v. 
Timnl. (No.) 

(1917) 1017 Cal 521 (521. .525): 17 Cri L 
.lour 4*23 (121) ; 13 Cal 426, Emperor 
V. Srecunth M<i)tapntrn. (No.) 

(1901)1 Cri L Jour 451 (45*2, 153) : 31 Cal 

10,50, Emperor v. Stevmrt. (No.) 

(1908) S Cri r. Jour *215 (‘>*20): 1 Sind L 11 
91, Emperor v. Ttkuro ralad (lul 
JJeo. (No.) 

(1909) 10 CriL Jour‘21 (20. 27) (Kallii nvar), 
Emperor v. Nnnji Jefloi. (Nu.) 
(1907)0 Cri L Jour 115 (117) : 1 Lov.- Bur 
Rul 5, Ein 2 mrnr v. Jl. M.nme!. 
(Yes.) 

(1911) 12 Cri L Tour 73 (78): 0 Jiul Cas 43G 
(Lab), E.mjyernr v. Malum Siywh 
(Ye.s.) 

(1902) C Cal \V N 270n (-JTOn), Emperor v 


2. 2 llydo 247 (247), Queen v. Abbas. 

Note 4. 

1. (1894) 18 Bom 364 (365), Empress v. Sodn- 
nand Narni/an. 

Note 5. 

1. (1884) 10 Cal 110 (142), Hurry Churn 

Chucherbutty v. Empress. 

2. (1892) 14 AH 212 '(219, 220), Empre.^s v. 

G. ir. Tlayficld. (Yes.) 

(1894) 16 All 88 (101), Eui 2 >ress v. .\foss. 
(Yes.) 

(1882) 11 Mad 339 (340), Empress v. 

Vcnl{etln 2 mthi. (Ye.s.) 

(1890) 11 Bom 436 (438). Et}t2>res3 v. Krish- 
nnji Jiahurno BulelL (No.) 

(1884) 10 Cal 1024 (1025), Empress v. Orees 
Chiinder Banerjee. (No.) 

(1886) 14 Cal 245 (247). Empress v. Kali 
1‘rnsnnna Doss. (No.) 

(1890) 17 Cal 930 (933), Empress v. Solomnn. 
(No.) 

(1898) 2 Cal W N 201n (201), FaUur v. Em- 
press. (No.) 

3. (1906) 4 Cri L Jour 1 (10): 30 Bom 421, 

Emperor v. Bhaskar. (No.) 


Seo. 292 
Notes 
8—5 
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defence. The filing of a document during the cross-examination of the prosecution 
witness will not give the Prosecutor a right of reply/ 

6. Reply wrongly allowed— Effect. 

Where the Prosecutor is wrongly allowed to reply in a case in which there 
is no right of reply, the irregularity is not one which will vitiate the whole 
proceedings or which will call for a re-trial even from the stage at which the 
error arose. ^ 

293,'’' (1) AVhenever the Court thinks that the jury or 

assessors should view the place in which the 
assessors. ^ ofence Charged is alleged to have been com- 

mitted, or any other place in which any other 
transaction material to the trial is alleged to have occurred, the 
Court shall make an order to that effect, and the jury or assessors 
shall be conducted in a body, under the care of an officer of the 
Court, to such place, which shall be shown to them by a person 
appointed by the Court. 

(2) Such officer shall not, except with the permission of the 
Court, suffer any other person to speak to, or hold any communi- 
cation with, any of the jury or assessors, and, unless the Court 
otherwise directs, they shall, when the view is finished, be imme- 
diately conducted hack into Court. 

•Synopsis, 


Scope of the Section. 
"Whenever the Court thinks." 


Note No. 

1 

2 


Note No. 

Jury or assessors not to hold communi* 

cation with any other person. 3 



• (Code of 1882— S. 293— Same.) 


(Code of 1872— S. 253.) 

253. Whenever, in the opinion of the Court it is proper and convenient that the jury or 

assessors should view the place in which the offence charged is said 
View by jury or asses- to have been committed, or any other place in which any other 
sors. transaction material to the inquiry in the trial took place, an order 

shall bo made to that effect, and the jury or assessors shall be con- 
ducted in a body under the care of an officer of the Court, to such place, which shall be shown 
to them by a per.soji appointed by the Court. 

Such officer shall not suffer any other person to speak to, or hold any communication 
with, any of the jury or assessors; and they shall, when the view is finished, be immediately 
conducted back into Court. 


(Code of 1861 — S. 348 — Same as that of 1872 Code.) 


.l/oui Lai. Question not decided. 
(1002) G Cal W N 303^i (304), Port Trust 
liailicay v. Satkari Dhole. Not de- 
cided. 

[See also article in (1900) 10 I^Iad L 
Jour 316« (316n, 319 h).j 
4. (1931) 1031 Lah 534 (535); 1931 Cri Cas 


774 ; 18 Lah 172 ; 32 Cri L Jour 944, 
Kundayi Siyigh v. Emperor. 

Note 6. 

1. (1931) 1931 Lah 534 (535): 1931 Cri Cas 
774 : 13 Lah 172 : 32 Cri L Jour 944, 
Kundan 6’tnj77»v. Emperor. 
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Other Topics. 

Local inspection and not examination of 3, Pts. 1 and 2. 

witnesses. See Note 3, Pt. 1. Notice to parties. Local inspection after 

Local inspection when immaterial. See Note close of the case. See S. 639-B Notes. 

1. Scope of the Section. 

This Section provides for the local inspection of the scene of occurrence or 
any other material place, by the jury or assessors in Sessions cases. Section 539. B 
provides for similar inspection by Magistrates and Judges} Vide Section 539-B 
and Notes thereunder. 

2. “Whenever the Court thinks." 

It is only in cases where the Court considers that an inspection would 
assist the jury or the assessors, in determining whether the charge is true or false, 
that it should be ordered. Where the charge against a prisoner was that he made 
certain statements on oath knowing them to be false, (the statement being that one 
M threatened to cut the tree) it was held that a local inspection as to the 
condition of tree was not material to the case.^ See also the undermentioned 
case.^ 

3. Jury or assessors not to hold communication with any other person. 

It is imperative that the jury or assessors should not have any extra- 
judicial knowledge of the facts in the case ; they are to decide the case on the 
legal evidence taken by the Judge. Where a Sessions Judge directed the assessors 
to make an inspection of the locality and also instructed them to orally examine 
witnesses if they desired to do so, the High Court condemned the procedure and 
held that in asking the assessors to take evidence, he was “abdicating his own 
high functions”.^ 

294-* It' a juror or assessor is personally acquainted with Sec. 294 

When juror or as- I'^levaut tact, it is his duty to inform the 

sessor may be exa- Judge that such is the case, whereupon he may 
*”*"®‘*- be sworn, examined, cross-examined and re- 

examined in the same manner as any other witness. 

Synopsis. 

Scope and object of the Section. Note No- 1* 


Sec. 293 
Notes 
1—3 


Other Topics. 

Judge when disqualified. Sco Sec. 55G. 

Jury or assessor not disqualified under the Section. Sco Note 1, Pt. 3. 


• (Code of 1882 — S. 294 and Code of 1872 — S. 258 — Same as that in 1898 Code.) 

(Code of 1861— Nil.) 


Section 293 — Note 1. 

1. [Sec (1912) 13 Cri T; Jour 15G (157) ; .39 Cal 
■17G, Alla Jlni v. Jhinijur Tewari.] 

Note 2. 

1. (18G5) 2 Suth W R Cri GO (GO). Queen v. 
Scetanath Ohosnl. 


2. (1910) 11 Cri LJour 121 (120) : .37 Cal 340, 
Babbon Sheikh v. Emperor. 

Note 3. 

1.(18GG).5 Suth WR Cri GO (GO). Queen ▼. 
Chuttcrdharec Situjh. 
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1. Scope and object of the Section. 

The principle of this Section is that no man shall be convicted except on 
evidence which he has had an opportunity of testing by cross-examination and of 
contradicting the same by rebutting evidence.^ A juryman or assessor is expected 
to form and give his opinion on the evidence given at the trial and not to act upon 
his personal knowledge of any relevant facts of the case without giving evidence of 
the same as a witness in the case.^ 

Where the juror or assessor is examined as a witness, he is not disqualified 
from acting as a juror or assessor in the case after giving his evidence.^ 

Jury or assessors to 295 .* If ^ trial is adjouriied, the jury or 
attend at adjourned assessois shall attend at the adjourned sitting, 

and at every subsequent sitting, until the con- 
clusion of the triaL 

Syno 2 )sis. 

Adjournment of Sessions Case. Note No. 1 


1. Adjournment of Sessions Case. 

A Sessions case can be adjourned like any other case for sufidcient reasons 
(Sec Note 14 to Section 286). Where such case is so adjourned, the jury or 
assessors are bound, under this Section, to attend the adjourned hearing. A 
failure to attend will be punishable under Section 332, infra. 

As to adjournments of criminal trials, see Section 344, infra. 


* (Code of 1882— S. 295— Same.) 


(Code of 1872— S. 260.) 

260. If a trial is adjourned, the jury or assessors shall be required to attend at the ad- 
Jnrv or assessors to at- jourued sitting and at every subsequent sitting until the conclu- 
tcnd at adjourned sittimj. siou of the trial. 


(Code of 1861—5. 378.) 

378. In the event of the adjournment of a trial by Jury or with the aid of assessors, the 

jury or assessors shall be required to attend at the adjourned sitting 
Jury or assessors to at- and at every subsequent sitting until the conclusion of the trial ; 
tend at adjourned sitting, and any juror or assessor who shall without lawful excuse fail s 

to attend, shall be liable to the penalty prescribed in S. 364 f of thi 
Act, and such penalty shall be enforced in the manner therein prescribed. 

f [ISGl— S. 354 ; 1893— S. 332.) 


Section 294 — Note 1. 

1. (1910) 11 Cri L Jour 121 (126): 37 Cal 340, 
Babbon Sheikh v. Emperor. 


2. (1901) 24 Mad 528 (548), Emperor v. TirU’ 

mal Beddi, 

3. (1870) 13 Suth W R Cr 60 (Cl, 62), Empress 

V. Mooktn Singh. 
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Locking up jury. 


The High Court may, from time to time, make rules 
as to keeping the jury together during a trial 
before such Court lasting for more than one day; 
and subject to such rules, the presiding Judge may order whether 
and in what manner the jurors shall be kept together under the, 
charge of an officer of the Court, or whether they shall be allowed 
to return to their respective homes. 

Synopsis. 

Scope and object of the Section. Note No. 1, 


Seo. 296 


Other Topics. 

Juror expressing view before-hand — De novo trial. See Note 1, Pt. 3. 

1. Scope and object of the Section. 

This Section touches on the undesirability of separation of the jury before 
their verdict is given and empo'wers the High Courts bo make rules for “locking 
them up” during trial. The jury are not entitled to talk to persons connected 
with the accused during the progress of the trial. ^ Where one of the jurors 
during the trial of a case, expressed his opinion outside Court as to the guilt of 
the accused person and made a fairly distinct intimation that he had formed an 
opinion to that effect it was held that when this was brought to the notice of the 
trial Judge, a de novo trial should be ordered after discharging that jury.® The 
object of this Section is to see that the jury comes to a conclusion in the case on 
the evidence adduced therein, uninfluenced by anything that may be said or done 
outside the Court. 

See also the undermentioned case.'* 



F. — Conclusion of Trial in Cases tried hy Jury, 

In cases tried by jury, when the case for the defence 
and the prosecutor's reply (if any) are concluded, 
Charge to jury. Court shall pi'oceed to charge the jury, sum- 

ming up the evidence for the prosecution and defence, and laying 
down the law by which the jury are to be guided. 

• (Code of 1882— S. 296— Same.) 

(Codes of 1872 and 1861— Nil.) 


t (Code of 1882— S. 297— Same.) 


(Code of 1872 — S. 255, Pare. 1.) 

Assessors’ opinion, and 255. When the case for the defenco and the prosecutor’s 

charge to jury. reply, if any, are concluded, the Court shall proceed ; — 


Section 296 — Note 1. 

1. (1925) 1025 Pat 797 (802) ; 4 Pat G2G : 27 Cri 

L Jour 49, liupan Singh v. Empe- 
ror. 

2. (1927) 1927 Cal G28 (629): 55 Cal 279; 23 

Cri L Jour 783, lihuian Chandra 
Prodhan \. Emperor. 

Cr. P. C. 200 (t 201 


(1917) 1917 Cal 149 (151) : 41 Cal 723 : 18 
Cri L Jour 311 (S B), In the matter 
of Bonomally Oitpta. 

3. (1921) 1921 Cal 63l' (1331): 22 Cri L Jour 

510, Emjieror v. Nazar *l/i Jieq. 

4. (1366) 3 Bom H C R 20 (27). Ucg. v‘ Dgal 

J airaj. 


Sec. 297 
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Synopsis, 


I I 4 * i_ Note No. 

Legislative changes. I 

Object of charge to jury. 2 

Judge if should himself charge the jury. 3 

Charge as to part only of case. 4 

When the case for the defence 

is closed.*’ g 

Summing up the evidence for the pro- 
sccution And ^ 

Summing up where there are several 
accused. 

Direction to recommend for mercy 

“Laying down the law by which the 
jury are to be guided.” 


7 

8 


Effect of non-observance of this ^ro^- 
vision— Laying down the law. 10 

Atisdirection* 

Non-direction. j2 

Effect of misdirection. I 3 . 

Duty of appellate Court in reviewing a 
charge. . 

Record of charge to jury. I 5 . 

Effect of a juror not understanding the 
charge. jg 

Effect of a bad charge. 17 

When Judge can re-charge the jury. 18 


Other Topics. 


Absconding — No presumption of guilt. See 
Note 12, Pt. 15. 

Absence of evidence for the prosecution. See 
Note 12, Pt. 19. 

Bad character. See Note 11, F-N (21) 

Benefit of doubt. See Note 12, Pts. 12 & 13. 
Accuracy in charging. See Note 6, Pt. 7. 
Approver’s evidence. See Note 9, Pts. 23 to 27 
Charge as a whole. See Note 4. 

Charges as to evidence. See Note 6. 

Charge through translator. See Note 3, Pt. 1. 
Charge without reference to defence evidence. 

See Note 6, Pts. 38 A 39. 

^*fc““stantial evidence. See Note 9, Pts. 38 

Confession of co-accused. See Note 9, Pts. 31 
to 34. 

Confessions. See Note 9, Pts. 28 to 30. 
Counsel pointing out omissions in charges. 
See Note 12, Pt. 8. 

Defence not raised by accused. See Note 6. 
Pts. 28 & 29. 

Direction to neglect part of evidence. See 
Note 11, Pt. 12. 

Discrepancies. See Note 12, Pts. 20 & 21 • 
Note C, Pts. 32 & 33. 

Duty of Judge in charging the jury. See 
Note G. 

Dying declaration. See Note 11, F-N (21). 

Evidence of women complainants. See Note 9 
Pt. 42. 

Expert evidence. See Note 0, Pt. 43. 

Facts and law— Single charge. See Note 9, 
X^t. 1. 

Form and nature of charges. See Note 6. 
Handing copy of Penal Code to jury. See 


Note 9. Pt. 17. 

Hearsay evidence. See Note 11, F-N (21) 

Impartial charges. See Note 6. Pts. 19 to 34. 

Inadmissible evidence. See Note 11. Pts. 18 
to 21. 

Judge not to charge too strongly for prosecu- 
tion. See Note 6, Pt. 22. 

Law applicable to various offences. See Note 9,. 
F-N (7). 

Lengthy arguments of Counsel— Judges charg- 
ing not affected. See Note 6, Pt. 36 : 
Note 9, Pts. 18 to 20. 

More reading of sections. See Note 9. Pts. 8 
& 9. 

Motive for prosecution. See Note 12, F-N (3). 

Non-direction to jury to form their own opin- 
ion. See S. 298, Note 9. 

Non-examination of defence witnesses. See 
Note 9, Pt. 40. 

Non-examination of material witness for pro- 
secution. See Note 9, Pt. 41. 

Omission of important points for defence. See 
Note 12, Pts. 2 to 4. 

Omission to reject irrelevant evidence. See 
Note 12, Pt. 16. 

Onus of proof— Direction as to. See Note 11^ 
Pts. 14 & 15. 

Prior convictions — Reference to. See Note Hr 
Pt. 22. 

Reading of evidence not needed. See Note 6, 
Pt. 2. 

Recent possession of stolen property. See 
Note 9, Pts. 85 to 37 ; Note 12, F-N (9). 

Reference to prior trials. See Note 12. Pt. 17. 

Rejection of evidence. See Note 11, Pt. 2S. 

Section 164 — Evidence taken under. See 
Note 9, Pt. 45. 


in cases tried by jury, to charge the jury, summing up the evidence for the prosecution and 
defence, and laying down the law by which the jury are to be guided. 


0/ verdict of jury. 


(Code of 1861— S. 379.) 

379. In a trial by a jury, the Judge shall sum up the evidence 

on both sides, and the jury shall then deliver their finding upon the 
charge. 

• > ... 
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Section 33, Indian Evidence Act. See Note 11. 
P*N (21). 

Section 162 — Statements. See Note 11, 


P-N (21). 

Suggestions denied — Effect. See Note 9. 
Pt. 44. 


1. Legislative changes. 

Changes introduced in the Code of 1872 ; — 

1. The words “when the case for the defence and the Prosecutor's reply 

if any, are concluded the Court shall proceed to charge," etc., were 
introduced, thereby showing the stage at which the Court should 
address the jury. 

2. The words “and laying down the law by which the jury are to be 

guided" were also added thereby throwing on the Judge the duty of 
explaining the law to the jury. 

Changes introduced in the Code of 1882 : — 

The words “A statement of the Judge’s direction to the jury shall form 
part of the record" which occurred in the former Code were omitted. 


2. Object of charge to jury. 

In a trial by jury the jurymen are the sole judges of all questions of facl\ 
their verdict on fact cannot be set aside on appeal (Ss. 418, 423). It is therefore 
of supreme importance that they should be given all the guidance and help that 
may be necessary for arriving at a correct decision on questions of fact. The 
object of this Section is to furnish such guidance and help.^ Jurors are ordinarily 
not men who are used to analyse, sift and weigh the evidence and it is quite 
impossible for them to retain in their memory the whole of the facts which have 
been detailed before them.^ In the absence of intelligent guidance and assistance 
from the judge, few juries, in a contested case would be able to come to an 
unanimous opinion, being left in a state of groat perplexity by the inlluonce of 
speeches of the contending lawyers.® Every party to a trial by jury has therefore 
a legal and constitutional right, to have the case which ho has made cither in 
pursuit or in defence, fairly submitted to that tribunal.^ The Section accordingly 
makes it incumbent upon the Judge to charge the jury before their verdict is 
taken.® 

The duties of the judge in charging the jury are laid down by this Section 
and the next but they are not exhaustive; they must be read together with 
numerous judicial decisions on the point.® 


Seo. 297 
Notes 
1—2 


Section 297 — Note 2. 

1. (1928) 1928 Cal 269 (270), Abdul Razah v. 

Emperor. 

(192G) 1926 Cal 139 (141): 53 Cal 372: 27 Cri 
L Jour 260, Khijiruddin v. Empe- 
ror. 

(1866) 6 Sutb W R Cr 72 (72), Empress v. 
Bolakee Koorniee. 

2. (1032) 1932 Cal 395 (397); 1932 Cri Cas 342; 

33 Cri L Jour 4SG, Ahbar Sheikh v. 
Emperor. 

(1926) 1926 Cal 235 (239); 53 Cal 181: 26 Cri 
L Jour 1577, Abdul Gani v. Empe- 
ror. 

3. (1866) 5 Sutb W R Or 80 (87) (F B). Zn re 

Elahtte Duksh. 

(1919) 1919 Cal 536(538): 19 Cri L Jour 830. 
Ismail Sarkar v. Emperor. Verdict 


of a jury who bad no sufficient assis* 
tance and guidance from the Judge 
must bo upsot. 

4. (1909) 10 Cri L Jour 65 (67): 2 lud Cas 517 

(Bora), Emperor v. Kesari Dayal 
Kanji. 

(1927) 1927 Cal 631 (632): 28 Cri L Jour 
742. Emperor v. Rajab AH Fal.ir. 
{1886} Rataolal 288 (288), Ein2>res$ v. Abdul 
Karim. 

5. (1919) 1919 Cal 439(442); 20 Cri LJourGGl, 

Afiritddi Chakudnr v. Euijirror. 
(1869) 11 Sutb NV R Cr 30 (39), Empress v. 
Jaga Poly. 

[Seo however (1897) 20 Mad 110 (446), 
Empress v. Bam<ilin-jain.'\ 

6. (1927) 1927 Oudh 259 (2.50): 2 Luck 597: 28 

Cri L Jour 683, Nahrit Mai v. Em- 
peror. 
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Seo. 297 
Notes 
3—6 


3. Judge if should himself charge the . . . jury. 

The right course for the Judge is to charge the jury himself; but where 
there are diflQculties in the way of doing this, as when the Judge does not happen 
to be sufficiently acquainted with the vernacular language so as^to be understood 
by the jury, his delivering the charge through another person is not improper.^ 

4. Charge as to part only of case. 

The law does not recognise intermediate verdicts of jurors; the Judge should 
address the jury on the whole case before taking their verdict; he should not ask 
for their verdict on one issue reserving his address on other questions of fact.^ 

5. “When the case for the defence is closed.” 

The stage at which the Judge is to address the jury is when the prosecution 
and the defence have let in all their evidence and after the arguments, if any, of 
the prosecution and defence : a charge before that will be premature.^ It is 
illegal to allow the jury to pronounce their verdict, before the accused is called 
upon to enter on his defence.^ After the prisoner claims to be tried all the 
evidence whether statements of witnesses or admissions of the prisoner should be 
placed before the jury.^ It is not open to a Judge after hearing some of the 
witnesses to tell the jury that it would be unsafe to convict the prisoner and that 
there is no necessity to hear further evidence. He is bound to allow the whole 
evidence to be placed before the jury;* only in cases where under S. 289, ante, the 
Judge finds that there is no evidence to go to the jury, can the case be withdrawn 
from the jury: in all other cases the full facts should be placed before them and 
then the charge should be delivered.® 

6. Summing up the evidence for the prosecution and defence. 

A charge to the jury consists of : 

1. summing up the evidence for the prosecution and defence, and 

2. laying down the law by which the jury are to be guided. 

The summing up of the evidence is the presentation to the jury a summary 
of the evidence as it appears on the negative and affirmative sides of the case.^ 
It is not necessary to read over to the jury all the evidence inextenso} In fact it 


Note 3. 

1. (1927) 1927 All 721 (725): 50 All 366; 28 Cri 
L Jour 950, Surnath Bhaduri v. 

E^nperor. 

(1928) 1928 Gill 401 (402): 29 Cri L Jour 
638, Dicijapada Haidar v. Emperor. 
(1919) 1919 Cal 439 (441, 442): 20 Cri L Jour 
661, Afiruddi Chakadar v. Emperer. 
Assistance of Public Prosecutor not 
desirable. 

Note 4. 

1929) 1929 Cal 62 (63): 30 Cri L Jour 434, 
Government of Bengal v. Nazar 
Darze. 

(1896) 2 Weir 499 (500), Badava Kunhi v. 
Emijress. 

Note 5. 

1. (1914) 1914 Mad 819 (321): 36 Mad 585; 15 
Cri L Jour 197, Public Prosecutor 
V. Abdtil Hameed. 

(1902) 7 Cal W N 31»i (31n), Emperor v. 
Olu. 

(1924) 1924 Lab 17 (18): 4 Lab 382: 25 Cri 
L Jour 377, Lyme v. Emperor. 


2. (1895) 23 Cal 252 (253), Empress v. Imam 

Ali Khan. 

3. (1866) 2 Weir 334 (335). 

(1868) 9 Suth W R Cri Letters 10 (10). 
(1880) 2 Weir 497 (498), Doraswami Aiy(t 
Thevan v. Empress. 

4. (1897) 20 Mad 445 (446), Empress v. Bama- 

lingani. 

(1869) 2 Weir 384 (384). 

6. (1889) 2 Weir 391 (891, 392). 

Note 6. 

1. (1926) 1926 All 752 (768) : 49 All 209 : 20 Ori 

L Jour 15, Eyiayat Hussain v. Enf 
peror. 

(1917) 1917 Mad 335 (835, 386): 17 Ori L 
Jour 19 (19), In re, Sangan. 

(1909) 10 Ori L Jour 567 (568) : 4 Ind Oas 
891 (Mad), In re, Mutkan Papayya. 

2. (1909) 9 Ori L Jour 452 (454): 36 Cal 281, 

Fanindranath v. Emperor. 

(1870) 13 Suth W R Or 23 (24), Empress v. 
Sheppard. 

(1903) 5 Bom L R 207 '(208): Emperor v. 
Apunna Devappa. 
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^vill be anything but helpful to the jury to take the witnesses one by one in the 
Older of their examination and to place their disconnected statements.^ The Judge 
should group the witnesses in such a way as to direct the attention of the jury to 
the evidence regarding each particular fact sought to be proved.* He should sift, 
analyse and marshal the facts in order to enable the jury to weigh the evidence 
intelligently, to estimate the value of each part of it with the rest.* 

The charge should be characterised by clearness, coherence® and 
sequence®^ and great care should be taken to place the evidence accurately and 
with precision.^ It should be delivered in direct and simple language. Involved 
expressions, high flown, imaginative and fanciful language® and slang or colloquial 


(1929) 1929 Cal 765 (766) : 1929 Cri Cas 477: 
57 Cal 248 ; 31 Cri L Jour 857, Jati 
Mai V. Emperor. 

(1925) 1925 Nag 154 (154) : 27 Cri L Jour 217, 
Bahim Beg v. Emperor. 

The contrary view in the following cases 
cannot be considered good law : — 

(1896) Ratanlal 850, Empress y. Fakira 
Bin Venkappa. 

(1867) 7 Suth W R Ct 25 (26), Empress v. 
Nawab Khan. 

(1866) 6 Suth W R Cr 92 (93), Empress v. 
Kally Churan. 

(1868-69) 5 ‘Bom PI C B 85 (88), Beg v. F«- 
tehchand Vastchand. 

(1897) Ratanlal 917 (917), Empress v. Ba- 
.saraniappn Lingappa. 

(1665) 2 Suth W R Cr 63 (63), Empress v. 
Sreemunt Adnp. 

(1895) 19 Jiom 741 (743), Empress v. Bego 
Montepoulo. 

(1932) 1932 Cal 395 (396) : 1932 Cri Cas 342: 
83 Cri L Jour 486, Emperor y. Akbar 
Sheikh. 

3. (1921) 1921 Cal 697 (698): 22 Cri L Jour 

666, Abdul Bahim v. Emperor. 

(1936) 1985 Sind 145 (166): 1935 Cri Cas 
753 : 28 Sind L R 397 : 36 Cri L Jour 
1101, Emperor v. Unri. Judge must 
analyse evidence and not simply 
read it to jury. 

4. (1930) 1930 Cal 481 (482) : 1930 Cri Cas 79.3: 

32 Cri L Jour 33, JJachnni Khan v. 
Em piTor. 

5. (1931) 1931 Cal 184 (183) ; 1031 Cri Cas 248; 

58 Cal 1051 : 32 Cri L Jour 8.36(FB), 
Si/.sYH Beh'iry Boy v. Emperor . 
(1398) 2 Weir .'jOO (501), In re, Swjaligodu. 
(1927) 1927 Gal 081 (632): 28 Cri L Jour 
742, Emperor v. llnjab Ali Fakir. 
(1029) 1929 Cal 742 (716) : 1929 Cri Cas 390: 
57 Cal 740: 31 Cri L Jour 073, Na- 
gendrannth v. Emperor. 

(1933) 1933 Mad 233 (235,236): 1933 Cri 
Gas 239 : 56 Mad 231 : 34 Cri L Jour 
481, Narayana v. Emperor. 

(1934) 1934 Cal 109 (171): 19.3- Cri Cas 201: 
35 Cri L Jour GOl [S iJ). Molla Khan 
Kabuli V. Emperor. 

(1934) 1934 Cal 817 (640): 1934 Cri Cas 1864: 
62 Cal 837 : 36 Cri L Jour 358, Ena- 
yat Karim v. Emperor. 


(1934) 1934 Cal 273 (275): 1934 Cri Cas 397: 
35 Cri L Jour 1313, Bam Sumer 
Ahir y. Emperor. No connected 
narrative nor any sufficient attempt 
to sift and marshal the evidence 
against each accused nor to direct 
jury about its relevance or value or 
what offence it disclosed. — Held 
there was misdirection. 

(1935) 1986 Cal 5.34 (537): 1935 Cri Cas 910; 
62 Cal 911 : 36 Cri L Jour 1246, Am* 
nullah V. Emperor. 

6. (1867) 8 Suth W R Cr 87 (88, 92), Empress 

V. Nobo Kislo Ghose. 

(1908) 8 Cri L Jour 35 (37, 40) (Bom), In re, 
Shambu Lai Jicandas. 

(1870) 13 Suth W R Cr 42 (43), Empress v. 
Shahabut. 

(1905) 2 Cri L Jour 157 (159) (Cal). Shyama 
Churan Chakravarthi v. Emperor. 

(1920) 1920 Cal 406 (406): 21 Cri L Jour 
829, Bdon Karikar v. Emperor. 

(1911) 12 Cri L Jour 140 (141); 9 Ind Cas 
788 (Mad), Falavesa Tevan v. Empe- 
ror. 

(1928) 1928 Pat 32G (334): 29 Cri L Jour 
325, Mt. Champa Pasin v. Emperor. 

(1933) 1933 Pat 488 (491): 1933 Cri Cas 
1030 : 34 Cri L Jour 892, Sachida- 
nand Prasad v. Emperor. 

(1931) 32 Cri L Jour li:i8 (1140) : 134 Ind 
Cas 317 (Call, Emperor v. jnbed Sik- 
dar. 

0a(1934) 1934 Cal 77 (78) ; 11)34 Cri Cas .33 : 35 
Cri L .lour 483, Kamircddi Sheikh 
V. Emperor. 

(1931) 1931 JIad WN 129 (1.31): Uanika 
Bamanna v. Emperor. 

(1930) 1930 Mad W N 773 (775) : Soliyan v. 
Emperor. 

(1896) 2 Weir 499 (500), In re, Badavaku- 
nhi. 

(1866) 5 Suth W It Cr 68 (09). Ejii rrcfs v 
Jeijan Baksh. 

7. (189.3) K.itaiil.al 611 (G.51), E iii presi v. I'.'sit. 

8. (1910) 11 Cri L Jour 538 (5;19J : 7 iud Gas 

915 (Cal), IJarendni I'.il v. Empe- 
ror. 

(1930) 1930 Cal 430 (432): 1930 "ri Cas 657. 
31 Cri L Jour 1115, Manohar Man- 
dat V. Emperor. 

(1930) 1930 C.al 431 (4:36) : 1930 Cri Cas 742 : 


Seo. 297 
Note 6 



1696 


Seo. 297 
Note 6 


Conclusion of Trial in Cases tried by Jury 

phrases' should be avoided. The aim of a jury trial is not a psychological 

examination of the mentality of jurymen ; it is concerned with the definite 

proof of a distinct offence and the use of language tending to divert the attention 

of the jury from the mam issue to a subsidiary point should be deprecated.*" 

As observed in Molla Khan v. Emperor^'^ “It is the manner of saying it, the 

arrangement and structure of his charge, which will make it either of value or 
valueless to the jury.” 

Charge should not be too elaborate or too meagre.— A charge should not be 
too summary or meagre. As has been observed above, it should sift and 
analyse the evidence. To say to the jury "you have heard the evidence ; do you 
find the accused guilty or not ?” is no charge at all.^^ Nor is it a sufficient 
compliance with the law to say that the evidence given is "very poor evidence 
which standing alone amounts to nothing,”'® The evidence given by the 
witnesses should be individually discussed.'® On the other hand, the charge 
should not be too elaborate.^^ It is sufficient if the main, salient and important 
points alone are placed before the jury.'^®' "To charge the jury at very great 
length may itself be an obstacle to the jury arriving at a correct decision. They 
are laymen and to enable them to come to a correct decision it is necessary that 
essentials should be clearly brought out and not overwhelmed and obscured by 
too great a mass of detail.”'® 


57 Cal 11G2 : 32 Cri L Jour 111, Ja- 
bnnnllohy. EmjH’ror. 

0. (191ft) 1918 Gal 88 (02): 4.5 Cal 557: 19 Cri 

L Jour 305, A7nirud<Iin Afnned v. 
Emperor. 

10. (1933) 19.33 Pat 488 (492) : 1933 Cri Cas 

10.30 ; 34 Cri L Jour 892, Sachida- 
nand Prasad v. Emperor. 

11. (1034) 1934 Cal 1G9 (172) : 1934 Cri Cas 291: 

35 Cri L Jour GOl (S B). Molla Khan 
Kabuli V. Emperor. 

12. (19.30) 1930 All 28 (28): 19.30 Cri Cas 44: 

52 All 207 : 80 Cri L Jour 1146, Jag- 
inohan Sinqh v. Emperor. 

(1920) 1929 Cal 170 (171): 30 Cri L Jour 
912, Divariha Das liairagi v. Empe- 
ror. 

13. (1930) 19.30 Cal 13C (1.38) : 1930 Cri Cas 136: 

.31 Cri L Jour 572, Katabar Haidar 
V. Emperor. 

(1899) 1 Bom L R 784 (785), Empress v. 
Bab If a. 

14. (1902) 1902 All W N 201 (201), Emperor v. 

Bndnl. 

15. (1899) 23 Bom 31G (317), Empress v. Gan- 

gin. 

16. (18G8) 10 Suth WRCr 7 (9), Empressy. 

Rarngopal Dhur. 

17. (1.S05) Ratahlal 80G (807), Empress v. Kal- 

lappa. 

(1864) 1 Suth W R Cr 22 (28), Sinprf’ss v. 
M adhuh Mai. 

(1921) 1921 Cal 73 (74): 23 Cri L Jour 342, 
Haricharan Das v. Empress. 

(1912) 13 Cri L Jour 821 (823): 40 Cal 367, 
Samaruddin v. Emperor. 

(1922) 1922 Cal 107 (114): 49 Cal 573: 23 
Cri L Jour 657, Abdul Salim v. Em- 
peror. 


(1930) 1930 Cal 228 (230) : 1930 Cri Oas 196; 
31 Cri L Jour 916, Tofiz Pramafiik 
V. Emperor. 

(1934) 1934 Cal 124 (127) : 1934 Cri Cas 169: 
60 Cal 1339 : 35 Cri L Jour 567, Ma- 
nar AH v. Emperor. 

(1916) 1916 Pat 236 (238): 1 Pat L Jour 
317 : 17 Cri L Jour 353, Eknath Sa- 
hay y. Emperor. 

(1931) 1931 Oudh 171 (172) : 1981 Cri Cas 
443 : 6 Luck 705 : 32 Cri L Jour 858, 
Mangal Singh v. Emperor. 

(1929) 1929 Nag 295 (297): 1929 Cri Cas 
410 : 31 Cri L Jour 557, Narayan 
Singh Chhatri y. Emperor. 

17a (1930) 1930 Pat 513 (519): 1930 Cri Oas 
1009 : 9 Pat C06 : 32 Cri L Jour 72, 
Jiam Sarup Singh v. Emperor. 

(1922) 1922 Cal 192 (193) : 24 Cri L Jour 8, 
Abdul Ga/urKhany. Emperor. 
(1903) 27 Bom 626 (630), Emperor v. 

Shivram Damle, 

(1916) 1916 Pat 236 (237, 238) : 17 Cri L 
Jour .358 (355, 356) : 1 Pat L Jour 
317, Eknath Sahay v. Emperor. 

(1881) 7 Cal 42 (46), Empress v. Bochia 
Mohato, 

(1934) 1934 Cal 142 (143) : 1934 Cri Cas 180 : 

35 Cri L Jour 536, Fazar AH Darji 
y. Emperor. 

(1914) 1914 P C 116 (124) : 41 Cal 1023 : 8 
Low Bur R 16 ; 15 Cri L Jour 809 
(P C), Aryiold v. Emperor. 

(1935) 1935 All 103 (105) : 1935 Cri Oas 89 : 

36 Cri L Jour 612, AzUkhaji v. 
Emperor. 

18. (1983) 1933 Pat 496 (497) : 1983 Cri Cas 
1061 : 85 Cri L Jour 56, Emperor r. 
Ardali Mian. 
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Charge should be impartial . — The summing up should be dispassionate and 
impartial'^’^ and should not create prejudice against the accused. The Judge 
should take up neither the role of the Public Prosecutor nor that of the defence 
counsel. He should refer to important pieces of evidence both for the 
prosecution and against it.^^ He should not put the case of the prosecution too 
strongly and fail to put the defence case as strongly as it ought to be^^. The 
usual way of charging the jury would be to ask them to start with the presump- 
tion of the innocence of the accused, to trace the history of the case as laid 
before the Court by the prosecution^* placing before the jury the evidence for the 
prosecution^® and drawing their attention to the weak points, if any, in such 


evidence,'^ then to state the case for 


18a (1934) 1934 Cal 273 (275) : 1934 CriCas397 • 
35 Cci L Jouc 1313, Ram Sumer AUir 
V. Emperor. Unjustifiable remarks 
meant to disparage the case for the 
prosecution in the eyes of the jury 
amount to misdirection. 

19. (1884) 10 Cal 140 (145), Burry Churn v. 

Empress. 

(1914) 1914 Cal 549 (560) : 15 Cri L Jour 
147, Ofel Mollah v. Emperor. 

(1929) 1929 Cal 617 (621. 626) : 1929 Cri 
Gas 228 : 30 Cri L Jour 993 (S B), 
Padam Prasad Upadhyaya v. 
Emperor. 

(1910) 1919 Cal 439 (416): 20 Cri L Jour 
661. Af/iruddi Chakdar v. Emperor. 
(1921) 1921 Cal 252 (255); 23 Cri L Jour 
244, Emperor v. I'ari6u(/a/i Sheikh. 
(1922) 1922 Cal 106 (106) : 24 Cri L Jour 
143, Superintendent & Remembraticcr 
of Lcijal Affairs v. Shijain Sundar 
iShumij. 

(1924) 1924 Cal 47 (48) ; 50 Cal C58 : 24 Cri 
L Jour 838, Bran Khan v. Emperor. 
(1927) 1927 Cal 200 (202) : 28 Cri L Jour 
201, Isu Sheikh v. Emperor. 

11928) 1928 Cal 551 (552) ; 30 Cri L Jour 
120, Mahomed Seyiruddiv. Emperor. 
(1928) 1928 Pat 31 (33. 34) : 7 Pat 50 : 28 
Cri D Jour 843, Tajali Mian v. 
Em peror. 

(1030) 32 Cri L Jour 416 (417) : 129 Ind Cas 
670 (077) {Ca,\), Cpcndranatli 'I'a v. 
Emperor. 

(1926) 1926 All 429 (430) ; 27 Cri L Jour 
785, Dhiraji v. Akasi. 

(1905) 2 Cri L Jour 8 (11) (Cal), Yasin 
Sheikh v. Emperor. 

(1926) 1926 Cal 139 (141): 53 Cal 372 ; 27 
Cri L Jour 206, Khijiruddin v. 
Emperor. 

20. (1878) 1 Cal L R 430 (4.37), fn the matter of 

Chinibash Ohose. 

(1925) 1928 Cal 500 (502) : 29 Cri L Jour 
407, Samitiddin v. Emperor. 

21. (1911) 12 Cri L Jour 537 (539) : 12 Ind Cas 

513 (Oudh), Makbul Ahmad v. 

Emperor. 

(1911) 12 Cri L Jour 193 (190) : 10 Ind Cas 
084 (Cal), liashidazzaman v. 

Emperor. 


the defence in sufficient detail^^ and to 


(1894) Ratanlal 720 (721), Empress v* 
Mahadu. 

(1911) 12 Cri L Jour 537 (539) : 12 Ind Cas 
513 (Oudh), Makbul Ahmad v. 
Emperor. 

(1864) 1 Suth W R Cc Letters 10(10). 
(1865) 4 Suth W B Cr 18 (18), Empress v. 
Arjiin Sheikh. 

(1911) 12 Cri L Jour 140 (141) : 9 Ind Cas 
788 (Mad), • Palarcsn Tevan v. 
Emperor. 

(1872) 17 Suth W R Cr 58 (58), Empress v. 

Kissorec Lohim Dutt. 

(1925) 1925 Cal 729 (734) : 26 Cri L Jour 
1009, «J<?5sarn2 v. Emperor. 

(1926) 28 Cri L Jour 19 (22) : 99 Ind Cas 51 
(Cal), Mamat Ali v. Emperor. Omis- 
sion to direct jury upon an import- 
ant point in favour of the accused 
amounts to a misdirection. 

22. (1933) 1933 Cal 426 (428): 1933 Cri Cas 624: 

34 Cri L Jour 533 (S B), Emperor v. 
Asraf Ali. 

[See also (1870) 14 Suth W R Cri 
59 (62), Empress v. Hurry Prosad.] 

23. (1931) 1031 Cal 796(798): 1931 Cri Cas 1060: 

58 Cal 1095 : 33 Cri L Jour 196, 
Emperor v. Tazan Ali. 

21. (1905) 2 Cri L Jour 311 (Cal), Panchu Mon- 
dal V. Emperor. 

(1866) 6 Suth W R Cr G4 (64), Empress v. 
Mohabur Sinyh. 

(1929) 1929 Pat 34 (35) : 7 Pat 153 : .30 Cri 
Jj Jour 273, U’ajiel Ali v. Emperor, 

25. (1907) 5 Cri L Jour 127 (430) : 34 Cal 698, 

Jntindra Nath Chatter jiv. Emperor. 
(1918) 1918 Cal 314 (315,318): 19 Cri L 
Jour 81, Ashraf Ali v. Emperor. 
(1929) 1929 Cal 244 (246) : 56 Cal 566 : 30 
Cri L Jour 1031, Debendra Narayan 
Chakravarthy Emperor. 

26. (1805) 3 Suth W R Cr 29 (31), Empress v. 

Bodinath Sinfjh. 

(180G) 5 Suth \Y R Or 13 (13). Empress v. 
Choonee. 

(1929) 1929 Mad W N 946 (9J7), Dorai- 
.sicamy Pillai v. Emperor. 

(1928) 1928 Cal G90 (G91) : 56 Cal 115: 30 
Cri L Jouc 350, Mokbtil Khan v. 
Emperor. 

27. (1868) Ratanlal 420(127), Empress v, Datlu- 
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draw the attention of the jury to all the points in favour of the defence®^^ even 
though the accused or his pleader omitted to raise*® or did not lay much stress on 
such points.*® The Judge should not try to explain away points favourable to the 
accused®® or ridicule the defence.®^ Where there are discrepancies in the evidence 
the Judge should not merely say that there are discrepancies but should point 
out what they are.®* It will not be proper to advise the jury to disbelieve a man 
of consistent evidence merely because there are a few minor discrepancies®® nor is 
it proper to put before the jury hypothetical or speculative cases, for which there 
is no foundation in evidence.®* 

But, having regard to Section 298, sub-section 2, it is proper and reasonable 
for the Judge to direct the jury as to the weight to be attached to the evidence 
called at the trial, provided that the Judge takes care to caution the jury that 
they are the sole judges of all questions of fact.®** 


[See also {1933) 1933 P C 124 (183): 
1933 Ori Cas 442 : 34 Cri L Jour 322 
(332, 333) (P C), Dwarkanath v. 
Emperor. ] 

27a (1929) 1929 Mad W N 946 (946, 947), 
Doraisioamy v. Emperor. 

(1915) 1915 Bom 249 (251, 252) : 40 Bom 220: 
17 Cri L Jou-r 133. Fakira Appaya 
V. Emperor. 

(1871) 15 Suth W R Cr 37 (39, 40), Empress 
V. Mahima Chandra Das. 

(1900) 4 Cal W N 196 (200), Rahamzat AH 
V. Empress. 

28. (1924) 1924 Cal 257(282) : 25 Cri L Jour 817 

(F B), Emperor v. Barendra Kumar 
Ghose. 

(1930) 1930 Cal 442 (443) : 1930 Cri Cas 750: 
31 Cri L Jour 1203, Kuti v. Empe- 
ror. 

(1933) 1933 Cal 656 (658) : 1938 Cri Cas 
1102 : 34 Cri L Jour 1078, Golapdi v. 
Emperor. 

(1928) 1928 Cal 700 (702) : 30 Cri L Jour 
799, Ajgar Sheikh v. Emperor. 

(1930) 1930 Sind 308 (309) : 1930 Cri Cas 
1145 : 32 Cri L Jour 172, ]Jahomad 
Khan v. Emperor. 

29. (1917) 1917 Mad 335 (335) : 17 Cri L Jour 19 

(19), Santjam, In re. 

30. (1899) 2 \Veir 501 (502), Boya Vasantuyadu, 

In re. 

(1913) 14 Cri L Jour 623 (G23) : 21 Ind Cas 
671 (Mad), In re Subbu Thevan. 
(1899) 2 Woir 880 (386), Kizakedath Univam 
V. Empress. 

31. (1925) 1025 Sind 116 (119) : 25 Cri L Jour 

761, Topandns v. Emperor. 

32. (1866) 5 Sutb W R Cr 70 (71), Empress v. 

Burjo Barrick. 

(1888) 2 Weir 493 (494), In re Anchula 
Nallacharla Naidu. 

(1927) 1927 Cal 200 (201) : 28 Cri L Jour 
201. Isu Sheik v. Emperor. 

(1876) 25 Sutb W B Cr64 (54, 50), Empress 
V. Chtinder Kumar Muzoomdar, 
(1884) 11 Cal 10 (13), Leiu Tu v. Empress. 

33. (1920) 19-20 Pat 575 (675) : 22 Cri L Jour 

1250, linijnalh ilahton v. Emz}eror. 

34. (1915) 1915 Cal 773 (779) : 16 Cri L Jour 


661 (571) (PB), Emperor v. Upendra- 
nath Das. 

(1928) 1928 Pat 189 (141) : 6 Pat 572 : 29 
Cri L Jour 626, Nathuni Nonia v. 
Emperor. 

(1932) 1932 Bom 279 (285) : 1932 Ori Cas- 
391 : 56 Bom 484 : 83 Cri L Jour 613, 
Vasudeo Balioant Oogte v. Emperor. 

(1983) 1933 Pat 481 (485) ; 1933 Cri Cas- 
1010 : 34 Cri L Jour 828, Emperor 
V. Kameshxoar Lai. 

(1916) 1916 Low Bur 114 (122, 123) : 17 Cri L 
Jour 49 (52, 54, 58) : 8 Low Bur Bui 
306, Nga Mya v. Emperor. 

34a (1984) 1984 All 1032 (1033) : 1984 Cri Cas 
1339 : 86 Cri L Jour 322, BansiDhAr 
V. Emperor. 

(1934) 1934 All 326 (328) : 1934 Cri Cas 410 : 
35 Cri L Jour 688, Sumera v. Em- 
peror. Judge giving dogmatic and 
unqualified opinion on question of 
fact of cardinal importance amounts 
to misdirection. 

(1934) 1934 Cal 757 (757) : 1934 Cri Cas- 
1165 : 85 Cri L Jour 1487, Husain 
ah V. Emperor. Expression of 
opinion on matters of evidence is 
not misdirection where Judge warns 
that the jury is not bound to accept 
bis opinion on questions of fact. 

(1935) 1935 Rang 214 (216) : 1935 Ori Cas 
847 : 13 Rang 141 ; 86 Cri L Jour 
1232, Scott V. Emperor. A Judge 
charging a jury docs not fulfil bis 
duty if ho merely reiterates the 
evidence given by the witnesses for 
the prosecution and the defence, 
and then leaves the jury to decide 
the case one way or another. 

(1935) 1935 Pat 263 (265, 266) : 1935 Cri 
Cas 749 : 14 Pat 225 : 36 Cri L Jour 
1026, Harilalv. Emperor. Criticisms 
and exposures of arguments on 
behalf of defence do not amount to 
misdirection if jury are warned that 
they are not bound by his expres- 
sions of opinion. 

(1935) 1935 Ail 928 (929), Sri Kishan v. 
Emperor. Judge expressing opinion 
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Summing up is not rendered unnecessary by reason of counsel having 
addressed jury. — The suflBcienoy of a charge to the jury must depend largely upon 
the special circumstances of each case such as the constitution of the jury, their 
intelligence and education, the elaboration with which the case has been 
conducted, the skill of the defence and a variety of other circumstances.^* But 
the Judge will not be relieved of the duty of placing before the jury the 
important facts of the case simply because the counsel on opposite side have 
addressed long arguments to them.*® It is necessary that the jury should learn 
from the Judge what are the important points to which their attention should 
be directed.*^ 

Effect of omission to refer to defence case. — An omission to refer to the case 
of the defence or the failure to deal with it in an adequate manner will vitiate 
the trial.*® Whore, however, the defence was not specific but consisted in merely 
denying the charge coupled with destructive criticism of the prosecution evidence 
it was held that it was enough if the Judge drew the attention of the jury to 
the discrepancies in the prosecution evidence and the criticisms advanced, and 
that no useful purpose would be served by formally charging the jury that the 
defence was a denial of the prosecution case.*® 

Allowing jury to have experiment as to question of identification. — See the 


on question of fact under S. 298, 
sub-section 2 — It is not necessary 
on every occasion when he expresses 
such opinion to toll jury that they 
are sole Judges of questiousof fact, 
it is enough if this point is men- 
tioned at the end of the charge to 
the jury. 

35. (1923) 1923 Pat 238 (230) : 24 Cri L Jour 
495, Gajo Sinyh v. Emperor. 

(1931) 1931 Oudh 171 (171, 172) : 1931 Cri 
Cas 443 : C Luck 705 : 32 Cri L Jour 
858, Mamjal Siiujh v. Emperor. 
(1903) 27 Bom C41 (C51), Emperor v. Mai- 
gowda. 

(1918) 1918 Pat 201 (208) : 19 Cri L Jour 
866. Itam lihmjw'tn v. Emperor. 
(1910)11 Cri LJour 13 (14) ; 3 Sind L R 
102, [mperotor v. Minhieasaifo. 

3G. (1928) 1928 Cal 209 (270), Ahdul limnhy. 
Emperor. 

(1882) 10 Cal Ij R 4 (C), J ugut Mohxnee 
Dassee v. Madhu Sudltan Eutt. 
(1934) 1934 Nag 94 (95. 90) ; 19.34 Cri Cas 
377 ; 30 Nag L R 262 : 35 Cri L Jour 
957, Abdul Aziz v. Emperor. 

(1927) 1927 Oudh 250 (2G0) ; 2 Luck 597 : 
28 Cri L Jour C83, Nahrumal v. 
Emperor. 

37. (1919) 1919 Cal 1 12 (144): 20 Cri LJour 

300 (FB), I'eary v. Etuperor. 

38, (1022) 1922 Cal 124 (126) : 23 Cri L Jour 

507, Emperor v. iJunju Charan 
licpari. 

(1871) 11 Bom TI C R IGG (1G9), Uaj v. 

txiUharam MuUnndji. 

(1889) Ratanlal 484 (486), Empre-m v. Arde- 
shir. 

(1891) Ratanlal 581 (582), Empress v. 

Dhanba. 


(1903) 5 Bom L R 207 (209), Emperor v. 
Appunna Devappn. 

(1904) 6 Bom L K 31 (33), Emperor v. 
Miragajbar. 

(1920) 1920 Cal 527 (528) : 21 Cri L Jour 
670. Abdul Gafur v. Emperor. 

(1908) 18 Mad L Jour 541 (541), Gangi Reddi 
Buchnnnn, In re. 

(1912) 13 Cri L Jour 271 (272) : 11 led Cas 
G55 (^lad), V enhattnn v. Emperor. 

(1924) 1924 Mad 230 (230) : 25 Cri L Jour 
2G9, Jnre Mulli Maijaudi Thetan. 

(1926) 192G Mad 370 (370) ; 27 Cri L Jour 
17G, Ambalani, In re. 

(1932) 1932 Oudh 23 (24) : 1982 Cri Cas 55 ; 
7 Luck 390 : 33 Cri L Jour 167, Sita 
Ram V. Emperor. 

(1923) 1923 Cal 517 (519) : 50 Cal 318 ; 25 Cri 
L Jour 467 (-170), M ohomed Pujins v. 
Emperor. 

(1890) 14 Bom 1 15 (111), v. Magan 

Loll. 

(1933) 1933 Cal 833 (834): 19.33 Cri Cas 
1493 : 35 Cri L Jour 508, Kali Charan 
V. Emperor. 

(1908) 8 Cri L Jouc 397 (307) (Mad), In re 
Gangi Reddi Tiuchanna. 

(1911) 12 Cri L Jour 18 (18) : R Ind Cas 10S8 
(Mad), In re, Garuga Rtnnmauifa. 

(1933) 1033 Mad 233 (235) : 56 Mad ‘h'l : 34 
Cri L Jour 481: 1931 Cri Cas 2.S9, 
Kalian ^arat/ana v. Emperi’r. 

. (1932)1932 Cal .630 (.537) . ,V.l i al 112:3 : 33 
CriLJour694; l'.>32 Cn Cas 564, 
Israil \. Emperor. 

(1935) 1935 All 928 -Vm Kishen v. 

Emperor. When; tlx-'e is no evi- 
dence for the (U-ffiicc, a discussion 
of only ibo prosec-iuion evidence 
caouot be attacked .s one sided. 
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Notes 
6—9 


undermentioned case.*® 


7. Summing up where there are seTeral accused. 

Where there are several accused the Judge should deal with the evidence 
relating to each of the accused.^ 

8. Direction to recommend for mercy. 

The jury should not be directed by the Judge to recommend the accused 
to mercy. ^ 

9. “Laying down the law by which the jury are to be guided. ” 

There should be only one charge to the jury both on the facts and on the 
law. It is illegal to comment upon the evidence and ask the jury to consider 
whether the prisoner is guilty and then to explain the law and take their verdict 
as to what offence the prisoner is guilty of.^ The Judge should explain to the 
jury his own view of the law, but should not refer it to the High Court. ^ 

The discussion of legal matters should be introduced in the charge in 
appropriate places, as and when something occurs in the discussion of the evidence 
which gives rise to them and necessitates their application.^^ 

Elements of offence should be explained : — The Judge should draw the atten- 
tion of the jury to the offence with which the accused is charged and explain to them 
clearly and fully the various ingredients which should be proved in order to find the 
accused guilty of that offence.® It should not be presumed that the jurymen 
were aware of the necessary elements which constitute an offence or the legal 
distinction between one offence and another.* 'Wherever necessary the Judge 
should charge the jury as to the necessity of strict proof of mens rea, of fraudulent 


>10. (193‘1) 19.34 Cal 744 (745) : 3G Cri L Jour 129 : 

1934 Cri Cas 1153, Sarup Ali v. EiU' 
peror. Evideuce as to accused be- 
ing identified in diffused light from 
electric torches— Judge while charg- 
ing jury as to evidence of identifica- 
tion allowiug jury to have experi- 
ment with such torches in absence 
of accused: Held that the procedure 
was gravely irregular. 

Note 7 . 

1. (1907) r> Cri L Jour 78 (80): 30 Mad 44, 
Muri Valatfnn v. Enijicror. 

(1908) 7 Cri L Jour 353 (358). (Mad), In re, 
Acchnbha Beori. 

(1901) 2 SVeir 517 (518), Dakshinamurthi v. 
public Prosecutor. 

(1894) 2 Weir 514 (51-1). Veernppon, In re. 
(1895) Ratanlal 749 Etnp>ress v. iicnga 
Biidhia. 

(1910) a Cri L Jour 538 (539) : 7 Ind Cas 
915lCal). i/«n-«drrt Pal v. Emperor. 
(1920) 1920 Cal 9G6 (907) : 47 Cal 40 : 21 On 
L Jour 77.5, Ilemnnta Kumar Pathak 
Y. Emperor. 

(193.5) 1935 Cal 534 (537) : 62 Cal 911 : 30 
Cri L Jour 1246 ; 1935 Cri Cas 910. 
AsannUn v. Emperor. To bang a 
lot of witness numbers round the 
neck of each accused without any 
discussion of the evidence given by 
the witnesses is not the way of 
carrying out the above rule. 

(1934) 1931 Cal 273 (275) : 85 Cri L Jour 


1313 : 1934 Cri Cas 397, Bam Sumer 
Ahir V. Emperor. 

Note 8. 

1. (1870) 14 Suth W R Cr 46 (40), Empress v. 
Dassec Musidmany. 

Note 9 . 

1. (1888) 2 Weir 493 (494), In re, Anchula 

Nallacharla Naidu. 

2. (1805) 3 Suth W R Cr Letters 18 (18). 

2a (1935) 1935 Cal 534 (536): 62 Cal 911 ; 36 
Cri L Jour 1246:1935 Cri Cas 910, 
Asanulla v. Emperor. 

3. (1864) 1 Suth W R Cr Letters 10 (11). 

(1907) 5 Cri L Jour 168 (170)_(Bom), Em- 
peror V. Slahamad Khan Sultan 
Khan. 

(1930) 1930 Cal 433 (434) : 31 Cri L Jour 
1092:1930 Cri Cas 741, Mahomed 
Jalal-tid-din Mandat v. Emperor. 

(1920) 1920 Cal 564 (504) : 17 Oal 795:31 
Cri L Jour 694, Kassim-ud-din Nasya 
v. Emperor. 

(1930) 1930 All 24 (25) : 31 Cri L Jour 33 : 
1930 Cri Cas 40, Emperor v. Moham- 
mad Ismail. 

(1927) 1927 Cal 200 (201); 28 Cri LJour 
201, Isu Sheikh v. Emperor. 

(1935) 1935 Oudh 175 (176) : 35 Cri LJour 
507 : 1935 Cri Cas 298, Jagan v. Em- 
peror. What is meant by term 
“robbery” must bo explained. 

4 (1935) 1935 Oudh 175 (176) ; 35 Cri L Jour 
507 (503) : 1935 Cri Cas 298, Jagan 
V. Emperor. 
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intention, etc.^; if the evidence discloses that the accused comes under the 
exceptions to a particular offence or the General Exceptions under Ch. IV of the 
Penal Code, he should explain those Sections also,^ vide the undermentioned cases, ^ 
where the various High Courts have given directions as to how particular Sections 
should be explained. 


6. (1889) Ratanlal 484, Empress v. Arde- 
shir Merivanji. 

6. (1920) 1926 Cal 1107 (1108) : 27 Cri L Jour 

1402, Jahur Shaikh v. Emperor. 

7. (1873) 20 Suth W R Cri 70 (71), Empress v. 

Nohin Chunder Bnnerjee.S. 84, 1.P.C. 
(1871) 16 Suth W R Cr 36 (37), Empress v. 

Zoolf Kar Khan. S. 85, Penal Code,. 
(1928) 1928 Cal 209 (270), Abdul Razak v. 

Emperor. S. 97, 1. P. C. 

(1927) 1927 Cal 257 (259) ; 63 Cal 980 : 28 
Cri L Jour 273, Asiruddin v. Em- 
peror. S. 96, I. P. C. 

(1924) 1924 Cal 776 (777); 26 Cri L Jour 48, 
Bascruddi Sheikh v. Emperor. S. 103. 

I P c 

(1923) 1923 Cal 517 (518, 519) : 50 Cal 318 : 
25 Cri L Jour 467, 7i[vhamma/7 
Yunus V. Emperor. Ss. 100 and 101, 
I P C 

(1921) 1921 Cal 097 (698) : 22 Cri L Jour 

000, Abdul Rahim Mir v. Emperor. 
Ss. 96 to 103. I. P. C. 

(1921) 1921 Cal 260 (270) : 28 Cri L Jour 
41. Ganfiodhnr Ooala v Reijinald 
Lemon Reed. S. 00, I. I*. C. 
(1021) 13 Cri L Jour 26 (26) : 13 Inti Cas 
218 (Cal), Mehar Sardar v. Empe- 
ror. S. 99. I. P. C. 

(1909)9 Cri L Jour 443 (445) : 36 Cal 290, 
Baijnalh Dhanuk v. Emperor. S. 99, 

1. P. C. 

(1908) 7 Cri L Jour 256 (202, 265) : 35 Cal 
368, Knhirudtlin v. Emperor. S. 99, 
I. P. C. 

(1872) 17 Sut I W R Cri 45(45), Empress \. 

Mookhfaram Mundlc.S. 100, I. P. C. 
(10:81) 1931 Cal 757 (750) : 1931 Cri Cas 
1021 1 58 Cal 1228 : 33 Cri L Jour 
79 (S B), Emperor v. Amode Ali 
Sikdar. S. 109, 1. P. C. 

(1920) 1920 Cal 9GG (967) : 47 Cal 46 : 21 
Cri L Jour 775, Hetuanln Kumar 
V. Emperor. S. 109, I. P. C. 

(1912) 13 Cri L Jour 715 (715) ; 16 lud Cas 
523 (Cal), J nmirudfli Bismas v. Em- 
peror. S. 114. I. P. C., ahetmeut. 
(1920) 1920 Cal 834 (H34) : 22 Cri L Jour 
418, Raja Khan v. Emperor. S. 107, 
I. P. 0. 

(1916) 1916 Cal 355 (355) : 17 Cri L Jour 
92 (03). Abdul Shaikh v. Emperor. 
S. 141, I. P. C. 

(1928) 1028 Pat 139 (142) : 6 Pat 572 : 29 
Cri L Jour 626, Natlnini Noriia v. 
Emperor. S. 141, I. P. C. 

(1925) 1925 Cal 404 (497) ; 25 Cri L Jour 
1386, yl&dt/Z CTtrni V. Emperor. S. 141, 
I. P. C. 


(1924) 1924 Cal 771 (772) : 51 Cal 79 : 25 
Cri L Jour 945, Keamuddi Karikar 
V. Emperor. S. 141, I. P. C. 

(1869) 12 Suth W R Cri 51 (51), Empress 
V, Rasookoollqh. S. 141, I. P. 0. 
(1886) 1 Weir 450 (451), In re Thomali Vis- 
wasfljn. Ss. 34 and 149, I. P. C. 
(1894) Ratanlal 710 (715, 716), Empress v, 
Abdul Razak. S. 149, I. P, C. 

(1895) 22 Cal 276 (285), Sabir v. Empress. 
S. 149, I. P. C. 

(1925) 1925 P C 1 (4) : 52 Cal 197 : 26 Cri 
L Jour 431 (PC), Barendra Kumar 
y. Emperor. S. 34, I. P. C., fully- 
discussed. 

(1910)11 Cri L Jour 15 (16): 3 Sind L 
R 125, Emperor v. Murid. S. 34, 
I. P. C. 

(1927) 1927 Oudh 102 (103) ; 1 Luck 180 ; 
*27 Cri L Jour 846, Ourdin v. Em- 
peror. Ss. 149 and 34. I. P, C. 
(1920) 1920 Cal 410 (412): 20 Cri L Jour 
1500, Kasevi MoUa v. Emperor. 
Common object. S. 147, I. P. C. 
(1925) 1025 Cal 913 (914) : 26 Cri L Jour 
827, Anirudda Mana v. Emperor. 
Ss. 31 and 149, 1. P. C. 

(1924) 1024 Cal 257 (270) : 25 Cri L Jour 
817 (F B), Emperor v. Barendra 
Kumar Ghose. S. 34 I. P. C. 

(1907) 5 Cri L Jour 427 (431) ; 34 Cal 698. 
Jali7idranath Chatter fee v. Empe- 
ror. S. 149, I. P. C. 

(1895) 22 Cal 270 (284, 285). Sabir v. Em- 
2 >ress. Common object. S. 149, I. P. C. 
(1885) 11 Cal 100 (109, 110) Behari Mahloii 
V. Empress. (Do.) 

(1882) 8 Cal 739 (751). Empress v. Jhuhoo 
J/n/tfoM. S. 149. I P. C. 

(1899) 1 Bom L R 784 (785j. Eiupress v. 
Babi/n- S. 34, I. P. C. 

(1900) 2 Bom L R 304 (309). Empress y. 

Vinayak. S. 124*.\. I. P. C. 

(1900) 2 Bom L R 286 (298): Empress v. 

Luxmnn. S. 124-A, I. P. C. 

(1892) 19 Cal 35 (44, 45), Empress v. Joyen- 
dra Chunder Bose. S. 121-.A, 1. P. C. 
(1867) 7 Suth W R Cr 29 (30), Empress v. 

Lahni Mundal. S. 170, I. P. C. 
(1934) 1934 Cal 144 (115) : 1934 Cii Cas -JOO: 
35 Cri L Jour 535, Naiieyidrn BJiakta 
V. Emperor. S. 201. I. I*. G. 

(1800) 0 Suth W R Cr 64 (81), Empress v. 
Parbutty Churan Siikar. S. 191, 
I. P. C. 

(1873) 20 Suth W R Cr 41 (14, 45), Em- 
press V. Kim Chand Mookerjee. 
Ss. 191 and 1 15. 1. P. C. 

(1897) 1 Cal W N 301 (302). Tomij Pra- 
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Section not to be merely read :~-lt is not a sufficient compliance with the 
law if the Judge merely reads the relevant Section or Sections under which the 


mayiik v. Empress. S. 211, I. P. C. 
(1869) 12 Suth W R Cr 66 (66), Empress v. 

Kola. S. 211. L P. C. 

(1669) 12 Suth W R Cr 31 (32), Empress v. 

Moti Khowa. S. 211, I. P. C. 

(1869) 9 Suth W R Cr 52 (53), Empress y. 

Denonath. S. 211, I, P. C. 

(1866) 6 Suth W R Cr 15 (15), Empress v. 

Pran Kissen. S. 211, I. P. C. 
(1917)1917 Cal 123 (126, 127): 18 Cri L 
Jour 385 (388) : 44 Cal 477, Fateh 
Chand v. Emperor. S. 243, L P. C. 
(1933) 1933 Cal 242 (243) : 1933 Cri Cas 321: 
34 Cri L Jour 668, Saheb AH v. 
Emperor. Ss. 300 to 304, I. P. C. 
(1930) 1930 P C 201 (204) : 1930 Cri Cas 884 ; 
31 Cri L Jour 701 (P C), Benjamin 
Knowles V. Emperor. S. 300, I. P. C. 
(1906) 3 Cri L Jour 1 (2) : 3 Low Rur Rul 
75, Hla Gyi v. Emperor. S. 300, 

I P C 

(1931) 1931 Cal 345 (349): 1931 Cri Cas 409; 
58 Cal 1138; 32 Cri L Jour 598, 
IfatluUah v. Emperor. S. 304-A, 

I P c * ' 

(1930) 1930 Cal 136 (138) : 1930 Cri Cas 136; 

31 Cri L Jour 572, Natabar Haidar 
V. Emperor. Ss. 302 to 304, I. P. 0. 

(1911) 11 Cri L Jour 295 (298, 300): 6 Ind 
Cas 251 (Cal), Jiesauddin y. Emperor. 
S. 300, 1. P. C. 

(1908) 8 Cri L Jour 6 (8): 35 Cal 531, 
Natabar Ghose v. Emperor. Inten- 
tion. S. 304, I. P. C. 

(1885) 11 Cal 410 (412), Nelai Laskar y. 

Empress. S. 800, I. P. C. 

(1885) 11 Cal 85 (90). Empress v. Jacquiet. 
S. 300. I. P. C. 

(1871) 15 Suth W R Cr 17 (18), Empress v. 
KiiH Churan Das. S. 304, I. P. C., 
whicli part. 

(1869) 12 Suth W R Cr 35 (36). Empress v. 

Ameer Khan. S. 304, I. P. C. 

(1868) 9 Suth W R Cr 72 (72). Empress v. 

Gunesh Luskar. S, 300, provocation. 
(1868) 9 Suth W R Cr 51 (52). Empress y. 

Shamshere Beg. S. 300, I. P. C. 
(1867) 8 Suth W R Cr 26 (27), Empress v. 

Bi/sagoo. Intention. S 300, I. P. C. 
(1895) Rataulal 766 (768), Emprcss\. Dadu- 
bhai. Ss. 302. 304, 1. P. C. 

(1895) Ratanlal 735 (735), Empress v. Posha 
llari. S. ;304. I. P. C. 

(1890) Ratanlal 530 (530), Empress v. 

Ladkya Mahaduya. S. 304. I. P. C. 
(1912) 13 Cri L Jour 750 (751) : 6 Sind L R 
110, Emperor v. Chagan Rajaram. 
S. 320, 1. f. 0. 

(1928) 30 Cri L Jour 857 (857,858): 117 
Ind Cas 862 (Cal), Fedu Sheikh v. 
Emperor. Ss. 363 to 376, I. P. C. 
(1932) 1932 Oudh 28 fSO) : 1982 Cri Cas 60 : 

32 Cri L Jour 275, Emperor v. 
Zamin. S. 308, I. P. C. 


(1927) 1927 Oudh 259 (260) : 2 Luck 697: 
28 Cri L Jour 688, Ndhru Mai y; 
Emperor. Age in cases o! S. 366-A, 
1. P. C. 

(1933) 1933 Cal 606 (606) ; 1933 Cri Cas 
970 : 84 Cri L Jour 1161, Abdul 
Kalique y. Emperor. 

(1932) 1932 Cal 442 (444) : 33 Cri L Jour 
512, Fulchand Tepriwalla v. Em^ 
peror. S. 366, 1. P. 0. 

(1932) 1932 Cal 417 (417) : 33 Cri L Jour 
653, Bhola Sardar v. Emperor. 
S. 378, 1. P. C. 

(1930) 1930 Cal 209 (210) : 1930 Cri Cas 
209 ; 57 Oal 1074 : 31 Cri L Jour 
903, Prafulla Kumar Bose y. Em- 
peror. S. 863, I. P. 0. 

(1926) 1926 Cal 226 (227) ; 26 Cri L Jour 
1021, Gadadhar Sarkar v. Emperor. 
S. 868, I. P. 0. 

(1910) 11 Cri L Jour 9 (10) ; 4 Ind Cas 64S 
(Cal), Emperor y. Nakul Kabiraj. 
S. 366, I. P. C., Guardian suit. 

(1933) 1933 Cal 718 (721) : 1933 Cri Cas 
1268 : 60 Cal 1457 : 35 Cri L Jour 
307, Saheb AH y. Emperor. S. 366, 
I. P. C. 

(1864) 1 Suth W R Cr 21 (21), Empress y. 

Akbar Kazee. 8. 376, 1. P. C. 

(1914) 1914 Low Bur 216 (218) ; 17 Cri L 
Jour 154 (155) : 8 Low Bur Rul 125, 
Kya Nyan v. Emperor. Ss. 300 to 
304, 1. P. C. 

(1864) 1 Suth W R Cr 2 (8), In re. Bharat 
Ckandcr Christian. Ss. 379 to 412, 
1. P. C. 

(1898) 25 Cal 416 (418), Nabi Bahsh alias 
AH Baksh v. Entpress. S. 379, 
L P. C. 

(1910) 11 Cri L Jour 164 (164) : 4 Ind Cas 
1071 (Mad), Kamma Aswathan v. 
G. Thimmappa. S. 379, I. P. 0. 
(1907) 5 Cri L Jour 78 (79. 80) : 30 Mad 44, 
Mari Valayan v. Emperor. S. 392, 
I. P. C. 

(1931) 1931 Mad 427 (428) : 1931 Ori Cas 
475 : 54 Mad 588 ; 32 Cri L Jour 
1212, Raman Eorat'fin v. Emperor, 
(Do.) 

(1931) 1931 Mad 481 (482) ; 1931 Cri Oas 

545 ; 3*2 Cri L Jour 973. Duraisioami 
Naick V. Emperor. S. 396, I. P* C. 

(1929) 31 Cri L Jour 451 (451) ; 122 Ind Cas 
G50 (Mad). In re, Pcrumal Thevan. 
(Do.) 

(1910) 11 Cri L Jour 249 (249) : 5 Ind Cas 
797 (Mad), Pidda Enumundu Garu 
V. Emperor. (Do.) 

(1909)9 Cri L Jour 311(311): 1 Ind Oas 

546 (Mad), Sinna Thevan y. Fm- 
peror. (Do.) 

(1903) 1 Weir 440 (447), In re, Mookanat 
Manigaran. (Do.) 
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accused sbands charged.^ Mere references to Sections unless the jurors are trained 
men cannot be of much assistance to them to apply the law to the facts; it is 
always desirable that in charges to the jury the law should be sufficiently 
explained.^ Their attention should also be drawn to the evidence in the case and 
the method of applying the law to the facts found on such evidence, explained.'^ 
The Judge should not explain the law which does not arise on the facts of the 
case or the pleadings of the parties; only so much law as is necessary to find 


(1864) Suth W R Cr Sup 8 (9), Empress v. 

Bono Ghose. (Do.) 

(1931) 1931 Cal 414 (416) ; 1931 Cri CasSlO: 
59 Gal 8 : 32 Cri L Jour 892, Meher 
Sheikk V. Emperor. (Do.) 

(1933) 1933 Cal 294 (295) : 1933 CriCas 391 : 
34 Cri L Jour 524 (S. B.), Madhu 
Singh v. Emperor. S. 396, I. P. 0. 

<1912) 13 Cri L Jour 42 (42) ; 13 Ind Cas 
282 (Mad), Arunachala Thevan, In 
re. S. 397, I. P. C. 

<1931) 1931 Pat 49 (50) : 1931 Cri Cas 145 : 
32 Cri L Jour 476, Lahedan Sain v. 
Emperor. S. 397, I. P. C. 

(1911) 12 Cri L Jour 97 (98) : 38 Cal 408, 
JJonai V. Emperor. S. 400, I. P. C. 
<1912) 13 Cri L Jour 39 (41, 42): 13 Ind Cas 
279 (Cal), Kadar Snndnr v. Em- 
peror. S. 400. I. P. C. 

(1870-1871) 6 Mad II C R 120 (121). In re. Sri 
Bam VeTikatswajni. S. 401, I. P. C. 
(1927) 1027 Mad 243 (244) : 27 Cri L Jour 
1368, In re, Jlunit/an. S. 404, 
I. P. C. 

(1882) 6 Bom 731 (733), Empress v. Mulh 
Ari. S. 411, I. P. C. 

(1873) 18 Suth W R Cr 25 (26), Empress \. 
Samiruddin. (Do.) 

(1867) 8 Suth W R Cr 16 (17), Empress v. 

Mussaviut Joomnec. (Do.) 

(1867) 7 Suth W R Cr 73 (74, 75), Empress 
V. Jorjeshur. S. 412. I. P. C. 

(1891) 15 Boin 3G9 (370), Empress v. Balya 
So}uija. S. 411, I. P. C. 

(1930) 1930 Mad W N 249 (284), C. K. N. 
Siinderasa Iyer \. Emperor. S. 415, 
I. P. C. 

(1924) 1924 Cal 502 (507) : 25 Cri L Jour 
Char u Chandra Ghosh v. Em- 
peror. S. 415, I. P. C. 

(1915) 1915 Cal 292 (294) : 41 Cal 662 : 15 
Cri L Jour 155, Emperor v. Madnn 
Mondnl. S. 441, I. P. C. 

(1898) 2 Cal W N 91n (91n), Dxnahandn 
Bysak v. Empress. Ss. 464 and 471, 
l.‘P, C. 

(1918) 1918 Cal 140 (141, 142) : 19 Cri L 
Jour 649, Emperor v. Asimoddi. 
S. 465, I. P. C. 

(1891) 16 Bom 165 (168, 170). Empress v. 
Ahaji Bamachandra. Ss. 474 and 
475, I. P. 0. 

(1867) 8 Suth \V R Cri 81 (82), Empress v. 

Jaha Bux. S. 471, I. P. C. 

(1904) 8 Cal W N 278 (283) : 1 Cri L Jour 
124, Hurjee Mull v. Imam AH Sir 


kar. Intention in S. 47, I. P. C. 

(1933) 1933 P C 124 (133) ; 1933 Cri Cas 
442 : 34 Cri L Jour 322 (P C), 
Dtoarakanaih v. Emperor. S. 477, 
I. P. C. 

(1931) 1931 Cal 184 (186) ; 1931 Cri Cas 
248 : 58 Cal 1051 : 32 Cri L Jour 836 
(P B), Emperor v. Susen Behari Boy. 
S. 477, L P. 0. 

(1881) 8 Cal L R 542 (545, 546), Kluir- 
shed Kazi s. Empress. Fraudulent 
or dishonest inteutiou in cases of 
S. 471. I. P. C. 

(1915) 1915 All 134 (134) : 37 All 187 ; 1C 
Cri L Jour 322, King-Emperor v. 
Baras Bam Dube. Presumption of 
p^nglish Law against the possibility 
of the offence of rape by a boy under 
14, does not apply to India and the 
question is oue of fact only. 

(1935) 1935 Mad W N 1288 (1288), Chekala 
Nnrasa v. Emperor. Charge of da- 
coity and robbery. 

9. (1900) 4 Cal W N 193 (196), Sri Prosad 
Misser \. Empress. 

(1898) 25 Cal 711 (713), Tajii Pramanik v. 
Empress. 

(1933) 1933 Mad W N 320 (320), Arumuga 
Goundan v. Emperor. 

9. (1898) 25 Cal 736 (738), Abbas Peada v. 
Emjiress. 

(1922) 1922 Cal 124 (125) ; 23 Cri L Jour 
567, Durga Charan v. Emperor. 

(1926) 1926 Mad 1121 (1122) : 27 Cri L Jour 
1191, V enkaligadu \. Emperor. 

10. (1925) 1925 Pat 797 (805) : 4 Pat 620 : 27 
Cri L Jour 49, Itupan Singh v. Em- 
peror. 

(1933) 1933 Mad W N .320 (321), Arumuga 
V. Emperor. 

(1930) 1930 All 534 (536): 1930 Cri Cas 759 : 
32 Cri L Jour 158, Suraj Prasad v. 
Emperor. 

(1938) 1933 Cal 509 (510, 511): 1933 Cri 
Cas 814 : 34 Cri L Jour 841, Chittya 
Banjan Das v. Emperor. 

(1930) 1930 Cal 434 (435) : 1930 Cri Cas 
742 : 57 Cal 1162; 32 Cri 1. Jour ill. 
Jabanullah v. Emperor. 

(1930) 1930 Cal 370 (375) ; 1030 Cri Cas 634: 
58 Oal 96; 32 Cri L Jour 10, Govern- 
ment of Bengal v. Santirnm 3/on* 
dal. 

(1925) 1925 Cal 920 (927) : 26 Cri L Jour 
1279, Abdxil Ilahim v. Emperor. 
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whether the accused is guilty or not of the offence charged should be explained.^^ 
Digressions into questions of first principles*^ or about the proposed amendments 
of the law*^ and other extraneous arguments unnecessary to the facta of the case 
should be avoided. 

The explanation of the law should be in the shortest and simplest terms 
possible without reference to the numbers of the Acts and Sections of which the 
jury have never heard.** Similarly, though there is no prohibition in law for- 
bidding a Judge to read to the jury cases from law reports,*® generally it is very 
undesirable to refer them to many cases, often conflicting, which would tend to 
confuse their minds.*® It is also improper for a Judge to leave a copy of the 
Penal Code with the jury so that they may find out for themselves under what 
Section the offence against the accused falls. *^ 

Explanation of the law is not rendered unnecessary by the fact that counsels 
have addressed the jury : — As has been stated in Note 6 ante the fact that the 
prosecuting and defence counsels have explained the law to the jury, does not 
relieve the Judge of his duty in that respect. The responsibility of laying down 
the law for the guidance of the jury rests entirely with' the Judge and it is imma- 
terial how much or how often jury have been addressed by pleaders on both 
sides. *® The reason for this may be stated in the words of a recent pronounce- 
ment of the Privy Council *® “jurors are apt to be suspicious of the law as pro- 
pounded by the defence; they look to the Judge for an authoritative statement 
of it.” 

When the jurymen state that they do not understand the law, it is the duty 
of the Judge to explain the same to them again.*® 

The heads of charge should also show how the law was explained to the 
jury. See the undermentioned cases ** and Section 367, infra. 

Besides explaining the particular Section or Sections of the Penal Code or 


11. (1915) 1915 Cal 773 (773): 16 Cri L Jour 5G1 

(.569, 570) (F B), Emperor v, Upen- 
dranath Das. 

(1927) 1927 Cal 324 (326) : 28 Cri L Jour 
334, Adam AH v. Emperor. 

(1934) 1934 Cal 142 (144) : 1934 Cri Cas 
180 : 35 Cri L Jour 53G, Fajcr AH 
Darji v. Emperor. 

(1918)1918 Pat 201 (205) : 19 Cri L Jour 
886. Ram Bhagioan v. Emperor. 

12. (1933) 1933 Cal 722 (723) : 1933 Cri Cas 

1272 : 34 Cri L Jour 1231 Garibulla 
Sheikh v. Emperor. 

(1914) 1914 Low Bur 34 (35) : 15 Cri 

L Jour 257, Brotone C. H. v. Em- 
peror. 

18. (1922) 1922 Cal 505 (506) : 24 Cri L Jour 76, 
Abdul Gohur Sikdar v. Emperor. 

14. (1929) 1929 Cal 742 (746) : 1929 Cri Cas 390; 

57 Cal 740 : 31 Cri L Jour 673,,^ 
2^ aqcndranath v. Gopal Sardar. 

15. (1927) 1927 Rang 68 (70) : 4 Rang 488 : 28 

Cri L Jour 213, Emperor v. Nga 
Tin Gyi. 

(1930) 1930 Cal 434 (435, 436} : 1930 Cri Cas 
742 ; 67 Cal 1162 : 32 Cri L Jour ill, 
Jabanullah v. Emperor. 

1C. (1912) 13 Cri L Jour 26 (27) ; 13 Ind Cas 
218 (Cal), Uehar Sardar v. Emperor. 


(1905) 2 Cri L Jour 157 (159) (Cal), Shyama 
Charan Chakravarthi v. Emperor. 

17. (1886) 14 Cal 164 (168), Jaspath Singh v. 

Empress. 

(1995) Ratanlal 736 (737), Empress 

Bharmia. 

18. (1926) 1926 Nag 63 (54) : 26 Cri L Jour 

1090, Ram Prasad v. Emperor 
(1902) 29 Cal 379 (381), Mangan Das v. 
Emperor. 

(1877) 2 Bom 61 (64), Imperatrix v. Piiam- 
harjina. 

19. (1933) 1933 P C 218 (221) ; 1983 Cri Cas 

1802 : 34 Cri L Jour 8S6 (P 0), Basxl 
Ranger Laxvrancc v. Emperor. 

20. (1911) 12 Ori L Jour 140 (141) ; 9 Ind Oas 

788 (Mad), Palai)c$a Tevan v. Em^ 
peror. 

(1932) 1932 Cal 118 (119) : 1932 Cri Cas 103: 
58 Cal 1335 : 33 Cri L Jour 185, 
Girischandra Namadas v. Emperor. 
(1926) 1926 Cal 895 (897) : 27 Cri L Jour 
926, Emperor v Q. C. Wilson. 

(1923) 1923 Cal 647 (648) : 25 Ori L 3ont 
343, BUaschandra Banerjee t. Em* 
peror. 

21. (1932) 1982 Cal 786 (786) : 1982 Cri Cas 829. 

34 Cri L Jour 56, Hani/v. Emperor. 
(1926) 1926 Cal 139 (145) : 53 Oal 372 : 2» 
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other Aots under which the accused is charged, it is the duty of the Judge to 
advise and direct the jury on other questions of law and procedure which may 
arise in the case. 

A. Charge for major offence : — The Judge can direct that it is open to the 
jury to convict the accused of a minor offence though the charge is in respect of 
a major offence. 

B. Approver's evidence — Value of : — The Judge should direct the jury to 
consider whether a particular witness in the case is or is not an accomplice. 
He can direct that there is no prohibition under the law to convict an accused on 
the uncorroborated testimony of an accomplice, but that, considering the fact 
that it is tainted evidence and that the accomplice is giving evidence on a tender 


of pardon which is liable to be revoked, it should be received with caution and may 
be treated as unworthy of credit. He can also inform the jury that as a doctrine 
of expediency and prudence, Judges in India and England, have laid down that it 
is always unsafe to convict an accused on the uncorroborated testimony of an 
approver alone . See also the undermentioned cases. 

He must also tell the jury that the corroboration of the approver’s evidence 
“must be independent testimony which affects the accused by connecting or 
tending to connect him with the crime; in other words that it must bo evidence 
which implicates him, that is which confirms in material particulars, not only 


Cri L Jour 266, Khijiruddin v. Em- 
peror. 

(1925) 1925 Cal 1055 (1056) : 26 Cri L Jour 
1151, Raham AH Howladar v. Em- 
peror. 

(1917) 1917 All 173 (175) : 18 Cri L Jour 
491 (493) 39 All 348, Ihramuddin 
V. Emperor. 

22. (1880) 5 Cal 871 (873), Government of Bengal 
V. ^lahaddi. 

(1895) 20 Bom 215 (217, 225), Empress v. 
Devji Govindji. 

(1900) 2 Bom L R 834 (334), Empress v. 
Pandukal Patil. 

(1926) 1926 Cal 1059 (1060) ; 53 Cal 599 : 
27 Cri L Jour 1314, Torap AH v. 
Emperor. 

(1922) 1922 Pat 321 (322) : 23 Cri L Jour 47, 
Emperor v. Dhimlal Chamar. 

(1914) 1914 Mad 425 (428) : 13 Cri L Jour 
739 1741) : 37 Mad 236, In rc Adabala 
ifuthiyalu. 

(1929) 1929 Nag 295(296): 1929Cri Cas 410 : 
31 Cri L Jour 557, Narayan Singh v. 
Ejnperor. 

23. (1927) 1927 Cal 460 (461) : 28 Cri L Jour 
278. E. St. Moss v. Emperor. 

(1920) 1920 Cal 980 (986) : 21 Cri L Jour 
802, Suryakanta Bhattacharjee v. 
Emperor. 

(1925) 1925 Cal COG (GG8) ; 52 Cal 223: 26 
Cri L Jour 1155, Satiya Charan v. 
Emperor. 

(1900) 27 Cal 144 (152, 154), Empress v. 
Deodhar Singh. 

(1923) 1923 Lah 845 (346) : 24 Cri L Jour 
618, Jluina v. Emperor. 

(1903)26 Mad 1 (6. 7, 13), Emperor v. 
Edtvard William Smither. 


24. (1866) 5 Suth W R Cr 80 (86), In re Elahee 

Buksh. 

(1878 1 Mad 394 (395), Reg v. RajHa^tyawi. 
(1890 14 Bom 331 (336), Empress-^. Chagan. 
(1928 1928 Pat 630 (631) : 8 Pat 235 : 30 
Cri L Jour 137, Rattan Dhanuk v. 
Emperor. 

(1913) 14 Cri L Jour 625 (680) : 21 Ind Cas 
673 (Bom), Ganga Kardapa v. Em- 
peror. 

25. (1926) 1926 All 377 (377) : 48 All 409 : 27 Cri 

L Jour 746, Kalioa v. Emperor. 
(1887) 9 All 528 (565), Empress v. Gobar- 
dhan. 

(1863) 2 Weir 796 (798), Palavasami, In re. 
(1867) 3 Bom H C R Cr 57 (58), Reg v. Jmaw. 
(1869) 6 Bom H C R Cr 57 (58, 59), Reg v. 
Oanubin Dharoji. 

(1890) 14 Bom 115 (119, 143), Empress v. 
Magan Lall. 

(1903) 27 Bom 626 (635), Emperor \. Woman 
Shivram Damlc. 

(1889) Ratanliil 4G6(466), Rama. 

(1894) Bataolal 720 (721), Empress v. 

Mahadhu. 

(1895) Ratanlal 750 (751, 754), Empress v. 
Bhagya. 

(1896) Ratanlal 848, Empress v. Dhondi 
(1902) 4 Bom L R 431 (432), Emperor v. 
Kostal Khan. 

(18G6) 6 Suth W R Cr 17 (17, 18), Empress 
V. Kkutub Sheikh. 

(1866) 6 Suth W R Cr 44 (45), Empress v. 
Karoo. 

(1866) 6 Suth W R Cr 91 (91), Empress v. 
Ashruff AH. 

(1867) 8 Suth W R Cr 19 (25). Enij^ress v. 
Nawabjan. 

(1868) 10 Suth W R Cr 17 (17, 18), Empress 
V. Bykuntnalh Banerjee. 
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evidence that the crime has been committed but also that 
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(1871) 15 Sutb W R Or 37 (38, 40), Empress 
V. Mohima Chandar Dass. 

(1872) 18 Suth W R Or 45 (45), Empress v. 
Nidheerain. 

(1873) 19 Suth W R Or 16 (20), Empress v. 
Mohcsk Biswas. 

(1873) 19 Suth W R Or 43 (43), Empress v. 
Luchmee Bershad. 

(1873) 19 Suth W R Ct 48 (48), Empress v. 
Koa. 

(1873) 19 Suth W R Or 68 (69), Empress v. 
Udhayt Bind. 

(1873) 20 Suth W R Or 19 (20, 21), Empress 
V. Ramsody. 

(1874) 21 Suth W R Or 69 (70, ’il). Empress 
V. Sadhu MundaL 

(1875) 24 Suth W R Or 55 (56), Empress v. 
Chando Chandalinee. 

(1875) 25 Suth W R Cr 43 (43), Empress v. 
Baijoo Choicdhury. 

(1890) 17 Cal 642 (667), Empress v. O’ 
Hara. 

(1894) 21 Cal 328 (336), Ishan Cliandra v. 
Empress. 

(1896) 23 Cal 361 (366), Alimuddin v. Em- 
press. 

(1902) 29 Cal 782 (787), Jamiruddi MasalH 
•7. Emperor. 

(1898) 2 Cal W N 55 (56), Jogendranath 
Bhatomik v. Sangapgaro. 

(1898) 2 Cal W N 672 (6741, Rajoni Kant 
Bose V. Asan Mullick. 

(1915) 1915 Cal 73 (74)-. 15 Cri L Jour 438, 
Munessar Ahir v. Emperor. 

(1924) 1924 Cal 701 (702, 703): 51 Cal 160: 
25 Cri L Jour 1000, Emperor v. 
Jamaidi Fakir. 

(1925) 1925 Cal 161 (162): 26 Cri L Jour 
307. Harendra Nalh v. Emperor. 
(1929) 1029 Cal 57(60): 56 Cal 150: 30 Cri 
L Jour 435, Rebati Mohan Chakra- 
harthi v. Emperor. 

(1929) 1929 Cal 822 (824): 1929 Cri Cas 669: 
31 Cri L Jour 809, Emperor v. C.A. 
Mathews. 

(1932) 1932 Cal 295 (296): 1932 Cri Cas 264: 
33 Cri L Jour 477, Qolam Asphia v. 
Emperor. 

(1034) 1934 Cal 114 (116): 1934 Cri Cas 165: 
35 Cri L Jour 551, S/adadai Daw v. 
Emperor. 

(1902) 1902 Pun Re Cr No. 5, page 16, 
Wazir Khan v. Emperor. 

(1911) 12 Cri L Jour 5 (5): 9 Ind Cas 39 
(Lah), Hira v. Emperor. 

(1912) 13 Cri L Jour 182 (182): IS Jnd Cas 
998 (Lah), Lad EJuin v. Emperor. 
(1915)1915 Lah 16 (21): 1915 Pun Re Cr 
No. 17: 16 Cri L Jour 354, Balmo- 
hand v. Emperor. 

(1922) 1922 Lah 1 (23, 25): 3 Lah 144: 23 
Cri L Jour 513, Mohant Narain Das 
V. Emperor. 

(1924) 1924 Lah 357 (358): 23 Cri L Jour 
734, Tota Singh v. Emperor. 


(1924) 1924 Lah 481 (481): 25 Cri L Jour 
979, Khushi Muhammad v. Empe- 
ror. 

(1925) 1925 Lah 432 (484): 6 Lah 183: 26 
Cri L Jour 1238, Bhaxoala v. Empe- 
ror. 

(1889) 12 Mad 196 (197), Empress v. Aru- 
muga. 

(1902) 25 Mad 148 (147), Emperor v. Mohi- 
uddin. 

(1903) 2 Weir 803 (806, 818, 814): 27 Mad 
271, In re ^masioamy Qoundan. 

(1863) 2 Weir 796 (797, 798), In re Palava- 
sam. 

(1891) 1 Mad L Jour 397 (408, 404) (P B), 
Empress v. Kunjan Menon. 

(1911) 12 Ori L Jour 150 (158): 9 Ind Cas 
897 (Mad), In re Vyasa Bao. 

(1911) 12 Ori L Jour 170 (174): 9 Ind Cas 
978 (Mad), In re Talari Raraina- 
sioamy. 

(1911) 12 Cri L Jour 240 (240): 10 Ind Cas 
284, [M&i) Nanjigadu v. Emperor. 

(1912) 18 Cri L Jour 305 (314, 315): 35 Mad 
247, Emperor v. Nilakanta. 

(1912) 13 Ori L Jour 352 (857, 861, 864, 
372, 381, 397, 404): 35 Mad 397, 
Muthukuniaraswami v. Emperor. 

(1891) 4 0 P L R 1 (7, 8), Empress v. 
Tantia Bhil. 

(1921) 1921 Nag 39 (41): 17 Nag L R 113: 
23 Cri L Jour 673, Oovinda v. Em- 
peror. 

(1910) 11 Cri L Jour 71 (74) : 12 Oudh Cas 
418, Htibba V. Emperor. 

(1911) 12 Cri L Jour 637 (538) : 12 Ind Cas 
513 (Oudh), Makbul Ahmad v. Em- 
peror. 

(1928) 1928 Oudh 207 (208) : 29 Cri L Jour 
311, Mani Bam v. Emperor. 

(1929) 1929 Oudh 321 (326) : 1929 Cri Cas • 
143 : 30 Cri L Jour 922, Dale v. 
Emperor. 

(1926) 1926 Pat 232 (285) : 5 Pat 63 : 27 
Cri L Jour 484, Jagwa Dhanak v. 
Emperor. 

(1930) 1930 Pat 513 (515) : 1930 Cri Cas 
1009 : 9 Pat 606 : 82 Cri L Jour 72, 
Bam Sarup Singh v. Emperor. 

(1931) 1931 Pat 105 (109) : 1931 Cri Gas 
233 : 92 Cri L Jour 383, Kailash 
Misser v. Emperor. 

(1933) 1933 Pat 96 (100) : 1983 Cri Cas 249: 
34 Cri L Jour 421, Baghunath Fande 
V. Emperor. 

(1933) 1933 Pat 500 (502, 503), Emperor v. 
Wajid Sheikh. 

(1912) 13 Cri L Jour 424 (426) : 1 Upp Bur 
Rul 96, AhJat v. Emperor. 

(1911) 12 Ori L Jour 132 (137, 139): 6 Low 
Bur Rul A.'Nga Po Chit v. Emper^. 

(1924) 1924 Bang 178 (174): 1 Bang 609. 
25 Cri L Jour 381, Maung Lay v. 
Emperor. 
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ife.”*® See also the undermentioned oases. 

C. Con fessions of prisoner : — The question as to the admissibility of a 
confession with reference to its being voluntary or otherwise is one for the Judge 
to decide and he cannot leave it to the jury.^^* 

The Judge should instruct the jury that a confession of an accused 
is legally sufficient to convict him, without any other corroborative 
evidence.*® In cases where the confession has been retracted, the jury 
should be advised as to the weight to be given to the same (some decisions*® 
lay down that without independent corroboration, retracted confessions should not 
be acted upon; others hold that there is no such absolute rule of law and that a 
conviction can be based upon it if the reasons for its retraction appear on the face 
to be false.*®) See also the undermentioned case.*®®" 


(1925) 1925 Sind 105 (108) : 19 Sind L R 
183; 25 Cri L Jour 1057, FaizuUah 
V. Emperor. 

(1926) 27 Cri L Jour 1011 (1012); 96 Ind Cas 
867 (Cal), Timed Sheikh v. Emperor. 
(1876) 1 Bom 475 (476), Req v. Dudhu. 

(1911) 12 Cri L Jour 286 (289) : 38 Cal 559 
(F B), Emperor v. NoniGopal. 
(1931) 1931 Oudh 172 (176) : 1931 Cri Cas 
444 : 6 Luck 668 : 32 Cri L Jour 860, 
Bhuncshwari Pershad v. Empt-ror. 
(1911) 12 Cri L Jour 537 (539) : 12 Ind C:»s 
513 (All), Ahvind\. Emperor. 

(1934) 1934 Cal 651 (653) : 1934 Cri Cas 933: 
36 Cri L Jour 70. Knshim AH v. 
Emperor. Saying that statements of 
two accomplices might he used to 
corroborate each other if indepen* 
dent was held to he misdirection. 

26. (1934) 1934 Cal 7 (9) : 1934 Cri Cas 23 : 62 

Cal 527 : 36 Cri L Jour 796, Nur 
Ahmad s.Emjtcror. 

[See observations in R. v. Basher- 
vein, (1916) 12 Cr App Rep 81 : (1916) 
2 K B 658 : 86 L J (K B) 28.] 

27. (1886) 8 All 509 (513), Queen v. Baldco. 
(1896) Ratanlal 810 (841), Queen v. Genu 

Gopal. 

(1867) 8 Suth W R Cr 19 (25), Queen v. 
Namnb Jan. 

(1873) 19 Suth W R Cr 57 (58, 61), Queen v. 
Jafjar Ali. 

(1881) 10 Cal 970 (973), Queen v. Bepin 
Biswas. 

(1901) 29 Cal 339 (343), Kamala Prasad v. 
Sital Prasad. 

(1925) 1925 Cal 872(874) : 52 Cal 595 : 26 Cri 
L Jour 1037, Ledu MoUa \. Emperor. 
(1930) 1930 Cal 481 (485) : 1930 Cri Cas 793: 
32 Cri L Jour 33, Jlachuni Khan v. 
Ejiiperor. 

(1923) 1023 Lah 660 (667) : 25 Cri L Jour 
520, Emperor v. Darya SinyU. 

(1021) 1921 Lah 727 (728) ; 25 Cri L Jour 
1347, Hazara Sinyh v. Emperor. 
(1868) 4 Mad H 0 R App 7 (7, 8). 

(1022) 1922 Nag 172 (173) : 23 Cri L Jour 
391, Kasim Bayhuji v. Emperor. 
(1921) 1921 Lah 215 (216) : 23 Cri L Jour 
156, Lala v. Emperor. 


27a (1934) 1934 Cal 717 (718): 1934 Cri Cas 
1102 : 36 Cri L Jour 135, Ramlal 
Ghose V. Emperor. Not to state 
whether confession was voluntary or 
not is to commit error of law. 

(1934) 1934 Cal 651 (652) : 1934 Cri Cas 933: 
36 Cri L Jour 70, Kashim Ali v, 
Em2)eror. 

28. (1930) 1930 Cal 633 (635) : 1930 Cri Cas 969: 

57 Cal 488, Emperor v. Kutub Bux. 
(1876) 25 Suth W R Cr 25 (26), Queen v. 
Wmir Mundal. 

(1873) 20 Suth W R Cr 83 (35), Queen v. 
Rnmachandra Ghose. 

(1867) 7 Suth \V R Cr 41 (11), Queen v. 
Jhuree. 

(1877) 2 Bom 61 (64), Imperatrix v. Pitam- 
bar Jina. 

29. (1886) 2 Weir 507 (508), In re Cholahel. 
(1893) 2 Weir 510 (511, 613), In re Chinna 

Cheqadu. 

(1891) 2 Weir 509 (509). In Re Sohkan. 
U930) 1930 Lah 257 (258) : 1930 Cri Cas 
289 : 11 Lah 106 : 30 Cri L Jour 
1046, Arjun Shtqh v. Emperor. 
(1929) 1929 Lah 597(598) : 1929 Cri Cas 167 : 
30 Cri L Jour' 640, Ml. Miran v. 
Emperor. 

(1921) 1921 Pat 337 (338) : 22 Cri L Jour 
200, Mahsud Ali v. Emperor. 

(1929) 1029 Pat 212 (21.3) : 8 Pat 262 : .30 
Cri L Jour 716, Sheo Narain Singh 
V. Emperor. 

(1934) 1934 Cal 651 (663) : 36 Cri L Jour 70: 
1934 Cri Cas 933, Kashim Ali v. 
Em peror. 

30. (1929) 1929 Mad 837 (839) ; 1929 Cri Cas 

4S5 : 53 Mad IGO : 31 Cri L Jouc 
768, Kesnva Pillai v. Eutperor. 
(1029) 1929 Oudh 381 (382) : 1929 Cri Cas 
220 : 30 Cri L Jour 967, Xawab v. 
Emperor. 

(1898) 23 Bom 316 (317. 318). Queen v, 
Gangia. 

(1929) 1920‘ Sind 253 (2.54); 1920 Cri Cas 
682 : 31 Cri L -lour 753, Sayiiinl Das 
V. Emperor. 

(1898) 21 Mad 83 (S8). Public Prosecutor v. 
Raman. 

30a (1034) 1034 Cal 853 (857); 1934 Cri Cas 1368: 
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Note 9 


D. Confessions of co-accused The Judge should tell the jury that a 
statement of an accused person which does nob amount to a confession cannot be 
considered at all as evidence against a co-accused;®^ that a confession of a co- 
accused may, under Section 30 of the Indian Evidence Act. be considered against a 
co-accused, but such confession, without corroboration will be insufficient to 
sustain a conviction of the co-accused®® and a retracted confession of a co-accused 
is practically useless and that without the fullest corroboration by untainted 
evidence, there can be no conviction.®® He should also point out that the evidence 
given by a prisoner jointly charged with others, after* he is convicted and sentenced^ 
as a witness in a subsequent trial of his co-prisoners stands on a different footing 
and can be good corroborative evidence of an accomplice.®* 

E. Presumption arising out of recent possession of stolen property : — It is 
a misdirection to ask the jury to make a positive presumption of guilt from m^e 
possession of stolen property after theft. Such a presumption may be made, but 
it is a matter for the jury if they will make it or nob.®® See the following cases®® 


C2 Cal 312: 36 Cri L Jour 485, Kositri" 
uddin V. £7«pcror. Even after a 
confessionis once admitted in evi- 
dence, the Judge can withdraw it 
from the jury where he finds on 
the subsequent evidence that it is 
inadmissible. 

31. (1925) 1925 Sind 116 (119) : 25 Cri L Jour 

761, Topan Das Emperor. 

(1930) 1930 Cal 139 (141) : 1930 Cri Cas 139 : 
57 Cal 801 ; 31 Cri L Jour 610, Bik- 
ram Ali Prnmanik v. Emperor. 
(1928) 1928 Cal 416 (417) : 29 Cri L Jour 
527, lihadrcswar Sardar Emperor. 
(1925) 1925 Cal 926 (927) : 26 Cri L Jour 
1279, Abdul Rahim v. Emperor. 
(1923) 1923 Cal 517 (619) : 50 Cal 318 ; 25 
Cri L Jour 467, Mahomed Yunus v. 
Emperor. 

(1920) 1920 Cal 980 (986) : 21 Cri L Jour 
802, Surya Kanta v. Emperor. 

(1918) 1918 Cal 88 (90) ; 45 Cal 557 : 19 Cri 
L Jour 305, Amir uddin v. Emperor. 
(1881) 6 Cal 279 (282, 283), iVoor Bux Kazi 
V. Empress. 

(1867) 7 Suth W R Cr 72 (72), Quern v. 
Bhekoo Singh. 

(1006) 3 Cri L Jour 144 (147) (Cal). Suren- 
dranntli Mitra v. Emperor. 

(1869)6 BomHCRlO (11, 12), Reg v.Miya. 

32. (1934) 1934 Pesh 11 (12) : 1934 Cri Cas 381 : 

35 Cri L Jour 719, Niia7n Din v. 
Emperor. 

(1929) 1929 Pat 275 (279) : 1929 Cri C.as 62 ; 
$ Pat 289: 30 Cri L Jour 675, Kuuja 
Subudhi V. Emperor. 

(1909)9 Cri L Jour 308(309) : 1 IndCas 647, 
(Mad), Kiippnn v. Emj^cror. 

(1896) 2 Weir 746 (745) : 19 Mad 462, Queen 
Empress v. Raru Sayar. 

(1686) 2 Weir 742 (744), In re Alayappan 
Bali. 

(18S3) 2 Weir 741 (742), KaliyappaOoun- 
dan, In re. 

(1876) 1 Mad 103 (164), Reg v. Ambigara 
Bulagu. 


(1871-741 7 Mad H C R App 15 (16). 

(1884) 10 Cal 970 (975), Empress v. Bapin 
Biswas. 

(1889) Rataulal 436 (439), Empress v. Jhina 
Ali. 

(1898) 2 Cal W N 749 (750), Manki Tewari 
V. Amir M ossein. 

(1879) 4 Cal 483 (490) (P B), Empress v. 

Ashootosh Ckuckcrbcrtty. 

(1875) 23 Suth W R Cr 24 (24, 25), Queen v- 
Naga. 

(1874) 21 Suth \V R Or 69 (71), Qtieen v. 
Sadhu Mundul. 

(1895-1900) 1895-1900 Low Bur Bui 863 
(368, 369), Empress v. Nga Tha Nijan. 
(1909)9 CriL Jour 404 (405) : 33 Mad 46, 
Itt re, Qiddigadu. 

(1873) 19 Suth W R Cr 67 (67), Queen v. 
Bclat Ali. 

(1901)28 Cal 689 (690,691), Y(W»n v. Em* 
peror. 

33. (1925) 1925 Cal 406 (407) : 26 Cri L Jour 

360, Moyez Sardar v. Emperor. 

(1926) 1926 Cal 374 (375): 26 Cri L Jour 
1146, Ibrahim, In re. 

(1933) 1933 Cal 6 (7); 1933 Cri Cas 26: 34 
Cri L Jour 23, Kashem Ali v. Em- 
peror. 

(1910) 11 Cri L Jour 588 (539) : 7 Ind Cas 
915(Cal), Harcyidra Palv. Emperor. 
(1920) 1920 Cal 966 (967); 47 Cal 46: 21 Cri 
L Jour 775, Hcmanta Kumar Pathah 
v. Emperor. 

34. (1892) 2 Weir 620 (521). In re, Marudda- 

muthu Kavtrayan. 

35. (1933) 1933 Mad W N 320(321), Anmuga 

Goundan v. Emperor. 

(1925) 1925 Cal 666 (667) : 52 Cal 223:26 
Cri L Jour 1155, Satya Charan 
Mauna v. Emperor. 

36. (1931) 1931 Cal 617 (617, 018)': 1931 Cri Cas 

801 : 33 Cri L Jour 40, Dhuianath 
Mondal v. Emperor. 

(1925) 1925 Cal 1241 (1242): 53 Cal 157 : 26 
Cri L Jour 1682, 'Kabatullah v. Em- 
peroTe 
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■where the proper mode of charging in such a case is laid down. They should be 
told that the question whether the possession of the article was recent enough to 
attract the presumption of law under Section 114, 111. (a) of the Indian Evidence 
Act, is a matter to be decided by them from all the circumstances of the case.^^ 

F. Circumstantial evidence : — In cases where there is only circumstantial 
evidence against the accused, the Judge should direct the jury to find (i) whether 
the circumstances from which an adverse inference is sought to be drawn against 
the accused have been proved beyond all reasonable doubt and those circumstances 
should be clearly connected with the fact sought to be inferred therefrom and (ii) 
whether the circumstances are incompatible with the innocence of the accused 
and incapable of an explanation upon any other reasonable hypothesis than that of 
his guilt.®® The Judge should tell the jury that testimony of eye-witnesses is not 
necessary to the establishment of a charge of murder and if from the circumstances 
of the case they had no doubt as to the guilt of the accused they must give effect 
to that decision.®® 

G. Inferences to be drawn from non-examination of witnesses : — The jury 
ought to be told that no adverse inference can be drawn against the accused from 
his non-examination of witnesses.®® But where it is proved that the prosecution 
had material witnesses who could have given relevant evidence and that they had 
been deliberately kept back, the Judge should direct the jury to draw an adverse 
inference against the prosecution.®^ 


(1920) 1920 Cal 342 (343): 21 Cri L Jour 
545. Hathivi 'flondal v. Emperor. 
(1884) 2 Weir 489 (492), In re, EHthanvittil 
alias Karuman Kmhi Krishna 
Nayar. 

(1899) 2 Weir 515 (.510), In re, Mammadi. 
(1929) 1929 Mad W N 577 (578), Mayandi 
The van v. Emperor. 

(1882) Ratanlal 184 (184, 185), Empress v. 
Mulhari. 

(1866) 6 Suth W R Cr 3 (3), Queen v. 
Narain Enydec. 

(1875) 23 Suth W R Cr 10 (17), Queen v. 
Jetoo. 

(1895) 2 Weir 493 (493), In re, Muppidi 
Krishnamoorthy. 

37. (1929) 30 Cri L Jour 542 (543) : 115 Ind Cas 

831 (Mad), Ytra Vclan v. Em- 

peror . 

(1903) 26 Mad 467 (468), Guzzala Ilanuman 
V. Emperor. 

(1912) 13 Cri L Jour 140 (140): 13 Ind Cas 
828 (Mad), In re, Gorle Kandunyadu. 
(1910) 11 Cri L Jour 187 (188) : 4 Ind Cas 
1103 (Mad). In re, Manjunnath. 
(1932) 1932 Mad W N 8G2 (803), Aziz Khan 
Sahib V. Emperor. 

38. (1031) 1981 Cal 11 (13) : 1031 Cri Cas 43 : 32 

Cri L Jour 418, Jahura Bibiv. Em- 
peror. 

(1928) 1928 Cal 551 (552): 30 Cri L Jour 
120, Mahamiuad Sayiruddin v. Em- 
peror. 

(1026) 30 Cal W N 37G (379): 08 Ind Cas 
102, Arayali v. Emperor. 

(1018) 1018 Cal 314 (318) : 10 Cri L Jour 81, 
Ashraf Alt v. Emperor. 

(1934) 1934 Cal 124 (12G): 1934 Cri Cas IGO: 


60 Cal 1339: 35 Cri L Jour 567, 
j^Ianar Ali v. Emperor. 

(1930) 1930 Cal 370 (374) : 1930 Cri Cas 634: 

58 Cal 96 : 32 Cri L Jour 10, Govern- 
ment of Benynl v. Santi Ram 
Mondal. 

(1933) 1933 Pesh 94 (96) : 1934 Cri Cas 47 : 
35 Cri L Jour 476, Nauab Khan v. 
Emperor. 

39. (1876) 25 Suth W R Cr 36 (36), Queen v. 

Gokool Kahar. 

40. (1882) 8 Cal 121 (125), E7Kprcss v. Dhunno 

Kazi. 

(1884) 10 Cal 140(149), Hurry Churan v. 
Empress. 

41. (1916) 1916 Mad 582(583): IG Cri LJour615 

(616), In re Kotaigadu. 

(1932) 1932 Cal 474 (477) : 1932 Cri Cas 464* 

59 Cal 1361 : 33 Cri L Jour 854, 
Saroj Kumar Chakranarthy v. Em- 
per or. 

(1932) 1932 Cal 118 (119, 120); 1932 Cri Cas 
103: 58 Cal 1335; 33 Cri L J 135 
Gtrtshchandra Naviadas v. Emperor 
(1931) 1931 Cal 752 (755): 1931 Cri Cas lOlG* 
33 Cn L Jour 85, Sali Sheikh v. 
Emperor. 

(1930) 1930 Cal 708 (709): 1930 Cri Cas 1108- 
58 Cal 580; 32 Cri L Jour 228, 
Nabdbali v. Emperor. 

(1930) 1930 Cal 481 (484) : 1030 Cri Caa 

793: 32 Cri L Jour 33. llochani 
Kltnn V. Emperor. 

(1930) 1930 Cal 131 (ISC, 137) : 1930 Cri Cas 
134: 31 Cri Ij Jour 918, Nnijan 
dal V. Emperor. 

(192G) 1926 Cal 728 (730): 27 Cri L Jour 
llariCharanDas v. Emperor. 
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Sec. 297 
Notes 
9—11 


10. Effect of Don-observance of this provision— Laying down the law. 

It has been held in the undernoted cases^ that the failure of the Judge 
to properly explain the law to the jury is not a mere misdirection, but that it is a 
failure to comply with an express provision of law which vitiates the whole trial; 
it is a defect which cannot be cured by Section 537. In other cases, however, it 
has been held that such an omission is not a material misdirection^ and where 
the offence charged is a simple one (like theft) and where the jury has understood 
fully the constituent factors of the offence an omission to explain the law may not 
of itself justify a reversal of the verdict,* though whore such an omission to 
explain the law occasions a failure of justice the verdict will be set aside.* 

11. Misdirection. 

The word "misdirection ” mentioned in sub-section 2 of Section 123, infra, 


H. Other cases of warning : — The Judge should also warn the jury that in 
charges made by a woman in cases arising out of sexual matters, it is unsafe to rely 
solely upon the testimony of the woman,** that the evidence of an expert should be 
approached with caution,** that suggestions of pleaders do not amount to evidence 
unless they are partly or wholly accepted by the prosecution witnesses** and that 
evidence of witnesses taken under S. 164 must be accepted with a great deal of 
caution.** 


(1925) 1925 Cal 872 (873) : 52 Cal 595: 26 
Cri L Jour 1037, Ledu MoUa. v. 
Ef/jperor. 

(1923) 1923 Cal 517 (520): 50 Cal 318: 25 
Cri L Jour 467, Mahommcd Yunus 

V. Emiteror. 

(1918) 1918 Cal 314 (317); 19 Cri L Jour 81, 
Askraf AH v. Emperor. 

(1916) 1916 Cal 355 (355) : 17 Cri L Jour 92, 
Abdul Sheik v. Emperor. 

(1933) 1933 Pat 481 (484): 1933 Cri CaslOlO: 

34 Cii L Jour 828, Emperor v. 
Knmcshtvnr Lai. 

(1929) 1929 Pat 651 (654): 1929 Cri Cas 379: 
9 Pat 647 : 31 Cri L Jour 306, 
Krishna Maharayia v. Emperor. 

(1928) 1928 Pat 31 (32) : 7 Pat 50 : 28 Cri L 
Jour 843, Tajali Mia7i v. Emperor. 

(1924) 1924 Cal 771 (772, 773) : 51 Cal 79 : 
25 Cri L Jour 945, Kiamuddi Karikar 
V. Emperor. 

(1922) 1922 Cal 192 (192): 24 Cri L Jour 8, 
Abdul Gafur Khan v. Emperor. 

(1921) 1921 Cal 257 (257): 22 Cri L Jour 475, 
Tenaram ^fondal v. Emperor. 

(1927) 1927 Mad 475 (476, 477): 28 Cri L 
Jour 307. Muthaiia Thevan, In re. 

42. (1922) 23 Cri L Jour 475 (475) : 67 Ind Cas 

827 (827) (Lab), Knnshx v. 

Emperor. ^ ...... 

(1034) 1934 Cal 7 (9) : 1934 Cri Cas 23: 62 
Cal 527: 36 Cri L Jour 796, Emperor 
Y. Kur Ahmed. 

(1933) 1933 Cal 833 (834): 1933 Cn Cas 1493: 

35 Cri L Jour 008, Surcixdra Nath 
Das V. Emperor. 

43. (1905) 2 Cri L Jour 311 (318) (Cal), Panchu 


ilajidal V. Emperor. 

44. (1932) 1932 Cal 375 (377): 1932 Cri Cas 318: 

33 Cri L Jour 725, Emperor wKari- 
muddi Sheikh. 

45. (1908) 7 Cri L Jour 315 (316) (Cal), Kali 

Singh v. Emperor. 

(1912) 13 Cri L Jour 2S3 (284) : 14 Ind Cas 
667 (Cal). Tufani Sheikh v. Emperor. 

Note 10. 

1. (1907) 5 Cri L Jour 78 (80) ; 30 Mad 44, 

Mari Valayan v. Emperor. 

(1910) 11 Cri L Jour 482 (483) : 7 Ind Cas 
401 (Mad), In re Suruttai. 

(1931) 1931 Jlad 427 (428) : 1931 Cri Cas 
475 : 54 Mad 583 : 82 Cri L Jour 
1212, Jlrtwian Koravan v. Emperor. 
(1925) 1925 Cal 1235 (1286) : 26 Cri L Jour 
946, Ahmed Fakir v. Emperor. 

(1924) 1924 Oudh 411 (412) : 25 Cri L Jour 
1129, Nawab Ali v. Emperor. 

(1914) 1914 Low Bur 216 (218) : 17 Cri L 
Jour 154 : 8 Low Bur R 125, Kya 
NyieJi v. Em 2 >eror. 

(1910) 11 Cri L Jour 340 (341); 5 Low Bur 
R 149, J. S. Briscoe Birch v. Empe‘ 
Tor. 

(1935) 1935 Oudh 175 (176) ; 1935 Cri Cas 
298: 35 Cri L Jour 507, lagan v. 
Emperor. 

2. (1916) 1916 Low Bur 114 (115) : 17 Cri L 

Jour 49 (50, 51, 52) : 8 Low Bur R 
306 (P B), Nga Mya v. Emperor. 

3. (1923) 1923 Mad 829 (830) : Bangare 

Bamudu In re. 

(1925) 1925 Oudh 69 (69): 25 Cri L Jour 
1032, Jindar Singh v. Emperor. 

4. (1897) 25 Cal 661 (564), Biru Mandal v- 

Queen- Empress. 
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provides that the verdict of a jury cannot be altered or reversed “unless 

such verdict is erroneous owing to a misdirection by the Judge or to a misunder. 
standing on the part of the jury of the law as laid down by him.” There 
is no definition of the word “ misdirection ” in the Code. Technically a 
“ misdirection ” is an error of law made by a Judge in charging a jury.^ 
But the expression as used in the Code includes not only an error in laying down 
the law by which the jury are to be guided, but also a defect in summing up the 
evidence.^ In Sundaresa Iyer v. Emperor^ it was observed that a “misdirection” 
“includes also a defect in summing up the evidence or in not summing it up, or 
summing it up erroneously which may often prejudice the accused more than not 
summing it up at all. Such error and defect, are in all cases an infringement of 
the law as laid down in S. 297.” A mere non-direction is not necessarily a 
misdirection; those who allege misdirection must show that something wrong was 
said or something was said which would make wrong that which was left to be 
understood.* 

The proper way of viewing a charge by a Judge to the jury has been laid 
down by their Lordships of the Privy Council in Ckanning Arnold v. Emperor} 
“A charge to a jury must be read as a whole. If there are salient propositions of 
law in it, these will of course be the subject of separate analysis. But in a 
protracted narrative of facts, the determination of which is ultimately left to the 
jury, it must needs be that the view of the Judge may not coincide with the views 
of others who look up on the whole proceedings in black type. It would, however, 
not be in accordance either witli the usual or with good practice to treat such 
cases as cases of misdirection, if, upon the general view taken, the case has been 
fairly left within the jury’s province.”®^ It is not enough for the purpose of 
establishing a misdirection to show that the Judge might have laid much more 
stress than he has laid on the defects in the prosecution case.*^ 

The following may be given as instances of misdirection : 

(a) Instead of asking the jury to find if the case has been legally proved, 
to tell them that if they are morally convinced, they may find the 
accused guilty. ““ 

(b) Misreading or misquoting the evidence.' It is of the greatest 
importance that whatever the Judge says to the jury must be true; 


(1920) 1920 Matl 1121 (1122) : 27 Cri L Jour 
1191, V enUatigadu v. Emperor. 

Note 11. 

1 . Wharton’s Law Lexicon. 

2. (1910) 11 Cri L Jour 13 (13, 15) : 3 Siiul 

L R 102, imperator v. ^Itnlurasnyn. 

3. (1930) 1930 Mad W N 219 (2.^0), C. K. N. 

Sunderesa Iyer v. Efuperor. 

1, (1910) 1916 Pat 230 (237) ; 1 Pat L Jour 
317 : 17 Cri L Jour 353 (300). Ek- 
nath Sahay v. Emperor. 

(1915) 1015 ChI 773 (783) : 10 Cri L Jour 
561 (571), Emperor v. V pendni Nath 
Das. 

5. (1911) 1914 r C 110 (121) : 41 Cal 1023 : 8 
Low Bur R. 10 : 15 Cri L Jour 309 
(P C), Channing Arnold v. Emperor. 
5a [See also (1934) 1934 Cal 757 (758) : 1934 
Cri Cas 1105 : 35 Cri L Jour 1487, 
Hossein Ali Mir v. Emperor. The 
charge must be taken as a whole. 


and not selected passages ou which 
criticisms might be levelled to 
decide whether in the light of the 
evidence there has been any mis- 
direction or non-direction. J 

6. (1920) 1920 Mad 370 (370) : 27 Cri L Jour 

170, In re Amhalam. 

[See also (1884) 10 Cal 1079 (1085, 
1080), Queen-Empress v. Shib Chun- 
der Mitter. 

(1925) 1925 Cal 980 (981) : 20 Cri L 
Jour 572, Sham Lai v. Emperor. "S 
6a (1920) 1920 All 752 (753) ; 28 Cri L Jour 15 ; 

49 .\11 209, Enai/at JJusaitt v. Em- 
peror. 

7. (1930) 1930 All 2S (28) : 1930 Cri Cas 44 : 

52 .\11 207 : 30 Cri L Join IMO, Jag- 
vtohan Siyigh v. Emperor. 

(1927) 1927 Cal 200 (202) ; 28 Cri L Jour 
201, Isit Sheikh V. Emperor. 

(1930) 1030 Cal 750 (750) ; 1930 Cri Cas 
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Sec. 297 
Note 11 


and must be a correct representation of facts appearing from the 
evidence®. The Judge should not make suggestions which are 
absolutely without foundation on the record.® 

(c) Grave omissions and vague over-statements.^® 

(d) Stressing too much on unimportant points. 

(e) Asking the jury to neglect any portion of the evidence^* or telling 

them that ‘if juries were to throw up a case on account of contradic- 
tions and falsehoods, there would be an end to the criminal law of 
the land.^® 

(f) Suggesting that the onus of proof lies on the accused to show that he 

is innocent'* or that the onus changes or shifts on the accused.'® 

(g) Telling the jury that in capital cases stronger evidence or higher 

degree of certainty is required than in other cases.'® 

(h) Saying that there is a presumption of veracity in favour of a witness 
as there is the presumption of innocence in favour of the accused.'^ 

(i) Improper admission of evidence.'® If inadmissible evidence has crept 

into the case it is the duty of the Judge to warn the jury to exclude 


1156 : 32 Gri L Jour 2S3, Mokshed 
Sheikh r. Emperor. 

(1910) 11 Cri L Jour 187 (188) : 4 Ind Gas 
1103 (Mad), In re Manjunatha. 
(1912) 13 Cri L Jour 271 (271) : 14 Ind Gas 
655 (Mad), Venkatan v. Emperor. 
(1915) 1915 Mad 1036 (1038) : 16 Cri L Jour 
717 (718), In re Senniinalai Goun^ 
dan. 

(1923) 1923 Pat 158 (159) : 23 Cri L Jour 
406, Dnsrath Singh v. Emperor. 
(1929) 1929 Mad W N'946 (947. 943), Do- 
raisvami! IHUayy. Emperor. 

(1908) 8 Cri L Jour 361 (374) : 1 Siud L R 
104. Imperator v. Kilaitnli Shah. 

8. (1927) 1927 0udh259(259):2Luck597:28Cri 

Jour 683, Nahr7(mnl v. Emperor. 
(1920) 1920 Cal 527 (528): 21 Cri L Jour 
670, Abdul Ga/ur v. Emperor. 

9. (1934) 1934 Cal 77 (80) : 1934 Cri Cas 33 : 35 

Cri L Jour 483, Kamireddi Sheikh v. 
Emperor. 

(1871) 16 Suth W R Cr 36 (37), Queen \. 
Zonlfknr Khan. 

(1883) 9 Cal 455 (459), Eaghuni Singh v. 
Etn 2 >ress. 

10. (1895) Rataulal SOG (816), Queen-Empress 

V. KeUappa. 

11. (187.5) 23 Suth W R Cr 21 (21), Queen v. 

Gnngn Oovind. 

12. (1903) 0 iJora L R 31 (33), Emperor v. Mira 

Gnjahnr. 

13. (1008) 12 Cal W N 111k (112n) (P C), Laku 

Kana v. King. Appeal to Privy 
Council from Supreme Court of Cey- 
lon. 

14. (1881) 8 Cal L R 542 (646, 517). Khorshcd v. 

Empress. 

(1900) 4 Cal WN 570(581), Sndhu Sheikh 
V. Empress. 

(1010) 11 Cri L Jour 557 (558): 8 Ind Cas 
52 (Cal), Akbar Sheikh v. Emperor. 
(1922) 1922 Cal 505 (505) : 24 Cri L Jour 70. 


Abdul Gohiir Sirkar v. Emperor. 
(1916) 1916 Mad 582 (583) : 16 Cri L Jour 
615 (616), In re, Kotaigadu. 

(1906) 3 Gri L Jour 1 (8) : 3 Low Bur Bui 
75, Sla Gyi v. Emperor. 

15. (1925) 1925 Gal 666 (667) : 52 Cal 223 : 26 

Cri L Jour 1155, Satya Charan 
Manna v. Emperor. 

(1929) 1929 Cal 726 (728) : 1929 Cri Cas 362: 
31 Cri L Jour 909; 57 Cal 649, Khiro 
Mondol Emperor. 

16. (1921) 1921 Cal 111 (113): 22 Cri L Jour 562, 

Einperor v. Lalit Mohan Singh Roy. 
(1922) 1922 Cal 342 (345) : 49 Cal 167: 22 
Cri L Jonr 562, Legal Remembrancer, 
Bengal v. Lalit Mohan Singh Roy. 

17. (1928) 1928 Cal 551 (553): 30 Cri L Jour 

120, Muhammad Sagiruddin v. Em* 
peror, 

(1982) 1932 Cal 474 (477, 478): 1932 Cri 
Cas 464: 59 Cal 1361 : 33 Cri L Jour 
854, Saroj Kumar Chakravarthy v. 
Emperor. 

(1931) 1931 Cal 796 (799) : 1931 Cri Cas 1060; 
33 Cri L Jour 196 ; 58 Cal 1095, Em- 
peror V. Tazcnu Ali. 

(1928) 1928 Cal 769 (770): 30 Cri L Jour 826, 
Ambar AH v. Emperor. 

18. (1869) 6 Bom H C B 47 (49), Reg v. 

swami Mudaliar. 

(1873) 10 Bom H C R 497 (501), Reg v. Am- 
rita Gorhida. 

(1914)1914 PC 155 (164); 15 Cri L Jour 
326 (P C), Ibrahim v. King Empe- 
ror. 

(1931) 1931 Cal 65 (66); 1931 Cri Cas 63 : 32 
Cri L Jour 421, Ohedali Sheikh v. 
Emperor. 

(1925) 1925 Cal 161 ( 163); 26 Cri L Jour 307, 
Harendra Nath v. E7nperor. 

(1919) 1919 Cal 514 (518): 46 Cal 895: 20 
Cri L Jour 324, Ramesh Chaytdra 
Deo V. Emperor. 
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that evidence and caution them against being influenced by such 
evidence.^® In the undermentioned cases^® the Courts have held 
that a subsequent exhortation not to rely upon the inadmissible 
evidence is useless, since the mischief of introducing inadmissible 
evidence has been already done and that on the mere ground of such 
admission of inadmissible evidence, the verdict should be set aside. 
See also the following cases^^ where the effect of admitting various 
kinds of inadmissible evidence has been considered. 


(1881) 6 Bom 34 (37), Imperatrix v. Pan- 
darinath. 

(1890) 15 Bom 189 (193), Queen-Empress v. 
Abaji Bamchandra. 

(1867) 7 Suth W R Or 7 (7), Queen v. Beha- 
ree Dosadh. 

(1868) 10 Suth W B Or 57 (58). Queen v. 
Ramgopal Dkur. 

(1869) 3 Ben L B 48 (43), Queen v. Gairaj. 

(1882) 10 Cal L B 4 (6), Jugut Mohinee v. 
Madhu Sudhan. 

(1926) 1926 Mad 370 (370) : 27 Cri L Jour 
176, Ambalam, In re. 

(1918) 1918 Pat 201 (209) ; 19 Cri L Jour 
886, Bam Bhagwan v. Emperor. 

(1872) 9 Bom H C B 358 (376, 397), Beg v. 
Navroji Dadabhoi. 

19. (1919) 1919 Mad 222 (222) : 20 Cri L Jour 
790, Puli Subba Beddi, In re. 

(1929) 30 Cri L Jour 57 (58) : 113 Ind Cas 
73 (Cal). Kailash Chandra Bishi v. 
Emperor. 

(1926) 1926 Bom 238 (240, 241) : 27 Cri L 
Jour 481, Kulubuddin Khan v. Em- 
peror. 

(1010) 1916 Mad 851 (854) : 16 Cri L Jour 
294 (295, 297) : 39 Mad 449, /lunnii 
Muthirigan v. Emperor. 

29. (1926) 1926 Cal 820 (322) : 27 Cri L Jour 
203, Karamat Mandal v. Emperor. 

(1867) 7 Suth W R Cri 25 (2-5). Quecti v. 
Pilnmbiir Sirdar. 

(1003) 27 Bom 626 (631, 633). Emperor v. 
UViHtnJi Shiv<irutii fJnmle. 

(1010) 1010 Cal 514 (518) ; 40 Cal 805 : 20 
Cri L Jour 324, Botuesh Chandra 
Deo V. Emperor. 

(1023) 1023 Pal 142 (142) : 23 Cri L Jour 
141, ^^adodnr JJam v. Emperor. 

21. (1006) 4 Cri L Jour 412 (414) (Cal). Sheihh 
h'nUir v. Emperor, llearsav. 

(1021) 1021 Cal 111 (113) : 22 Cri L Jour 
.562, Emperor v. Lalif Mohan Sin ih. 
iDo.) 

(1022) 1022 Cal 100 (100) : 21 Cii L Jour 
113, Su pt rintendent an<i Bemem- 
brancer Legal .l//>ttrs v. .'iligam Sar- 
dar Jihumiji. (Iio.) 

(1025) 1025 Cal 8S7 (880) ; 20 Cri L Jour 
GOO, Sheikh Abdul v. Emperor. (Do.) 

(1881) 2 Weir 762 (762), /n rt Vatthilingn 
Piilai. (Do.) 

(1008) 7 Cri L Jour 358 (358) (Mad). In re 
Acchappn Jleori. 

(1875) 24 Suth W R Cri 77 (7.3), Queen v. 
Chander Kumar. Hearsay and 


anonymous letter. 

(1883) 9 Cal 455 (458), Boghuni Singh v. 
Empress. Section 162 statement. 

(1909) 9 Cri L Jour 452 (454, 455) : 36 Cal 
261, Fanindranath Banerji v. Em- 
peror. (Do.) 

(1929) 1929 Pat 268 (270, 271) : 1929 Cri 
Cas 21 : 8 Pat 279 : 30 Cri L Jour 
858, Jhari Gopa v. Emperor. 

(1923) 1923 Pat 158 (159) : 23 Cri L Jour 
406, Dasrath Singh v. Emperor. 
Section 162 statement.: 

(1912) 13 Cri L Jour 244 (245) : 14 Ind Cas 
596 (Mad), Vallaya Roxvther v. Em- 
peror. (Do.) 

(1931) 1931 Cal 622 (624): 1931 Cri Cas 80G; 
32 Cri L Jour 1245, Jasimuddin 
Sarkar v. Emperor. (Do.) 

(1931) 1931 Cal 189 (190) : 1931 Cri Cas 253: 
32 Cri L Jour 841 : 58 Cal 1009, 
Bnhijaddi v. Emperor. (Do.) 

(1929) 1929 Cal 448 (448) : 1929 Cri Cas 71 : 
31 Cri L Jour 127, Ftilbash Sheikh 
V. Emperor. (Do.) 

(1928) 1928 Cal 771 (772) : :80 Cri L Jour 
803, Talukdar v. Emperor. 

(19-27) 1927 Cal 257 (-259) ; .5.3 Cal 080 : 23 
Cri L Jour 273, Aseruddin v. Em- 
peror. Section 162 statement. 

(1926) 1026 Cal 550 (551) ; 27 Cri L Jour 
222, Bhngirathi Chowdhury v. Em- 
peror. (Do.) 

(19-25) 1025 Cal 950 (961) : 26 Cri L Jour 
579, Kalia v. Emperor. 

(1024) 1024 Cal 1020 (1030) ; 52 Cal 172 : 26 
Cri L Jour 350, Emperor v. Abinush 
Chandra Ifose. 

(18G7) fi Suth W R Cr C8 (00), Queen v» 
II urdut Surma. 

(1024) 1024 Cal 435 (4:10): 24 Cri L Jour 
:105, Mofeziiddi v. Emperor. Re- 
cords in preliniinarv trials 

(18GC) (5 Suth W R Cr 2 (3), Queen v 
Shobratliee. 

(1880) 5 Cal 7CS (760), Bashun D, 'Sadh V. 
Em press. 

(1000) 10 Cri L Jour 408 (400) : 4 ln<l Cas 
120 (Cal), Keshab Pal v. Km / eror. 

(1021) 10-21 Bom 70 (71) : 1.5 U.-siJ: o > 

Cri L .lour 318. Dinanaih .'inuileruji 
Bavle V. Emp< rnr. 

(1910) 11 Cri L Joiir 00 lOr.) : l,,d Cas :315 
(Cal). Shell. h Iln::r v. Kiwi-Em- 
peror. 

(1874) 11 Bom U C H Cri UG (148), Beg v. 
Kahi 
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(j) Referring to prior conviction of the accused contrary to the provisions 
contained in S. 310, infraP 

(k) Improper rejection of evidence.^® 

(l) Putting forward new explanation on behalf of the prosecution.^ 

(m) Saying that admissions by accused’s pleader are binding on the 

accused.^® 

(n) Directing the jury to accept the statement in the F. I. R. in pre- 

ference to the evidence given before the Court.*® 

(o) Erroneous explanation of the law {vide Note 6). 

(p) Dogmatic expression of opinion by the Judge so as to take the case 
out of the hands of the jury, vide S. 298. 

(q) Omission to put before the jury important facts (see Notes below.) 

(r) Telling jury that they are bound by his (the Judge s) decision as to 
the voluntary character of the accused’s confession arrived at when 


(1916) 1916 Cal 352 (352, 853) : 17 Cri L 
Jour 188 (189), Emperor v. Anshi 
Bibi. 

(1903) 26 Mad 38 (40), Thandraya Mudali 
V. Emperor. 

(1903) 7 Cri L Jour 325 (327, 328) : 31 Mad 
127, In re, Sankappa Rai. 

(1923) 1923 Pat 103 (104) : 23 Cri L Jour 
91, Sovieshwar Jha v. Emperor. 

(1881) G Cal 247 (248), Gogun Chunder 
Ghose V. Empress. 

(1869) 12 Suth W R Cr 3 (5), Queen v. 
Bishonath. 

(1868) 9 Suth W R Ct 58 (61), Queen v. 
Kartick Chunder. 

(1932) 1932 Cal 293 (294. 295) : 1932 Cri 
Cas 262 : 59 Cal 136 : 32 Cri L Jour 
441, Trilokyanath Das v. Emperor. 

(1932) 1932 Mad W N 862 (863), Aziz Khan 
Sahib V. Emperor. 

(1926) 1926 Cal 139 (146) : 53 Cal 372 ; 27 
Cri L Jour 266, Khijiruddin v. Em- 
peror. Admission ol documents 
NvitUout legal proof. 

(1899) 26 Cal 49 (50), Basanta Kumar 
Ghatlakv. Queen-Empress. 

(1890) 17 Cal 642 (667), Queen-Empress v. 
O'hara. 

(1930) 1930 Cal 132 (133) : 1930 Cri Cas 
132 : 31 Cri L Jour 656, Srechari 
Swarnakar v. Emperor. 

(1930) 1930 Cal 706 (707) : 1930 Cri Cas 
HOG : 57 Cal 940 : 32 Cri L Jour 
180, Khedem v. Emperor. 

(1910) 11 Cri L Jour 538 (539) ; 7 Ind Cas 
915 (Cal), In re Uarendra Pat. 

(1920) 1920 Cal 90 (91) : 21 Cri L Jour 183, 
Emperor v. Sheikh. Dying 


declaration. _ . ^ 

(1930) 1930 Cal 754 (754): 1930 Cri Gas 
1154 : 32 Cri L Jour 324, Sasht 
Kanta De v. Emperor. (Do.) 

(1930) 1930 Cal 756 (757) : 1930 Cri Cas 
1156 : 32 Cri L Jour 233, Mohshed 
Sheikh v. Emperor. Evidence in 
contra ventiou of S. 33, Indian Evi* 
dence Act. 

(1899) 26 Cal 49 151). Basanta Kumar 


Qhattack v. Queen-Empress. State- 
ment under S. 342. 

(1871) 15 Suth \y R Cri 37 (39, 40), Queen 
V. Mahima Chandra Das. Evi- 
dence of character contrary to 
S. 54, Indian Evidence Act. 

(1868) 10 Suth W R Cr 39 (39), Queen v. 
Kulum Sheikh. (Do.) 

(1868) 10 Suth W R Cr 17 (19), Queen v. 

Bykunt Natha Banerjee. (Do.) '■ 

(1867) 8 Suth W R Ct 11 (11), Queen v. 

Phoolchand alias Pholeel. 

(1866) 6 Suth W R Cr 72 (73), Queen v. Go- 
pal Thakoor. 

(1932) 1932 Cal 474 (476): 1932 Cri Cas 464: 
59 Cal 1361: 33 Cri L Jour 854, 
Saroj Kumar Chakravarlhy v. Em- 
peror^ 

(1928) 30 Cri L Jour 57 (68): 113 Ind Cas 
73 (Cal), iCatZas?! Chandra Bishi v. 

Emperor. . _ 

(1927) 1927 Cal 17 (20): 64 Cal 237: 28 Cri L 
Jour 99, Azimaddy v. Emperor. 
(1906) 3 Cri L Jour 41 (42), Emperor v. Holt 
Do 7 igarshet Oujar. PanchnatM 
does not prove itself and must W 
legally proved if it is to be put m 
evidence. _ . 

02 (1925) 1925 Cal 872 (873): 52 Cal 595: 26 On 
L Jour 1037, Ledu Molla v. Empe- 


ror. 

(1920) 1920 Cal 698 (701): 22 Cri L Jour 60. 

Asimuddin Sardar v.. Emperor. 
(1901) 2 Weir 393 (393). In re Chundt 

Perugadu. . 

( 1900 ) 27 Cal 139 (143), Mankara Pas» v. 
Queen-Empress. 

03. (1930) 1930 Cal 370 (375): 1030 Cri Cas 634: 

58 Cal 96: 32 Cri L Jour 10, Govern- 
ment of Betujal v. Santiram Mon- 
dal. 

24. (1932) 1932 Mad W N 862 (864), Aziz Khan 

Sahib V. Emperor. 

25. (1900) 2 Bom L R 751 (752), Queen v. San- 


gaya. 

26. (1910) 11 Cri L Jour 557 (557): 

52 (Cal), Asfar Sheikh v. 


8 Ind Cas 
Etnperor. 



Conclusion op Trial in Cases tried by Jury 


1615 


admitting in evidence such confession and that they are only to find 
out the truth or otherwise of the confession on the basis of its being 
voluntary, 

See also the undermentioned cases^^^ for further illustrations of what is 
and what is not misdirection. 

The above instances are only illustrative and not exhaustive. The question 
in each case will depend upon its own facts and circumstances. The test will bp 
whether the jury were misled and whether they were put on the "wrong track 
and made to arrive at a wrong conclusion” by reason of what the Judge said.^^ 

12. Non-dlreotlon. 

As has been seen in the previous Note, non.direction is not necessarily 
misdirection in every case so as to vitiate the trial. ^ Where, however, the non- 


26a (1035) 1935 Cal 308 (300): 1935 Cri Cas 459: 

36 Cri L Jour 921, KishoriMishrav. 
Emperor. Judge can decide ques- 
tion of voluntariness of confession 
in its bearing on admissibility — 
Jury are also entitled to decide in- 
dependently of the Judge whether 
confession was voluntary when 
considering truth of confession. 

(1034) 1934 Cal 853 (855, 856): 1934 Cri Cas 
1368: 62 Cal 312: 36 Cri L Jour 485, 
Kasimuddin v. Emperor. 

26b (1933) 1933 P C 124 (133); 1933 Cri Cas 442: 

34 Cri L Jour 322 (P C), Dwarka 
Nath Varma v. Emperor. Several 
oQenccs of making false entries in 
diaries charged separately — Judge 
directing jury that if any ouo item 
was established against accused, 
they could give a general verdict of 
guilty — Charge amounts to mis- 
direction. 

(1934) 1934 Bom 200 (201): 1934 Cri Cas 
051: 58 Bom 498: 35 Cri L Jour 1437, 
Bhaychaiid Jasraj Marteadi v. Em- 
peror. What amounts to possession 
under S. 273, I. P. C. is question of 
fact, but Judge giving jury guidance 
as to what constitutes posses.siou is 
not misdirection. 

(1934) 1934 Cal 766 (768): 36 Cri L Jour 
364, Superintendent and lieviem- 
brancer of Leyal Affairs, Bemjal v. 
Forhad. Comment on importance 
of entries a.s to ago in vaccination 
and school registers, held in the cir- 
cumstances, not to amount to mis- 
direction. 

(1834) 1934 Cal 651 (053) : 1934 Cri Cas 933: 
36 Cri L Jour 70, Kashim AH v. 
Emperor. Corroborating confes- 
sional statements of accused with 
reference to statements made by 
them to the police is misdirection 
as it is a contravention of S. 162 
ante. 

(1934) 1934 Cal 717 (718): 1934 Cri Cas 
1102: 36 Cri L Jour 135, Earn Lai 
Ghosc V. Emperor. Saying that evi- 
dence of witnesses was corroborated 


by statements made before police 
amounts to misdirectiou as it con- 
travenes S. 162 ante. 

(1934) 1934 Cal 610 (614): 1934 Cri Cas 908: 
61 Cal 991: 35 Cri L Jour 1367, Em- 
peror V. Bhayirath 2Iahato. Judge 
entirely misconceiving the legal 
position — There is misdirectiou. 

(1934) 1934 Cal 557 (558, 559): 1034 Cri Cas 
789: 36 Cri L Jour 619, .Inayet AH 
V. Emperor. Bringing to notice of 
jury statement of person not exa- 
mined as witness but warning jury 
that failure to examine him may 
give rise to presumption that, if 
examined, his evidence would be 
against the party failing to exa- 
mine him — No misdirectiou. 

(1935) 1935 All 103 (105); 1935 Cri Cas SO: 
36 Cri L Jour 612,. Khan v. Em- 
peror. Judge should emphasize 
that the burden of proving the guilt 
of the accused is on the prosecution. 
But whore the whole trend of the 
charge shows that the Judge warned 
the jury on this point, the mere fact 
that the warning was not men- 
tioned in express terms does not 
amount to misdirection. 

(1935) 1935 All 928 (929), Sri Khken v. 
Emperor. Telling jury that there 
was uo r6asou to disbelieve certain 
prosecution witnesses was held not 
to be misdirection. 

(1935) 1935 All GC5 {GG5): 1935 Cri Cas GG4: 
36 Cri Ij Jour 826, ^arain v. Evipc* 
ror. Jury likely to be misled as to 
the point on which they should 
come to a finding— There is luis* 
direction. 

(1888) Ratanlal 428, In rc Slianh^r Sholhig, 
High Court interfered with acquit- 
tals when the lower Court errone- 
ously treated a witness as an accom- 
plice requiring corroboration. 

27. (1928) 1928 Pat 120 (122): G Pat S17: 29 Cri 
L Jour 81, Da jit Mian Emperor^ 
Note 12. 

1- (1916) 191G Pat 23G (243): 17 Cri L Jouc 
353: IPatL Jour 317, Eknath Sahciy 
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Conclusion op Trial in Cases tried by Jury 

direction is with regard to a point of vital importance^ especially when it is 
favourable to the accused® and when such non-direction has misled the jury,* the 
trial will be held to be illegal. A mere failure on the part of the Judge to point 
out to the jury all the matters which may be considered by them in evidence does 
not necessarily amount to misdirection.® If a case is substantially put to the jury, 
a mere omission to refer to this or that circumstance or suggestion will not make 
such omission a misdirection.® The test as to whether an omission in the summing 
up of the Judge to the jury amounts to a misdirection or not is whether the 
omission, in the opinion of the appellate or revisional Court, is of such importance 
as to have led to an erroneous verdict by the jury/ A grave omission by the 
Judge to direct the jury on a vital point cannot be made good by the accused’s 
counsel calling attention to it at the termination of the summing up.® 

The following are some of the instances of non-direction which may amount 
to misdirection 

(a) Failure to explain the law arising in the case.® 

(b) Omission of the Judge to direct the jury in cases where several 
accused are tried together, ' to consider the case of each accused 
individually.^® ‘It is desirable and indeed obligatory that a Judge in 


V, Emperor. 

(1919) 1919 Cal 142 (144); 20 Cri L Jour 300 
(P B), Peary v. Emperor. 

(1915) 1915 Cal 773 (783): 16 Cri L Jour 561 
(571) (F B), Emperor v. Upendra- 
noth Dns. 

(1893) Rataulal 644 (652), Queen-Empress 

(1917) ik? Cai 123 (129); 18 Cri L Jour 385 
(391); 44 Cal 477, Fatteh Chand v. 
Emperor. 

2. (1925) 1925 Cal 887 (889); 26 Cri L Jour 
60G, Sheikh Ahdul v. Emperor. 

(1920) 1926 Cal 439 (441): 26 Cri L Jour 
567. Ciihnkari v. Emperor. 

(1910) 11 Cri L Jour 13 (14. 15): 3 Sind L R 
102, Impcrator t*. Minhicasayo. 

.3. (1903) 27 Bora G27 (G35), Emperor v. U'a* 
man Shivnram Damle. 

(1926) 28 Cri L Jour 19 (22); 99 Ind Cas 51 
(Cal), Mamnt .l/i v. Emperor. 
(1929) 1929 Mad W N 916 (950), Dorai- 
swamy Pillay v. Emperor. Motive 
for prosecution. 

4 (1928) 1928 Pat 320 (334): 29 Cri L Jour 325, 
Mt. Champ^i Pnsin v. Emperor. 

(192G) 1925 Bom 238 (240): 27 Cri L Jour 
•181. Kuluhnddin Khan v. Emperor. 

5. (1022) 1922 Pat 321 (321): 23 Cri L Jour 47, 

Emperor v. Dhim Lai Chamnr. 

6. (1024) 1921 Cal 257 (301): 25 Cri L Jour817 

(F B). Emperor v. Barcndra Kumar 
Ghnsc. 

7. (1932) 1932 Oudh 23 (25): 1932 Cri Cas 55: 

7 Luck 390: 33 Cri L Jour 167. Sita 
Ilam V. Emperor. 

8. (1929) 1929 Cal 617 (626) : 1929 Cri Cas 228: 

30 Cri L Jour 993 (SB). Padam 
Prashad TJ padhyaya \. Emperor. 

9. (1927) 1927 Cal 257 (258)*; 53 Cal 980 : 28 

Cri L Jour 273, Emperor v. 
din. 


(1930) 1930 All 24 (25) : 1930 Cri Cas 40 : 
31 Cri L Jour 38, Emperor v. 
Mohammad Israil. 

(1913) 14 Cri L Jour 556 (558) : 21 Ind Cas 
156 {G6\)t Emperor v. SheikhNeama- 
tullah. Recent possession of stolen 
goods. 

(1931) 1981 Gal 184 (188) : 1931 Cri Gas 248 : 
58 Cal 1051 : 32 Cri L Jour 836, 
Emperor v. Susen Behari Roy, 

(1924) 1924 Cal 1031 (1083) : 52 Cal 112 : 26 
Cri L Jour 11, Umadasi Dost v. 
Emperor. 

(1869) 6 Bom H C R 47 (52), Reg v. Rama- 
swami Mndaliar. 

(1929) 1929 Mad W N 577 (578), Mayandi 
Thevan v. Emperor. 

(1921) 1921 Gal 64 (65) : 23 Cri L Jour 344, 
Aintiddi Chou'kider v. Emperor. 

10. (1926) 192G Cal 139 (147) : 53 Cal 372 : 27 Cri 
L Jour 266, Khijiruddin\\. Emperor. 
(1933) 1983 Cal 5 (6) ; 1933 Cri Cas 25 : 84 
Cri L Jour 622, Miajan Biswas \. 
Emperor. 

(1933) 1938 Cal 718 (720) : 1933 Cri Cas 
1263 ; GO Cal 1457 : 35 Cri L Jour 
307, Sahebali v. Emperor. 

(1917) 1917 Mad 335 (335) ; 17 Cri L Jour 
19 (20), Sangan, Jn re. 

(1927) 1927 Mad *56 (58) : 27 Cri L Jour 
1164, Thangaya Nadar v. Emperor. 
(1934) 193-4 Nag 94 (95) : 1934 Cri Cas 877 : 
35 Cri L Jour 957, Abdul Aeis v. 
Emperor. 

(1928) 1928 Pat 326 (333): 29 Cri L Jour 
325, Ml. Champa Pasin v. Emperor. 
(1910) 11 Cri L Jour 16 (16) ; 3 Sind L B 
125, Emperor v. Murid. 

(1912) 13 Cri L Jour 750 (751) ; 6 Sind L R 
116, Emperor v. Chagan Rajaram. 
(1899) 1 Bom L R 784 (785), Queen Empress 
V. Babya bin Bhimappa. 
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summing up to the jury should divide up the evidence as it affects 
each individual accused.”^' 

(c) Failure to tell the jury that the accused should be acquitted if they 
had any reasonable doubt about his guilt. Bub see the under- 
mentioned cases. 


(d) Omission to state that even if the plea of alibi set up by the accused 
is not established, there is no presumption that the accused is 
guilty. 

(e) The failure to inform the jury that the mere fact that the accused 

had absconded for some time will not give rise to a presumption of 
his being guilty.^® 

(f) Omission to direct that the jury should reject irrelevant evidence,^® 

that they should nob allow the result of prior proceedings to affect 
their minds^^ or that they should not consider the conduct of one 
accused in judging the case of the other. 

(g) Omission to point out the absence of evidence material to tlie case for 

the prosecution.^® 

(h) Omission to point out the discrepancies between the evidence and 
the first information report^® or the discrepancies and contradictions 
in the evidence. 



Failure to state that tlie evidence of a hostile witness should be 
viewed with caution or should be rejected"^. 


(1933) 1933 All 128 (130) ; 1933 Cri Gas 283 : 
34 Cri L Jour 441 : 55 All 68, 

Dakhani v. 

(1926) 1926 Oal 728 (730) : 27 Cri L Jour 
398, llari Charan iMs v. Emperor. 

11. (1934) 1934 Cal 105 (109) : 1934 Cri Cas 

156 : 35 Cri L Jour 554 : 61 Cal 6, 
Khoda Bux v. Emperor. 

12. (1906) 4 Cri L Jour 502 (502. 503) (Mad), 

Para Thandan v. Para Senna 
^^oonji. 

(1898) 2 Weir 500 (500. 501). In re Sugali- 
'jadu. 

(1907) 5 Cri L Jour 427 (429) : 34 Cal 698, 
Jatindrn Nath Chatterjec v. Em- 
peror. 

(1880) 5 Cal 768 (769), Roshnn Doosadh v. 
Empress. 

(1881) Katanlal 172 (172), (^uecn-Empress 
V. liahi. 

13. (1025) 1025 Nag 154 (155) : 27 Cri L Jour 

217, Jiahim BtUf v. Emperor. 

(1027) 1927 Nag 117 (119) ; 28 Cri L Jour 
177, Sonia Koshti v. Emperor 
(1030) 1030 All 28 (29) ; 1030 Cri Cas II : 
52 All 207 : 30 Cri L Jour 1146, 
J nifnifiJian Sinijh v, Emperor. 

14. (1021) 1921 Cal 252 (251): 23 Cri L Jour 

244. Emperor V. TaribuHah Sheikh. 

16. (1010) 11 Cri L Jour 557 (558) ; 8 lud Cas 
52 (Cal), Asfar Sheikh v. Emperor. 

16. (1020) 1920 Cal 617 (625) ; 1929 Cri Cas 

228; 30 Cri L Jour 903 (SB), Padani 
Prasad U padhyayn \ . Emperor 

17. (1920) 1020 Cal 617 (619) ; 21 Cri L Jour 

551, Mir Monze -1/i v. Emperor. 


18. (1903) 27 Boca 620 (G34), Emperor v. 

Vaman Shirrain Dainle. 

19. (1875) 25 Suth \V R Cri 21 (21), Queen v. 

Gunga Onrind Paht. 

(1920) 1920 Cal 834 (834); 22 Cri L Jour 418. 
Raja Khan v. Emperor. 

20. (1926) 1926 All 429 (431) : 27 Cri L Jour 

785, Dhiraji y. Akasi. 

(1907) 5 Cri L Jour 424 (426) : 34 Cal 325, 
Dasaruth Mandal v. Emperor. 

(1885) 11 Cal 10 (12), Lein Tii y. Queen- 
Empress. 

(1925) 1925 Cal 729 (733): 26 Cri h Jour 
1000, Jessarat v. Emperor. 

21. (1926) 1926 Cal 139 (144) : 53 Cal 372 ; 27 

Cri I, Jour 266, Khijiruddin v. 
Kinperor . 

(1029) 1929 Cal 170(171) : .30 Cri L Jour 
912. Dtvnrkn Das v. Emperor. 

(1090) 2 Weir 501 (502), In rc Doga rrtSfj 7 f- 
thu'fadu Adikari Dmianna. 

(1921) 1921 Cal 257 (258): 22 Cri L Jour 
■175, Teneram Mondal y. Emperor 

22. (1032) 1032 Cal 203 (294) ; 1032 Cri Cas ->6. » 

50 Cal 136: 33 Cri L Jour -Hi, 
Traiiokyanath v, Emper-.r. 

(1030) 1930 Cal 276 (278) ; 1930 Cri C.x-; 3.V.; 
57 Cal 12GG : 31 Cri Jj Jour 1207. 
I'ntuhayuin Oooai v. E ni pernr. 

(1932) 1932 Cal .523 (.523) : 1932 Cri Cas -OS: 
33 Cri L Jour 601. .Uz v. Em- 

peror. 

(1931) 1031 Cal 101 (107. .lO^); 1031 Cri Cas 
407 ; 58 Cal MOl ; 32 Cri L Jour 768, 
J'rc/iflla Kumar Sari, or v. Em tieror. 


Sec. 297 
Note 12 
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Notes 
12—13 


(j) Omission to stato that the evidence of a witness who deposes with- 
out taking the oath should be relied upon with caution.^^ 

(k) Omission to place before the jury the inordinate delay in preferring 
the complaint.^* 

(l) See also the undermentioned cases.^® 

13. Effect of misdirection. 

Under S. 423, sub-s. 2, infra, a verdict of the jury can bealtered or reversed 
only on proof of misdirection by the Judge or misunderstanding of the law by the 
jury. But it is not every misdirection and non-direction that will be a ground for 
reversing the verdict of the jury. By S. 537, Cl. (d), when the misdirection does 
not occasion a failure of justice, the verdict cannot be altered. So in appeals 
against the verdict of a jury it must be shown (a) that there was misdirection and 
(b) that such misdirection resulted in a miscarriage or a failure of justice.^ The 


23. (1014) 1914 Cal 276 (279) : 41 Cal 406: 14 

Cri L Jour 485 (FB), Nnfar Sheikh v. 
Emperor. 

24. (1931) 1931 Cal 10 (11) : 1931 Cri Cas 42: 32 

Cri L Jour 186, Eavi Charitar Duhay 
V. Emperor. 

25. (1934) 1934 Oudh 354 (359) : 1934 Cri Cas 

1040 : 35 Cri L Jour 1066, Lai 
Bchari Simjh v. Emperor. Omission 
to explain important point of law, 
viz., point as to applicability of 
S. 149, I. P. C., held to amount to 
misdirection. 

(1934) 1034 Pat 537 (538): 1934 Cri Cas 
1192 : 36 Cri L Jour 28. Kuldip 
Simjh V. Emperor. Defective nature 
of test identification — Failure to 
charge jury with reference to defect 
is misdirection. 

(1934) 1934 Cal 610 (614) ; 1934 Cri Cas 
008 ; 61 Cal 991 : 35 Cri L Jour 1367, 
Superintendent nnd Bcmcmhrancer 
oj Lc'jal Affairs, liengalw Emperor. 
Omission to consider if the right of 
private defence existed at the parti- 
cular moment of the alleged attack. 
(1934) 1934 Cal 022 (623) : 1934 Cri Cas 907: 
35 Cri L Jour 1216, Zluhanimad 
Samirnddin v. Emperor. Failure to 
comment upon important aspect of 
case. 

Note 13. 

1. (1927) 10*27 Nag 117 (118) : 28 Cri L Jour 
I'T, 6'oni<i Koshti v. Emperor. 

(1028) 1028 Pat 326 (:iS3) : 7 Pat 845 : 29 
Cri L Jour 325, Mt. Champa Pasin 
V. Em)'cror. 

(1933) 1933 P C 218 (221) : 1933 Cri Cas 
1302 : 34 Cri L .lour 886 (PC). Basil 
Banger Lmvrence v. Emperor. 

(1929) 1020 Mad N 9lG (952), Dorai- 
sivoiny Pillaij v. Emperor. 

(1918) 1018 Cal 140'(1 11) : 19 Cri L Jour 
019, Emperor v. jsinjoddi. 

(1800) 5 Suth W R Cri 80 (02), Queen v. 
Elahi Bux. 

(1913) I I Cri L Jour 038 (638) : 21 lud Cas 
086 (All), l/oo^jcr V. Emperor. 


(1891) 15 Bom 452 (486), Queen’Empress v. 
Dada Ana. 

(1932) 1932 Gal 295 (296) : 1932 Cri Cas 264: 
33 Cri L Jour 477, Qolam Asphia v. 
Emperor. 

(1933) 1933 Mad W N 320 (323), Arumuga 
Goundan v. Emperor. 

(1867) 7 Suth W R Cri 69 (70), Queen v. 
Bammoin Sein. 

(1901) 5 Cri L Jour 168 (170) (Bom), Etm 
peror v. Mahamed Khan Sultan 
Khan. 

(1895) 19 Bom 749 (763), Queen'Empress v. 

Bamachandra Qovind. 

(1868) 5 Bom H C R Cri 85 (91, 92, 94), Beg 
V. Fattechand V astachand. 

(1873) 20 Suth W R Cri 33 (83), Queen v. 
Bamchurn Ghose. 

(1908) 8 Cri L Jour 361 (372) : 1 Sind L R 
104, imperator v. Kilaitdali Shah. 
(1927) 1927 Pat 370 (875) ; 7 Pat 15 : 28 Cri 
L Jour 692, Bamcharitcr Singh v. 
Emperor. 

(1923) 1923 Pat 103 (103) : 23 Cri L Jour 91. 

Someshwar Jha v. Emperor. 

(1927) 1927 Oudh 549 (549) : 28 Cri L Jour 
937, Babban v. Emperor. 

(1910) 8 Ind Cas 719 (719) : 11 Cri L Jour 
701 (Mad), Sivasami Pillai v. 
Emperor. 

(1917) 1917 Mad 770 (770) : 18 Cri L Jour 
15 (16), Anipc Palladu, In re. 

(1916) 1916 Mad 1224 (1225) ; 16 Cri L Jour 
618 (618), In re Chinnu. 

(1909) 10 Cri L Jour 11 (12) : 2 Ind Cas 434 
(Mad), Thoolipatti Bama Gowndan 
v. Emperor. 

(1884) 2 Weir 488 (489), In re Government 
Pleader. 

(1903) 26 Mad 1 (9, 15), Emperor v. Edward 
IVilliam Smither. 

(1670-71) 6 Mad H C R 120 (121), In re 
Shriram Venkatasami. 

(1928) 1928 Cal 769 (771) : 30 Cri L Jour 
825, Ambar Alt v. Emperor. 

(1927) 1927 Oal 680 (682) : 64 Cal 689 : 28 
Cri L Jour 689, Haji Ayab Uandal 
V. Emperor. 



Conclusion op Trial in Cases tried by Jury 


1619 


same principle will apply with regard to a non-direction.® What is miscarriage 
of justice should be judged from the facts and circumstances of each ease. In a 
recent Allahabad case® the Court remarked that a “miscarriage of justice through 
misdirection means that there must be a reasonable ground for apprehending that 
the misdirection may have affected the jury’s verdict.” It has not been inter- 
preted to mean that the appellate Court must find before setting aside a verdict 
that the accused was entitled to an acquittal on the evidence. If this were so, 
there is no object in ordering a new trial. It means that there must be a reasonable 
ground for apprehending that, but for the misdirection, the jury may have arrived 
at a different verdict,* or putting it in another way, “whether in spite of the 
misdirection the conviction and verdict are not justified in law, as they stand,” 
and if they are justified there is no failure of justice.® Where the appellate Court 
finds that there is misdirection, it can under S. 423 either acquit the accused 
setting aside the verdict, or reduce the sentence or order a new trial with a fresh 
jury.® In trials by tlie High Court Sessions, by virtue of the provisions in Letters 
Patent of the High Courts, the verdict may be reviewed.^ 


(1927) 1927 Cal 398 (401) : 28 Cri L Jour 
485, Azimuddet! v. Emperor. 

(1922) 1922 Cal 106 (107) : 24 Cri L Jour 143, 

and Remembrancer 
of Le<jal Affairs v. Skijam Sunder 
RJtuniiji. 

(1909) 10 Cri L Jour 498 (499) ; 4 Ind Cas 
120 (Cal) Kcsliab I'ul v. Emperor. 
(1805) 22 Cal 377 (383). Krishna Dhnn 

Vandal v. Queen- Empress. 

(1894) 21 Cal 955 (978), U'«/a^Zar Khan v. 
Empress. 

(1875) 24 Suth W E Cr 77 (79), Queen v. 

Chunder Koomar uzoomdar . 
(1873) 10 Suth W R Cr 71 (72). Queen \. 
Hajeoomar Bose. 

(1872) 18 Suth W R Cr G6 (G7). Queen v. 
yiuthoora Sinr/h. 

(18G6) 5 Suth W R Cr 13 (14). Queen v. 
Choonee. 

(1929) 1929 Bom 290(301,305): 1920 Cri Cas 
114 : 53 Bom 479 : 31 Cri L Jour G5, 
Emperor \. C. E. liinf/. 

(1900) 2 Bom L R 1129 (1130), Queen- 
Empress V. Shettpa. 

(19C0) 2 Bom L E 751 (752), Queen-Empress 
V. Sangaya. 

(18GC) 5 Suth W R Cr l{l),Queen v. Sheikh. 
Magon. 

2. (1873) 10 Bom H CR75(88),i?c5 v. Pcstanji 
Din ska. 

(1915) 1915 Bom 249 (251) ; 40 Bom 220 : 
17 Cri L Jour 133. Eakira Appaya v. 
Emperor. 

(18G8) 10 Suth W R Cr 7 (8). Qtieen v. 
Ramyopal Dhur. 

(1870) 13 Suth W R Cr 23 (24), Queen v. 
Sheppard. 

8. (1930) 1930 All 28 (29) : 1930 Cri Cas 44 : 52 
All 207 ; 30 Cri L Jour ll lG, Jag- 
mohnn Singh v. Emperor. 

4. (192G) 1926 All 429 (431) : 27 Cri L Jour 
785, Dhiraji v. Afcusi. 

(1934) 1934 Cal 847 (849) : 1934 Cri Cas 
1361 ; 02 Cal 337 : 3G Cri L Jour 358, 


Ilu V. Emperor. 

[See (1933) 1933 PC 124 (133) ; 1933 
Cri Cas 442 : .34 Cri L Jour 322 
(P C), Dwarhanath Varma v. 
Emperor.'\ 

5. (1917) 1917 All 173 (175) : 18 Cri L Jour 491 

(493) : 39 All 348, Ikramuddin v. 
Emperor. 

6. (1930) 1930 Cal 370 (378) : 1930 Cri Cas 

G34:S8Cal 96:32 Cri L Jour 10, 
Govt, of Bengal v. Santiram Mondal. 
(1922) 1922 Cal 505(506) : 24 Cri L Jour 76, 
Abdul Gohur Sikdar v. Einperor 
(1924) 1024 Cal 625 (628) : 26 Cri L Joor-^ 
HnssenuUa Sheikh v. Emj/eror 
(1898) 25 Cal 711(716), Taju y. Empress. 
(1933) 1933 Bom 153 (155. 156) : 35 Cri L 
Jour 747 : 1933 Cri Cas 465, Rayiia- 
chandra v. Emperor. 

(1925) 1925 Sind 116 (123. 125): 25 Cri L 
Jour 761, Tapandas v. Emperor. 
(1918) 1918 Low Bur 104 (105, 107, 108): 18 
Cri L Jour 929 (930, 933): 9 Low 
Bur Rul GO, Them .}[,iin v. Em- 


(1909) 

(1029) 

(1000) 

(190-2) 

(1932) 

(1926) 

(1933) 

7. (1800) 




9 Cri L Jour 567 (567) : 32 Mad 179. 
The Public Prosecutor v. liovunri 
Vottvjadji. 

1029 Cal G17 (622) : 1929 CriCas22S • 
30 Cri L Jour 993 (S B). padam 
1‘rashad V pndhyaya v. Emperor. 

\ Cal W N 576 (581), Sadhu Sheikh 

V. Emimcss. 

29 Cal 782 (791), Jamiruddi ^[■!$sn!i 
V. Emperor. 

1932 Oudh 23 (25); 19:12 Cri Cas 5.> : 
7 Luck 390 : 33 Cri L Jour 167. Siia 
Ram V. Emperor. 

19-26 Nag .53 (54): -20 Cri L Jour 
1090, Ramprasad v, Ei>:/>cr(,r. 

1933 Bom 153 (156;: 1933 Cri Cas 
465 : 35 Cri L J our 7 l « . Uamachandra 

V. Empert^r, 

17 C;vl 612 (667, 668), Queen Empress 
V. O’Hara. 
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Sec. 297 
Notes 
13-18 


An appeal would not lie to the Privy Council merely on the ground of 
misdirection.^ See also the undermentioned cases^ where the principles'on which 
the Privy Council would exercise their jurisdiction in criminal cases have been 
laid down. 


14. Duty of appellate Court in reviewing a charge. 

The appellate Court in reviewing the charge to a jury should Judge it as a 
whole. It is sufficient to see whether the tendency of a charge taken as a whole 
has given a correct or incorrect direction to the mind of the jury.^ 

15. Record of charge to jury. — See Notes to Section 367, infra. 

16. Effect of a juror not understanding the charge. 

Where one of the jurymen is unacquainted with the language in which the 
charge is made and so is unable to follow it, it has been held by the Privy Council 
that the whole trial is vitiated,' See also S. 278. 


17. Effect of a bad charge. 

Where a charge is inadequate and insufficient and it does not assist the jury 
to exercise their function as jurymen or place before them clearly the issues to be 
decided, the whole trial will be bad.' But the question in each case would be 
whether there was a failure of justice consequent on such bad charge.* See also 


Note 13, ante, 

18. When Judge can re-charge the jury. , t ^ j 

In cases where the jury returns an unintelligible verdict, the Judge instead 

of asking questions under S. 303 may again sum up the case to them and direct 
them to give a fresh verdict.' 

But the Judge cannot re-charge the jury and ask them to return a fresh 
verdict merely because he disagrees with their first verdict.* 


9. (1893) 
(1914) 

9. (1925) 
(1913) 

1. (1921) 
(18G9) 
(1873) 
(1898) 
(1918) 
(1914) 


V. 


V. 


1. (1933) 


15 All 310 (315) (P C), In the matter 
of Maccrca. 

1914 P C 116 (126, 127): 16 Cri L 
Jour 309 (P C), C)M7}ning Ar7iol(l v. 
Einpcror. 

1925 P C 305 (306) (P C), Sha/i 
Ahi/iad V. Emperor. 

15 Cri L Jour 144 (144) : 41 Cal 568. 
Clifford V. E)npcror. 

Note 14. 

1921 Cal 73 (74): 23 Cri L Jour 342, 
Bari Chnra7t Das v. Emperor. 

12 Suth W R Cr 80 (80), Queen 
Gogalo. 

20 Suth NV R Cr 41 (44), Qiiccn 
Bimcha7td Mookerjee. 

2 Cal W N 702 (706), Q7tcen Empress 
V. Bhairab Chu7idcr. 

1918 Cal 72 (72) : 19 Cri L Jour 959, 
Emperor v. Kabili Katoyii. 

1914 Low But 65 (119): 7 Low 
Bur Rul 143: 15 Cri L Jour 80,O.S. 
Clifford V. Emperor. 

Note 16. 

1933 P C 208 (209) : 1933 Cri Cas 
1306 : 34 Cri L Jour 843 ; 12 Pat 811 
(P C) lias Jiehari Lai v.E7npcror. 
[See also (1904) 1 Cri L Jour 598 
(598) (Bom), Emperor v. Bhava7iTao 

Vithalrao.^ 


1. (1926) 
(1866) 
(1903) 
(1929) 

(1868) 

(1864) 

(1921) 

2. (1924) 
(1870) 

1. (1930) 

2. (1935) 


Note 17. 

1926 Nag 63 (54) : 26 Cri L Jour 1090, 
Ra77iprasad v. Emperor. 

5 Suth VV R Cr 68 (69), Queen v. 
Jehen Bakush. 

80 Cal 822 (830), Birendra Lai Bha- 
duri V. Etnperor. 

1929 Cal 182 (185) : 56 Cal 840 : 80 
Cri L Jour 580, Babarali Sardar v. 
Emperor. 

9 Suth W R Cr 52 (53), Queen v. Deo- 
7iath Bajjur. 

Suth W R (Gap) Cr 15 (15), Queen v. 
Mahadeo. 

1921 Cal 269 (270): 23 Cri L Jour 41, 
QangadharQoala v. Reginald William 
Lcmo7i Reed. 

25 Cri L Jour 294 (296) : 76 Ind Cas 
966 (Cal), Eynperor v. Charu C/iun- 
der Milker jec. 

14 Suth W R Cr 66 (66), Queen v. 
Siitya alias Silara/n Puttoah. 

Note 18. 

1980 Cal 320 (320) : 1930 Cri Cas 401 : 
57 Oal 61 : 31 Cri L Jour 761, Hamid 
AH V. E7nperor. 

1985 All 1020 (1022); 1935 On Gas 
1254 : 36 Cri L Jour 1377, Dor% v. 
Emperor. 
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Duty of Judge (1) such casos it is the duty of the 

Judge — 

(а) to decide all questions of law arising in the course of 
the trial, and especially all questions as to the relevancy of facts 
which it is proposed to prove, and the admissibility of evidence 
or the propriety of questions asked by or on behalf of the parties ; 
and, in his discretion, to prevent the production of inadmissible 
evidence, whether it is or is not objected to by the parties; 

(б) to decide upon the meaning and construction of all 
documents given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given ; 

((^) to decide whether an}^ question which arises is for 
himself or for the jury, and upon this point his decision shall 
bind the jurors. 

(2) The Judge may, if he thinks proper, in the course of his 
summing up, express to the juiy his opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant to 
the proceeding. 

Illustrations. 

(a) It is proposed to prove a statement made by a person not being a witness in the case, 
on the ground that circumstances are proved which render evidence of such statement 
admissible. 


* (Code of 1882— S. 298— Same.) 

(Code of 1872— S. 256.) 

256. It is the duty of the Judge to decide all questions of law, and especially all 

questions as to the relevancy of facts which it is proposed to prove, 
Duty of Jnd(/c. the admissibility of evidence, or the propriety of questions asked 

by parties or their agents, which may arise in the course of the 
trial : and, in his discretion, to prevent the production of inadmissible evidence, whether it 
is or is not objected to by the parties ; 

to decide upon the moaning and construction of all documouls given in evidence at the 

trial ; 

to decide upon all matters of fact which it may be nccc.ssary to prove in order to enablo 
evidence of particular matters to be given ; 

to decide whether any question which arises is for himself or for the jury; and upon 
this point his decision shall be final. 

The Judge may, if he thinks proper, in the course of his summing up, express to the jury 
his opinion upon any question of fact, or upon any 'question of mixed law and fact, relevant 
to the proceeding. 

lUusiratio7is. 

(a) It is propo.scd to prove a statement made by a person not called as a witness, under 
circumstances which render evidence of his statement admissible. 

It is for the Judge, and not for the jury, to decide whether the existence of tbo.so cir* 
cumstanccs has been proved. 

(b) It is proposed to give secondary evidence of a document, the oiigir.al of which is 
alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has l:ocn lost or des- 
troyed. 


Seo. 298 
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Sec. 298 
Notes 
1—2 


It is for the Judge, and not for the jury, to decide ^vhether the existence of those circum- 
stances has been proved. 

(ft) It is proposed to give secondary evidence of a document the original of which is 
alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or destroyed. 


Synopsis, 


Note No. 


Scope and object of the Section. 1 

Judge to decide all questions of law 
- arising in the coufse of the trial. 2 
Relevancy and admissibility to be 

decided by the Judge. 3 

Propriety of questions asked by or on 

behalf of the parties. ^ 4 

"To prevent the production of inadmis* 


sible evidence whether it is or is not 


Note No. 

objected to by the parties." 5 

"In his discretion.'* 6 

Construction of documents — Clause (b). 7 

"To decide upon all matters to 

enable evidence of particular 
matters to be given"— Clause (c).^ 8 

When and bow far a Judge may give 
bis opinion on questions of fact — 
Clause (2), ^ 


Other Topics. 


Competency of witnesses, See Note 2, Pts. 11 
- to 14. . 

Evidence to be hcfird ftud not prior dcposi* 
tion<. See Note 3, Pt, 14. 

Functions of Jvidge and jury distinct. See 
Notol.Pt.2. 

Inadmissible evidence. See Note 3, Pt. 5; 

Note 5. Pts, 4 to G; Note 6. 

Judge’s opinion and jury’s liberty to form 


their own. See Note 9. 

Slisdirection. See Note 9, Pt. 19. 

Objections to evidence to be heard in absence 
of jury. See Note 3, Pt. 5. 

Sufficiency of evidence for jury. See Note 1, 
Pt. 2. 

Value of confessions. See Note 3, Pts. 9 and 10. 
Voluntary nature of confessions for Judge. 
See Note 8, Pts. C, 7, 8 and 12. 


1 . Scope and object of the Section. , t 3 j 

This Section and the next specify the duties of the Judge and the jury 

respectively^ and embody the general principle that the question what the jury 

are to receive is for the Judge and what they are to believe is for the J^ry : ^n 

other words the question whether there is any evidence is for the Judge , wiietne 

there is sufficient evidence is for the jury.^ . , u u on 

The provisions of this Section _ show that the Judge should evince 

interest in the case even from its beginning. 

2. Judge to decide all questions of law arising in the course 

The decision on all questions ot law arising in the course o 
Bolelv for the Judge' whoso direction thereon is absolute and binding on 
jury.'*^ In other words the jury is to take the law^rom the Judge. 

The following questions are for the Judge : it 

1 Whether, when an adult woman bad consented to sexual l 

would be an offence of rape within the meaning of the Indian Penal 

Code.* — 


Section 298 — Note 1- 

1 (1S95) 10 Bom 741 (742, 743), Queni’Em- 
press V, Hego Montopovlo. 

2.{lfi89) Ratanlal 452 (453). Quccyi-Emprcss 
V. Lai Sinij. 

3 (1930) 1980 All 534 (536) : 1930 Cri Gas 759 : 

32 Cri L Jour 158, Stiraj Prasad v. 
Emperor. 

Note 2. 

1. (lSG7)8Suth W R Cr 87 (88). Queen v. 
Nobo Kisto Ghosc. 

( 1910 ) 1916 Pat 236 (238) : 1 Pat L Jour 


317 : 17 Cri L Jouc 353 (355), Eknath 
Sahau V. Emperor. 

(1927) 1927 Cal 200 (202); 28 Cri L Jour 201, 
Isu Sheilch v. Emperor. 

2. (1873) 20 Suth W R Cr 41 (42). Queen v. 

(1929) 1929 Cal 57 (60) : 56 Cal 150: SO On 
' L Jour 435, Revati Mohan v, Empe- 

3. (1895) Bl't'anlal 736 (737), Queen-Empress 

V. Bhavmia. ^ 

4. (1895) 19 Bom 735 (736). Queen-Empress v. 

Madhv Rao. 
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2. In a case of defamation whether the imputation found to have been 

made and the harm found to have been the probable or expected 
result were such as to satisfy the offence of defamation.^ 

3. Whether a particular communication is a privileged one or not.® 

4. Whether any evidence had been given on which the jury could 

properly find the question for the party on whom the onus of proof 
lies.^ 

5. Whether a person is an accomplice.® The High Court of Calcutta has 

however taken the view that it is the duty of the Judge only to put 
all the facts before the jury and it is for them to decide whether he 
is an accomplice whose testimony has to be received with caution.® 

6. Whether there is corroboration.^® 

7. Whether a witness is capable of testifying as a witness, though after 

the Judge has decided in favour of his competency it is for the jury 
to decide on the amount of credit to be given to such a witness. So 
the question whether a child^® or a deaf and dumb person^® or one 
who is unable to take the oath^^ can be examined as a witness should 
be decided by the Judge as provided by Section 118 of the Evidence 
Act, 

8. Whether a charge under Section 498 of the Penal Code is proper* in 

the absence of a complaint under Section 199, a7ite.^^ 


3. Relevancy and admissibility to be decided by the Judge. 

It is the duty of the Judge to decide whether a certain piece of evidence is 
admissible or relevant.^ In introducing evidence in a trial with the aid of a jury 
the Judge should be very careful to see that there is no miscarriage of justice.® 
He should decide about the admissibility as and when it arises and should, if the 


evidence is inadmissible, shut it out from 

5. (1879) Ratanlal 140 (140), In re, Pitaniber. 

6. (1868) 10 Suth W R Cr 14 (15), Queen v. 

Chunder Kayit. 

(1898) 25 Cal 736 (741), Abbasheade v. 
Queen'Evtpress. 

7. (1915) 1915 Cal 773 (777) : 16 Cri L Jour 561 

(565) (F B), Emperor v. Upendra 
Nath Das. 

B. (1903) 26 Slad 1 (6, 7), Emperor v. Smither. 

9. (1927) 1927 Cal 460 (461) : 28 Cri L Jour 
278, E. St. C. Afoss v. Emperor. 

10. (1932) 1932 Cal 295 (296, 297) : 1932 Cri Cas 

264 : 33 Cri L Jour 477, Qolnm 
Asphia V. Emperor. 

[See also (1929) 1929 Cal 57 (59) : 
56 Cal 150: 30 Cri L Jour 435, Rebati 
Mohan v. Emperor.'\ 

11. (1913) 14 Cri L Jour 485 (489) : 41 Cal 406, 

Nafar Sheikh v. Einj^eror. 

12. (1867) 8 Suth W R Cr 60 (60). Queen v. 

ITosseinee. 

(1900) 4 Cri L Jour 412 (413, 414) (Cal), 
Sheikh Eakir v. Emperor. 

(1923) 1923 Lab 332 (333) : 25 Cri L Jour 
317, Hussain Khan v. Emperor. 

13. (1912) 13 Cri L Jour 271 : 14 Ind Cas 655 

(Mad), Venlcaltan v. Emperor. 

Cr. P. C. 204 & 205 


the jury.-* The moment to decide the 

14. (1918) 1918 Bom 212(213) ; 19 Cri E Jour 

593, Emperor v. HariRamJi Ravar. 

15. (1935) 1935 Pat 357 (357) ; 1935 Cri Cas 987: 

36 Cri L Jour 856, Ramjanam Titoari 
V. Emperor. 

Note 3. 

1. (1889) Ratanlal 452 (453, 456), Queen-Em- 

press V. Lai Sing. 

(1889) Ratanlal 491 (492), Queen-Empress 

V. Tulsaji. 

(1935) 1935 Sind 115 (120): 1935 Cri Cas 
494 : 29 Sind L R 121 ; 36 Cri L Jour 
1310, Bhiirasingk v. Emperor. Evi- 
dence oi previous conviction. 

2. (1926) 1920 Cal 147 (149): 27 Cri L Jour 

277, Keraxoat Mandal v. Emperor. 

3. (1906) 4 Cri L Jour 332 (333) (Bom), Empe- 

ror V. Dhagivedu. 

(1919) 1919 Lab 184 (186): 20 Cri L Jour 
305. Singh v. Emperor. 

(1898) 25 Cal 401 (403), Ramjibun .'>erow- 

gy y. Oghorc Nath Chutlerjee. Civil 
case. 

(1929) 1929 Cal 017 (620) : 1029 Cri Ca.s 2 >S- 
30 Cri L Jour 093 (S B;, l‘adam l>ra- 
$had U pndhijaya v. 

(1894) Ratanlal 730 (730, Queen-Empress 
V. Balappa. 
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question of admissibility is when the evidence is sought to be admitted.* If in- 
admissible evidence is once let in, any later exhortation to the jury to ignore thafc 
will be insufficient {see Note 11 to S. 297) and it is always desirable that the jury 
should be asked to retire from the Court when the question as to the admissibility 
of a particular piece of evidence is being discussed.® The Judge should decide that 
a confession is voluntary before admitting it and placing it before the jury*^ 
although such a question is one of fact. The reason is that all facts preliviinaty 
to the admissibility of evidence are for the Court.’ The Judge is not concerned 
with the truth of the confession, even if he is satisfied that it is true, but if its 
voluntary nature is doubted then the Judge 'should exclude it under the law.® 
When the Judge has decided on its admissibility it is for the jury to see whether 
it is true and can be relied upon and one test which they will apply is whether 
it appears to them to have been freely and voluntarily made.® See also the 
undermentioned case'® and Note 4 to Section 299. Similarly the Judge has 
to see if the confession is vitiated by any other circumstance mentioned in 
Secions 24. 25, etc. of the Evidence Act." He should never leave it to the- 
jury to decide about the admissibility of the confession." The documents, if any,, 
should not be admitted without strict proof." 

The Judge should see that witnesses depose before the jury the facts known 
to them ; it is irregular to read their deposition in the prior trial and ask them if 


4. (1932) 1932 Sind 201 (205) : 1932 Cri Gas 

810 : 26 Sind L R 302 : 34 Cri L Jour 
147, Pharho Shehtvali v. Emperor. 

5. (1938) 1933 Cal 835 (837) : 1933 Cri Cas 

1495: 34 Cri L Jour 1087 (S B), Kali 
Charan v. Emperor. 

6. (1901) 25 Bom 168 (171), Queen-Empress v. 

Basvanta. 

7. (1907) 6 Cri L Jour 164 (174): 32 Bom 111, 

Emperor v. Narayan Raghunath 
Patki. 

8. (1925) 1925 Cal 587 (588, 598): 52 Cal 67 : 

26 Cri L Jour 782, Emperor v. 
Panchkari Dult. 

9. (1918) 1918 Cal 72 (72): 19 Cri L Jour 959, 

Emperor v. Kabili Katoni. 

(1898) Ratanlal 952 (952), Queen-Empress 
V. Balya Dagdu. 

(1934) 1934 Cal 853 (855): 1934 Cri Cas 1368: 
02 Cal 312 : 36 Cri L Jour 485, An* 
simuddeen V. Emperor. Judge say- 
ing that voluntary nature of confes- 
sion should bo treated by them as 
concludod by bis decision to admit 
it in evidence commits a misdirec- 
tion in his charge. 

[Compare (1934) 1934 Cal 636 (640) : 
1934 Cri Cas 929 : 61 Cal 399 : 35 Cri 
L Jour 1479, Naijabshana v. Empe- 
ror. Judge saying that the jury 
would have to form an independent 
judgment as to whether the confes- 
sion had been obtained by undue iu- 
jluonce — Held in the circumstances 
of case that the charge was viti- 
ated by misdirection.] 

10. (1929) 1929 Cal 726(727, 728): 1929 Cri Cas 

362: 57 Cal 649 : 31 Cri L Jour 909, 
Khiro Mondol v. Emperor. 


(1925) 1925 Cal 887 (888) : 26 Cri L Jour 
606, Sheikh Abdul v. Emperor. 

(1909) 10 Cri L Jour 65 (66, 68): 2 Ind Cas 
517 (Bom), Emperor v. Kesari Bayal 
Kanji. 

11. (1900) 27 Cal 295 (302), Queen-Empress v. 

Jadab Das. 

(1917)1917 Low Bur 93 (98): 18 Cri L. 

Jour 383 (384), Nga Ba v. Emperor. 
(1921) 1921 Bom 70 (71) : 45 Bom 1086 : 22 
Cri L Jour 318, Dinanath Sundaraji 
Bavte V. Emperor. 

(1865) 4 Sutb W R Cr 1 (2), Queen v. Gu- 
nesh Koormee. 

(1919) 1919 Cal 11 (18) : 20 Cri L Jour 833, 
Mobarak Alt v. Emperor. 

(1915) 1915 Bom 249 (252; : 40 Bom 220 : 17 
Cri L Jour 133, Fakira Appaya v. 
Emperor. 

(1916) 1916 Cal 352 (352, 353) : 17 Cri L 
Jour 188 (189), Emperor v. Anskt 
Bibi. 

12. (1895) Ratanlal 748 (749), Queen-Empress 

V. Menga Budhia. 

(1933) 1983 Cal 187 (188): 1933 Cri Cas 238: 
34 Cri L Jour 369, Baldco v. Empe’ 
tor. 

(1918) 1018 Cal 88 (91) : 19 Cri L Jour 305 : 
45 Cal 557, Amtruddin Ahmed v. 
Emperor. 

(1896) Ratanlal 842 (842), Queen-Empress 
V. Qanu Bin Mathaji. 

(1913) 14 Cri L Jour 625 (G31) : 21 Ind Cas- 
673 (Bom), Oangapa Kardepav. Em- 
peror. 

13. (1880) 6 Cal L R 390 (390). Empress v, 

Jlaran Chunder Milter. 

(1908) 8 Cri L Jour 6 : 35 Cal 581, Natabar 
Qhose V. Emperor. 
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it is true. See also the following case,** where the advantage of the jury hearing 
the evidence as it is deposed to by the witnesses before them is pointed out. 

See also the undermentioned decision as to whether a Judge’s admission 
of evidence amounts to a ^'decision” within the meaning of Letters Patent 
Clause 26.*® 

4. Propriety of questions asked by or on behalf of the parties. 

Vide also Sections 148 to 152 of the Indian Evidence Act. The Judge 
should control the examination-in-chief by the prosecution and require only legal 
questions to be put in a legal way.* Similarly it is his duty to control the cross- 
examination in such a way as to disallow any question which is improper or 
misleading.^ 

5. “To prevent the production of inadmissible evidence whether it is or 

is not objected to by the parties.” 

An erroneous omission on the part of the parties to object to the admissi- 
bility of a piece of evidence will not render it admissible if otherwise it is not.* 
This Section, therefore, provides that the Judge may prevent the production of 
inadmissible evidence, whether it is or is not objected to by the parties.**^ In 
Abbas Peada v. Queen-Empress," their Lordships of the Calcutta High Court 
observed : 

“This is a wise provision of tho law, because in many of these cases tried in the 
Sessions Court by a jury sometimes the prisoners are not defended at all, and sometimes 
defended by persons not fully qualified for their work. It is therefore the duty of the Judge 
to see that evidence which is not admissible in itself should not be allowed to go in to the 
prejudice of the accused.” 

14. (1924) 1924 Lah 17 (19) : 4 Lah 382 : 25 Cri 

L Jour 377, John Thomas Lymev. 

Emperor. 

15. (1085) 1935 Mad 486 (495): 1935 Cri Cas 

686 : 58 Mad 523 : 36 Cri L Jour 1398 
(1418, 1425) (F B), Emperor v. i?a- 
manuja Ayyangar. 

Note 4. 

1. (1918) 1918 Pat 146 (152) : 19 Cri L Jour 

789, Ritbaran Sinyk v. Emperor. 

2. (1933) 1933 Lah 667 (668) : 1933 Cri Cas 

889 I 34 Cri L Jour 606, AH v. 

Emperor. 

Note 5. 

1. (1897) 10 All 76 (92) (P C), A. B. Miller v. 

Babu Madho Das. 

(1874) 11 Bom H C R 44 (45). Rey v. Daya- 
nand. 

(1909) 10 Cri L Jour 65 (67. 68) : 2 Ind Cas 
517 (Bom), Emperor v. Kesari Dayal 
Kanji. 

(1920) 1920 Bom 244 (213) : 44 Bom 192, 

Narhari Ilari Vaidya v. Ambabai 
Balkrishna Sansari Kar. 

(1925) 1925 Cal 587 (588) : 52 Cal G7 : 2G 
Cri L Jour 782, Kuiptror v. Banch 
Kari Dutt. 

(1925) 1025 Cal 887(888): 26 Cri L Jour 606. 

Sheikh Abdul v. Emperor. 

(1903) 26 Mad 38 (40), Tluindavaraya Mu- 
dali V. Emperor. 

(1918) 1918 Pat 201 (202) : 19 Cri L Jour 
886, Ram Bhaywan v. Emperor. 

Omission to object to mode of proof. 

(1931) 1931 Pat 345 (345) ; 1931 Cri Cas 793 ; 


32 Cri L Jour 1025, Phekan Singh v. 
Emperor. 

(1932) 1932 Sind 201 (204, 205) : 1932 Cri Cas 
810 : 26 Sind L R 302 : 34 Cri L Jour 
147, Phorho Shahioali v. Emperor. 
la (1867) 7 Suth W R Cr 2 (2), Queen v. Kali 
Charn Ganyooly. 

(See (1864-1866) 2 Bom H C R 125 
(126), Rey v. Timini. Evidence of 
character and previous conduct of a 
prisoner, ought not to bo allowed to 
go to the jury. 

(1867) 8 Suth W R Cr 11 (12). Queen 
v. Phool Chand. 

(1868) 10 Suth W R Cr 57 (58). Queen 
V. Ram Oopat Dhur. 

(1871) 15 Suth W R Cr 87 (39), Queen 
V. Mahimn Chundcr Dnss. 

(1868) 10 Suth W K Cr 39 (39), Queen 
V. Kalum Sheikh. 

(1926) 1926 Cal 793 (794) : 27 Cri L 
Jour 641, Gahur Howldar v. Em- 
peror. 

(1897) Ratanlal 924 (925), y:uc,«- 
Empress v. SomaDalji. Judge should 
not refer to evidence beforo tho 
committing Magistrate witho.’t mak- 
ing the depositions e.\]iil>us in his 
own proceedings. 

(1867) 7 Suth SV R Cr 72 (72), Queen 
V. Bhekoo Sinijh. 

(1880) 5 Cal 768 1760), Roshan Doosadh 
V. Empress.] 

■2. (1898) 23 Cal 736 (710), .IWus Peada v. 
Q iieen • E mi’ress. 
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Seo. 298 The fact that the accused puts forward some parHcular ground for holding 

Notes that certain evidence is not admissible does hot relieve the Judge of his duty to 

S — 8 look into all the circumstances in order to Judge whether the evidence is 

admissible or not.^ If by accident such inadmissible evidence is let inr the 
Judge must distinctly tell the jury to guard themselves froin being influenced by 
it.^ It is impossible however, to say, even in such cases, that the minds of the 
jury were not affected in any way by the admission of inadmissible evidence.® 
Where such admission has been prejudicial to the accused the trial will be 
vitiated.® 

6. “ In his discretion. " 

It is difficult to understand the object of these words in this Section. 
Granted that a piece of evidence which is about to be let in, is inadmissible 
under law, it is impossible to say that the Judge can have a discretion to allow 
its admission or not. The judicial decisions under this Section have in fact held 
that it is the duty of the Judge to prevent inadmissible evidence going in. 

7. Construction of documents — Clause (b). 

It is the duty of the Judge to decide upon the meaning and construction of 
all the documents given in evidence.^ He will be in error if he leaves the legal 
construction of a letter or other document to the jury.^ See also the under- 
mentioned case.® 

8. “To decide upon all matters to enable evidence of particular 

matters to be given ’’—Clause (c). 

This Clause refers only to a finding on a question of fact which it is 
necessary to prove to make other evidence admissible.^ Thus the question 
whether an accused person was in Police custody while making a confession is to 
be decided by the Judge.^ Similarly the Court has to find the preliminary facts 
before admitting secondary evidence or statements under Section 32, sub.section 1 
or S. 33 of the Evidence Act.® But where an approver whose pardon has been 
revoked is tried for the offence as provided for under Section 339, i»/ra, and where 
under that Section he pleads that he has complied with the conditions of the 
pardon, the question whether he has forfeited the pardon is one for the jury and 
not for the Judge'* and that question must be tried first. 


3. (1025) 1925 Cal 587 (588) : 52 Cal 67 : 2G 

Cri L Jour 782, Emperor v. Panch 
Kari Dutt. 

4. (18G8) 10 Suth W E Cr 17 (19), Queen v. 

Bukant Nath Bancrjee. 

5. (1923) 1023 Pat 142 (142) : 23 Cri L Jour 

141, Damodar Ram v. Emperor. 

(See also (1903) 27 Bom G26 (632, 
633), Emperor v. Waman Shivram 
Dainhe.'\ 

6. (1907) 5 Cri L Jour 427 (429) : 34 Cal 698, 

Jatindra Nath Chatterji v. Em- 
peror. 

(1876) 1 Cal 207 (218), Reg v. Hurribole 
Chunder Ghose. 

(1894) 21 Cal 955 (979), Wafadar Khan v. 
Empress. 

(1018)1918 Cal 971 (975): 45 Cal 159, 
Atnbar Laliffv. Lufli Ali. 

(1834) 10 Cal 775 (777), Queen-Empress v. 
JJzecr. 


Note 7. 

•1.(1933) 1983 PC 7 (10); 1933 Cri Gas 130; 

34 Cri L Jour 550 (552) (P C), Albert 
Qodamune v. The King. 

2. (1865) 3 Suth W R Cr 69 (69). Queen- 

Empress V. Setul Chunder Bagchee. 

3. (1904) 28 Bom 533 (545) ; 1 Cri L Jour 390, 

Emperor v. Banhatram Lachiman. 
Note 8. 

1. (1916) 1915 Cal 667 (674): 16 Cri L Jour 65 

(70): 42 Cal 856, Sashi Rajbanshiv. 
Emperor. 

2. (1908) 7 Cri L Jour 325 (327) : 81 Mad 127. 

In re Sanhappa Ert*. 

3. (1871) 15 Suth W B Ct 11 (13, 14). In the 

case of Sheikh Tenoo. 

4. (1910) 11 Cri L Jour 254 (255) : S3 Mad 514, 

In re Aligirisu-ami Naiclten. 

(1915) 1915 Cal 667 (674) : 16 Cri L Jout 65 
(67): 42 Cal 856, Sashi Bajbanshi v. 
Emperor. 
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The Judge should always first decide the preliminary point on which the 
admissibility of other evidence depends. It is always dangerous to give in advance 
evidence the admissibility of which depends on what other witnesses may say.'* 

The Judge has ample powers under Section 165 of the Evidence Act to put 
any question to the witness or to examine any witness.® 


9. When and how far a Judge may give his opinion on question of fact — 
Clause (2). 

It is within the competence of a Judge in charging the jury to express his 
own opinion on facts and make his own suggestions on any points raised. It is for 
the jury to accept or reject the view of the Judge. ^ In many cases it is not 
merely permissible but also desirable that the Judge should tell the jury what 
view he has taken of the facts in order to enable them to consider the facts 
properly and arrive at their own decision on them.^ The jurors have no 
experience in the matter of sifting evidence and weighing probabilities and 
consequently stand in need of intelligent guidance from the Judge.® It is 
therefore necessary that all help should be given to them.* It has been held that a 
charge which succeeds in avoiding any expression of opinion by Judge is the most 
colourless and unhelpful one® and in a recent case it was observed that if a Judge 
with all his advantages forms a definite and strong opinion that the evidence is 
hot suflBcient for a conviction, it is dangerous to leave the matter to the jury 
without a strong indication of such opinion.® 

In so expressing his opinion the Judge should remember that the jury are 
the final Judges of fact. The Judge should in cases where he expresses his opinion 
tell the jury in the clearest terms that the responsibility for the decision is 


6. (1919) 1919 Cal 514 (517): 46 Cal 895: 20 
Cri L Jour 324, Itomesh Chandra 
Das V. Emperor. 

6. (1898) 21 Mad 83 (90), Queen-Empress v. 
Raman. 

(1886) Ratanlal 245 (248), Queen-Empress 
V. Rupya. 

(1883) 9 Cal 455 (462), Roghuni Singh v. 
Empress. 

Note 9. 

1. (1903) 5 Bom L R 207 (209), Emperor v. 
Appunna Devappa. 

(1896) Riitaolal 842 (843), Queen- Empress 
V. Grtnu Bin 

(1928) 1928 All 622 (G23); 50 All 510: 29 Cri 
L Jour 342, Emperor v. Sheo Din. 
(1870) 13 Suth W R Cr 34 (34), In rc 
Dwarakayinth Sen. 

(1868-69) 5 Bom H 0 R 85 (97), Reg'.v. Fat- 
lechand. 

(1928) 1928 All 622 (623): 50 All 540: 29 
Cri L Jour 312, Emperor v. Sheo 
Din. 

(1864) 1 Suth W R Cr 17 (17), Queen v. 
Bustee Khan. 

(1900) 4 Cal W N 576 (581), Sadhu Sheikh 

V, Emprefis. 

(1912) 13 Cri L Jour 821 (822) : 40 Cal 3C7, 
Samaruddin v. Empress. 

(1931) 1931 Cal 601 (603) : 1931 Cri Caa 
753 : 33 Cri L Jour 11, Bhondar v. 
Emperor. 

(1920) 1920 Pat 575 (575) : 22 Cri L Jour 


1250, Baijnath Mahior v. Emperor. 

2. (1928) 1928 Cal 269 (270), Abdul Razak y. 

Emperor. 

(1935) 1935 Rang 214 (216) : 1935 Cri Caa 
847 : 13 Rang 141 : 36 Cri L Jour 
1282, Scott V. Emperor. 

[See (1934) 1934 Cal 622(623): 1934 Cri 
Cas 907 : 35 Cri L Jour 1216, Maho- 
med Samiruddin v. Emperor. Defi- 
nite case by prosecution — Failure to 
prove same — Failure of Judge to 
point out this to jury — Charge is de- 
fective. 

(1035) 1935 Cal 31 (32) : 1935 Cri Cas 
196 : 36 Cri L Jour 480, Kosimud- 
diny. Emperor. Judge thinking that 
evidence is so weak that there are 
grave doubts as to guilt of accused — 
Omission to direct jury to give ac- 
cused benefit of doubt may amount 
to misdirection.] 

3. (1866) 5 Suth W R Cr 80 (94), Queen v. 

Elahi But. 

(1864) Suth W R Sup 5 (5), Queen v, Abdul 
J ulcel. 

4. (1926) 1926 Cal 235 (239) : 53 Oil ISi : 20 

Cri L Jour 1577, Abdul G.:ni v. Em- 
peror. 

5. (1929) 1020 Cal 742 (710) : i JiO Cri Cas ;?00; 

31 Cri L Jour 073 : 57 Cal 740, A'n- 
ijendra v. Kvi 

6. (1931) 1031 Cal 752(755): 1031 Cri Cas 1016: 

33 Cri L Jour 65, 5'u/i Sheikh v. 
Emperor. 
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Sec. 298 
Note 9 


theirs and that they have to make up their minds themselves and that they need 
not rely on any opinion of his on the facts. He must warn them that his opinion 
is not binding on them.^ This warning should not be given ih"a formal way either 
at the beginning or at the end of the charge, but should be given at the moment 
when the Judge has forcibly or otherwise expressed his opinion to the jury,® 
though it must be remembered that in the course of a lengthy charge the Judge 
cannot be expected to pause always to assure the jury that the matters of fact are 
matters for them.^ In a recent decision of the Chief Court of Oudh,^® Stuart, C. J., 
observed : 

“ If the Judge attempts to take the case out of the jury’s province by something in 
the nature of imposing his own view upon the jury, it is a case of misdirection, but if a Judge 
simply states the opinion which the law allows him to state, in such a manner that intelligent 
jurymen should see for themselves that it is only his opinion and nothing else, it is not 
necessary for him to add as a safeguard a remark that it is only his opinion and that the jury 
arc perfectly at liberty to form their own. ” 

The Judge should not usurp the functions of the jury but should allow them 
to give a finding and for that purpose should present the case to the jury in a 
dispassionate and impartial manner.^^ He should not sum up in too strong and 


7. (1933) 1933 Cal 190 (192) : 1933 Cri Cas 236: 
34 Cri L Jour 430, Eusuff AH v. 
Eviperor. 

(1914) 1914 Low Bur 34 (35) : 15 Cri L 
Jour 257, C. H. Brotvne v. Emperor. 
(1929) 1929 Bom 296 (300) : 1929 Cri Cas 
114 ; 53 Bom 479 : 31 Cri L Jour 65, 
Emperor v. C. E. IHtkj. 

(1907) 5 Cri L Jour 427 (429) : 34 Cal 698, 
Jotindra Noth Chatterjec v. 
peror. 

(1926) 1026 Cal 105 (105) : 26 Cri L Jour 
1553, Fazudditi v. Emperor. 

(1931) 1931 Cal 752 (755) ; 1931 Cri Cas 
1016 : 33 Cri L Jour 85, Soli Shcihh 

V. Emperor. 

(1033) 1933 Mad W N 320 (328), Arumugo 
dmtndan v. Emperor. 

(1033) 1933 Pat 06 (100) : 1933 Cri Cas 240 : 
34 Cri L Jour 421, liaghunolh v. 
Emperor. 

(1920) 1020 Pat 313 (316) : 1029 Cri Cas 90; 
fi Pat 344 : 30 Cri L Jour 721, Boh.’* 
das Bat v. Emperor. 

(1023) 1023 Pat 233 (239) : 24 Cri L Jour 
405, Cajo Shioh v. Emperor. 

(1034) 1034 Oudb 122 (123) : 1934 Cri Cas 
427 : 35 Cri L Jour 502, Uadi JIus- 
sain V. Einjyeror. 

(1020) 1029 Cal 742 (740) : 1920 Cri Cas 300: 
31 Cri L Jour 673 : 57 Cal 740, Na- 
gendra NoHi v. Em 2 }cror. 

(1028) 1028 Cal 260 (270), Abdul Razak v. 
Emiwror. 

(1903) 8 Cri L Jour 6 (8) ; 35 Cal 531, Koto- 
bar Ghosc V. Emperor. 

(1006) 3 Cri L Jour 144 (Hfi) (Cal), Sojtrcn- 
dra Nath \. Em])eror. 

(1808) 25 Cal 230 (231. 232), AH Fakir v. 
Queen-Emi>res$. 

(1884) 10 Cal 970 (072), Queen-Empress v. 
JJepin JJisnas. 

(1025) 1025 Cal 872 (874) : 52 Cal 505 : 26 
Cvi,L Jour 1031, Ledu Molla v. Em- 


peror. 

(1864) Suth W R Sup 5 (5), Queen v. 
Abdool Juleel. 

(1899) 23 Bom 316 (318), Queen-Empress v. 
Gangia. 

(1801) 1891 All W N 170 (171) : 14 All 25, 
Queen- Empress V. Hughes. Way in 
which question of fact is put to 
jury leaving no option to them but 
to adopt the view taken by the 
judge— Charge is vitiated by mis- 
direction. 

(1934) 1984 Pat 309 (311) : 1934 Cri Cas 730: 
13 Pat 529 ; 35 Cri L Jour 1104, 
Nanhak Ahir v. Emperor. 

(1935) 1935 Bang 214 (216) : 1935 Cri Oas 
847 : 13 Rang 141 : 36 On L Jour 
1232, Scott V. Emperor. 

8. (1934) 1934 Cal 77 (79) : 1984 Cri Cas 83 : 

35 Cri L Jour 483, Korniraddx Sheikfi 


\. Emperor. 

(1931) 1931 Cal 178 (182): 1931 Cri Cas 
242 : 32 Cri L Jour 190 (F B), Em- 
peror V. Panchu Sheikh. 

[See (1935) 1935 All 928 (929), Sr»- 
lishen V. Eiuperor. It is not ne- 
cessary for Judge on every occasion 
on which he expresses his opinion on 
a question of fact to tell the jury 
that thev are sole Judges of ques- 
tions of ’fact— It is sufficient i£ he 
makes that statement quite clearly 
to the jury at the end of his 

(L^aiL (1900) 4 Cal W N 106 
(200), Rihamat AH v. Empress.} 

(1028) 1928 Oudh 326 (327, 328) : 29 Cn L 


* peror. 

11. (1921) 1921 Cal 252 (255) : 23 Cri L Jour 
244, Emperor v. Taribulla. 

(1864) 1 Suth W R Cr 25 (26), Queen v. 
Gonga Dishun. 



V 



Conclusion of Trial in Cases tried bt Jury 


1629 


unqualified terms or give a decided opinion on the case;*^ he should not thrust bis 
own opinion on them so as to dictate to them their verdicts*® nor should he be 
dogmatic in his expression of the opinion** or persuade the jury to accept his 
opinion.*® He should charge in such a way as not to create any impression in the 
mind of the jury that it was a direction from the Judge which they should follow*® 
or that the opinion was the only opinion that could be arrived at from the 
evidence in the case.*^ 

If the Judge by his strong expression of opinion takes away the case from 
the province of the jury, then the charge will be irregular and the trial will be 
vitiated.*® But if on a whole review of the charge it appears that the case is left 
to the jury to decide, it will not amount to a misdirection.*® See also Notes to 
Section 297. 

Duty of jury. 299 .^ IS the duty of the jury — 

• (Code of 1882— S. 299— Same.) 

(Code of 1872— S. 257.) 

Duly o/ jury. 257. It is the duty of the jury : — 

(1) to decide which view of the facts is true and then to return the verdict which under 
such view ought, according to the direction of the Judge, to be returned ; 


12. (1927) 1927 Oudh 259 (259) : 2 Luck 597 : 28 

Cri L Jour 683, Nnhra Mai v. Em- 
licror. 

(1895) 19 Bom 741 (743): Qtuen-Empress v. 
Ecgo Mantoponlo. 

(1914)1914 Cal 549 (550) : 15 Cri L Jour 
147, Ofel Molla v. Emperor. 

(1931) 1931 Cal 11 (11. 13): 1931 Cri Cas43: 
32 Cri L Jour 418, Jahura Dili v. 
Emperor. 

(18G4) 1 Sutb W R Cr 25 (2G), Queen v. 
Gunga Bishen. 

13. (1865) 3 Suth W R Cr Letters 4 (4). 

(1906) 10 Cal W N 59n (60n), Dera Shut- 

tollaU V. Emperor. 

(1908) 7 Cri L Jour 315 (317) (Cal), Kali 
Siiiyh V. Emperor. 

(1930) 1930 Cal 480 (432) : 1930 Cri Cas 057: 

31 Cri L Jour 1115 : 57 Cal 1115. 
Monohar ^^an€lal v. Emperor . 

(1931) 1931 Cal 5.33 (535) : 1931 Cri Cas 685 : 

32 Cri L Jour 1101 (SB), Superin- 
tendent and liC7iiembrancer of Leya I 
Affairs V. Puma Chandra Das. 

(1871) IG Suth \V R Cr 20 (21), In re, 
Iluroo Saha. 

(1920) 1920 Cal 439 (442): 26 Cri L Jour 
5G7, Chehhari Shaik v. Emperor. 
(1898) 2 Weir 385 (38C), In re, I.uTnmann. 
(1924) 1924 Cal 060 (961): 25 Cri L .Tour 
1217, Emperor v. Satjarmal Aynr- 
n'alla. 

(1010) 11 Cri L Jour G83 (GS4) : 8 Ind Cas 
573 (Mad), Public 1‘rosctutor v. 
Papahka. 

X4. (1929) 1929 Cal 170 (172) : 30 Cri L Jour 
012, DicariKa Das Bnirayi v. Em- 
peror. 

(1925) 1925 Sind IIC (122, 124) ; 25 Cri L 
Jour 7G1, Topandas v. Emperor. 


15. (1873) 19 Suth W R Cr 71 (13) : Queen v. 

Eajcoomar Bose. 

(1922) 1922 Oal 107 (114): 49 Cal 573 ; 23 Cri 
L J 657, Abdul Salim v. Emperor. 
(1890) 17 Cal 642 (666) : 6 Cri L Jour 164, 
Queen- Empress v. O'Hara. 

16. (1026) 1926 Cal 996 (997) : 27 Cii L Jour 

1038, Naibulla Shaikh v. Emperor. 

17. (1892) 14 All 25 (27), Empress v. Huyhes. 
(1895) Ratanlal 748 (748), Qucen-Em 2 )ress 

V. Menya Budhia. 

(1868) 9 Suth W R Cr 51 (51), Queen v. 
Shum Shere Beg. 

18. (1808) 10 Suth W RCr 7 (8), Queen v. Ram- 

gopal Dhur. 

(1931) 1031 Cal 757 (759) : 1931 Cri Cas 
1021 : 58 Cal 1228 : 33 Cri L Jour 
79 (S B), Aniodc AH v. Emperor. 
(1931) 10.31 Oudh 171 (172) : 1931 Cri Cas 
443 : 32 Cri L Jour 858; 6 Luck 705. 
Mnngal Singh v. Emperor. 

(1927) 1927 Cal 631 (632) : 23 Cri L -Tour 
742, Emperor v. Rajah Ali Fakir. 
(1010) 11 Cri L Jour 334 (3.34) : 5 Ind Cas 
935 (Mad), In re, Shivappa Uigade. 
(1925) 1925 Oudh 31 1 (313) ; 28 Oudh Cas 
69: 26 Cri L Jour 310, Emperor v. 
/1/i Ilaza. 

(1864) 1 Sutli W R Cr 2 (3), v. 

liharut Chunder. 

19. (1914) 1914 P C no (125): 15 Cri L Jour 


: 41 Oal 1023 : 8 Low Bur Hul 16 
(P C), Chn nnintf Arnold v. hlmpcritr. 
(1933) 1933 All 941 (043, 044); Cri Cas 
1561 ; 35 Cri L Jour ('08: 5(> All 210, 
Tjaln V. Emp> ror. 

(1865) 2 Sutb W R Cr 60 (60). Queen \. 
Scethanath Ghosal. 

(192.8) 1928 Oudh 320 (327) ; 29 Cri L Jour 
721, Des iMnj^inghjK. 
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^ • • 

(«) to decide whicli vie'w of the facts is true and then to 
return the verdict which under such view ought, according to the 
direction of the Judge, to be returned ; 

(6) to determine the meaning of all technical terms (other 
than terms of law) and words used in an unusual sense which it> 
may be necessary to determine, whether such words occur in 
documents or not ; 

(c) to decide all questions which according to law are to be 
deemed questions of fact ; 

{d) to decide whether general indefinite expressions do or 
do not apply to particular cases, unless such expressions refer to 
legal procedure or unless their meaning is ascertained by law, in 
either of which cases it is the duty of the Judge to decide their 
meaning. 

Illustrations. 

(а) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder and 
culpable homicide, and to tell them under what view of the facts A ought to bo convicted of 
murder, or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true and to return a verdict' 
in accordance with the direction of the Judge, whether that direction is right or wrong, and 
whether they do or do not agree with it. 

(б) The question is whether a person entertained a reasonable belief on a particular point 
— whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

Synopsis. 

Note No. I . Note No. 

Voluntariness of confession. 4 

Charge for graver offence— Verdict for 

smaller offence. ^ & 

Illustration (a) to the Section. 6 


Legislative changes. 

Duties of the Judge and jury respec* 
tively. 

Meaning of words. 


1 

2 

3 


(2) to determine the meaning of all technical terms and words used in an unusual 
sense, which it may bo necessary to determine, whether such words occur in documents 

(3) to decide all questions declared hrj the Indian Benal Code, or any other Zuu’, to be 

questions of fact ; , , , i. *• t 

(4) to decide whether general, indednite expressions do or do not apply to particular 

cases, unless such expressions refer to legal procedure, or unless their meaning is ascertained 
by law, in either of which cases it is the duty of the Judge to decide their meaning. 

Illustrations. 

{a) A is tried for the murder of B. . , ^ 3 a 

It is the duty of the Judge to explain to the jury the distinction between murder and 

culpable homicide, and to tell them under what views of the facts A ought to be convicted ot 

murder, or of culpable homicide, or to be acquitted. _ , . 

It is the duty of the jury to decide which view of the facts is true» and to return a 

verdict in accordance with the direction of the Judge, whether that direction is right or 

wrong, and whether they do or do not .agree with it. . , u v » - 

(b) The question is whether, a person entertained a reasonable belief on a particuia 

point, whether work was done with reasonable skill or due deligence. 

Each of these is a question for the jury. 


(Code of 1861— Nil.) 



Conclusion op Trial in Oases tried by Jury 


1631 


Other Topics. 


BeceBt of doubt. See- Note 2, Pts. 22 and 28. 
Oredibility. Bee Note 2, Pt. 11. 

Expert evidence. See Note 2, F*N (11). 

Facts for application of Section. See S. 297, 
Note 9, Pt. 10. 

F. I. B. statement and depositions. See 
Note 2, P*N (11); S. 297, Note 11, Pt. 26 
and Note 12, Pt. 20. 

Forfeiture of pardon. See Note 2, F-N (23); 
S. 299, Notes, Pt. 4. 

Identity of tbumb-impressions. See Note 2, 


F.-N. (23). 

Provocation. See Note 2, Pt. 19 and F*N 
(19). 

Questions of fact. See Note 2, Pts. 11 to 21. 
Questions of law. See Note 2, Pts. 3 to 10 ; 
Note 2. F-N (2). 

Records in preliminary trials. See S. 297, 
Note 11, F-N (21). 

Several accused. See S. 297, Note 7. 
Sufficiency of evidence. See Note 2, Pts. 14 
and 21. 


1. Legislative changes. 

Changes introduced in 1882 : — 

1. The words “(other than terms of law)” were newly added. 

2. The words "declared by the Indian Penal Code or by any other law to 

be questions of fact” were substituted by the words “which accord- 
ing to law are to be deemed questions of fact.” 

2. Duties of the Judge and jury respectively. 

The different duties of the Judge and the jury are made clear in Ss. 297, 
298 and this Section. Shortly stated, it is the duty of the Judge to lay down the 
law, and it is the duty of the jury to decide which view of the facts is true, in 
accordance with the directions of the Judge on the questions of law.^ It is not 
the province of the Judge to decide upon the facts except in cases .coming under 
Cl. (c), S. 298. Nor is it the province of the jury to decide questions of law.^ 

It is for the Judge to give direction to the jury on the following questions ; — 
1. The admissibility of evidence,* or the capacity of a witness to depose,* 


Section 299 — Note 2. 

1. (1895) Ratanlal 748 (749), Empress v. 

Menga Budhia. 

(1864) 1 Suth W R Cri 50 (51), Queen v. 
Uckoor Ohose. 

(1873) 20 Suth VV R Cri 41 (42). Queen 
V. Nimchand Uookerjee. What a 
Judge says to a jury upon the law 
is an absolute and binding direction 
upon them. 

(1874) 21 Suth W R Cri 69 (70). Queen v. 
Sadhu Mtindal. 

2. (1924) 1924 Cal 321 (323) : 51 Cal 347:25 

Cri L Jour 758, Emperor v. Dha- 
nnnjay Jiai. 

(1924) 1924 Cal 701 (702) ; 51 Cal IGO : 
25 Cri L Jour 1000, Emperor v 
Jamaldi Fakir. 

(1929) 1929 Cal 57 (60) : 5G Cal 150 : 30 Cri 
L Jour 435, llcbati l^Iohan Chakra- 
bnrti v. Emperor. 

(1938) 1933 Pat 273 (273) : 1933 Cri Gas 
755 : 34 Cri L Jour 731, Sitalu v. 
Emperor. 

(1895) Ratanlal 736 (737). Empress v. 

Bharmin. 

(1904) 1 Cri L Jour 265 (267) (Bom), Em- 
press V. Bhnrmia. 

(1865) 8 Suth W R Cri Letters 4 (4), Queen 
V. Madaree Choioheedar. 

(1867) 7 Suth W R Cri 2 (2). Queen v. Kali 
Charan. Cause of death is to bo 


left to jury. 

(1868)'9Suth W R Cri 51 (52), Queen v. 
Shumsherc Beg. 

(1873) 19 Suth W B Cri 15 (15). Queen v. 
Bheekoo tear alias Bheksha. Ques- 
tion of accused’s unsoundness of 
miud should bo tried by jury and 
not by Judge himself personally. 
(1873) 19 Suth W B Cri 26 (26), Queen 
v. Doorjodhum Shnmonto alias 
Dajobor. 

(1868) 10 Suth WK Cri 11(11). Queen v. 
Chiindraknnl Chackerbnttij. Whe- 
ther a cotnnionicatioD is privileged 
or not is a point of law. 

(1870) 13 Suth WH Cri 26 (26), Queen v. 
Shurj'f addin. 

3. (1932) 1932 Born 406 (409) : 1932 Cri Cas 

572 ; so Born 304 : 33 Cri L Jour 
600, Emperor v. Rantrao Manges)!, 
JJurde. 

(1807) 8 Sulh W R Cri 60 (CO), Qi!i>.n v. 
Hosseinec. 

(1914) 1914 Cal 276 (279) ; H G.rl 106:14 
Cri L Jour 485. iiheikh v. 

Empcritr. 

(1933) 1933 Cal 187 (1 =8) ; T.»33 Cri Cas 
233 : 3l Gri L J< ur .109, Laldco Bim 
V. K}up. rir. 

4. (1014) 191} Gal 276 (279) ; 11 Cal 406 : 

14 Cri L Juur 4B6, Najar Sheikh v. 
Emperor. 


Seo. 299 
Notes 
1—2 
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or the legal suflSciency of the evidence, e. g.t whether eye-witnesses 
are necessary in any particular case.® 

2. Whether a person was in Police custody while making a confession.® 

3. Whether a confession under S. 25 of the Evidence Act should or 

should not be used in favour of a co-accused.’ 

See also Notes to Sections 297 and 298, ante. 

The Judge should not, however, allow the jury to resort to legal treatises 
during their consultation about the verdict,® or to cite cases or rulings to them® or 
ask them to differentiate or form an opinion on those authorities.'® 

The following are all questions of fact which it is for the jury alone to 
determine : — 

1. Tlie ^Yeight to be attached to the evidence" or to a confession" or the 


5. (1876) 25 Suth W R Cri 36 (36) : 1 Cal 207, 
Queen V. Gohool Kahar. 

.6. (1908) 7 Cri L Jour 325 (326) : 31 Mad 127, 
In re Sanhappa Rai. 

7. (1877) 2 Bom G1 (64), Iviperalrix v. Pitani' 

har Jina. 

8. (1895) Ratanlal 736 (737), Empress v. 

Bharmia. Reference to Mayne's 
Penal Code. 

(1904) 1 Cri L Jour 265 (267) (Bom), Em- 
2 )ress v. Bharmia. 

(1897) 14 Cal 164 (166), Jnspatk Singh v. 
Emiyress. 

(1926) 1926 Cal 895 (897) : 27 Cri L Jour 
926, Emjyeror v. G. C. irifsort. 

0. (1905) 2 Cri L Jour 157 (158) (Cal). Shyaina 
Charan Chakravarthi v. Emperor. 

10. (1912) 13 Cri L Jour 26 (27) ; 13 Ind Cas 

218 (Cal), ilehr Sardar v. Emperor. 
(But see (1927) 1927 Rang 68 (70): 
4 Rang 488 ; 28 Cri L Jour 213 (F B), 
Emperor v. Nga Tin Gtji. It was 
held that the Judge may read out 
some passages from the judgments 
lor the guidance of the jury.) 

11. (1891) 15 Bom 452 (461), v. Dada 

Ann. 

(1917) 1017 All 173 (175) : 18 Cri L Jour 491 
(493) : 39 All 348, Ikramuddin \. 
Emperor. 

(1896) 20 Bom 215 (221), Empress v. Devji 
Gotindji. 

(1895) Ratanlal 748 (740), Empressx. Menga 
JJiidhia. 

(18G5) 3 Suth W R Cr 58 (58), Queen v. 
liookni Kant. 

(1871) 16 Suth W R Cr 20(21), In reEuroo 
iihahn. 

(1876) 25 Suth W B Cr 25 (26), Queen v. 
n'nrir Mxnxdul. 

(1897) 1 Cal \V N 465 (479), Empress v. 
Kali J'arsanna Dabyahishdrad. 
^Veight to bo attached to expert 
opinion. 

(1905) 10 Cal \V N 59«, Dcrashntollah v. 
Emiieror. Whether the whole prose- 
cution story, is discreditable for 
part being false. 

(1905) 2 Cri L Jour 259 (264) : 32 Cal 759, 
Emperor v. Aldxil Eamid. Weight 


to he attached to expert evidence. 

(1925) 1925 Cal 394: 26 Cri L Jour 677. FJm- 
peror v. Faratulla. Effect should be 
given to their verdict on such point. 

(1925) 1925 Cal 876 (883) : 52 Cal 987 : 26 
Cri L Jour 1256, Emperor v. Brema- 
nanda Butt. Weight and value of 
dying declarations. 

(1930) 1930 Cal 226 (230) : 1930 Cri Cas 196: 
31 Cri L Jour 916, Tafiz Pramanik 
V. Emperor. 

(1981) 1931 Cal 401 (407) : 1931 Cri Cas 497: 
58 Cal 1404 : 82 Cri L Jour 768 
(F B), Profulla Kumar Sarkar v. 
Emperor. Appreciation ot evidence 
— Believing testimony of witness in 
part is not improper. 

(1929) 1929 Pat 84 (36) : 7 Pat 153 : 30 Cri 
L Jour 273, Wazid AH v. Emperor. 
Whether first information report is 
true or false. 

(1932) 1932 Bom 406 (409) : 1932 Cri Cas 
572 : 56 Bom 304 : 33 Cri L Jour 666, 
Emperor v. Bamrao Mangesh Burde. 

(1867) 8 Suth W R Cr 60 (60), Queen v. 
Eosseinee. 

(1914) 1914 Cal 276 (279) : 41 Cal 406 : 14 
Cri L Jour 485, Nafar Sheikh v. 
Emperor. 

(1933) 1933 Cal 187 (188): 1933 Cri Cas 233: 
34 Cri L Jour 369, Baldeo Bin v. 
Emperor. ^ _ 

(1935) 1935 Pat 433 (434, 435): 1935 Cn Cas 
1104, Emperor v. Bhagivat Sahu* 
Verdict depending upon credibility 
of witnesses — Considerable weight to 
be given to verdict. 

(See also (1904) 1 Cri L Jour 772 
(773) (Bom), Emperor v. Mahomad 
Ismail. VetdicL of the jury should 
be taken upon the evidence actually 
adduced at the trial, and not upon 
the Judge’s view of the strength of 
the evidence.) 

. (1886) Ratanlal 311 (312), Empress v. 
Bayaji. 

(1877) 1 Cal L B 276 (277), Empress v. 
Mukhun Kumar. The voluntariness 
of a confession is for the jury. 

(1910) 1918 Cal 72 (72) : 19 Cri L Jour 959, 
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evidence of an accomplice.'^ 

2. The question whether fraud or negligence is established by the 

evidence in the case,'* or whether a thing was done with a particular 
intention'^ or knowledge.'® In forming an opinion as to this the 
jury may draw such presumption about facts as S. 114 of the 
Evidence Act allows a Court to do.'^ 

3. The question whether the accused has sufiBcient maturity of under- 

standing to judge of the nature and consequences of his conduct.'® 

4. The question whether a provocation was so grave and sudden as to be 

sufficient to bring the case within the exceptions recognised by law.'* 

5. The question as to whether the accused intended to convey any 

imputation by his words and whether he believed or had reason to 
believe that the imputation would produce a particular effect.*® 

6. Whether particular fact or facts have been proved.*' 

In cases of circumstantial evidence, the jury must first decide whether the 
facts proved exclude the possibility that the deed was done by some other person 
■and if they have doubts they must let the prisoner have the benefit of it.** 

See also the undermentioned cases.*® 


Emperor v. Kabili Katori. 

(1918) 1918 Cal 88 (91) : 45 Cal 557 : 19 Cri 
L Jour 315, Amiruddin Ahmed v. 
Emperor. 

(19-26) 1925 Cal 587 (589): 52 Cal 07: 26 Cri L 
Jour 782, Emperor v. Panchkari 
Ihdt. Truth or falsity of confession 
is for the jury. 

(1927) 1927 Cal 398 (400): 28 Cri L Jour 485, 
Agimnddij v. Emperor. 

(1878) 1 Mad 394 (395), Reg v. Ramasami 
Padaiiachi. 

13. (1933) 1933 Cal 509 (511) : 1933 Cri Cas 814; 

34 Cri L Jour 841, Chittga Ranjan 
Dei'i V. Emperor. 

(1930) 1930 Pat 513 (515): 1930 Cri Cas 1009: 
9 Pat 006: 32 Cri L Jour 72, Ram- 
snrnp Singh v. Emperor. Approver. 

14. (1895) 19 Bom 749 (750), Empress v. 

Chandra Oox'ind Ilarshe. 

15. (1898) 22 Bom 112 (132), Empress v. Bal 

(inngadhar Tilak. 

(1900) 2 Bom !> R 280 (290), Emjires^ v. 

Lnxmi Nnrayan Joshi. 

(1865) 3 Suth W il Cr 58 (58), Queen v. 
Chiikkun. 

(1918) 1918 Cal 140(141): 19 Cri L JourG49, 
Emperor v. Asimnddi. 

16. (1931) 1931 Cal 201 (202) : 1931 Cri Cas 293: 

32 Cri Ji Jour 187 (S B), Emperor v. 
Dnmiilh/n Molln. 

(1925) 1925 Oudh 311 (313); 28 Oudh Cas 
00: 20 Cri L Jour 310, Emperor v. 
AH Razn. 

17. (1805) 19 Bom 749 (750), Empress v. Rama- 

chnndra Goi-ind Harshe. 

(1878) 1 ^lad 394 (395), Reg v. Ramasami 
Padayachi. 

18. (1809) Ratanlal 27 (27). Reg v. Imam. 

19. (1890) 20 Bom 215 (220), A’mprfjs v. Dcvji 

C/ovindji. 

(1895) Ratanlal 700 (708), Empressy. iJadu- 


bhai. Sufficiency of provocation. 
(1808) 9 Suth W R Cr 72 (72). Qzieen v. 
Ounesh Luskur. 

(1870) 13 Suth W R Cr 33 (33). Queen v. 
Sofjrai<’. 

(1885) 11 Cal 410 (412), Netai Liskar v. 
Empress. 

(See also (1809) 1 Bom L R784 (735), 
Empress v. Babya.] 

20. (1879) Ratanlal 140 (140), In re Pitambar. 

21. (1900) 4 Cal W N 570{581),6W/j?< Sheikh v. 

Empress. 

22. (1917) 1917 Lah 3 (4, 8) : 18 Cri L Jour 482 

(483. 484): 1917 Pun Re Cr No. 7. 
Emperor v. Broirnutg. 

23. (1929) 1929 Cal 57 (61) : 56 Cal 150 : 30 Cri 

L Jour 435. Rebali Mohan, Chakra- 
barli v. Emperor. Whether one 
witness corroborates another. 

(1910) 11 Cri L Jour 254 (255): 33 Mad 514, 
In re Aligiriswami Xaicken. It is 
the duty of the jury and not of the 
Judge to decide wliothor the a[>* 
prover has forfeited his pardon or 
not. 

(1908) 0 Cri L Jour 359 (300) (Cal). Em- 
peror V. Komar Ali. The verdict of 
the jury after seeing the phy.^lcal 
condition of the accu.sed i.s to be 
preferred to the testimony of wit- 
nesses. The jury wa.s compolont to 
decide whether a per.son in phy -i- 
cal condition %vas capable of t,i!-ing 
part in a riot and could ha-.c had 
tho courage to be at a place where 
a riot took place. 

(1929) lp29Cal 1 (7) : SO Cri L Jour 191. 
Kazi Bazhtr Rahmctt v. Kirperor. 
It is for the jury to decide whether 
prisoner when be committed offence 
was incapable of distinguishing 
right from wrong. 


Seo. 299 
Note 2 



See. 299 
Notes 
3—6 
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3. Meaning of words. 

It is for the jury to decide the meaning and effect of words except the 
meaning of terms of law. Thus the effect of certain articles in a newspaper 
alleged to be seditious is for the jury. But the meaning of the word “disaffection" 
as used in S. 124-A, Penal Code, which is a term of law^ as well as the legal effect 
and bearing of a document* is for the Judge to decide. 

4. Voluntariness of confession. 

It has been seen in the Notes to S. 298, ante, that it is for the Judge to 
decide all facts which it is necessary to prove in order to make other evidence 
admissible. A confession is inadmissible unless it has been made voluntarily. 
Consequently to the extent of coming to a conclusion as to the admissibility of a 
confession, it is for the Judge to decide whether it was made voluntarily. To the 
extent it bears on the truth or otherwise of the confession, the jury are however 
entitled to consider whether it was made voluntarily. The Judge cannot simply 
say I have decided that the confession was voluntarily made. You must take 
this as settled and must decide only on the question of the truth of the con- 
fession.*’^ ' 

5. Charge for graver offence — Verdict for smaller offence. 

A jury may find the accused guilty of a smaller offence than that with 
which be is charged.^ 

See also Section 301, ante. 

6. Illustration (a) to the Section. 

It is not in every case of murder that the Judge should point out to 
the jury the difference between murder and culpable homicide; where in a trial for 
murder, a verdict of culpable homicide not amounting to murder could not properly 
be come to, under any aspect of the case before the Court, the Judge is not called 
upon to explain the distinction between murder and culpable homicide not 
amounting to murder.^ 


(1905) 2 Cri L Jour 311 (318) (Cal), Fanchu 
Mondal v. Emperor. Questioos as 
to tbo identity of thumb impeossions 
on two or more documents being of 
the same person. 

(1915) 1013 Cal 607 (673) : 16 Cri L Jour 
65 (07) ; 42 Cal 856, Sashi Rajbanshi 
V. Emperor. Whether the pardon 
was forfeited. 

(1003) 20 Mad 467 (408), Guzzala Hanu- 
man v. Emperor. Whether the 
possession of the stolen property 
was recent enough to warrant a 
conviction for tbo substantive 
offence was a matter entirely for the 
jury. 

Note 3. 

1. (1898) 22 Rom 112 |132). Empress v. Bal 

Ganijadhar Tilak. 

(1900) 2 Bom L R 280 (298), Empress v. 

La.tinan yaraynn Joshi. 

(1900) 2 Bom L R 304 (308), Empress v. 

Vinayak Narnyan lihatye. 

(1892) 19 Cal 35 (45), Empress v. Jogen- 
dra Chunder Bose. 

2. (1805) 3 Suth W R Cr 69 (70), Queen v. 

Hetul Chunder Bagchee. 


Note 4. 

1. (1934) 1934 Cal 853 (855, i356) : 1994 Cri 
Cas 1368 ; 62 Cal 312 : 86 Cri L 
Jour 485, Kasimuddeen v. Emperor. 
Distinguishing 1929 Cal 726. 

(1909) 10 Cri L Jour 66 (66) : 2 Ind Cas 
517 (Bom), Emperor v. Kesari 
Dayai Kanji. 

(1925) 1925 Cal 887 (888) : 26 Cri L Jour 
606, Sheikh Abdul v. Emperor. 

(1935) 1935 Cal 308 (809) ; 1935 Cri Cas 
459 : 36 Cri L Jour 921, Kishori 
Kishore Slishra v. Emperor. 

Note 5. 

1. (1865) 3 Suth W R Cr 41 (41), Queen v. 
Satoo Sheikh. 

(1903) 8 Cri L Jour 143 (144) (Bom), Em- 
peror V. Ouxndra Krishna. 

(1875) 23 Suth W R 61 (62), Queen v. 

Lukhi Narain Agoovi. 

(1910) 11 Cri L Jour 630 (630) : 13 Oudh 
’ Cas 295, Shubrati v. Emperor. 

Note 6. 

1. (1916) 1916 Low Bur 114 (115) : 17 Or! 

L Jour 49 (50) : 8 Low Bur Rul 306, 
Nga Mya v. Emperor. 
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300 .* In cases tried by jury, after the Judge has finished 

Retirement to con- his charge, the jury may retire to consider 

**‘*«'- their verdict. 

Except with the leave of the Court, no person other than 
a juror, shall speak to, or hold any communication with, any 
member of such jury. 

Synopsis. 


Retirement to consider verdict. 


Note No. 
1 


Prohibition of 
non*juror6. 


communication 


Note No. 
with 

2 


Other Topics. 


Charge before verdict— Essential. See S. 297, 
Note 2. 

Court — Directions by, during deliberation. 

See Note 2, Fts. 6 and 7. 

Dispersal of jury before verdict. See Note 1, 
Pt. 1. 

Enquiry as to acts of jurors — Statements of 
jurors. See Note I, Pt. 4. 


Fresh trial and fresh jury. See Note 2, Pte. 10 
and 11. 

Opinion expressed beforehand. See Note 2, 
Pts. 10 and 11. 

Police — Presence of. See Note 2, Pts. 4 and 5. 
Separation of jury before verdict. See Note 1, 
Pt. 2. 

Verdict. See S. 301, Notes. 


1. Retirement to consider verdict. 

After the Judge has finished his charge, the jury may retire to the jury- 
room immediately. The Section does not contemplate that the jury should be 
allowed to disperse and then re-assemble in the jury-room to consider their 
verdict. Hence, where owing to the indisposition of the foreman of the jury the 
jurors were allowed to disperse for a few hours and then they returned to the Court 
and considered and delivered their verdict, it was held that the verdict was 
illegal.* 

The jury must not separate until they have considered and delivered their 
verdict. They should all be in the retiring room together during the whole of the 
time between the moment of their retirement and the moment when their verdict 
is taken by the presiding Judge. Hence, where out of nine members who con- 
stituted the jury, five first came out of the jury room and sat in the Court but the 
remaining four stayed in the jury-room for half an hour more when they came and 
sat in the Court and the foreman delivered his verdict, held that the verdict was 
vitiated.^ 

• (Code of 1882— -S. 300 — Same.) 

(Code of 1872— S. 263, Para 1.) 

263. In cases tried by jury, the jury may retire to consider 
Cases tried by jury. their verdict. It shall be the duty of an officer of the Court not to 

suffer any person to speak to, or bold any communication with, any 
member of such jury. ....... 


(Code of 1861— S. 352.) 

352. At the close of the trial, and after the Judge has sum- 

When and hoxu long jury med up the evidence as hereinafter provided by S. 37l> of this Vet 

may retire for finding. the jury may retire to consider the finding, and it shall bo the duty 

of an Officer of the Court not to suffer anv person to speak to or 
hold any communication with any mombar of such jury. • • • « 


Seo. 300 


Section 300 — Note 1. 

1. (1925) 1925 Pat 696 (696) ; 26 Crl L Jour 
861, Snrtjnan Ahir v. Emperor. 


2. (1930) 1930 Cal 140 (117) : 1930 Cri Cas 707 : 
31 Cri L Jour 1090, K^scrxuldui v. 
Emperor. 
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Sec. 300 
Notes 
i— 2 


In considering their verdict, the jury ought to be guided, on questions of 
law, by the directions of the presiding Judge. They are not entitled to consult a 
commentary on the law during their deliberation.^ 

When the verdict is attacked on the ground of anything that happened in 
the jury-room while the jurors were considering their verdict, it is not desirable 
to receive in evidence the statements of individual jurors in order to impeach the 
verdict.'* 


2. Prohibition of communication with non-jurors. 

The second paragraph of the Section prohibits non-jurors from speaking to 
or holding any communication with the jurors without the leave of the Court 
before they have delivered their verdict. If it is proved that a non-juror com- 
municated with a member of the jury contrary to this provision, it is sufficient to 
upset the verdict and it is not necessary to enquire into the nature of the 
communication held with the juror.^ Hence, proper precautions must be taken by 
the Sessions Judge to see that no non-juror holds any communication with the 
jurors when they have retired to consider their verdict.^ But where a juror 
addressed to a police officer a casual remark unconnected with the case and the 
police officer made no reply, it was held that the provisions of the Section were 
not infringed.^ Similarly, the mere presence of a police officer in the jury-room does 
not vitiate the verdict unless it is shown that he spoke to or held any communi- 
cation with any of the jurors.* But it is undesirable to post a police officer in the 
jury room or at any place from where he can hear the deliberations of the jury.® 

The Section does not prohibit the Judge from giving fresh directions to the 
jury if the latter require such directions for correctly understanding the case. 
Fresh directions should however, be given in open Court and not in chambers.® In 
a Sessions trial by the High Court, the clerk of the Crown can be sent to the jury- 
room to enquire if the jury require further assistance from the Judge.^ 

The prohibition contained in this Section does not in terms apply to stages 
of the trial before the Judge has finished his charge to the jury. Hence, where during 
an adjournment of the case before the Judge's charge to the jury was finished, one 
of the jurors was seen conversing with a non-juror but it did not appear that the 
conversation related to the case, it was held that the trial and verdict were not 
vitiated.® Bub it is undesirable that jurors should have communication with non- 


3. (1805) Ratanlal 736 (737), Empress 'v. Bhar- 
(1904) 1 Cri L Jour 265 (267) (Bom), Em- 

2 )rt’ss V. Bharmia. 

4 . ( 1917 ) 1917 Cal 149 (153): 18 Cri L Jour 

311 (315): 44 Cal 723, Ih re Bono* 
inally Gupta. 

(1013) 14 Cri L Jour 392 (395) : 40 Cal 693, 
Hara Kumar Barman Boy v. Em- 
peror. Verdict attacked as arrived 
at by casting lots. 

Note 2. 

1 . (1919)1919 Cal 512 (613): 47 Cal 207 : 19 

Cri L Jour 737, Benimadhab Kttndti 
V. Emperor. 

2. (1919) 1919 Cal 512 (514) : 47 Cal 207 : 19 

Cri L Jour 737, Bcnimadbdb Kundu 
V. Emperor. 

(1925) 1925 Pat 595 (596) : 26 Ori L Jour 
SGI, Sariman JLhir s. Emperor. 


3. (1917) 1917 Cal 149 (151) ; 18 Cri L Jour 311 

(313) : 44 Cal 723, In re Bonomally 
Gupta. 

4. (1917) 1917 Cal 149 (151) : 18 Cri L Jour 

311 (313) ; 44 Cal 723, In re Bono- 
mally Gupta. 

5. (1917)1917 Cal 149 (151): 13 Cri L Jour 

811 (314): 44 Cal 723, In re Bono- 
mally Gupta. 

6. {1923) 1923 Cal 647 (648): 25 Cri L JoUt 

343, BUaschandra Banerjee v. Em- 
peror. But mere fact that a ques* 
tion was put by the jury to the Judge 
not in open Court but in chambers 
did not vitiate the trial and it was 
at best a mere irregularity. 

7. (1917) 1917 Cal 149 (162) : 18 Cri Jour 311 

( 314 ) : 44 Cal 723, In re Bojiomally 
Gupta. 

8. (1919) 1919 Mad 222 (222) : 20 Cri L Jour 

790, Puli Subba iJeddi, In re. 
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jurors upon' the subj'ect of a pending trial. ^ Hence, where before the Judge had 
summed up his case, one of the jurors, in a room occupied by the clerks of pleaders in 
answer to questions put to him, said that in his opinion the accused was guilty 
of the charge, it was held that there should be a fresh trial before a fresh jury.^® 
See also the undermentioned cases.^^ 


301 




Delivery of verdict. 


When the jury have considered their verdict, the 
foreman shall inform the Judge what is their 
verdict, or what is the verdict of a majority. 


Delivery of verdict. 
Verdict as to offence not 
charged. 


Synopsis. 


Note No. 
1 

specifically 

2 


Special verdict. 

Verdict arrived at by casting lots. 


Note No. 

3 

4 


Other Topics. 


Individual opinions of jurors. See Note 1, 
Pt. 4. 

Jury’s observations after verdict. See Note 1, 
Pt. 9. 

Several Accused — Verdict. See Note 1, Pt. 5. 
Several charges — Verdict. See Note 1, Pt. G. 


Verdict as to minor o&euce. See Note 2 
F-N (5a). 

Verdict — Meaning. See Note 1, Pts. 1 to 3. 
Verdict of “Benefit of doubt.” See Note 1 
Pt. 7. 

Verdict— Repugnancy in. See Note 1, Pt. 8, 


1. Delivery of verdict. 

By “verdict” should be understood the collective opinion of the jury as a 
body, arrived at after mutual consultation and ascertained and announced by the 
foreman.^ A recommendation made by the jurors in the verdict is, however, not 
a part of the verdict. In cases where an accused person is tried for various 
offences arising out of a single act or series of acts, the word “verdict” means the 
entire verdict on all the charges and is not limited to the verdict on a particular 
charge.® 

• (Code of 1882— S. 301 and Code of 1872— S. 263, Para 1— Same as in 1898 Code ) 


(Code of 1861— Nil.) 


0.(1917)1017 Cal 149 (151): 18 Cri L Jour 
311 (312): 44 Cal 723. In rc Bono- 
vially Gupta. But the fact that a 
juryman on bis way to tho Court 
house or to the waiting room is 
addressed by a stranger some remarks 
on the case to which ho does not re- 
ply, cannot have tho oSect of invali- 
dating tho trial. 

(1927) 1927 Cal 028 (G20); 55 Cal 279: 28 
Cri L Jour 783, Bhuban Clutndra 
Prod/t<in V. Emperor. 

10. (1921) 1921 Cal G31 (631): 22 Cri L Jour 

510, Emperor v. Nazar AH Daj. 

11. (1929) 1929 Cal 57 (58): 56 Cal 150: 30 Cri 

L Jour 435, Mohan Chakra- 

barli V. Emperor. Whore it ap- 
peared that tho foreman had boen 
talking with the Court inspector and 
the Judge on that ground discharged 
him and took another man present, 
empanelled him and proceeded with 


the trial — Held that the procedure 
was not objectionable. 

(1929) 1929 Cal 343 (3-15) : 5G Cal 1032 : 31 
Cri L Jour 366, Abdur lUishidx. Em- 
peror. A jury having once been dis- 
charged should not bo recalled to do 
duty as jurors in the same case as 
it is reasonable to suppose that after 
discharge those jurors might have 
mixed freely with the people and 
talked about tho case with others. 

Section 301 — Note 1. 

1. (191-1) 1914 Mad 319 (321) : 36 Mad 585 

(589): 15 Cri L Jour J97. Public 
Prosecutor v. Abdul llamecd. 

. (1925) 1925 Oudh 746 (746); 20 Cri L Jour 
1346, Jagannath v. Emperor. 

la (1934) 1934 Ondh 34 (35); 1931 Cri Cas 88, 
Emperor v. Vidijn Sa<i<ir. 

2. (1895) 22 Cal 377 (382). Krislma Bhan 

Mandal v. Em 2 >ress. 


Sec. 800 
Note 2 


Sec. 301 
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Seo. 301 
Notes 
1—2 


As said already, the verdict is the opinion of the jury as a body? In caso 
of disagreement, the individual opinions of the members of the jury should never 
be disclosed and the Judge commits an irregularity in recording the individual 
opinions of the jurors.^ 

The jury must return a verdict on all the charges on which an accused is 
■tried [see S. 303, infra). Where there are several accused persons in a case, the 
jury must return a verdict as against each.® Where there are several charges, it 
would be a convenient course to follow to take the verdict of the jury upon each 
charge separately; this would obviate the difficulty in ascertaining what their 
verdict is on the various charges®. A verdict that the jury gave the accused the 
benefit of doubt is not a verdict according to law, although such a verdict is often 
returned. A verdict of '*not guilty" covers every condition from mere hesitating 
doubt to conviction of innocence.^ Mere repugnancy in a verdict is not sufficient 
to quash a conviction based on such verdict.® 

Where, after delivering the verdict the foreman attempted to add something 
and the Judge stopped him from doing so, it was held that it was not proper to 
stop the jury at such a stage because, it may so happen that before the verdict is 
recorded the foreman of the jury may make some observations in respect of that 
verdict which may show that the jury have not properly understood the case in 
which case it would be necessary to re-charge the jury so as to lay the case pro- 
perly before them.® See also Notes under Sections 302 and 303. ' 

There is no particular form in which the jury are to deliver their verdict. 
The mere fact that the jury add to their verdict their finding on the facts on 
which the verdict is based does not vitiate the verdict.®^ 

As to interpretation of verdicts, see the undermentioned cases. 

A verdict of the jury after they have been discharged is not legal. “ 

2. Verdict as to offence not 'specifically charged. 

Sections 237 and 238, ante, lay down the circumstances under which an 
accused person who is charged with one offence can be convicted of a diffeient 


3. (1901) 24 Mad 523 (537), Emperor v. Tiru- 
vial. 

4 (1914) 1914 Mad 319 : 15 Cri L Jour 197 : 36 
Mad 585 (589), Public Prosecutor v. 
Abdul Hameed. 

(1925) 1925 Oudh 746 (746): 26 Cri L Jour 
1346. Jagannath v. Emperor. 

5. (1912) 13 Cri L Jour 715 (715) : 16 Ind Gas 

523 (Cal), Jamiruddi Bisioas v. Em- 
pcror, 

6. (1924) 1924 Cal 47 (48): 50 Cal 658: 24 Cri 

L Jour 838, Eran Khan v. Emperor. 

7. (1933) 1933 Cal 404 (405): 1938 CriCas 582: 

34 Cri L Jour 008, Emperor v. Pan- 
chonan Sarkar. 

8. (1924) 1024 Cal 1031 (1032): 52 Cal 112: 26 

Cri Ij Jour 11, U»ia(Z<isi Dasi v. 
Emperor. 

(1914)1914 Cal 456 (469): 41 Cal 350:15 
Cri L Jour 385, Bamesh Chandra 
Banerjec v. Emperor. 

( 1914 ) 1914 Cal 886 (887) : 41 Cal 754:15 
Cri L Jour 402, ilfrtnindra Chandra 
V. Emperor. 

9. (1902) 30 Cal 485 (487), Narayan Changa v. 

Emperor. 


9a(1935) 


9b (1935) 


10. (1906) 


(1908) 

(1929) 

(1932) 


il. (1934) 


1935 Cal 31 (81. 32): 1935 CriCas 
196 : 36 Cri L Jour 480, Kasimuddin 
V. Emperor. 

1935 Cal 31 (31, 32): 1935 Cri Cas 
196; 36 Cri L Jour 480, Kasimuddin 
y. Emperor. 

10 Cal W N 37n (38») (P C). Whener 
y. The King. Where jury found 
that accused had caused death but 
that he was not responsible for his 
actions owing to influence of liquor : 
Held this did not amount to verdict 
of guilty. 

7 Cri L Jour 362 (365) (Cal). Emperor 
y. Rhudiram Dass. 

1929 Sind 145 (145) : 1929 Cri Cas 313 : 
23 Sind L R 397 : 30 Cri L Jour 877, 
Mir Ahmed Shah v. Emperor. 

1932 P 0 275 (278), Paul Pronek 
y. Winnipeg Bly. Co. The language 
of a jury in explaining the reasons 
for their verdict ought not to be 
construed too narrowly. 

1934 P 0 227 (227) : 1934 Cri Cas 
1134 (P C), Warren Bucane Smith 
y. The King. ; 
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offence though not specifically charged with it. The principle of these Sections 
applies also to the verdict of a jury and the jury can return a verdict of guilty in 
respect of an offence different from that specifically charged against the accused 
provided the circumstances of the case fall within the purview of these Sections. 
Thus, where on a charge of murder, the jury finds that the accused was deprived 
of his self-control by grave and sudden provocation, they can return a verdict of 
culpable homicide not amounting to murder. (See Section 238).^ Similarly, on a 
charge of rape, the jury can return a verdict of attempt to commit rape (S 238).^ 
On a charge of dacoity, the jury can return a verdict of theft (Section 238)^ or of 
abetment of dacoity or robbery (S. 237).* On a charge under Section 149 read with 
Section 325, I. P. C., it is open to the jury, if it disbelieves the evidence as to the 
unlawful assembly, to convict the accused under S. 325 alone though there was no 
separate charge under that Section.® See also the undermentioned cases.®®' 

Where the jury returned a verdict of not guilty on the charges framed, but 
by the same verdict found the accused guilty of an offence triable with assessors 
only, and the Judge convicted the accused on such finding, it was Iield that in the 
absence of any miscarriage of justice the conviction will not bo set aside.® 

3. Special Verdict. 

A special verdict is one wliere the jury merely state certain facts as proved 
and leave it to tlio Judge to draw the legal inference from them.^ Such a verdict is 
recognised as a proper verdict under the English Law.^ Put there is a conflict of 
decisions as to whether a special verdict would bo a legal verdict under the Code. 
On the one hand, it has been lielcl by the Bombay High Court, that a special verdict 
would be a legal verdict under the Code.® The High Court of Calcutta is inclined 
to the same view.* On tlio other hand, the Madras Higli Court has held that such 
a verdict is not a legal verdict.® 

In dealing with special verdicts, a Judge is confined to the facts positively 


Note 2. 

1. (1890) 20 Horn 2ir> (217), Eiiiprexs v. Derji. 

2. (iOlO) 11 Cri L .Tour G30 (G30) ; 13 Oudh 

Cas 295, Shohrati v. Emperor. 

3. (1908) 8 Cri L .Tonr 143 (144) (Bom). Em- 

peror V. Chmidra Krishna. 

4. (1915) 101.5 L 15 39 (45); 8 Low Bur R 274 : 

IG Cri L .lour 67G (GSO), i>. I‘. Ghosh 
Y. Em)wr(fi\ 

5. (lS80).5Cal S71 (873). Govl. of Bemjal v. 

Mahnddi. 

(,l5ul sRo (1915) 191.5 C:il 202 (294): 

I. 5 Cri L .Tour 155 (158) : 41 Cal GG2. 
Emperor v. Moden ^londot.'^ 

5h (1932) 1932 Gal 297 (298) : 1932 Ci i Cas 260 : 

59 Cal 1040:33 Cri L Jour .54G. 

J. hirlou Eamasudrti v. Emperor. 
Persons cluir^^cd under Sections 302 
and 201, Penal Code — Jury while 
acquitting them under Section .302 
can find them guilty of minor 
charge under Section 201. 

(1014) 1914 Mad 42.5 (428): 13 Cri L Jour 739 
(741): 37 Mad 23G, In re Adnbnla Mu- 
thiyalu. Charge under Section 397 — 
Verdict of guiltv under Section 326. 
(1675) 23 Suth W K Cr G1 (G2). Queen v, 
EuUiinarain Aiiorri. Charge under 
Sections 2C4. 325. 323 — Verdict of 
guilty under Section 335. 


(1865) 3 Suth W it Cr 41 (41), Queen v. 
Satoo SJieihh. N’erdict of guilty for 
a minor offence when offence charg- 
ed is a major offence. 

G. (1928) 1928 Mad 275 (275) : 29 Cri L Jour 
351, Arumuyn Kone v. Emperor. 

Note 3. 

1. (1895) 19 Bom 73.5 (73G), Qucin v. Mndhav 

Ban. If in a charge of rape, the 
jury returned a verdict that the 
arcuecd did the act. but with the 
consent of the woman; it is not 
necessary to a.sk them to lOtuin a 
verdict of guilty or not guilty. 

(189G) 20 I’om 215 (217), Empress v. Derji 
Gnvindii. 

2. (1912) 13 Cri L Jour .5.86 (.587) : 15 Tnd Cas 

3002 (Mad), Arnnactiala Theran v. 
Emperor. 

3. (1891) 15 Bom 452 (465), Empress v. Dtuhi 

A na. 

(1895) 19 J>om 735 (736), EmprC'S v. 

Madhnv Ran, 

(189G) 20 Bom 21.5 (217). Enqrc v. Derji 
Gorindji. 

4. (1921) 1924 Cal 257 ( 261 ): 25 fri L Jour 

817, Empeior v. R.irerdra Kumar 
Ghnse. 

5. (1012) 13 Cri T, Jour 5'^G(o'^T, 5S8) : 15 Ind 

Cas 1002 (Mad). Arf/nachala Theran 


Seo. 301 
Note 
2-3 


Cr. P. C. 2CC & 207 



Seo. 301 
Notes 
3—4 
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stated in the verdict and cannot himself supply by intendment or implication any 
defect in the statement.® But if the special verdict is ambiguous or incomplete it 
is open to him to question the jury under Section 303, infra, and have their ver- 
dict supplemented.^ 

4. Verdict arrived at by casting lots. 

As seen in Note 1, ante, the verdict of a jury is the collective opinion of the 
jury as a body arrived at after mutual consultation and ascertained and announced 
by the foreman. Hence, a verdict arrived at by casting lots among the jurors 
would not be legal. But the sworn statement of a juror is not admissible for the 
purpose of showing that a verdict was arrived at by casting lots.^ 

302 .* K the jury are not unanimous, the Judge may 
_ , ^ require them to retire for further consideration, 

jufy dufer*^^ After such a period as the Judge considers 

reasonable, the jury may deliver the verdict, 
although they are not unanimous. 

Synopsis. 

Scope of the Section. Note No. 1 


Other Topics. 


Absurd verdict. See Note 1, P-N. (8). 
Ambiguity in verdict. See Note 1, Pt. C. 
Further directions. See Note 1, Pts. 7 and 8. 
Further explanation of law. See Note 1, 
Pt. 4. 


No reconsideration after ascertaining znajo' 
rity and views. See Note 1, P-N. (8). 

No reconsideration after verdict. See Note 1, 
Pt. 3. 

Unanimous verdict. See Note l,Pt. 5. 


1. Scope of the Section. 

This Section empowers the Judge, when the jury are not unanimous in 
their verdict, to require them to retire for further consideration.^ Hence, when 
the jury differ in thoir opinion, the proper course for the Judge is to direct them 
under this Section to reconsider their verdict.^ But the Section is intended to be 
applied as soon as the Judge ascertains that there is a difference of opinion among 
the jurors and before the verdict is delivered. The Section does not apply to 

• (Code of 1882— S. 302 aud Code of 1872— S. 263, Para. 3— Same .as in 1898 Code.) 


352. 


(Code of 1861— S. 352.) 

• 9 * • 


In any case iu which a jury shall be prepared to deliver their finding, the Judge shall ask 

the jury whether they are unanimous, and if the foreman or one of 
When and how iotuj jury the jury shall decl.are that they are not unanimous, the Judge may 
may relire /or /indiny. require such jury to retire for further consideration. If, after such 

a period as the Judge shall consider reasonable, the foreman or any 
one of the jury shall declare that they are not unanimous, the jury luay deliver their verdict. 


v. Emperor. 

C. (1894) Ratanlal 710 (714), Empressw Abdul 
Razah. 

7. (1894) Ratanlal 710 (713), Empress v. Abdul 
liaznli. 

(1876) 14 Suth W R Cr 59 (62), Queen v. 

Hurry Prosad Ganyooly. 

(190'3) 3 Cri L Jour 1 (3) : 3 Low Bur Rul 
7.5, Ilia Oyi v. Emperor. 


Note 4. 

1. (1913) 14 Cri L Jour 392 (395) ; 40 Cal 693, 
Jlara Kumar Barman Roy v. Em- 
i)cror. 

Section 302 — Note 1. 

1. (1S9S) Ratanlal 982 (983), Empress v. 

Chunilal Vilhal. 

■2. (1882) 8 Cal 739 (754), inre Jhubboo ifah- 
ton. 
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cases where the verdict has actually been delivered.® When directing the jury to 
re-consider their verdict under this Section, it is open to the Judge to give them 
fresh directions on matters of law.* 

If the jury are unanimous, their verdict must be received unless it is 
contrary to law.® Hence, where the verdict is ambiguous, the proper procedure 
is to question the jury under Section 303, infra, and clear up the matter and nob 
to direct the jury to re-consider the verdict.® But where the verdict is not in 
accordance with the law^ or where from the observations of the foreman of the 
jury it is clear that the jury have not understood the case,® the Judge can give 
them fresh directions and ask them to retire for further consideration of the 
verdict. 

303.'“' (1) Unless otherwise ordered by the Court, the jury 

shall return a verdict on all the charges on 
which the accused is tried, and the Judge may 
ask them such questions as are necessary to 
ascertain what their verdict is. 

(2) Such questions and the answers to them 
shall be recorded. 


Verdict to be given 
on each charge. 

Judge may ques* 
tion jury. 

Questions and ans- 
wers to be recorded. 


Sec. 302 
Note 1 


Sec. 333' 


Synopsis. 


Note No. 

Verdict to be on all the charges. I 

Form of verdict. 2 

**May ask them such questions as are 
necessary to ascertain what their 


Noto No. 

verdict is. 3 

Questions and answers to be recorded. 4 
Re-consideration of the verdict. 5 


'(Code of 1882— S, 303— Same.) 


(Code of 1872— S. 263, Para. 2) 

263. • • • • • . . . . 

jury shall return a verdict on all tho charges on which tho 

Icrdict lobe f/n.vn ou accused is tried, and the Court may ask them such questions as 
each charge. Judge may are necessary to ascertain what their verdict is. Such questions anti 
question jury. the answers to them shiill be recorded. 


(Code of 1861— Nil.) 


(1895) Rataiilal 7:16 (737), Empress v. lJh<ir- 
viia. 

3. (1911) 1014 L 3? 211 (-210); 1.5 Cri L .Tour 

G/8 : 7 Low liur R 140, Kya 2'iyuu 
V. Emperor. Section does not pre- 
vent ascertaiumeut of actual raaio- 
rity. 

(18.84) 10 Cal 140 (144), Hurri Churn v. 
Empress, .\flcr asking what is iho 
actual majority Judge cannot pro- 
ceed untier Section. 

4. (1805) Ratanl.al 73G (737), Empress v. Ehar* 

min. 

( 1001 ) 1 CriLJour205(2C8)(r.om),L’m;)r6'Ss 

V. Bharmin. 

5. (1880) 5 Cal 871 (873), 'I’he (Joircrnmeni of 

Bengal v. Mahaddi. 

(1028) 1028 Cal 22 s (228) ; 20 Cri L ./our 
228, Superintendent Leifnl liemem- 
brancer v. Juhay Sheihh. 


(lOOh) 
G. (lOOG) 
7. (18G4) 


(1880) 

8. (100.3) 

(1894) 

(1030) 


3_Cri L Jour 1(3, 4) : 3 Low liur Rul 
75, Jllfi Gyi V. Emperor. 

3 Cri l> Jour 1 (3) : 3 Low Bur Rul 
75, llln Oyi v. Emperor. 

1 Suth W R Cri 50 (51). Queen v. 
f. choor Ghosr. Jury not entitled to 
pronounce on the law or to give their 
own deiinition of “’murder.” 

5 Cal 8(1 (873, 874), Oovernment of 
Bengal v. Mahaddi. 

30 Cal 485 (487, 488), Narayan 

Changa v. Emperor. 

2 Weir 511 (511), Veernppan. In re. 
19.30 Cal 320 (320) ; 10::0 Cri Cas 
101 : 57 Cal 01 : 31 Cri L Jour 701, 
Hamid Ali Ilaldnr v. Empt-ror. If 
the verdict is absurd, the Judge can 
ask them to consider it — Not bound 
to accei»t it cither as a verdict of 
guilty or not guilty. 
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Sec. 303 
Notes 
1—3 


Other Topics. 


B^ect of no finding on some charges. See 
Note 1, Pfc. 2. 

Object of the Section. See Note 8, Pt. 1. 
Questions as to nature in a finding of pcovoca* 
tion. See Note 3, Pt. 6. 

Question not for learning the nature of the 


majority. See Note 3, P-N (11). 

Question only when the verdict is ambiguous. 
See Note 3, Pt. 8. 

Reasons for the verdict. See Note 8, Pts. 12 
and 13. 


1. Verdict to be on all the charges. 

Where there are several charges against an accused and evidence has been 
heard on all the charges the jury should submit a verdict on all the charges.^ 
A failure to give a verdict on one of the charges framed does not, however, amount 
to an acquittal on that charge, and the accused can be ordered to be re-tried again 
on the charge on which the verdict was silent.^ 

2. Form of verdict. 

The law does not prescribe any special form in which the jury are to 
return their verdict. They are at liberty to deliver it in any form they like and if 
that finding is not exhaustive as to the facts in issue which go to make up the 
charge, it is the duty of tlie Judge to put such questions as shall elicit a complete 
finding.* In a trial for an offence under Section 408, Penal Code in respect of a 
gross sum said to have been misappropriated within a year and composed of more 
than three items, the proper form in which the verdict should be given is a 
verdict in respect of an offence under Section 408 and not in respect of each of the 
items alleged to be misappropriated.^ See also the following case.* 


3. “May ask them such questions as are necessary to ascertain what 
their verdict is.” 

A Judge is empowered to put questions to the jury where they are necessary 
to u'hat their verdict is} It is only in cases where the jury have failed 

to return a complete verdict on all the charffes or heads of charge" or the verdict 
returned is ambiguous and not clear* that the Judge may ask questions in order to 
find out what exactly the verdict is. Thus where the verdict is not exhaustive as 


to the facts in issue which go to make up 

Section 303 — Note I. 

1. (188G) Rataulal 28G (287), Empress v. 

Ijintjo. 

{18G5) 3 Suth W R Cri 29 (31), Queen v. 

Sheilih Gholnm ifastuffo. 

(1880) 5 Cal 871 (873), Govt, of Bengal v. 
Mohnddi. 

(1928) 1928 Mad 207 (208) : 28 Cri L Jour 
1007, In re Virumandi Thevan. 

(1020) 102G Nag 53 (54) : 2G Cri L Jour 
1090, Ttnm Prnsnd v. Emperor. 

(1S90) Ratiuilal 74G (747), Empress Bcr~ 
Jan 

2. (1924) 1924 Cal ROD (811) : 25 Cri L Jour 

1018, E}fipcror v. Usman Surdnr. 

Note 2. 

1. (1870) 11 Sutb WR Cri50'(C2), Queen r. 

JJnri Prasad Gangooly. 

(1906) 3 Cri L Jour I (3) : 3 Low Bur R 75, 
HlaGiii\. Emperor. 

2. (1930) 1930 Cal 717 (719) : 1930 Cri Cas 

1117 : 32 Cri L Jour 321, liaJiim Bux 
SarJear v. Emperor. 

3. (18G4) 1 Suth ^V R Cri Cir 2 (2). 


the charge or charges, it is competent 

Note 3. 

1. (1905) 2 Cri L Jour 259 (2G1) : 32 Cal 759, 

Emperor v. Abdul Hamid. 

(1931) 1931 Cal 63G (636) : 1981 Cri Cas 836: 
33 Cri L Jour 29, Emperor v. Karim 
Dai. 

(1874) 21 Suth W R Cri 1 (2), Queen v. Sws- 
tirnm Mandal. 

(1904) 1 Cri L Jour 265 (268) (Bom), Em‘ 
press V. Bharmia. 

(1904) 1 Cri L Jour 331 (332) : 28 Bom 412, 
Emperor v. Kondiba Dhondiba. 

(1928) 1928 Pat 203 (205) : 7 Pat 55 : 29 Cri 
L Jour 4G6, Itamjay Akir v. Em- 
2 )eror. 

(1883) 9 Cal 53 (61) : In re Dhunum Kazee. 

2. (1836) Ratanlal 269 (290), Empress v. Sida. 

(1924) 1924 Cal 47 (47) : 50 Cal 658 : 24 Cri 
L Jour 838, Eran Khan v. Emperor. 
Incomplete verdict. 

(1870) 14 Suth W R Cri 59 (62), Queen v. 
JIari Prasad Gangooly 

3. (1894) 21 Cal 955 (973), ^Vafadar Khan v. 
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to the Judge to ask questions so as to elicit a complete finding.^ Similarly where 
the jury return a verdict of guilty of an offence under Section 304, Penal Codei 
the Judge can ask questions for the purpose of finding out under which part of 
the Section they find the accused guilty.® So also, where, in a charge of murder 
the verdict was “guilty of murder under grave and sudden provocation” the Judge 
can ask questions under this Section for the purpose of ascertaining if the 
provocation was sufiicient to destroy self-control.® Likewise where, in a charge 
under Section 326, Penal Code, the jury returned a verdict of “guilty but not 
voluntarily” the Judge can ask the jury to explain their verdict inasmuch as 
voluntariness of the act is the gist of the offence under that Section.^ Where 
the jury return a verdict of not guilty of culpable homicide, it is the duty of the 
Sessions Judge to require the jury to find expressly whether or not any minor 
offence had been committed.® 

On the other hand, where the verdict is clear, complete and unambiguous, 
the Judge is bound to accept the same,® or, if he disagrees with it, make a 
reference to the High Court under Section 307, infra}^ He has no power to 
ask questions of the jury.“ Thus he has no power to ask (luestions of the jury as 


Empress. Jury leaving it uncer- 
tain what the common object of 
unlawful assembly was. 

(1370) 11 Suth W U Cr 59 (62), Queen v. 

Ilari Prnsad Oanyooly. 

(1931) 1931 Cal G3G (63G) : 1931 Cri Cas 83G: 
33 Cri L Jour 29, Emperor v. A'orti/t 
Dai. 

(1901) 1 Cri L Jour 331 (332) ; 28 Bom 112, 
Emperor v. Kondiba Dhondiba. 
(192G) 1926 Cal 895 (89G) : 27 Cri L Jour 
92G, Emperor v. G. C. TFifion. 

(1903) 7 Cal W N 135 (137), Emperor v. 
ChidijJian Cossnin. 

(1925) 1925 Cal 260 (262) : 26 Cri L Jour 
532, Khirodc Kumar Mooherjee v. 
Emperor. 

(1905) 2 Cri L Jour 259 (264) : 32 Cal 759, 
Emperor v. Abdul Hamid. 

(1896) 20 Bom 215 (217), Empress v. Devji 
Oovindji. 

(1891)21 Cal 955 (073). Wafudar Khan v. 
E}npress. 

(1931) 1931 Mad 775 (776) : 1931 Cri Cas 
1031: 55 Mad 250: 32 Cri L Jour 
127G, Sundaram Iyer v. Emperor. 

4. (1870) 14 Suth W R Cr 59 (C2). Queen v. 

Harry 1‘rasad Oanyooly. 

5. (1805) 19 Born 741 (743), Em 2 iress v. Ileyo 

Hontopoulo. 

(19.34) 1934 Cal 173 (174) : 10:54 Cri Cas 
295 ; G1 Cal 250 : 35 Cri L Jour 400 
(SB), Sadeli Handal v. Emperor. 
(1905) 9 Cal W N 222n (222n). Amart- 
alulla Mandal v. Emperor. 

(1871) 15 Suth WR Cr 17 (18), Queen v. 

Kaii Churn Dass. 

(18G5) 2 Suth W R Cr L 11 (11). 

(1869) 12 Suth W R Cr 35 (35, 3G), 
Queen v. .IJJitr Khan. Otherwise it 
will be assumed that jury had found 
that the lesr>cr form of oQeuco had 
been committed. 


(1890) Ratanlal 530 (530), Empress v. 
Ladkya. 

(1927) 1927 Rang C8 (70) : 4 Rang 488 : 28 
Cri L Jour 213 (F B), Emperor v. 
Nya Tin Gyi. 

0. (189G) 20 Bom 215 (217), Empress v. Devji 
Govindji. 

7. (1903) 7 Cri L Jour 362 (365) (Cal), £»rpcror 

V. Khudiram Dass. 

8. (1900) 2 Bom L R 334 (334), Empress v. 

Dandukal Patil. 

9. (1927) 1927 Rang G8 (70) : 4 Rang 483 : 28 

Cri L. Jour 213 (F B), Emperor v. 
Nya Tin Gyi. 

(1883) 9 Cal 53 (61), In re Dhunum Kazee. 
(1907) G Cri L Jour 373 (374) : 30 Mad 469, 
In re Seranadu. 

10. (1014) 1914 Low Bur 244 (245) ; 7 L B R 

140 : 15 Cri L Jour 678, Kya Nyun v. 
Emperor. 

(1034) 1034 Cal 173 (174): 1934 CriCa.s295: 
61 Cal 250 ; 35 Cri L Jour ^dO.Sadek 
Handal v. Etnperor. 

(1931) 1931 Mad 775 (776) ; 1931 Cri Cas 
1031 ; 55 Mad 256 : 32 Cri L Jour 
1270, Hundarain Aiyer v. Emperor. 

11. (1920) 1920 Cal 406 (407) ; 21 Cri L Jour 

829, Edon Karikar v. Emperor. 
(1006) 3 Cri L Jour 871 (372) : 29 Mad 91, 
Emperor v. Chcllan. 

(1889) Ratanlal 442 (448), Empress v. Desai 
Daji. 

(1905) 2 Cal L Jour 75n (75n), Emperor 
V. Aun Darui. 

(1801) 15 Bom 452 (JOG), Empress v. Dada 
Ana. 

(1905) 2 Cri D Jour :357 (358) (.\11), Em 2 >cror 
V. Chirkuu. 

(1923) 1023 Cal 647 (649) : 25 Cri L Jour 
343. Dilaschandra Danerjec v. 
Emperor. 

(1928) 1928 Cal 228 (228); 29 Cri L Jour 
228, Su 2 ^crintendenl and Legal He- 


Seo. 303 
Note 3 
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See. 303 
Notes 
3—5 


to their reasons for the verdict.^^ As to whether for the purpose of making a 
reference under Section 307, the Judge can question the jury as to their reasons 
for the verdict, see Section 307, Note 13. 

The mere fact that the jury were unable to give reasons for their verdict 
cannot be held to show that they had no adequate reasons for their verdict.^® 

4. Questions and answers to be recorded. 

A Judge who does not record the questions put to the jury and their 
answers thereto but gives only a substance of the result cannot be deemed to have 
complied with the direction of law under this Section.^ The provisions of this 
and the next Section imply that the jury are cognizant of the record as made by 
the Judge of the questions put to them and answers given by them. It is 
extremely desirable that such record should be immediately read over to the jury 
and this should always be done.^ The omission to record the verdict of the jury 
in the terms prescribed by the Code is not however such an irregularity as 
requires the trial to be quashed and new one ordered.^ 


5. Be-consideration of the verdict. 

Where the jury have delivered a clear and legal verdict, the Judge cannot 
ask them to re^consider their verdict \ if he disagrees with the verdict be should 
act under Section 307, infra} Thus where in a case of robbery the jury dis- 
believing the evidence as to the use of force gave a verdict of guilty of theft only 
it was held that such a finding was not contrary to law and that the Judge 


viemhToncer v. Jahoy Sheikh. 

(1884) 10 Cal 140 (144), Harry Charn Chuc- 
kerbulty v. Empress. If the jury 
arc not unanimous, the judge should 
not make enquiries to learn the na- 
ture of the majority aud its opi- 
nion. 

(1930) 1930 Pat 208 (209) : 31 Cri L Jour 54. 
Emperor v. Bhnkhan Dubey. Clear 
verdict giving licneCt of doubt— 
Judge cannot question as to nature 
of doubt. 

12. (1928) 1928 Pat 203 (205): 7 Pat 55 : 29 Cri 
h ioMT -kGG, Unmjag Ahir Empe- 
ror. 

(1931) 1931 Mad 775 (770): 1931 Cri Cas 
1031:55 Mad 250: 32 Cri L Jour 
1270, Sitndornm Aiyer v. Emperor. 

(19:90) 1930 Cal 443 (444) : 1930 Cri Cas 751: 
:91 Cri L Jour 1150, DerajtiiUah 
Sheikh v. Emperor. 

(1904) 1 Cri L Jour 331 (3321: 28 Bom 412, 
Emperor v. KoiuHba Dlwndiba. 

(1910) 11 Cri L Jour 557 (557): 8 Ind Cas 
52 (Cal), Asfnr Sheikh v. Emperor. 

(1931) 1931 Cal 030 (OSO) : 1981 Cri Cas 836: 
:93 Cri L Jour 20. Karim Dai v. Em- 
■peror. 

(1912) 13 Cri L Jour 586 (5S8) : 15 Ind Cas 
1002 (Mad), Arunaehalla Thevan v. 
Emperor. 

(1920) 1920 Mad 170 (170, 171) : 43Mad 744; 
21 Cri Ij Jour 466, In re, Subbiah 
Theran. 

(1920)1920 Cal 400 (407): 21 Cri L Jour 
829, Edon Karikar v. Emperor. 

[But see (1901) 1 Cri L Jour 265 


(268) (Bom), ^Empress v. Bharmia. 
(1895) Ratanlal 736 (737), Empress v. 
Bharmia. 

(1912) 13 Cri L Jour 2S5 (285) : 14 
Ind Cas 669 (Mad), In re Bama 
Haicker. 

(1906) 3 Cri L Jour 371 (372) : 29 Mad 
91, Emperor v. Chcllan. The jury 
may give reasons if they like. 

(1923) 1923 Pat 474 (474): 26 Cri L 
Jour 856, Emperor v. Alt Hyder. 
(1878) 20 Suth W B Cr 50 (50), 
Queen v. Mcajan Sheikh.] 

13. (1926) 1925 Cal 625 (529, 530) : 26 Cri L Jour 
806, Emperor v. Nishi Kanta Ba- 
niJeya. 

Note 4. 

1. (1882) 8 Cal 739 (754), In re, Jhubboo Mah- 

ton. 

(1911) 12 Cri L Jour 140 (141): 9 Ind Cas 
788 (Mad), P<i?atvsa T/uJi'rtn v. Em- 
peror. 

(1926) 1926 Nag 53 (54): 26 Cri L Jour 
1090, liamprasad v. Emperor. 

2. (1931) 1931 Cal 345 (348) : 1931 Cri Cas 409: 

58 Cal 1138 : 32 Cri L Jour 598, I/a- 

tulla V. Emjyeror. 

3. (l 871 ) 15 Sutb WBCr 11 (14), In rt Sheikh 

Tenoo. 

Note 5. 

1.(1914)1914 Low Bur 244 (245): 7 Low 
Bur Eul 140 : 15 Cri L Jour 678, Kya 
Nyun V. Emperor. 

(1914) 1914 Mad 319 (322) : 86 Mad 585 : 15 
Cri L Jour 197, Public Prosecutor v. 
Abdul Hamid. 

(1931) 1931 Mad 775 (776): 1931 Cri Cas 
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could not direct a reconsideration of the verdict.^ Similarly where the jury 
returned a verdict of guilty under Section 325, Penal Code, although it was not the 
subject of a separate charge but was entered in a charge coupled with Section 149 
of that Code, it was held that the verdict was according to law and that the Judge 
could not direct reconsideration of the verdict.® 

But where there is no legal verdict at all* or where the verdict is silent on 
a particular part of the case, as where the foreman replies that they have not 
considered a particular part of the case as to which the Judge wanted their 
opinion,® they can be sent back to reconsider the verdict. In the case of an 
obviously and admittedly inconsistent verdict, the Judge can make a further 
charge to the jury instead of referring the case to the High Court under 
Section 307, infra}^ So also, where in a trial for murder the jury at first stated 
that their unanimous verdict was “guilty of culpable homicide not amounting 
to murder” and the Judge in order to ascertain which degree of the offence the 
jury intended, asked them questions and from their answers found that they were 
in doubt as to what they meant and sent them back to reconsider their verdict, 
it was held that until the jury had intimated under which part of Section 304, 
Penal Code, their verdict fell, there was no complete verdict capable of being 
accepted and recorded, that their subse»juent answers showed that they had 
come to no unanimous verdict and that it was the duty of the Judge to send 
them back for further consideration of their verdict.® 

See also the undermentioned cases. ^ 


304 .* When by accident or mistake a wrong verdict is 
.. A- , delivered, the jury may, before or immediately 

Amending verdict. pj . • j . • ' j i ^ t . -i r , 

after it is recorded, amend the verdict, and it 
shall stand as ultimately amended. 

Sf/nopsis. 

Note No. 

Grounds for amendment. 1 

Time for amendment. 2 


Final verdict to stand. 


Note No. 
3 


Other Topics. 

Amendment when refused. See Note *2, Pt. 2 take or accident. See Note 1, Pt.<. 1 to 3. 

Scope of the Section — Where there is no mis* Second verdict. Soo Note 1. Pt. r>. 

* (Code of 1882 — S. 304 — Same.) 


(Codes of 1872 and 1861— Nil.) 


Sec. 808 
Notes 


\ 


Sec. 304 


1031 : 55 Mad 25C : 32 Cri L .Tour 
127C, Sundnraw Aiiicr v. EfitptTor. 
(1925) 1925 Cal 200 (202);' 20 Cri L Jour 
532, Kliiriidc Kuukii- Muolu'iji’c v. 
Ein 2 >cror. 

(1935) 1935 AH 1020 (1022) ; 36 Cri L J 1377 : 
1935 Cri Cas 1254, Dari v. JCmiH'ror. 
2. (1804) 1 Suth W R Or Letters 13 (13). 

(1805) 2 Suth W R Cr 13 (13). Queen v. Sa- 
hhnut Sheikh. 

8. (1830) G Cal L R 319 (351), Eui press v. 
Mithaddi. 

4. (1804) 1 Suth W R Cr 50 (51). Queen v. 
(Jckroo Ghose. 


5. (1927) 1927 All 721 (723) : 50 All 305 : 28 Cri 
L Jour 950, Unv Nath Bhaduri v. 

Kuiperor. 

5a (1933) 1033 Cal 040 (G40, 611); 1933 Cri C is 
1053 ; 00 Cal 720:34 Cri I, Jour lU.vl. 
Eafat Sheikh v. Empe ror. 

0. (1927) 1927 KanK 08 (70) : 4 Runt; JsS: 28 
Cri L Joiu* ' r v. X 'u Tin 

Chji. 

2 Weir 511 (oil). In rc, apjtnn, 

2 Weir 197 (198), In rc. Dvru.’^a tOiuy 
Aij/a Tentn. 

25 Suth W K Cr SO (SO), Q 7 iccn v, 
OoJiOol 


7. (1894) 
(188G) 

(187C) 
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See. 304 
Note 1 


1. Grounds for amendment. 

A verdict could be amended by the jury only where by accident or mistake 
a wrong verdict is delivered. The Section contemplates cases where the verdict 
delivered is not in accordance with what was really intended to be delivered by the 
jury. Where there is no mistake or accident in the delivery of the verdict but the 
verdict is erroneous by reason of the jury having misunderstood the law, it can be 
corrected only under Section 307, infra, by a reference to the High Court.' 
Similarly where the jury delivered a unanimous verdict of not guilty of murder 
but guilty of culpable homicide not amounting to murder and the Judge asked 
them under what part of the Section 304, Penal Code, they found the accused 
guilty, the jury cannot review their former verdict or amend it unless by mistake 
or accident a wrong verdict has been delivered.® So also where the jury delivered 
a unanimous verdict of not guilty but in answer to some questions by the Judge 
they said that they had been misled by the notes of their foreman and wanted to 
reconsider their verdict, it was held that the verdict could not be said to have 
been delivered by accident or mistake and could not be amended under this 
Section.® 

But where there has been no legal verdict at all, as where the jury gave a 
verdict to the ed'ect “we have no doubt that the accused killed the deceased, we think 
that the deceased gave no provocation, but we do not think it murder, because the 
prisoner had no object in killing,” the jury could be asked to re-consider their verdict.* 
It has also been held that the Judge will not be acting wrongly in asking the 
jury to re-consider their verdict where it is absurd or confused and not clear 
and definite.® 

All the evidence on both sides should be concluded before the case can be 
submitted to the jury. There is no power in the Judge to present a case to the 
jury subject to any conditions and once they deliver the verdict they cannot 
re. consider the same except under this Section. Thus where a Judge presented a 
case to the jury before the defence evidence ^Yas heard and they gave a verdict of 
guilty, and then further defence evidence was taken and the jury submitted a fresh 
verdict, it was held that the second verdict was a nullity and the judgment thereon 


was without jurisdiction.® 

Bven after formally delivering the verdict the jury ought to be allowed if 
they wish to do so, to say immediately after their verdict what they had in their 
mind in order that the delivery of the verdict may be complete. 

Statements of individual jurors afterwards obtained to support an applica- 


Section 304 — Note 1. 
la(l'JOO) 1 Gill \V N 083 (033), 

V. Mnjahur linkman. 

(1805) 10 Bom 735 (730). Empress v. Ma- 
(Uiov Ban. 

(1.806) 20 Bom 215 (217), Empress v. Dei'ji 
(iorindji. 

1. (1000 1 Cri L Tour -331 (332): 28 Bom 412, 

Eiiipernr v. Kondibn Dhondibn. 
(1031) 1031 Mad 775 (770): 1931 Cri Gas 
1031: 55 Mad 250: 32 Cri L Jour 
1276, Sundaratn Aiyer v. Emperor. 

2. (1S08) Rataulal 9S2 (983), Empress v. 

Cintnilal Vithol. 

3. (1912) 13 Cri L Jour 285 (285): 14 Iiid Cas 

009 (Mad). In re Bama .YrtiArr. 

4. (1864) 1 Suth W R Cr 50 (50, 61), Queen v. 

Uckoor G’^iost;. 


5 . (1930) 1930 Cal 320 (320): 1930 Cri Cas 401: 

57 Cal 61; 31 Cri L Jour 701, Hamid 
All Haidar v. Emperor. 

(1894) 2 Weir 514 (514), In re Veerappan. 
(1934) 1934 Oudh 34 (35): 1934 Cri Cas 88, 
Emperor v. Vidya Sagar. 

(1932) 1932 Cal 118 (118, 119): 1932 Cri Cas 
103: 58 Cal 1335: 33 Cri L Jour 136, 
Girishchandra Namadas v. Empc’ 
ror. Couviction based on fresh ver* 
diet is not illegal where the original 
one was based on a misconception. 

6. (1024) 1924 Lah 17 (20, 21): 4 Lah 382; 26 

Cri L Jour 377, John Thomas Lyme 
V. Emperor, 

7. (1903) 30 Cal 485 (487), Narayan Changa v. 

Emperor. 



Conclusion op Tbial in Cases tried by Jury 


1647 


tion to set aside a verdict after it has been recorded and acted upon are inadmissible Sec. 30*1 
to show how the verdict was arrived at.® Notes 

2. Time for amendment. ^ ^ 

This Section provides for an amendment of a wrong verdict but it clearly 
contemplates that such a verdict can be amended only before or immediately 
after it is recorded, in other words, before the jurors have left the Court 
and while they are still under the observance of the presiding Judge. ^ Where the 
foreman publicly announced the verdict as the unanimous verdict of all the 
members in the bearing of all and without any dissent on the part of any of them 
and the verdict was recorded and the accused acquitted, the Court refused to set 
aside the verdict when it was learnt some days after, that the verdict was not the 
unanimous verdict of the jury.^ 

3. Final verdict to stand. 

Where there is some uncertainty in the minds of the jury, the Judge can 
question them. Then there is no verdict delivered and there could be no verdict 
formally recorded until the last of the questions has been answered^ and it is the 
verdict as ultimately amended that should stand. .\n amondment of the charge 
under Section 227 can be made at any time till the final verdict of the jury in 
this sense is returned.^ 


305.^'' (1) When in a case tried before a High Court the Sec. SOS 
Verdict in High unanimous in their opinion, or when as 

Court when to pre- mauv as six are of OHO opinion and the Judge 

agrees with them, the Judge shall give judgment 
in accordance with such opinion. 

(2) When in any such case the jury are satisfied that they 
will not be unanimous, but six of them are of one opinion, the 
foreman shall so inform the Judge. 

Discharge of jury (3) If thc J udge disagrccs with the majority, 

in other cases. hc shall at once dischai’ge the jui’y. 

(4) If there are not so many as six who agree in opinion, 
the Judge shall, after the lapse of such time as he thinks reason- 
able, discharge the jury. 

Synopsis. 

Scope of the Section. Note No. 1 


* (Code of 1882 — S. 305 — Same.) 
(Codes of 1872 and 1861— Nil.) 


8. (1913) 14 Cri L Jour 302 (395): 10 Cal 693, 
llara Kumar Barman llotj v. Em- 
peror. 

Note 2 . 

1. (1931) 19.31 C.al 345 (348. 340): 1931 Cri Cas 
409: 58 Cal 1138: 32 Cri L Jour 59.S. 
Ifatttllah V. Emperor. 


•2. (1912) 13 Cri L Jour 815 (821): 1913 I'un 
Re Cr No. C, Emperor v. Brian 
Bonham Carlrr. 

Note 3. 

1. (1874) 21 Sutb W R Cr 1 (2), Qiieen v. 

Stistiram Jiranelnl. 

2. (1884) 8 Bom 200(211), (^veen’Empress v. 

Appa Subhana ^fendre. 
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Seo. 305 
Note 1 


Sec. 306 


Other Topics. 

^lajotity of six and Judge’s agreement — Effect. Unanimous verdict — Judge's agreement imma* 
See Note 1, Pt. 2. terial. See Note 1, Ft. 1. 

1. Scope of the Section. 

Under this Section, if the jury return a unanimous verdict, the Judge 
must pass judgment in accordance with it, whether or not he agrees with the 
opinion of the jury.^ If the jury are not unanimous but six of them are of one 
opinion and the Judge agrees with them, such opinion has the same legal force as 
a unanimous verdict of the jury and the Judge must pass judgment in accordance 
therewith.® When the Judge disagrees with the opinion of the majority of the 
jury under sub-section 3, it is competent to him to express his view as to the 
innocence or guilt of the accused.® 

306 ." (1) When in a case tried before the Court of 

Verdict inCourt*of Sesslou thc Judgo does not think it necessa^ to 
SessTon when to pre- exprcss disagreement with the verdict of the 

jurors or of a majority of the jurors, he shall 
give judgment accordingly. 

(2) If the accused is acquitted, the Judge shall record 
judgment of acquittal. If the accused is convicted, the_ Judge 
shall, unless he proceeds in accordance with the provisions of 
Section 562. pass sentence on him according to law. 


Note No. 
1 


Legislative changes. 

Verdict to prevail where Judge does 
not disagree with it. 


Synopsis. 

Note No. 

Judgment to be according to the ver- 

dicl. 3 

Sentence to be according to law. 4 

Judgment of acquittal. ^ 


Other Topics. 

No reference under S. 307 after verdict is accepted. See Note 3, Pt. 1. 

• (Code of 1882— S. 306— Same.) 


(Code of 1872— S. 263, Para. 4.) 


263. 


If the Court does not think it necessary to dissent from the verdict of 
of tho jurors, it shall give judgment accordingly. If the accused 

shall record judgment of acquittal. If the accused person is convicted, the Court shall proceea 

to pass sentence upon him according to law. 


Acquittal or conviction. 


(Code of 1861— S. 380.) 

380. If the accused person is acquitted, the Court shall 
record a judgment of acquittal. If the accused person is convicted, 

the Court shall proceed to pass sentence upon hjm according to law. 

• • • 


Section 305 — Note 1. 

1 (1915) 1915 Low Bur 39 (41) : 3 Low- 
Bur Rul 274 : 16 Cri L Jour 676 
(G79) S. P. Ghosh v. Emperor. 

2 . ( 1915 ) 1915 Cal 773 (7S1) : 16 Cri L Jour 


561 (566, 571, 572) (P B), Emperor 
V. Vvendra Kath Das. . 

3 (1935) 1935 Sind 189 (190, 191) : 1935 On 
Cas 952 : 86 Cri L Jour 1359, Frem 
Chand v. Emperor. 
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1. Legislative changes. 

The words unless he proceeds in accordance with the provisions of 
Section 562” were added by Section 80 of the Criminal Procedure Code Amend- 
ment Act, XYIII of 1923. 

2. Verdict to prevail where Judge does not disagree with it. 

In a trial by jury, the position of a Judge in India differs from that of a 
Judge in England who is merely an instrument for passing a sentence or directing 
a release, once a verdict is given. In India the Judge must under this Section 
and the next, make up his jniud whether he agrees or disaurees with the verdict} 
In the former case he should act under this Section, and in the latter case, under 
the next Section.^ Tliis does not mean that whenever he disagrees with the 
verdict be is bound to make a reference to the High Court. He must be of 
opinion that it is necessary in the ends of justice to submit the case to the Hieh 
Court. ^ 

The Sessions Judge should make a clear record for the information of the 
High Court whether he agreed with the verdict or not.* He cannot record 
evidence in the absence of the jury and rely on it for the purpose of determining 
whether or not he should disagree with the verdict.^ 

The Judge has no power to control the jury and direct them to give a 
specified verdict. It is for the jury alone to convict or acquit the accused as they 
thought proper® and where the verdict entirely depends on oral evidence, weight 
should be attached to the verdict of the jury whose function it is to decide the 
questions of fact." 


3. Judgment to be according to the verdict. 

here the Judge does not consider it necessary to express disagreement 

with the verdict of the jury, he is bound to give judgment accordingly. It is not 

open to him, when he has once accepted the verdict and postponed the case for 

passing sentence, to reconsider his order and refer the case to the High Court 

under Section 307 of the Code.* When a charge triable with tlio aid of assessors 

is tried with the aid of the jury, the trial is not, in view of Section 536, infra^ 

illegal and the verdict must bo accepted as a legal one. If the Judge disagrees 

with the verdict ho must proceed under Section 307, infra, and cannot treat the 

verdict as the opinion of the assessors and record a finding in opposition to that 
verdict.' 


4. Sentence to be according to law. 

The Judge in passing sentence after conviction according to the verdict 


Section 306 — Note 2. 

1. (1932) 1932 Lah 31.5 (348): 1932 Cri Cas 42G: 

13 Lah 573 : 33 Cri L Jour 220. Em- 
peror V. liarv'ich. 

2. (1880) ft Cal 871 (871). (iovt. of Benna} v. 

^Inhiuldi. 

8. (1929) 1929 Pat 313 (311) ; 1929 Cri Cas 
99 : 8 Pat 341 : 30 Cri L Jour 721, 
Bamdat Rni v. Emperor. 

4. (18C7) 7 Suth W R Cr G (7). Queen v. CJiand 

Baijdee. 

(1871) 15 Suth W R Cr IG (47), Queen v. 
Bhar AH Kahar. 

5. (1900) 3 Cri L Jour 42 (43) (Horn), Emperor 

V. ^inqappo Sayudappa. 

G. (1867) 7 Suth WR Cc 22 (23), Queen v. 


Joy KriHo Gossnviy. 

7. (10.33) 1033 P.ii 273 (27:ij : 1933 Cri Cas 
/ .55 : 31 Cri L Jour 731, Emperor v. 
Sitalu Ahir. 

(18<G) 25 Suth W R Cr 25 (2G), Queen v. 
r.'Uv’jr ^tundol. 

(1921) 1924 .\U 511 (.513): 20 Cri L Tour 
.321. Lahhnn v. rnr. On tjues* 

UoD of (act jury is tho Iril.ii- 

ual. 

Note 3. 

1. (1900) 1 Cal W N G83 (083). Que.n-Em- 

2^rcss V. ^[oJflhur J.^ahtunn. 

2. (1901) 25 I>oin G'<0 v. 

J^arhlat SnnJkiir. 

(1879) 4 Cal LR 405 (108. 410). In re 


Seo. 306 
Notes 
1—4 
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See. 306 
Notes 
4—6 


Sec. 307 


should give no weight whatever to any doubts he had personally entertained as to 
the propriety of the verdict of the jury or cannot mitigate the sentence on 
that account. Having accepted the verdict he is bound to pass sentence according 
to law as if he had agreed with the verdict.^ The sentence again must be suitable 
to the offence of which the accused is found guilty though the Judge thinks a 
graver offence has been committed.^ When a number of persons are charged 
under Sections 149 and 302 of the Indian Penal Code and it is not possible to say 
who struck the fatal blow, it cannot be assumed that there is no case for a capital 
sentence.^ 

5. Judgment of acquittal. 

The prisoner is entitled to be discharged from custody immediately a 
judgment of acquittal is pronounced when there is no other charge pending against 
him. His further detention is illegal and no formal warrant of release from the 
Judge to the Superintendent of the jail is necessary.^ 



* 


Procedure 
where Sessions 
Judge dis* 
agrees with 
verdict. 


Procedure 
where Sessions 
Judge dis- 
agrees with 
verdict. 


307 . (1) If ill such case 

the Judge dis- 
agrees 'vrith the 
verdict of the 
jurors, or of a 
majority of the 
jurors, on all or any of the char- 
lies on which the accused has 
been tried, and is clearlv of 

4/ 

ojiinion that it is necessary for 
the ends ot‘ justice to submit 
the case to the High Court, he 
shall submit the case accord- 
ingly, recording the grounds of 

- (Code of 1882— S. 307.) , ^ • 

Same except that for the words “so completely that he considers, the words an is 
clearly of opinion that” were substituted in 1898 Code. 


(1) If in any such 
case the Judge dis- 
agrees with the 
verdict of the 
jurors, or of a 
majority of the 
jurors, on all or any of the 
charges on which any accused 
person has been tried, and is 
clearly of opinion that it is 
necessary for the ends of justice 
to submit the case in respect^ of 
such accused person to the High 
Court, he shall submit the 


263 


(Code of 1872— S. 263, Paras. 5 and 6.) 


If the Court disagrees with the verdict of the jurors, or of a majority of such jurors^nd 
ousiders it necessary for the ends of justice to do so, it may submit case to o ig 
Jourt, and mav cither remand the prisoner to custody, or admit hini to bail. . , . 

The High Court shall deal with the case so submitted as with an appeal, but it m y 
onvkt the accused person on the facts, and if it does so. shall pass such sentence as might 
lave been passed by the Court of Session. 

of 1861— Nil.) 


Jihontnath Detj. 

(1808) 2r> Cal 555 (557). Surja Knrvti v. 
Empress. 

Note 4. 

1. (1020) 1020 Pat 313 (310) : 1020 Cri Cas 
99 : 8 Pat 344 : -30 Cri L Jour 721, 
Eamdns Bai v. Emperor. 

(1805) 3 Suth W R Cr 20 (30), Queen v. 
SheUih Ghulam. The Judge may 


take other steps to get the release 
of the accused if ho thinks the 
charge against him is not made out. 

2. (1017) 21 Cal W N 130n (139n), Azu Shetkh 

V. King-Emperor. 

3. (1929) 1929 All 160 (161) : 80 Cri L Jour 

569, Parshadi v. Emperor. 

Note 5. 

1. (1869-70) 5 Mad H C R App 2 (2, 3). 
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case accordingly, recording the 
grounds of his opinion, and, 
when the verdict is one of 
acquittal, stating the offence 
which he considers to have 
been committed, and in such 
case, if the accused is further 
charged under the provisions of 
Section 310^ shall proceed to try 
him on such charge^ as if such 
verdict had been one of con- 
viction. 

(2) Whenever the Judge submits a case under this Section, 
he shall not record judgment of acquittal or of conviction on any 
of the charges on which such accused has been tried, but he may 
either remand such accused to custody or admit him to bail. 

(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on an 
appeal, and subject thereto it shall, after considering the entire 
evidence and after giving due weight to the opinions of the 
Sessions Judge and the jury, acquit or convict such accused of any 
offence of which the jury could have convicted him upon the 
charge framed and placed before it ; and, if it convicts him, may 
pass such sentence as might have been passed by the Court of 
Session. 

Synopsis. 


his opinion, and, when the ver- 
dict is one of acquittal, stating 
the offence which he considers 
to have been committed. 


Note No. 

Scope and object of the Section. 1 

Who can refer. 2 

“ Disagrees with the verdict. ” 3 

i* clearly of opinion that it is neces- 
sary for the ends of justice. ” 4 

“ He shall submit the case. ” 5 

(rt) “ In respect of such accused per- 
son." 6 

(6) Grounds of opinion to be recorded. 7 
(c) Letter of reference against verdict 
of acrjuittal should state the 
ofleuco. 8 

id) Charge under Section 310. 9 

Shall not record judgment of acquit- 
tal or conviction. ’’ 10 

Bail pending reference to High Court. 10a 
Power^ of the High Court under this 
Section. H 


Note No. 

(a) Reference in case falling under 


Section 449. 12 

(i) " .After giving due weight to the 
opinion of the Sessions Judge 
and the jury. " 13 

(c) Power of High Court to order 
rc-trial or order additional evi- 
dence to bo taken. 14 

id) Verdict of jury in cases not triable 
by jury — .Applicability of the 
Section. 15 

(t’) .Acquit or convict of any ofTeuce, 

etc. 16 

Procedure at the hearing of reference. 17 
(a) Notice of reference. 18 

(f;) Diflerence between Judges hear- 
ing reference— Procedure. 19 

Appeal. 20 


Seo. 807 


Other 

Acceptance of verdict on some charges. See 
Note 3. Pt. 4 ; Note 5. Pts. 1 and 2. 
Applicability of Section 537. See Note 11, 
Pt. 19. 

Considerations for High Court. See Note 11, 


'opics. 

Pts. 17 to 19. F-N. (.5) aiul (7). 

Contents of Reference. See Note 7, Pts. 1, 2 
and 4. 

Conviction for offence not charged, See 
Note 10, Pt. 2. F-N. (2) and (3). 
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Note 1 


District Magistrate — Reference by. See Note 2, 
Pt. 3. 

Doubt or difierence of view. See Note 11, 
F-N. (5) and (7j. 

High Court on reference — Not original juris- 
diction. See Note 14, Pt. 8. 

High Court’s direction to refer a case. See 
Note 1, Pt. 10. 

Irregular references. See Note 1, Pt. 8. 
fudge's speculations or jury’s conclusions. 
See Note 13, Pt. 8. 

Legislative changes. See Note 2, Pt. 3 ; 
Note 11. 

No reference — No interference by High Court. 
See Note 1, Pt. 9. 

No reference to materials not placed before 
jury. See Note 7, Pt. 7. 

Questions of fact —Findings. Sec Note 11, 
Pts. 1 to 17. 

Reason of the Rule. See Note 11, Pts. 3 to 16. 
Reasons for opinion of jury. See Note 13, 
Pts. 5 and 6. 


Reference— When made. See Note 1, Pts. 1 
and 3 ; Note 4. 

Reference— When not to be made. See Note 1, 
Pts. 5 to 7 ; Note 4. 

Reference of whole case. See Notes 5 & 6 and 
Note 15, Pt. 2. 

Reflections on jurors. See Note 7, Pt. 9. 

Relative weight to Judge’s and jury’s views. 
See Note 13, Pts. 1 to 4. 

Result of another trial. See Note 7, F-N (7). 

Right to begin. See Note 17, Pt. 2. 

Several accused — Reference as to same. See 
Note 6 ; Note 4, F-N (3). 

Sind Judicial Commissioner — High Court 
and not District Court. See Note 2, Pt. 2. 

“Subject thereto” — Effect. See Note 11, 
Pts. 1 and 2. 

Trial Judge and his successor. See Note 2, 
Pt. 1. 

Verdict and opinion. See Note 11, Ft. 16; 
Note 13, F-N. (5) and (6). 


1. Scope and object of the Section. 

This Section provides for a reference to the High Court, in cases tried by 
jury, where the Judge 

(1) disagrees with the verdict, and 

(2) is clearly of opinion that it is necessary for the ends of justice to 

submit the case to the High Court. ^ 

A Judge, in this country, is not, like a Judge in an English Court, an 
instrument for passing a sentence or directing a release, once verdict is given; 
(compare provisions of Section 305, ante^ in regard to Sessions trials in High Court) 
he must make up his mind whether he agrees or disagrees with the verdict, and, 
in the latter case, he must form an opinion whether in the interests of justice it is 
necessary to submit the case to the High Court.* To this extent the matter may be 
said to be in the discretion of the Court. But where the two conditions are satisfied, 
tlie Section re<iuires that the Judge shall make the reference; the reference is no 
longer a matter of discretiou, but is one of obligation? The object of the Section 
is really to provide a safeguard, in trials by jury, against possible miscarriage of 

justice.'* .... 

Where the Judge, either does not disagree with the verdict** or is not clearly 


Section 307 — Note 1. 

1. (1001) 1 Ori L Jour 743 (744) (Bom), L’wpe- 

ror V. [ nja Doddaypa Kata<ji. 

(1020) 1020 All 338 (338) : 30 Cri L Jour 
1078, Emperor v. JnkJum. 

(1033) 1033 Cal 472 (474) : 1033 Cri Cas 752: 
31 Cri L Jour 0G5, Emperor v. 
Makhanlal Oarodiu. 

2. (1032) 1032 Lah 345 (346) : 1032 Cri Cas 

426 : 13 L.-vli 573 : 33 Cri L Jour 220, 
Emperor v. Barxoick. 

3. (1025) 1025 Cal 705 (706): 26 Cri L Jour 

1006, Sfiroda Charati Mistri v. 

Emperor. ^ ^ 

(1031) 1031 Ciil 15 (17) : 1031 Cn Cas 4/ : 
57 Cal 1183 : 32 Cri L Jour 452, 
Jogikar v. Emperor. 

(1029) 1029 Cal 415 (416) : 1929 Cri Cas 28; 
56 Cal 473 : 30 Cri L Jour 1036, 


Bbrahim Molla v. Emperor. 

4. (1887) 9 All 420 (425), Empress v. McCarthy. 
(1031) 1931 Cal 15 (17) : 1031 Cri Cas 47 : 

57 Cal 1183 : 32 Ori L Jour 452, 
Goyikar v. Emperor. 

(1931) 1931 Cal 601 (603) : 1931 Cri Cas 763: 

33 Cri L Jour 11, Bhoudar v. 
ror. 

(1034) 1934 Cal 847 (840) : 62 Cal 337 : 36 
Cri L Jour 358 : 1934 Cri Cas 1364, 
Enayat Karim v. Emperor. The 
powerful weapon conferred by this 
Section is not available even to a 
Judge trying a Sessions case with a 
jury in the High Court. 

5. (1933) 1933 Cal 472 (474) : 1933 Cri Oas 752: 

34 Cri L Jour 065, Emperor v. 
Makkhan Lai Garodia. 

(190i) 1 Ori L Jour 743 (745) (Bom). Empe^ 
ror V. Iryd Doddappci Kotogi* 
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of opinion that it is nscdssary in the ends of justioe to make the referenoe, he is 
neither boimd^^ nor entitled' to submit the case to the High Court under this 
Section. Where a reference is made in such cases, the High Court will not act 
on it or interfere with the verdict on the basis of such reference. “ 

Where no reference is made by the Sessions Judge under this Section, 
the High Court cannot interfere with the verdict of the jury® or direct the Judge 
to make a reference.^® 

Where the jury have returned a clear and unambiguous verdict, it is not 
open to the Judge to re-charge the jury and ask them to return a fresh verdict 
merely because he disagrees with their verdict. The Judge can only refer the 
case to the High Court under this Section, if he thinks fit to do so.“ 

As to applicability of the Section to cases erroneously tried by jury see 
Note 15, infra. 


2. Who can refer. 

The words "in any such case" refer to cases tried before a Court of 
Session and conseiiuently the word “Judge," must mean the Sessions Judge. 

A reference under this Section is not invalid in consequence of its having 
been made by a Judge who held the trial, but who, at the time of the reference 
had ceased to be a Judge. ^ 

It has been held by a Full Bench of the Judicial Commissioner’s Court of 
Sind that the Judicial Commissioner’s Court of Sind is a High Court and not a 
Court of Session for the purposes of this Section and that consequently, a Judge 
of that Court holding a Sessions trial by jury has no power to make a reference 
under this Section.® See Section 260, (nitc. 

Under the Code as it stood before 1923, there were certain provisions (now 
repealed) such as Section 151, under which a District Magistrate was empowered to 
make a reference under this Section to the High Court.^These are now no longer law. 

3. “Disagrees with the verdict. ” 

been see n in Note I. ante, the Judge cannot make a reference under 


6. (1029) 1928 I^at 120 {123, 124) ; G Pat 617 : 

20 Cri L Jouc 81, Bajit Mian v. 
Emperor. 

(102G) 1020 Cal 728 (720) ; 27 Cri L Jour 
308, ilarichariin Das v. Empfrur. 
Mere disagreement wiiLout consi- 
dering that it is in tbo ends of jus- 
tice to make a reference. 

(180<) 2 Cal W N 40(.}4), Quci'ii’Einprfs-i v. 
Chalradhari (inula. 

(1924) 1924 Cal 47 (48) ; 50 Cal 058 : 21 Cri 
L Jour 8.38, Eran Khan v. Einpcror. 
(1391) 14 Mad 36 (37), Emyr<.-ss v. Chinna 
'L'evan. 

(1909) 9 Cri L Jour 93 (94) (Mad). In ;v 
Kaiyan. 

7. (1915) 1015 Cal 292 (294) : 41 Cal G02 : 15 

Cri L Jour 15.5, Emperor v. Madan 
Mondal. 

{See also (19.90) 1030 Pat 20S (208) : 
31 Cri L Jour 54, Emperor v. Bhn- 
khnn JJubey.] 

8. (102.3) 1023 Cal 453 (155); .50 Cal 41 : 24 

Cri L Jour 7G3, Emperor v. I'ro/uUa 
Kumar Majumdar. 

9. [See the cases cited in foot-note {G).l 

10. (1929) 1928 Cal 444 (llCj : 29 Cri L Jour 


819, Bepfin Chandra Mandai v. Em- 

perot. 

[But see (1925) 1025 Cal 705 (700): 
2G Cri L Jour 1000, Oiaroti 

Mtstri V. Emptror. ] 

11. (19;3.5) lo;3.5 .Vll 1020 U022j : 30 Cri L Jour 
1377 ; 1035 Cri Cas 1251. Jjori v. 
Emperor. 

Note 2. 

1. (1005) 2 Cri L Jour 3SG (387) (Cal), Empe- 

ror V. iJil Mohammad Sheikh 

2. (1028) 1028 Siud 140 (157): 22 Siud L K 

340 : 29 Cri L Jour 945, Emperor v. 
Giand. 

(1925) 1925 Sind 34 (34, 3.5): 25 Cri L Jour 
42S, Emperor \. Milhoo. 

[But see (1921) 1021 .Siml 115 (in;)- 
2G Cri L Jour GOO (GOO); 10 Sind L 
U 143, Emperor v. I ir Mauomed 
Bux. Case before 1023.j 

3. (1002) 20 Cal 128 (132), Emperor v. U. 

Lyall. 

(1014)1914 Low Bur 23 (24) ; 7 Low Bur 
Rul 310:15 Cri B Jour ‘2id, Em- 
peror V. .1. J. Cooke. 

(1987) 0 All 420 (423): <jueen v. McCarthy 


Sec. 307 
Notes 
1—3 
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Notes 
3—4 


this Section unless he disagrees with the verdict. Under the Code of 1882 the 
disagreement was required to be so complete that it was necessary in the ends of 
justice to make a reference. The words “so completely that” have been omitted 
in the present Code, with the result that the fact that the Judge disagrees with the 
verdict need not always involve the proposition that it would be in the ends of justice 
to make a reference : the words “ends of justice” mean something more than mere 
disagreement, and the necessity of submitting the case depends upon the gravity of 
the offence, and its prevalence and other considerations of a similar nature.^ A 
contrary view, namely that unless the disagreement is such as to involve the 
necessity of making, in the ends of justice, a reference under this Section, it is not a 
disagreement at all, has however been taken in the undermentioned cases.^^ It is 
submitted that this is not correct. 


The disagreement contemplated by the Section is with the verdict and not 
merely with the grounds on which the verdict was given : thus, where the jury 
gave a verdict of acquittal and the Judge was of the opinion that the jury ought to 
have given the benefit of doubt to the accused rather than have believed the defence 
version, it was held that this did not amount to disagreement with the verdict.^ 

Where the Judge directs the jury that. if they find the accused not guilty of 
the offence charged, they might find him guilty of a lesser offence, and the jury 
gives a verdict of not guilty but the Judge is of opinion that the accused is guilty of 
the minor offence, it has been held that it is sufficient disagreement within the 
meaning of this Section.^ 

Where, however, on a charge of an offence under Section 326, read with 
Section 149, the jury acquitted the accused on the charge of rioting, it was held 
that the Judge could not say that he disagreed with the verdict so far as an offence 
under Section 326 alone was concerned, and make a reference under this Section. 

Where once theverdict is accepted, the Judge cannot at the time of passing 
the sentence, change his mind and disagree with the verdict, so as to make a 
submission under this Section.® 


4. "Is clearly of opinion that it is necessary for the ends of justice. 

There is a difference of opinion on the question whether the power of the 
Judge to make a submission under this Section is limited to cases where he is 
satisfied that the verdict is perverse or manifestly wrong or is unreasonable. Ac- 
cording to the High Courts of Calcutta, Lahore and Patna the power is not so 
limited but it is sufficient if be should be clearly of opinion that a reference is 
for the ends of j%istice} A Full Bench of the High Court of Madras 


Note 3. 

1. (1033) 1933 Cal -iOl (405) : 34 Cri L Jour 

008 : 1933 Cri Cas 582. Emperor v. 
J'nnchonon SorVar. 

la (1032) 1032 Pat 24G (247): 11 Pat 669 : 33 
Cri L Jour 877 : 1032 Cri Cas G43, 
Emperor v. 

(1020) 1020 Cal -115 (410) ; .56 Cal 473 : 1029 
Cri Cas 28:30 Cri L Jour 1036, 
Ehrohim I^loUa v. Emperor. 

(1025) 1025 Cal 795 (796): 26 Cri L Jour 
1CC6, Saroda Charon v. Emperor. 

2. (1033) 1033 Cal 404 (405) : 34 Cri L Jour 

008 : 1933 Cri Cas 582, Emperor v. 
I'nnchanon Sarhor. 

S. (1029) 1020 Nag 114 (115): 30 CriLJour 
703, Em2^cror v. Horilol 7'amaboli. 
(1029) 1023i Cal 308 (110): 24 CriLJour 


674, Emperor v. Hari Das Milra. 
(1908) 8 Cri L Jour 143 (144) (Bom), Em- 
peror V. Chandra Krishna. 

4. (1915)1915 Cal 292 (294): 41 Cal 662: 15 

Cri L Jour 155, Emperor v. Madan 
Mondal. 

5. (1900) 4 Cal W N 683 (688. 684). Queen- 

Empress V. Majahur Jtahvian. 

(1925) 1925 Cal 795 (796) : 26 Cri L Jour 
1006, Saroda Charan v. Emperor. 
Note 4. 

1.(1919)1919 Cal 536 (536); 19 Cri L Jour 
830. Ismail Sarkar v. Emperor. 
(1925) 1925 Cal 795 (796) : 26 Cri L Jour 
1006, Saroda Charan Mistri v. Em- 
ptror. ^ 

(1926) 1926 Cal 1107 ( 1108 ) : 27 Cri L Jour 
1402, Jahur Sheikh v. Emperor. 
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has. on the other hand, held that in order to enable the Judge to make a sub- 
mission. he should come to the conclusion that the verdict is one which is 
unreasonable.^ It may be conceded that when the verdict is perverse or un- 
reasonable or is not supported by evidence, it should ordinarily be in the ends of 
justice to make a submission. In such cases the Judge should always make a refer- 
ence. It may also be stated as a rule of guidance that where a verdict cannot be 
said to be unwarranted by the evidence in the case* or is one which reasonable 
men might find on the evidence placed before them® no reference should be made. 
But to say that the power is limited to cases where the verdict is considered 
perverse or mireasonahle is to import conditions which are not found in the Section. 
It is submitted that the Madras view is not correct. 

In view of the provisions of this Section it is necessary that the trial 
Judge should for himself appreciate the evidence and form his own opinion on the 
case so as to see whether it is necessary for the ends of justice to make a reference 
against the verdict of the jury.® 

Where the same body of persons sit as jurors as well as assessors in a case 
Section 269, sub-section 3) the Judge ought not to use their reasons given for 
their opinions delivered as assessors as material for saying that their verdict as jury 
is perverse.^ 


5. “He shall submit the case. ’ 

Sub-section 2 of this Section provides that where a case is submitted under 
this Section the Judge shall not record a judgment on any of the charges on which 
a particular accused has been tried. It is clear from this that a submission must 
be of the whole case against the particular accused and not merely of those charges 
on which he disagrees, since, by this limited reference the High Court will be 
preclud ed fro m consid ering the entire evidence ou the record against such accused ^ 


(1909) 10 Cri L Jour 57 (58) : 2 Ind Gas 593 
(Cal), Emperor v. Abdul liahmnn. 
(1932) 1932 Lah 345 (348): 13 Lah 573: 
1932 Cri Cas 426 : 38 Cri L Jour 220, 
Emperor v. C. Barir.ick. 

(1922) 1.922 Pat 348 (352): 23 Cri L Jour 
421, Emperor v. J’unit Chain. 

(1929) 1929 Pat 313(314) : S Pat 344 : 30 Cri 
L Jour 721 ; 1929 Cri Cas 99, Ham- 
das Rui V. Emperor. Latter part. 
(1032) 1932 Pat 216(247): 11 Pat 669: 1932 
Cri Cas 643 : 33 Cri L Jour 877, Em- 
peror V. Rnfi Mian. 

(But see (1914) 1914 Cal 65 (69) : U 
Cri r. Jour 660 (664): 41 Cal 621, 
Emperor v. Surna)iioiiee liisiras. 
Following opinion of Miicpher.-?on, J. 
in 20 Suth W R Cr 73.) 

2. (1923) 192S Mad 118C (1100) : 5L Mad 956: 

30 Cri L Jour 317 (F B), Veera 2 ypa 
Cloundnn v. Emperor. 

3. (1926) 1926 Mad 370 (370) : 27 Cri L Jour 

176, VeUayan Ambalam, In re. 
Trial of several accused for the same 
offence before the same Judge and 
jury — Evidence the same against 
all and summing up of Judge for 
the acquittal of all — Jury giving ver- 
dict of not guilty to one only and 
guilty to the rest — N’erdict is per- 
verse and reference should ho made. 


(1S90) 

(1931) 

(1930) 

(1931) 

4. (1902) 

5. (1906) 

6. (1934) 

7. (1929) 

1. (1917) 
(1933) 
(1933) 


13 Mad 348 (344), Queen v. Guru- 
vadu. Verdict being supported by 
evidence. 

1931 Cal 15 (17) : 67 Cal 1183 ; 1931 
Cri Cas 47 : 32 Cri L Jour 452, Jotji 
V. Emperor. 

1930 Pat 174 (176) ; 30 Cri L Jour 
1114 : 1930 Cri Cas 270, Emperor v. 
Lai .Vofuimmad. 

19.31 Mad 775 (776) : 55 Mad 256 ; 

1931 Cri Gas 1031 ; 32 Cri L Jour 
1276, Butidaram Aiijer v. Emperor. 
Jury misunderstanding the law 

7 Cal W N 135 (140), Emperor v. 
Chxdfihau Gnsain. 

20 Bom 215 (218), Qxteenv. Devaji 
(fovtndji, ^ 

1934 Cal 847 (849) : 62 Cal 337 : 1931 
Cri Cas 1364 : 36 Cri L Jour 358. 
Enayat Karim v. Emperor. 

1929 Mad W N 281 (281) (F B) 

•bewtow.? Judge of South .hcoi v. 
J auabuddin. 

Note 5. 

PIJ Cal 833 (835): 18 Cri L Jour 551 

(o5:3). Emperor \. Annmla Charan 
Roy. 

193:3 Cal 47 (48) : 60 Cal 427 ; :U Cri 
L Jour IGl ; 193:{ Cri Cas 61, 
Emperor v. J>wnrikn Nath dostraini 
1033 Cal 666 (CC6, 607) : 34 Cri li 


Cr. P. C. 208 & 209 
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Notes 
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In other words, the Judge should not divide the verdict' of jury, accept a par^ 
and make a submission with reference to the other part.^ 


6. “In respect of such accused person.” 

This Section does not intend that when there are several accused and the 
Sessions Judge is not prepared to accept the verdict of the jury against all but 
only agaiust some he should refer the whole case to the High Court. It contem. 
plates only a reference in the case of those persons in respect of whom the Judge 
declines to accept the verdict. In respect of any other accused against whom the 
judge agrees with the verdict of the jury, the Judge should convict and sentence or 
acquit him as the case may be.^ 


7. Grounds of opinion to be recorded. 

The Judge referring a case under this Section must first of all record his 
opinion. If he does not record it, it is not possible for the High Court to pass- 
orders on the reference.^ The letter of reference should further state the case, the 
verdict of the jury and concisely the ground upon which the Judge differs from the 
jury and considers it necessary in the ends of justice to submit the case to the 
High Court. ^ It should, in other words, be complete in itself and the High Court 
should not be required to refer to the order sheet for the particulars required by 
the Section to be given.* It was observed in the undermentioned case* that the 
referring order should be in the nature of a judgment which would give the High 
Court a proper summary of the evidence and reasons of the learned Judge for 
holding it to be credible or otherwise. Merely repeating remarks made in the 
charge to the jury and adding such vague remarks as for these and other reasons 
I submit the case for the orders of the High Court” are not suflBcient.® The 
Judge should state exactly what material portion of the evidence he believes to be 
true and his reasons for arriving at his conclusions.® The reference should, furthe^^ 
be based upon the evidence placed before the jury and not on case not so presented 


Jour 913 : 1933 Cri Gas 1104 (S B), 
Emperor v. Bi^nno Chandra Das. 

(1928) 1928 Pat 598 (596) : 30 Cri L Jour 
390. Emperor v. Wazira Mahto. 

(1935) 1935 Pat 357 (357) ; 1-1 Pat 717 : 36 
Cri L Jour 856 : 1935 Cri Cas 987, 
liamjanam Tewari v. Emperor. 

(1930) 1930 All 4S9 (489) : 52 All 881 : 32 
Cri L Jour 81 : 1980 Cri Cas 733, 
Emperor v. Naioal Bchari Lai. 

(1932) 1932 Pat 156 (157) : 11 Pat 395 : 33 
Cri L Jour 505 : 1932 Cri Cas 273, 
Emperor v. Hazari Lai. 

(1390) 27 Cal 114 (148), Queen v. Deodhar 
Singh, 

(1926) 1926 Cal 925 (925) : 27 Cri L Jour 
617, Emperor v. Ekambbar. 

2. (1923) 1923 Cal 453 (456) ; 50 Cal 41 : 24 
Cri L Jour 763, Emperor v. Fro- 
fulla Kumar Majumdar. 

(1935) 1935 Pat 357 (357) : 36 Cri L Jour 
856 ; 14 Pat 717 ; 1935 Cri Cas 987, 
JRamjanam Tewari v. Emperor. 

Note 6. 

1. (1915) 1915 Cal 731 (731) : 16 Cri L Jour 321 
(322) : 42 Col 789, Emperor v. Babar 
AH Qazi. 

Note 7. 

1.' (1921) 1921 Cal 252 (263) : 23 Cri L Jour 


244, Emperor v. Taribullah Shaikh. 

(1904) 1 Cri L Jour 743 (744) (Bom), Emperor 
V. Irya Doddappa Kalagi. 

[See also (1932) 1932 Pat 246 (247) : 
1932 Cri Cas 643 : 11 Pat 669 : 3^ 
Cri L Jour 877, Emperor v. Rafi 
Mian.^ 

2 (1931) 1931 Cal 15 (17) : 57 Cal 1183 : 1981 
Cri Cas 47 : 32 Cri L Jour 452, 
Emperor, v. Jogikar. 

(1867) 7 Suth W R Or 6 (7),Quc«» v. Chand 
Bagdee. It is tho duty of the Ses- 
sions J’udgo to record distinctly, 
whether ho agrees with tho verdict 
of the jury or not. 

(1905) 9 Cal W N Notes 66 (66), Bajesxoarx 
Bairagi v. Emperor. 

(1929) 1029 Pat 16 (17) : 30 Cri L Jour 210, 
Sakhichand Kumhar, In re. 

3. (1921) 1921 Cal 252 (253) : 23 Cri U 

244, Emperor v. Taribullah Shexhn. 

4 (1928) 1928 All 622 (623, 624): 50 All 540: 

29 Cri L Jour 342, Emperor v. Sheo 




(1904) 1 Cri L Jour 586 (586) (Bom), Emperor 
V. Dyamanaik Annappanaik. 

(1908) 7 Cri L Jour 192 (193) (Bom), Emperor 
y. Chandra Krishna. 
of the evidence and credibUity 
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to them. The High Court should not be asked to consider the case on matters not 
placed before the jury.^ 

Where a reference shows that the Judge's opinion was that the verdict was 
perverse, but this was not clearly stated, the High Court will presume that the 
reference has been made on the ground that the verdict is perverse.^ 

It is unfair for the Judge to make reflections on the conduct of the jurors 
which are not supported by the record.® 

8. Letter of reference against verdict of acquittal should state the 
offence. 

Where the Judge disagrees with a verdict of acquittal he should in bis letter 
of reference state the offence which he considers to have been committed by the 
accused.^ But a mere omission to do so will not entail a rejection of the 
reference.* 


9. Charge under Section 310. 

Prior to the amendment of the Section in 1923, it was held that in cases of 
reference under this* Section, there was no conviction or acquittal in the Sessions 
Court and that it was for the High Court to convict or acquit the accused and that 
therefore it was not until after conviction by the High Court that the accused can 
be asked to plead to prior conviction.^ The present Section as amended makes pro- 
vision for proceeding under Section 310 where there is a charge under that 
Section, even before referring the case to the High Court. 


10. "Shall not record judgment of acquittal or conviction. ’ 

It was held under the Code of 1801, in which there was no Section corres- 
ponding to this, that the Sessions Judge was bound to pass judgment even though 
be disagreed with the jury, but that he could only refer the case to the Local 
Government for remission of the sentence.^ It is now clear that no judgment 
should be recorded where the Judge refers the matter to the High Court. 


10a. Bail pending reference to High Court. 

Where the jury returns a unanimous verdict of guity on a serious charge 
like that of murder, but the Judge ‘disagreeing with the verdict thinks it proper 


should be given. 

(1903) 7 Cal W N 345 (3l7), Ewperor v. 
Bhut Nath Qhose. Merely asking 
the High Court lo take the charge 
as part of the letter of roforouce is 
iDHUflicient. 

(1922) 1922 Rib 348 (350) : 23 Cri L Jour 
421, Einperor v. Punit C/*airt. 

(1904) 1 Cri L Jour 743 (744) (Bom), 
Emperor v. Irya Dnddappa Katagi. 

7. (1899) 27 Cal 295 (304), Queen v. Jadub 

Das. 

(1904) 1 Cri L Jour 743 (744) (Bom), 

Emperor v. Irya Doddappa Katagi. 
Result of another trial not relevant. 

8. (1929) 1929 Oudh 280 (281J : 30 Cri L Jour 

570 : 1929 Cri Cas 13, Emperor v. 
Bhagwan Din. 

9. (1924) 1924 Cal 321 (322) : 51 Cal 347 : 25 

Cri L Jour 758, Emperor y. Dhanan^ 
jay Bay. 

(1924) 1924 Cal 323 (326) : 51 Cal 418 : 25 
Cri L Jour 776, Mamfru Chowdliury 
y. Emperor. 


Note 8. 

1. (1933) 1933 Cal 404 (40G) ; 34 Cri L Jour 

608; 1933 Cri Cas 582, Emperor v. 
Pa7icha7ion Sarkar. 

(1878) 3 Cal 023 (624, 625), E7npress v. 
Sake Itec. 

(1921) 1921 Cal 252 (253) : 23 Cri L Jour 
244, E7iipcror v. Tari Bulla. 

(1908) 7 Cri L Jour 192 (193) (Bom), 

E77ipcror V. Charidra Krishna. 

2. (1933) 1933 Cal 404 (406) : 34 Cri L Jour 

608 ; 1933 Cri Caa 5S2, Emperor v. 
Pa7ichannn Harkar. 

Note 9. 

1. (1907) 5 Cri L Jour 422 (423) : 30 Mad 134, 
Eytiperor v. Kandasami Goundatt. 
(1900) 2 Bom LR 330 (337), Quccn-E/ytijress 
V. Govind Jhavarya. 

(1907) 5 Cri L Jour 422 (423) : 30 Mad 134, 
Emperor v. KaTtdastva/iii Goundan. 

Note 10. 

1. (1872) 18 Sutlx \V H Cr 45 (46), Queen v. 
Ifidhccram Bagdce. 

(1872) 18 Suth W R Cr 46 Note (46), Queen 
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to refer the case to the High Court, it is desirable that the accused is kept in 
custody pending the reference and not released on bail.' 

11. Powers of the High Court under this Section. 

Sub-section 3 specifies the powers which the High Court may exercise 
where a reference is made to it under this Section. The High Court may exercise 
any of the powers which it may exercise on an appeal, and subject thereto, it shall 

after considering the and after giving due weight to the opinions of 

the Sessions Judge and jury, acquit or convict the accused of any offence of 

which the jury could have convicted him upon the charge framed ^nd placed be- 
fore it. 

The words subject thereto” were introduced into the Section only in the 
year 1896. Before the said introduction, it had been held that the powers of the High 
Court on a reference were not in any way affected or curtailed by Section 418 or 
Sec. 423 of the Code which limits the powers of the appellate Court, in cases tried 
by jury, to interfere on matters of laio, and that therefore the High Court could 
go into the question of fact as well as questions of law.* It has been held that the 
introduction of the words subject thereto” is not inconsistent with the said view, 
the object of such introduction being to clothe the HigirCourt, when acting under 
this Section, with all the powers as regards procedure of a Court of appeal if for 
good reasons it desires to exercise any of them.^ 

There is however a difference of opinion as to the extent of the powers of 
the Iligli Court to interfere on matters of fact. One view is: 

1. that the guiding principle in exercising this power should be that the 

decision of the tribunal appointed by law to determine the guilt or 
innocence of the accused should not be touched except under strong 
circumstances;^ 

2. that where two views are possible on the evidence and the jury has 

taken one of such views, the High Court has no power to interfere 
even tliough it may itself take a contrary view;* 

(1924) 1924 Cal 956 (957) : 25 Ori L Jour 
12S4, Emperor v. Qolavi Kader. 

[See also (1928) 1928 Cal 444 (446)': 
29 Cri L Jour 819, Bepin Chandra 
Mandal v. Emperor. 

(1938) 1933 Cal 665 (668): 34 Cri L 
Jour 918 : 1933 Cri Cas 1104 (S B), 
Emperor v. Bisnoo Chandra Das. 
(1928) 1928 Pat 120 (124): 6 Pat 817: 

29 Cri L Jour 81, Bajil Mian v. 
Emperor. 

(1925) 1925 Cal 394 (395) : 26 Cri L 
Jour 677, Emperor v. FaruttuUa 
Mondal."^ 

4. (1905) 2 Cri L Jour 357 (358) (All), Emperor 
V. CMrhna. 

(1924) 1924 Cal 317 (320) : 24 Cri L Jour 
897, Emperor v. Nritya Oopal Roy. 
(1921) 1924 All 411 (411, 412) ; 46 All 265 : • 
25 Cri L Jour 981, Emperor v. 
Banna Lai. 

(1932) 33 Cri L Jour 745 (745): 139 Ind 
Oas 272 (Bom), Emperor v. Bai 
Lali. 

(1924) 1924 Cal 956 (957) ; 25 Cri L ' Jour 
1284, Emperor \. <3o/am Kader. 

(1922) 1922 Pat 813 (351) : ' 23 Cri L 


V. Shib Chander Mundli. 

(ISGi) 1 Suth W R Cr L 9 (9). 

(1860) G Sutb W R Cr 6 (G), Queen v. Bis- 
sonalh yfitter. 

Note 10a. 

1. (1935) 19:^5 Ca! 407 (412) : 1033 Cri Cas 
630 ; 02 Cal 900 : 36 Cri L Jour 044 
(S B), Emperor v. Dent Bermanick. 

Note 11. 

1. (1837 ) 9 All 420 (425), Queen-Empress v. 

McCarthy. 

(1873) 20 Sulh W R Cri (4), Queen v. 
Koonjo Tu'th. 

(1033) 1933 Cal 47 (48): 60 Cal 427 : 1933 
I'ri Cas 01 : 34 Cri L Jour 164. 
Emperor v, Dwarika Nath G'o- 
sirami. 

2. (1928) 1928 All 207 (210) : 50 All 625 : 29 

Cri L Jour 353, Emperor v. Shera. 

3. (1875) 1 Bom 10 (12, 13), Rey w Khandcraw 

Jiajirau'. 

(1837) 9 All 420 (425), Quccn-Emprcss v. 
McCarthy. 

(1892) Ratanlai 626 (626), Queen-Empress 
V. Vilhal. 

(1873) 20 Suth W R Cr 70 (71). Queen v. 
Kobin Chunder. 
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3. that therefore the High Court cannot interfere unless 
the verdict is perverse,® or manifestly wrong,® or unreason- 



Jour 421, Emperor v. Punit 
C7mm. Something more than mere 
estimate of the evidence of fact is 
necessary. 

(1924) 1924 Cal 449 (451) : 51 Cal 271 : 25 
Cri L Jour 778, Emperor v. Akbar 
MoUa. 

(1929) 1929 Pat 318 (314) : 1929 Cri Cas 99 : 
8 Pat 344 ; 80 Cri L Jour 721, Ram- 
dns Rai v. Emperor . 

5. (1929) 1929 Nag 36(37) : 29 Cri L Jour 963, 
Ramadhin Brahmin v. Emperor. 

(1905) 2 Cri L Jour 357 (358) (All), Em- 
peror V. ChirUna. 

(1924) 1924 All 411 (412) : 46 All 265 : 25 
Cri L Jour 981, A'j/ipfror v. Ranna 
Lai, 

(1933) 1933 All 94 (95) : 34 Cri L Jour 482 : 
1933 Cri Cas 120, ifarischandra v. 
Emperor. 

(1875-77) 1 Bom 10 (14. 15) Re.j v. Khande^ 
rav. 

(1886) 10 Bom 497 (502), Queen-Empress v. 
Mania Dayal. 

(1891) 15 Bom 452 (458. 475. 486), Queen- 
Empress V, Dada Ana. 

(1933) 1933 Bom 144 (144) : 34 Cri L Jour 
660 I 1933 Cri Cas 331. Eynperor v. 
Dayadu Kondaji. The verdict must 
be perverse before the High Court 
can interfere. But in dealing with 
the weight and volume of the evi- 
dence the two cases (of acquittal 
and conviction) differ because of the 
presumption of innocence. Where a 
jury have convicted, the High Court 
has to see not merely that there is 
evidence of guilt but that the evi- 
dence is strong enough to preclude 
any reasonable doubt in the minds 
of the jury as to the guilt of the 
accused. 

(1883) 9 Cal 53 (57). In re. Dhu num Kazee. 

(1907) 6 Cri L Jour 359 (360) (Cal), Em- 
peror v. Kamar AH. 

(1931) 1931 Cal 601 (603) ; 33 Cri L Jour 
11 : 1931 Cri Cas 753, Bhondar v. 
Emperor. 

(1932) 1932 Cal 656 (658) : 1932 Cri Cas 
648 : 33 Cri L Jour 593 (P B), Em- 
peror v. Nashai Sardar. 

(1884) 2 Weir 388 (389), In re, Paman)ia. 

(1926) 1926 Nag 308 (309) ; 22 Nag L R 42 : 
27 Cri L Jour 773, Emperor v. 
Kankaya. 

(1929) 1929 Nag 36 (37) : 29 Cri L Jour 
963, Ramadhin Brahmin v. Em- 
peror. 

(1926) 1926 Oudh 57 (56) : 26 Cri L Jour 
1576, Emperor v. Mahammad Sha/i. 
The High Court is not to decide 
what would appeal to it as true or 
false but it has to consider whether 
the view taken by the jury was 


such as could not be supported ou 
any consideration of the case whatso- 
ever. 

(1929) 1929 Oudh 86 (86, 87) : 3 Luck 456 : 
29 Cri L Jour 452, Emperor v. 
Behari. It is the practice of the 
Chief Court of Oudh. 

(1933) 1933 Oudh 181 (182) ; 8 Luck 439: 
1933 Cri Cas 384 : 34 Cri L Jour 
795, Emperor v. Chkeda. 

(1932) 33 Cri L Jour 745 (745) : 139 Ind 
Cas 272 (Bom), Emperor v. Bai 
Lali. 

(See also (1900) 27 Cal 295 (308), 
Queen-Empress v. Jadub Das. 

(1889) Ratanlal 442 (446, 447), Queen 
Empress v. Desai Daji. 

(1919) 1919 Cal 1016 (1017) : 20 Cri L 
Jour 20, Emperor v. Asyar Mandal. 
(1923) 1923 Cal 679 (581), Emperor 

V. Bibi. 

(1902) 1902 All W N 143 (144). King- 
Emperor V. Rahmatullah. 

(1911) 12 Cri L Jour 193 (197) : 10 
Ind Cas 084 (Cal), Rashidazzaman v. 
Emperor.'] 

6. (1929) 1929 Nag 36 (37) ; 29 Cri L Jour 963, 
Ramadhin Brahmin v. Emperor. 
(1924) 1924 All 411 (412) : 46 All 265: 25 
Cri L Jour 981, Emperor v. Banna 
Lai. 

(1890) 14 Bom 331 (343), Queen-Empress v. 
Chagnn Dayarnm. 

(1891) 15 Bom 462 (458, 475, 486), Queen- 
Empress V. Dada Ana. 

(1896) 20 Bom 215 (218), Queen-Empress 
V. Deoji Qovindji. 

(1904) 1 Cri L Jour 265 (268) (Bom), Em- 
press V. Bharmia. 

(1929) 1929 Bom 296 (302) : 53 Bom 479 : 
1929 Cri Cas 114 : 31 Cri L Jour 65, 
Emperor v. C. E. Ring. 

(1873) 20 Suth W R Cr 33 (33). Queen v. 

Ghose. 

(1873) 20 Suth W R Cr 73 (73). Queen v. 
Sahm Baydec. 

(1874) 21 Suth W R Cr 4 (4), Queen v. 
Ilarol Munjee. 

(1876) 25 Suth W R Cr 25 (27), Queen v. 
Wazir Mundal. 

(1884) 11 Cal 85 (91), Queen- Em press v. 
Jacquiet. 

(1874) 14 Beng L R App 1 (8), Queen v. 
Mt. Itwarya. 

(1914) 1914 Cal 65 (69): 41 Cal 621: 14 
Cri L Jour GUO, Emjyeror v. Siirna^ 
^noijee Bi:iwa$. Must ba manifestly 
wrong. 

(1924) 1924 Cal 317 (320) : 24 Cri L Jour 

897, Emperor v. NriCiia Copal. 

(1924) 1924 Cal 321 (322) : 51 Cal 347 : 25 
Cri L Jour 758, L’j»i/>cr£>r v. Dhanan- 

joy Ray. 

(1929) 1929 Cal 737 (738) : 31 Cri L Jour 
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able/ or definitely contrary to evidence,® or not supported by any 
evidence.® 

The second view is : 

1. that the sanctity of a verdict really rests on the requirement of the 

law for the disagreement of the Judge, and that if that disagreement 
is expressed (as it must where a reference is made under this See- 
tion), the special sanctity of the verdict disappears and it has no 
greater force than the decision of any other tribunal of fact;^® 

2. that the whole case is opened up on a reference, that the functions 


698 : 1929 Cri Cas 399, Ueajan 
HotvladaT v. Emperor. 

(1930) 1930 Cal 141 (142) : 31 Cri L Jour 
G67 : 1930 Cri Cas 141, Emperor v. 
Bax Ghose. 

(1911) 12 Cri L Jour 48 (49): 9 Ind Cas 
288 (Mad), In re, Lai Singh. 

(1932) 1932 Mad 21 (23) : 33 Cri L Jour 
215 : 1932 Cri Cas 1, Venkatachala 
Goundan v. Emperor, 

(1929) 1029 Pat 313 (314) : 8 Pat 344 : 30 
Cri L Jour 721 : 1929 Cri Cas 99, 
Ram Rai v. Emperor. 

(1929) 1929 Nag 113 (114) : 30 Cri L Jour 
769, Rnmdatjal v. Emperor. 

(1910) 11 Cri L Jour 630 (630) : 13 Oudh Cas 
295, Shuhroti v. Emperor. 

[See also (1880) G Cal L R 431 (433), 
Empress v. Behnri Lall Bose."^ 

7. (1929) 1929 Nag 36 (37) ; 29 Cri L Jour 968, 
Ramadhin Brahmin v. Emperor. 

(1878) 2 Cal L R 518(519), In re Hurree 
Nnrnin Mnokerjee. 

(1925) 1925 Cal 876 (884) : 52 Cal 987 : 26 
Cri L Jour 1256, Emperor \\ Brema- 
nnnda Dutt. 

(1031) 1931 Cal 15 (16) : 57 Cal 1183 : 1931 
Cri Cas 47 : 32 Cri L Jour 452, Jogi- 
Uar V. Emperor. 

(1928) 1928 Mad 1186 (1190) ; 51 Mad 056 : 
.30 Cri L Jour 317, Veerappa Goun- 
dan V. Emperor. Verdict must bo 
confirmed if not unreasonable. 

(1929) 1929 Mad 135 (137) : 30 Cri L Jour 
843. ^^oltatJa I'iUai v. Emperor. 

(1920) 1929 Mad W N 281 (282), Sessions 
Ju(l<ic of Arcot V. Jailaiuddin. 

(1928) 10-28 Pat 497 (500) : 8 Pat 74 : 29 
Cri L Jour 1035, Emperor v. Vidtja- 
sagar J-’nndc. 

(1934) 35 Cii L Jour 2S5 (286) : 147 Ind Cas 
53 (Oudli). Emperor v. Chupai. 

(1984) 35 Cri L Jour 33 (331 ; 146 Ind Cas 
303 (Oudh), Emperor v. Ashgar 
Hussain. 

(1929) 10-29 Cal 287 (288) : 56 Cal 132 : 30 
Cri L Jour 584, Emperor v. Nagar- 
ali. 

(1020) 90 Cri L Jour 804 (806) : 117 Ind 
Cas 602 (Cal), Izazuddin v. Em- 
peror. 

(1929) 1029 Oudh 280 (281) : 30 Cri L Jour 
570 : 1929- Cri Cas 13, Emperor v. 
Bhnqwandin. 

(1929) 30 Cri L Jour 125 (128) : 113 Ind 


Cas 285 (Cal), Emperor y. Ehuday 
Oazi. 

(1927) 1927 Oudh 607 (607) : 28 Cri L Jour 
895, Emperor v. Shankat Busain. 
(1929) 1929 Cal 287 (288) : 56 Cal 132 : 80 
Cri L Jour 584, Emperor y, Nagar 
Ali. 

(1927) 1927 Cal 848 (850) : 54 Cal 708 : 28 
Cri L Jour 903, Emperor y. Bar 
Mohan Das. The test that has to 
be applied in estimating the weight 
of the verdict of the jury la whether 
the opinion is such as could on the 
particular facts and evidence of the 
case have been held by reasonable 
men however much the Judge may 
differ from that view. 

(1924) 1924 Cal 1029 (1030) : 52 Cal 172 : 
20 Cri L Jour 350, Emperor v. 
Alinish Chandra. 

(1920) 1920 Cal 78 (79) : 21 Cri L Jour 266, 
Emperor v. Pramaiha Nalh Bagchi. 

8. (1928) 1928 Mad 1166 (1190) ; 51 Mad 966 : 

SO Cri L Jour 317, Veerappa Qoun- 
dnn V Emperor. 

(1929) 1929 Cal 787 (738) : 81 Cri L Jour 
C98 : 1929 Cri Cas 309, Mcajan 
Bovlndar v. Emperor. 

(1929) 1929 Pat 318 (314) : 8 Pat 344 : 1929 
Cri Cas 99 : 30 Cri L Jour 721, 
Ramdas Raiv. Emperor. 

9. (1925) 1925 Cal 796 (796) : 26 Cri L Jour 

1006, Saroda Chcran Mislri v. 
Emperor. 

(1905) 2 All L Jour (Notes) 271 (271), King- 
Emperor V. Ishri. 

(1890) 13 Mad 343 (344), Queen-Empress y. 

Guruvadn. „ 

(1926) 1926 Pat 535 (536) : 5 Pat 573 : 27 
Cri L Jour 1308, Emperor y. Oovind 
Singh. 

10. (1932) 1932 Pat 246 (247) : 11 Pat 669 : 

1932 Cri Cas 643 : 33 Cri L Jour 
877, Emperor v. Rafi Mian. 

(1932) 1932 Mad 21 (24): 83 Cri L Jour 
215 : 1932 Cri Cas 1, Emperor v. 
Venkatachala Goundan. Pot Wal- 

(1906) 3 Cri L Jour 371 (374. 376) : 29 Mad 
91, Emperor y. Chcllan. It be- 
comes then only a more opinion. 

[See also (1888) 15 Cal 269 (278, 279), 
Queen-Empress v. Itwari Saho.) 

11. (1902) 29 Cal 128 (183), Emperor v. H- 

Lgall. 
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of both the judge and the jury are cast upon the High Court, and 
that the High Court is entitled to act up to its own view of the case, 
though in forming its view it should give due weight to the opinions 
of the Judge and the jury;^^ 

3, that, therefore, where the verdict appears to the High Court to be one 
which ought not to be upheld, it is entitled to interfere even though 
the verdict is neither unreasonable nor perverse}* 

A third view has been expressed by a Full Bench of the High Court of 
Madras to the effect that it must be assumed that a Judge will not make a re- * 

ference unless the verdict is unreasonable or perverse, and that on such assumption 
the duty of the High Court is discharged when it expresses its agreement or dis- 
agreement with the view of the Sessions Judge. 

It is submitted that the 6 rst and third views are not correct. There is 
nothing in the Section to limit the power of the High Court to interfere in cases 
where the verdict is perverse or unreasonable. Where the High Court considers 
on the evidence that the verdict ought not to be upheld, it will in fact amount to 
a miscarriage of justice if the verdict is to bo uplield by reason of a sort of con- 
ventional respect for the jury. Further it may be noted that the Section speaks of 
the opinion of the jury, and not of the verdict}'^ The principle of the sanctity of 


Seo.. 807 
Note 11 

• \ s 

* t t * • 


{1908) 8 Cri L Jout 143 (144) (Bom), Em- 
peror V. Chandra Krishna. 

(1909) 10 Cri L. Tour 3-2 (39); 30 Cal 620, 
Emperor v. Annada Charati Tha- 
liur. 

(1933) 1933 Cal 47 (43) ; 60 Cal 427 : 1933 
Cri Caa 01 : 34 Cri L Jour 164, Em- 
peror V. Dicariha Nath Gostvami. 
[See also (1924) 1924 Cal 960 (903) ; 
25 Cri L Jour 1217, Emperor v. 
Sagartnal Agarwalla.'\ 

12. (1891) 15 Bom 452 (476, 480), Queen-Em- 

press V. Dada Ana. Per (Dandy, J. 
(1928) 1928 Pat 596 (596) : 30 Cri L Jour 
390, Emperor v. Wmira Mehto. 

13. (1909) 10 Cri L Jour 57 (58): 2 Ind Cas 

593 (Cal), Emperor v. Abdul Rah- 
man. 

(1922) 1922 Pat 318 (352) : 23 Cri L Jour 
421, Emperor v. Fumt Chain. Per 
Coutts, J. 

(1907) 5 Cri L Jour 484 (4SG) (Cal), Em- 
peror V. Sri Narain Prasad. 

(1925) 1925 Cal 520 (529) : 26 Cri L Jour 
805, Emperor v. Nishi Kanta 
Bnnihya. 

(1925) 1925 Cal 909 (9X1) : 20 Cri L Jour 
1298. Emj’cror v. Mofizet Peada. 
(1899) 22 Mad 15 (18). Quccn-Ein 2 >rcss v. 
Anga Valayan. 

(1929) 1929 Nag 84 (85): 30 Cri L Jour 
310, Emperor v. Tulcaram. 

(1920) 1920 Pat 074 (070) : 21 Cri L Jour 
278' Emperor v. Mt. Zohra, 

(1921) 1921 Pat 191 (192) : 23 Cri L Jour 
11 ; 0 Pat Li Jour 204, Emperor v. 
Jihuilotan Singh. 

»(1934) 1934 Pat 533 (535) ; 36 Cri L Jour 
262 : 1934 Cri Cas 1189, Emperor 


V. Suar Gola. 

(1914) 1914 Low Bur 197 (198) : 15 Cri L 
Jour 513, Emperor v. Kotixja. 

[See also the cases cited iu loot* 
notes (ll) and (12).) 

14. (1002) 29 Cal 128 (183), Emperor v. B. 

Lyall. 

(1909) 10 Cri L Jour 32 (36. 39) : 30 Cal 
029, Emperor v. Annada Charayi 
Thakur. 

(1922) 1922 Pat 348 (352) : 23 Cri L Jour 
421, Emperor v. Punit Chain. Per 
Coutts, J. 

(1932) 1932 Lah 345 (348) : 13 Luli 573 : 
1932 Cri Cas 426 : 33 Cri L Jour 
220, Emperor v. Bartoick. 

(1878) 1 Ca! L R 275 (281, 282), Empress 
V. Mukhun Kumar. 

(1892) 2 Weir 390 (391), In re, Nagan. 

[See also (1932) 1932 Cal 058 (050) : 
19:32 Cri Cas 050 : 33 Cii L Jour 476 
(S B), MabaiJan Bibi v. Emperor ] 
(1874) 11 Boinll C R 137 (138). Reg v. Bal- 
vant Pendharkar. 

(1905) 2 Cal L Jour (Notes) 77 (78), Em- 
jn'ror v. J-'wrnn Hazra. 

15. (1928) 1928 Mad 1186 (1190) : 51 Mad 956 : 

30 Cri L Jour 317 (F B), Veerappa 
Guundan v. Emperor. 

(1932) 1932 Mad 21 (22. 24) : 33 Cii L Jour 
215 ; 1932 Cri Cas 1, Venkutachola 
Goundan v. Emperor. (For Panda- 
lai, J.; Waller, J., cojt^rn.) Wal- 
ler, J., however exprcAsod iho view 
that some of tlio olisorvations of the 
Pull Bench in 1028 Mad 1186 (F B) 
were too wide. 

IG. (1906) 3 Cri L Jour 371 (374, .375) : 29 Mad 
91. Emperor y. Chellan. 
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the verdict need not be applied with strictness to the opinion ofthe jury 

Sp.f before the High Court can interfere under this 

Section that it should come to the conclusion on the evidence that the decision of 
he jury IS «io«(7 Where the decision is correct or cannot be said to be wrong 
there is no room for any interference." Where on the other hand the decision 
IS perverse, or unreasonable or against the evidence or is not supported by evi. 
dence, the High • Court will interfere." though it has been said before that its- 
powers are not limited to the perversity or unreasonableness of the verdict. 

It has been held by the High Court of Bombay in the undermentioned 

case^ that the powers of the High Court under this Section are controlled by 

Section 537 and that consequently where there is no failure of justice, the High 
Court cannot interfere.^® 


12. Reference in case falling under Section 449. 

The High Court of Lahore has held that where a reference is made in the 
case of a verdict appealable under Section 449, infra, the powers ofthe High 
Court are not governed by the rulings which hold that the High Court cannot 


(1924) 1924 Mad 232 (233) : 25 Cri L Jour 
145, Nanni Kudumhan v. Emperor. 

17. (1916) 1916 Mad 703 (784) : 16 Cri L Jour 

440 (441), In re, Irula Sadayan. 
(1927) 1927 Cal 820 (821) : 28 Cri L Jour 
874, Emperor v. Irjan. 

(1879) 1879 Pun Re Cr No. 36 page (114), 
Empress v. Joseef Casorali. 

(1930) 1930 Oudh 334 (334) ; 31 Cri L Jour 
719 : 1930 Cri Cas 524 : 5 Luck 720, 
Emperor v. Chiraunji Lai. 

(1931) 32 Cri L Jour 1028 (1028): 133 Ind Cas 
475 (All), Emperor v. Madan Gopal. 
(1934) 1934 Pat 533 (536) ; 36 Cri L Jour 
262 : 1934 Cri Cas 1189, Emperor v. 
Suar Gola. 

(1928) 30 Cri L Jour 820 (824) : 117 Ind Cas 
680 (Cal), Emperor v. Yunus AH. 
(1935) 1935 Pat 433 (434. 435); 1935 Cri Cas 
1104, Emperor v. Jjhaywat Sahu. 
Verdict depending mainly on the 
question whether the testimony of 
witnesses is to be believed — Verdict 
not perverse— Such verdict is to be 
upheld. 

18. (1929) 1929 All 338 (339) : 30 Cri L Jour 

1078, Emperor v. Jukhan. 

(1896) 20 Bom 215 (218), Queen- Empress \. 
Devji Govindji. 

(1873) 19 Suth W R Cri 45 (46), Queen v. 

Doorjodhun Shanwnto. 

(1905) 2 Cri L Jour 259 (2G4) : 32 Cal 759, 
Emperor v. Abdul Hamid. 

(1922) 1922 Cal 382 (386) ; 49 Cal 358 : 24 
Cri L Jour 685, Emperor v. Balaram 
Das. 

(1923) 1923 Cal 97 (99) : 25 Cri L Jour 748, 
Emperor v. Sristidhar Maeumdar. 
(1924) 1924 Cal 960 (968) ; 25 Cri L Jour 
1217, Emperor v. Sagarmal. 

(1928) 1928 Cal 238 (233), Emperor v. 
Komoruddin Sheikh. 

(1934) 1934 Cal 432 (433) : 35 Cri L Jour 
1311 : 1934 Cri Cas 669, Emperor v. 


Dharanidhar Mandal, 

(1884) 2 Weir 388 (389), In re Bamanna. 

(1923) 1923 Pat 474 (474): 26 Cri L Jour 
856, Emperor v. AH Hyder. 

(1926) 1926 Pat 566 (568) : 27 Cri L Jour 
1041, Emperor v. ^a)iir Haider. 

(1933) 1933 Pat 273 (273) : 34 Cri L Jour 
731 ; 1933 Cri Cas 755, Emperor v. 
iSifa/u Ahir. 

(1983) 1933 Pat 481 (484): 34 Cri L Jour 828 ; 
1933 Cri Cas 1010, Emperor v. Ka- 
meshwar Lai. 

(1934) 35 Cri L Jour 285 (286) : 147 Ind Cas 
53 (Oudh), Emperor v. Chupai. 

(1925) 1925 Oudh 311 (811, 812): 26 Cri L 
Jour 310 : 28 Oudh Cas 69, Emperor 
v. AH Baza. 

(1926) 1928 Oudh 277 (280) : 3 Luck 494 : 
29 Cri L Jour 983, Mohammad Hadi 
HusaHi V. Etnperor. 

(1934) 1934 Oudh 399 (400) : 35 Cri L Jour 
1130 : 1934 Cri Cas 1324, Emperor y. 
Abdul Bahim. 

(1924) 25 Cri L Jour 165 (166) : 76 Ind Cas 
389 (Cal), Emperor v. Sukhu Bexoa. 

(1921) 1921 Sind 145 (147) : 26 Cri L Jour 
609 (611, 612): 16 Sind L R 148, Exn- 
peror v. Pir Mahomed Bux. 

(1932) 33 Cri L Jour 465 (466); 137 Ind Cas 
34G (Oudh), Emperor v. Bamdas. 

(1934) 1934 Oudh 399 (400) : 85 Cri L Jour 
1130: 1934 Cri Cas I32i, Emperor 
V. Abdul Bahim. Unanimous verdict 
— Perverse and against evidence — 
Interference proper. 

(1935) 1935 All 970 (970, 973. 974) : 1935 Cri 
Cas 1193, Emperor v. Sri Kishen. 
Evidence conclusively pointing to 
guilt of accused — Jury returning 
verdict of not guilty — Verdict is 
perverse. 

19. (1922) 1922 Bom 368(869,870) : 47 Bom 81: 

25 Cri L Jour 315, Emperor v. Shan- 
kar Balkrishna Deshpande. 
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interfere unless the verdict is perverse or unreasonable} The High Court of 
Patna has however taken a contrary view.^ The assumption in both the cases that 
the High Court cannot in a reference under Section 307 interfere unless the ver- 
dict is perverse or unreasonable, is, as has been seen in Note 11, ante, open to 
question. 


18. “After giving due weight to the opinion of the Sessions Judge and 

the jury.”— Note 11, ante. 

In arriving at a conclusion, the High Court is required to give due weight, 
to the opinions of the Sessions Judge and the jury. There is a difference of opinion 
as to the relative weight to be given to such opinions, one view being that the 
opinion of the jur^^ must stand unless the evidence and opinion of the Judge shows 
clearly that it is wrong and that in the interests of justice it ought to be reversed;^ 
a second view being that more weight should be given to the opinion of the 
Sessions Judge inasmuch as, in addition to the fact that he has, equally with the 
jury, heard the witnesses, he has been trained to appreciate evidence and gives 
reasons for his opinion,^ and a third view being that the opinion of the one is not en- 
titled to more weight than that of the other and that they are both entitled to equal 
vyeight.® In the undermentioned caso"* it was held that the measure of the rela- 
tive weight to be attached to the opinions cannot be crystallized into an indexible 
formula, but depends upon the facts of each case, though the trend of opinion is 
to prefer the opinion of the jurors. 


There is also a difference of opinion on the question whether the opinion of 
the jury includes the reasons for the verdict, or whether it means the verdict 
only. On the one hand it has been held that the Judge has no power to ask the 
jury, under Section 303, the reasons for their verdict, and that consequently the 
opinion of the jury does not include the reasons, but only the verdict.® On the 
other hand, it has been held that, for the purpose of satisfying himself as to the 
advisability of making a reference under this Section, the Judge is entitled to ques- 
tion the jury as to their reasons for their verdict, and that the reasons so given are 
included in the word “opinion" and can be considered by the High Court.® The 
opinion of th e Sessions Judge mea ns the opinion expressed in the reference or at the 

Emperor v. Cliellan. 

1928 Pat 203 {205} : 7 Pat 55 : 29 Cri 
L Jour 46G, ham .-lljir v. Emperor. 
15 Bom 452 (457), Empress v. Dada 
A na. 

1921 Mad 232 (23-3) : 25 Cri L Jour 

145, A<7n«i KuduMihan v. Emperor. 
It becomes no opinion on disagree- 
ment. ® 

1914 C.al 394 (395); 15 Cri L Jour 
Zl, Emperor v. Tara Pada Nashur 
6 Cn L Jour 373 (373, 374) : 30 Mad 
4(>J, In rc oerandu. 

1920 Mad 170 (170, 171): 4-3 Mad 
i44 : 21 Cri L Jour 400, /n re. Sub* 
oiah I hevan. Per Sadasivu Iyer, J., 
Spencor, J. , dissenting. 

1920 Pat G74 (G7C) : 21 Cri L Jour 
278, Emperor v. Zohra. 

10 Cri L Jour 32 (.3.5) : 3G Cal 629 
Emperor \ . Annoda Charan Thakur 

1922 Pat 348 (351) ; 2.3 Cri L Jour 
421, Emperor v. l‘unit Chain. Opin- 
ion will include the opinion of the 


Note 12. 

1. (1925) 1925 Lah 401 (402) : G Lab 98 : 2G Cri 

L Jour 1241, JSMiperor v. Bimal Par- 
shad. 

2. (1926) 1926 Pat 560 (508) ; 27 Cri L Jour 

1041, Emperor v. Zahir Haidar Bil- 
Orami. 

Note 13. 

1. (1924) 1924 Cal 701 (703) : 51 Cal IGO : 25 

Cri LJour 1000, Smneror v. Jamaldi 
Fakir. 

2. (1928) 1928 Cal 732 (733) : 55 Cal 870 : 29 

Cri L Jour 623, Emperor Bama- 
chcindra Hoy. 

3. (1924) 1924 Oudh 314 (314) : 27 Oudh Cas 

29 ; 25 Cri L Jour 785, Emperor v. 
Uamcharan. 

14 Cri L Jour 556 (558) : 21 Ind Cas 
156 (Cal), Emperor v. Sheikh Nea- 
matCulla. 

4. (1924) 1924 Cal 821 (322) : 51 Cal .347 : 25 

Cri L Jour 758, Emperor v. Dhanan- 

jay- 

5. (190G) 3 Cri L Jour 371 (375) ; 29 Mad 01, 


(1928) 

(1691) 

(1924) 


(1914) 
(1907) 
C. (1920) 


(1913) 


(1920) 

(1909) 

(1922) 
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hearing.^ It does not include his speculations as to what external considerationSt 
such as the conduct of the jury, might have affected the verdict of the jury.® 

ii. Power of High Court to order re-trial or order additional eyidenoe to 
be taken. 

The High Court can, in a reference under this Section, not only determine 
the facts itself but may also order a re-trial.^ It may also call for additional 
evidence under Section 428 of the Code.® 

The jurisdiction exercised in such cases is not, however, ordinarily original 
jurisdiction® although it is not a Court of appeal.* 

13. Verdict of jury in cases not triable by jury — Applicability of this 
Section. 

Where by mistake an offence which is triable with the aid of assessors is 
tried by jury, the Judge, when he discovers the mistake, may treat the trial as legal 
and refer the case to the High Court under this Section if he disagrees with the 
verdict of the jury.^^ 

Where a charge is triable with the aid of the jury as assessors (Section 269, 
sub-section 3), but is tried by the jury and a verdict is given the procedure, though 
irregular, is legal and a reference is competent under this Section.^ Where a case 
is triable with regard to some of the charges by a jury and with regard to others 
with the jury as assessors under Section 269, sub-section 3, the mere fact that a 
reference is made with regard to the charges triable by jury does not absolve the 
Court from proceeding under Section 309 to judgment in respect of the other 
charges. The whole case should not bo submitted.® It has been held by the High 
Court of Bombay that in such a case the High Court can on the reference set aside 
the sentence passed by the Judge with regard to the offence triable with the aid of 
assessors (though not appealed against).® 


minority also.' 

(1926) 1926 Nag .S08 (il09) : 22 Nag L R 42 : 
27 Cii L Jour 773. Emperor v. Kan- 

Jxiiya. 

(1020) 1929 Nag 84 (85) : 30 Cri L Jour 310. 

Evijx'ror v. Tuharnvt. 

(1015) 1015' Lab 135 <136) : 16 Cri L Jour 
587 (.588), Emperor v. Walter Turner. 
[Soe also (1933) 34 Cri L Jour 411 
(412) (Nag), Emperor v. Baliram 
Krixhnoji Kunbi- 

(1881) 2 Weir 388 (389), 7n re 

I^amayina.'i 

7. (1024) 1921 Mad 232 (233) : 25 Cri L Jour 

145. Nanni Kudumban v. Emperor 

8. (1921) 1024 Cal 321 (322): 51 Cal 347 : 25 Cri 

L Jour 758, Emperor Dhananjarj 
Ray. 

Note 14. 

1. (1805) 19 Horn 719 (7G2). Empress v. Rama- 
chnndra Govmd Jlarshe. 

(1935) 1935 Cal 184 (189) : 62 Cal 572 : 1^5 
Cri C.as 241 : 36 Cri L Jour 808 (FB), 
liafiqueuddin Ahmad v. Emperor. 
(1879) 1879 Pun Re Cr No 30. page (127). 
Empress v. Joseph Casorati. 

2 (1929) 1929 Cal 244 (246): 50 Cal 566:30 
Cri L Jour 1031, Debendra Narain 
V. Emperor. 

3. (1002) 29 Cal 280 (297. 303). In the matter 


of Horace Lyall. 

4. (1928) 1028 All 207 (210): 50 All 625:29 
Cri L Jour 353, Emperor v. Shera. 
Note 15. 

la(1935) 1935 Pat 433 (435) : 1935 Cri Oas 
1104, Emperor v. Bhagxuata Sahu. 

1. (1899) 23 Bom 696 (GOT), Empressv. Jcyram 
Ilaribhai. 

(1898) 25 Cal 555 (557), Sarja Kurmi v. 
Empress. 

(1879) 4 Cal L R 405 (406), Inre,Bhootnath 
Dev. 

■2. (1932) 1932 Bom Cl (62. 63) : 33 Cri L Jour 
172:1932 Cri Cas 85, Emperor v. 
Chanbasai^pa BasUngappa. 

(1032) 1932 Mad 512 (512): 55 Mad 715: 
1932 Cri Cas 430 : 33 Cri L Jour 533, 
Pachaimuthu v. Emperor. 

(1906) 4 Cri L Jour 192 (193) (Bom), Em- 
peror V. Kalidas Bhudar. 

(1919) 1919 Mad 19 (19) : 20 Ori L Jour 352, 
In re A'amta^a Narayana. 

(1934) 1934 Pat 424 (426): 86 Cri L Jour 
469 : 1934 Cri Cas 928, Emperor v. 
Lachman Gangota. 

[See also (1908) 7 Cri L Jour 236 
(238) (Bom), Emperor v. Vyankat- 
Singh Sambhusingh.') 

3. (1922) 1922 Bom 284 (287); 24 Cri L Jour 
928, Emperor v. Hasrat ilohani. 
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16. Acquit or oonviot of any offence, etc. 

It. has been seen in Note 12 that the whole case is open to the High Court 
and it can oome to its own conolusion therein. In hearing a reference under this 
•Section the High Court can acquit the accused or convict him of any offence of 
which the jury could have convicted the accused on the charges framed and placed 
before them.^ In cases falling within Sections 237 and 238, supra, the accused can 
be convicted of an offence different from the one for which he was charged. So 
the High Court can, hearing a reference, under this Section, convict the accused of 
an offence different from the one he was charged with, within the limits imposed 
by those two Sections. Thus in a case under Section 302, I. P. C., the High Court 
can convict the accused of an offence under Section 304-A of that Code, even 
though the accused was not speciOcally charged under that Section since such a 
case comes under Sections 237 and 238 of this Code.® On a case submitted under 
this Section the High Court can acquit the accused if it so thinks fit on facts 
notwithstanding that the jury has found the prisoner guilty® and it can convict the 
accused notwithstanding that the jury have found the prisoner not guilty.* 

17. Procedure at the hearing of reference. 

The High Court under this Section on a reference against the verdict of 
acquittal must deal with the case as an appeal by the prosecution.^ In such a 
case the Crown is the party who asks for a conviction and he viust begin the case 
and satisfy the High Court that there is a case calling upon the prisoner for an 
answer.® 


18. Notice of reference. 

This Section is silent as to whether any notice of roforonco to the accused 
is necessary. It is, however, fair to him that such notice should bo given and that 
he should have time to bring forward any objection he may have to recommenda- 
tions of the Sessions Judge. ^ 

19. Difference between Judges hearing reference— Procedure. 


Where a reference is heard by two 
Note 16. 

1. (1019) 1010 Cal 105 (106) : 20 Cri X, Jour 

223, K^yiperor v. Chhanon T.al Bnnin . 

2. (1015) 1015 Pom 207 (29«):16 Cri L Jour 

305, Emperor v. Bawavn Citennnppn. 

(1B77) 3 Cal IftO (lOl, 102), Empress v. 
JXarai Mirdhn. 

(1914)1011 ^lad -12.5 (428): 37 Mad 230: 
13 Cri Tj Jour 739, In re Adnhala 
Muf-hit/nlu. Can convict under S. 
320. I. P. C.. where tlio charge was 
only under S. 397. I- P. C. 

(1921) 1021 Sind 115(117. 110): 10 Sind L R 
113 : 20 Cri L .lour 009. Emperor v. 
(thomed Jinx. 

(1024) 1021 I' om 450 (151): 20 Cri L Jour 
211, Emperor v. Charles John ^Vol- 
her. Charge under S. 304, convic- 
tion under S. 30I*A. 

(1895) 22 Cnl 1006 (1010), Empress v. 
Sitannlh Mandnl. Can convict 
under S. 305, I. P. C., oven though 
the charge was oulv under Ss. 360, 
370, I. P. C. 

3. (1873) 20 Sutb W R Cr 1 (4), Empress v. 
Koonjo Lelh. 


Judges and they differ in their opinions, 

(1926) 1920 Cal 1034 (1037): 27 Cri L Jour 
1311, Emperor v, Yahuh. 

[See also (1014) 1014 Mad 425(428): 13 
Cri L Jour 730 (741): 37 Mad 236, Jnre 
Addbola Muthii/nlu. Charge iinilor 
S. 307 — Conviction •nder S. 320.] 
(IS*-?) 14 C.il 4'2 (10). Til r> ihbons. 

4. (1373) 10 Suth W R Cc 38 (N'J), Empress v. 

Onttum Dhoba. 

(1378) 2 Cal L II 1 (2), 7n the matter of 
Tilnclcdhnree. 

(1878) 3 Cal 023 (625), Empress v. Saline 
line. 

(1024) 1024 Cal 718 (721) : 51 Cal 409 : 20 
Cri Ij .Jour 24, Emperor v. llnnsi 
Sheikh. 

(1875) 24 Suth W R Cr 80 (81), Empress y. 
Nityo Gopal Dass Jiijraijec. 

Note 17. 

1. (1873) 20 Suth WRCrTO (71). Queen v. 

Nobin Chiindi r, 

2. (1373) 20 Suth \V U Cc 3.3 (33), Empress v. 

liam Churan Ghosc. 

Note 18. 

1. (1873) 19 Suth \V R Cr 38 (:39). Empress v. 
Oo/tum Dhoba. 


Seo. 807 
Notes 
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Sec. 308 


the d^isioD is not to be governed by the opinion of the senior Jndge ; the matter 
must be referred to a third Judge in the manner required by Section 429.^ 

I 

20. Appeal. 

Inasmuch as no judgment of acquittal or of conviction is to be recorded 
where a reference is made under this Section, there can be no appeal as from a 
Sessions Judge to the High Court. ^ But where no reference is made, it is clear 
that the judgment that must follow the verdict will be appealable under 
Sections 417^ and 418, infra. 

A judgment passed by the High Court on a reference under this Section is 
itself not open to appeal to the High Court.® 


G. — Re-trial of accused after discharge of Jury. 

308 .* Whenever the jury is discharged, the accused shall 

Re-trial of accused detained in custody or on bail (as the case 
after discharge of may be), and shall be tried by another jury, 

unless the Judge considers that he should not 
be re-tried, in which case the Judge shall make an entry to that 
effect on the charge, and such entry shall operate as an acquittal. 

Synopsis. 


Note No. 

Legislative changes. 1 

“Whenever the jury is discharged.'’ 2 


Note No. 

Re-summoning of a jury. 3 

“The Judge shall make an entry.” 4 


Other Topics. 

Accused not re-tried — Impropriety of remarks as to guilt. See Note 4, pt. 1. 


i. Legislative changes. 

There was no Section corresponding to this in the Codes of 1861 and 1872. 
This Section was first introduced in the Code of 1882. 


2. “Whenever the jury is discharged — See Section 282, Note 2. 

3. Re-summoning of a jury. 

In the undermentioned case,^ Rankin, J., observed as follows: 

“ With reference to the question whether, had we thought that the discharge of the 
jury was illcgnl, we would have ordered a rc-summoning of the old jury, 1 only desire to say 
for myself that it would require very strong circumstances indeed to make me give an order 
for the re-summoning of a jury that have been at largo since the 16th of August. Taking one 
thing with another, it would require some little further time before the case possibly could be 

• {Code of 1882— S. 308— Same.) 


(Codes of 1872 and 1861— Nil.) 


(1873) 20 Suth W R Cr 33 (33). Empress v. 
Earn Churan Ghose. 

Note 19. 

1. (1894) 15 Bom 452 (474), Empress v. Dada 
Ana. 

(1005) 2 Cal L Jour 77n (77n), Emperor v. 
Eurna Hazara. 

[See also (1916) 1916 Mad 783(785): 
16 CriL J 440, In re IrulaSadayan.} 


Note 20. 

1. (1929) 1929 Mad 135 (187) : 30 Cri L Jour 

843, Mottayya Pillai v. Emperor. 

2. (1878) 2 Bom 526» {526n). In re Bari 

Oanxt. 

3. (1894) Ratanlal 691 (691), Empress v. 

Adveppa. 

Section 308 — Note 3. 

1. (1927) 1927 Cal 199 (200): 28 Cri L Jour 
141, Emperor v. Monmotha Bath. 
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re-started and it would be improper and inconvenient for persons to be re-summoned 

who have been released from their oath as jurors by an order of discharge and who therefore 
have been perfectly entitled in the interim to discuss the matter either with their friends or 
with the accused or with anybody they like. Such an order as that, I hope, will never be 
made by this Court except in very exceptional circumstances/* 

4. “The Judge shall make an entry." 

In an order under this Section that the accused should not be re-tried, the 
Judge cannot pass remarks implying the guilt of the accused.^ But the Judge can 
record his opinion that the accused is innocent.^ 

S. — Conclusion of trial in cases tried ivitli Assessors. 

(1) When, in a case 
f tried with the aid 



(1) When, in a case 
Delivery of ^^ied with the aid 

opinions of as- of assessors, the 

aessors. caso for the dcfencG 

and the prosecutor’s reply (if 
any) are concluded, the Court 
ruay sum up the evidence, for 
the prosecution and defence, 
and shall then require each of 
the assessors to state his opi- 
nion orally, and shall record 
such opinion. 



Delivery 

opinions of as- of asscssors, the 

case for the de- 
fence and the prosecutor’s reply 
(if any) are concluded, the Court 
may sum up the evidence for 
the prosecution and defence, 
and shall then require each of 
the assessors to state his opi- 
nion orally on all the charges on 
which the accused has been tried 
and shall record such opinion, 
and for that purpose may ash the 
assessors such questions as are 
necessary to ascertain tvhat their 
_ opinions are. All such questions 

• (Code of 1882— S. 309— Same as in 1893 Code.) 

(Code of 1872— S. 255, Para. 1 aud Ss. 261 and 262.) 

Assessors' opinion and 255. When the case for the defence and the prosecutor's 

charrje to jury. reply, if any. are concluded, the Court shall proceed :- 

In cases tried with assessors, to ask the assessors their opinion, and shall record it: 

• • a 

- In cases tried with assessors, the Court shall proceed to 

Cases tried loith asses- pass judgment of acquittal or conviction, having considered the 

opinions of the assc.s.sors, but not being bound to conform to them. 
If fkc accused person is convicted, the Court shall proceed to oass 

sentence on him according to law. ^ 

n • • . , ■ T , op"*jon of each assessor shall bo given or.allv aud 

Decsion vested ,n Jud.je. shall be recorded i,. writing by the Court; but the decision is vested 

e.xclusivcly in the Judge. 


324. 

Trial before the Sessions 
Court with assessors. 


(Code of 1861 — S. 324 ) 

* 

The opinion of each a.^scssor shall be given orallv and ..hall be 

vc.tod cxclu- 


Note 4. 

1. (1920) 1929 Sind 145(140): 1929 Cri Cus.313- 
23 Sind L R 397; 30 Cri L Jour 877, 
Jifir Ahutad Shah v. Emj'eror. 


2. (1935) 1935 Sind 189(191 ): 1935 Cri Cas 052: 

3G Cri L .lour 1359, I'rmichayul K. 
Shohani v. Emperor. 


Seo. 308 
Notes 
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Noted 



(2) The Judge shall then give 

, . iudgment; but in 

u gment. SO shall UOt 

be bound to conform to the opi- 
nions of the assessors. 

(3) If the accused is convic- 
ted, the Judge shall pass sen- 
tence on him according to law. 


and the av,swers io tkem shall he 
recorded. 

. (2) The Judge shall then give- 
t j . judgment, but in 

u gmen . ^Qijxg gO shall not 

be bound to conform to the 
opinions of the assessors. 

(3) If the accused is convicted, 
the Judge shall, unless he pro- 
ceeds in accordance mth the pro- 
visions of Section 562yipass sen- 
tence on him according to law. 


Synopsis, 


Note No. 


Scope of the Section. 1 

Summing up of evidence by Judge to 

assessors. 2 

Delivery of opinions of assessors. 3 

(a) Retirement of assessors to consi* 

der their opinions. 4 

(h) Each assessor to bo asked his opi* 

nion. 5 

(c) .^ssessor’s opinions to be stated 

orally. 6 


(d) Opinions to be given on all the 
charges. 

(i) Conviction for o fi e n c e 
different from that on 


Note No. 


which opinions of asses- 
sors were taken. S 

(e) Recording of opinions. d 

(/) Questioning assessors. 10 

(i) Reasons for opinions, if may 

be asked. 11 

“The Judge shall then give judgment.” 12 
(a) Judge not bound to conform to 

opinion of assessors. 13 

(h) Opinion of assessors recorded by 
one Judge — Judgment delivered 
by his successor— Legality. 14 

(c) Sentence. 


Other Topics, 


Assessors case tried as jury case — Procedure. 
See Note 13. Pt. 3. 

Assessors DOt to bo cross-oxaniiiieu. See 
Note 11. Pt. 0. . , . 

Assessors' opinion based on evidence not 
on personal knowledge. See Note 18* 
Consultation by assessors. SeeNote 4, F-N (1) 

and (2). *, v 

Double capacity of jurors and assessors to be 

explained. See Note 2, Pt. 7. 

Duty of Judge to assist assessors. See Note 10, 


Pt. 2. 

Further opinion. Seo Note 10, Pt. 4. 
Individual opinion and not concurrence. See 

Note 5, F-N (2). « ^ • o 

Judge unable to record — Procedure. Bee 

Note 2, F-N (8). 

Judge's opinion not to be forced on assessors. 
See Note 2. Pt. 6; Note 3, Pt. 5 and 


Note 11, Pt. 6. 
Legislative changes. 


See Note 2, Pt, 2. 


Medical evidence after opinion. Seo Note 12, 
F-N (2). 

No ameodmoot of charge after taking opinion 
of assessors. See Note 8, Pt. 1. 

No cancellation of trial after opinion. See 
Note 12, Pt. 1. 

No local inspection after opinion. See 
Note 12, Pt. 3. 

No trial after taking opinion. See Note 12, 
Pts. 1 to 3. 

Object of summing up. See Note 2, Ft. 4. 

Omission to ask for or record opinion — Effect. 
See Note 3, Pts. Sand 4 and Note 5, Pts. 8 
and 4. 

Opinion and not bare result. See Note 9, 
F-N (2). 

Opinion of committing Magistrate. Bee 
Note 12, Pt. 4. 

Record of summing up. See Note 2, Ft. 6. 

Weight to assessors’ opinion. See Note 13, 
Pt. 5. 


1 Soop6 of the Section. , « • n t 

The Code provides for two modes of trial before the Sessions Uoort : 

(1) trial by jury, and 

(2) trial with ‘the aid of assessors. 

Sections 297 to 307, ante, provide for the procedure to be followed, at the 
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coDoIusion of a trial by jury after the arguments on either side have been com- 
pleted. This Section provides for the procedure to be followed at the conclusion 
of a trial with the aid of assessors. The following are some of the important points 
of distinction between the verdict of a jury and the opinion of assessors^: — 

1. The verdict of a jury is conclusive though the Judge disagrees with it 

unless he considers it fit to submit the case to the High Court under 
Section 307. But in a trial with the aid of assessors, the Judge is 
not bound to pronounce judgment in accordance with the opinion 
of the assessors, although in delivering his judgment he is bound 
to take into consideration the opinion of the assessors. See Note 13» 
infra. 

2. The jury form a body and their verdict is the verdict of the body. But 

in the case of a trial with the aid of assessors, they do not form a 
body ; each acts and expresses his opinion individually. See Note 6. 

3. In the case of a trial by jury the Judge's charge to the jury is an 

essential part of the procedure ; while in a trial with the aid of as- 
sessors, it is left to the discretion of the Judge whether or not to sum 
up the evidence to them. See Note 2. 

4. The jury are entitled to retire for mutual consultation before deliver- 

ing their verdict ; the assessors are not so entitled, although the 
Judge may 2 )crmit such consultation. See Note 4. 


2. Summing up of evidence by Judge to assessors. 

As seen in Note 1. ante, while it is obligatory on the Judge to charge the 
jury, summing up the evidence and laying down the law by which they are to be 
guided (Section 237), this Section confers a discretion on the Court to sum up, to 
the assessors, tlie evidence for the prosecution and the defence.^ This provision 
was first introduced into the Section in the Code of 1882^ but even prior to it, it 
was held that the Court had a discretion to sum up the evidence to the assessors.® 
The object of the provision is to enable the Sessions Judge in long or intricate 
cases to place the evidence in an intelligible form before the assessors so as to 
assist them in arriving at a reasonable conclusion;* and the provision should be 
resorted to only in such cases.® In summing up the evidence to the assessors, 
the Judge should not obtrude on them his own opinion on the value of the evidence.® 
When at the same trial, an accused is tried by jury for some oflences and by the 
Court with the aid of the jurors as assessors for other offences (Section 2G9, sub- 
section 3) the Judge in summing up the evidence should explain to the jurors 
the double capacity in which they are acting.^ As to the recording of the sum- 


Section 309 — Note 1. 

1. [See (1901) 24 Mid 523 (637. 538), Emperor 
V. Tirumal Iteddi.'\ 

(1912)13 Cri L Jour G77 (G78) : IG Ind 
Cas 325 (Bom), Emperor v. Shankar 
Bahvaut Kulkarni. 

(l8G5)3Suth W R Cr 21 (21). Queen 
Bushmo Anant. 

(1865) 3 Suth \V R Cr 6 (6), Queen v. Ml. 
Mira Nwnterbhalain. 

Note 2. 

1. (1912) 13 Cri L Jour 497 (407) : 40 Cal 163 

Nazimuddi v. Emperor. 

2. (1888) 9 Cal 875 (876), Skadulla Uoicaldar 

y. Empress. 


(1001) 24 Mad 523 (538), Emperor v, Tiru’ 
mat lieddi. 

(1869) 11 Suih W R Cr 39 (39), Queens. 
J oija Poly. 

3. (1866) 5 Suth W R Cr 70 (71). Queen v. 

But jo Barick. 

(1871) 15 Suth W R Cr 25 (26), Queens. 
Amiruddin. 

4. (1883) 9 Cal 875 (876), Shadulla Uowaldar 

V. Empress. 

5. (1901) 24 Mad 623 (537), Emperor v, Tiru- 

mal Reddi. 

6. (1883) 9 Cal 875 (876), Shadulla Howaldar 

V. Empress. 

7. (1902) 2 Weir 334 (334), Sivaga, In re. 
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0 


ming lip, the undermentioned case.® 

3. Deliyery of opinions of assessors. 

In a trial by a Sessions Court with the aid of assessors, the Judge is not 
bound to deliver judgment in conformity with the opinions of assessors {see 
Note 13); but he is bound to ask the assessors to state their opinions and to record 
such opinions, and has no power either to convict or acquit the accused without 
having previously made such record. Even where the accused admits his guilt 
(after the prosecution evidence, in a case where originally he pleaded not guilty) 
he cannot be convicted without recording such opinion.^ The power (under Sec- 
tion 289) to record a finding of not guilty and acquit the accused at the conclu- 
sion of the case for the prosecution without calling on the accused to enter on 
his defence and without recording the opinions of the assessors is confined to 
cases where there is no evidence in support of the prosecution. Where such is not 
the case the Judge is bound to record the opinions of the assessors under this 
Section though he considers the evidence for the prosecution to be unreliable.^ 
The omission to ask for and record such opinion is not a mere irregularity cur- 
able under Section 537.® But where a prosecution is withdrawn under Section 
494, infra, the accused is entitled to be acquitted irrespective of the opinions of 
the assessors and such opinions need not be recorded before he is acquitted.^ 

The opinions of assessors should be recorded as they are expressed without 
any influence from the Judge.® 

4. Retirement of assessors to consider their opinions. 

This Section makes no provision as to the right of the assessors to retire to 
consider their opinions (compare Section 300 in the case of jurors). The matter 
is loft to the discretion of the Judge. Though he may, in his discretion, allow the 
assessors to consult each other before giving their opinions,^ he is not bound to 
do so as he is entitled to have before him the independent and individual 

opinion of each of th e assessors.® 

8. (1833) 9 Cal 875 (876). ShaduUa llotvnldar 
V. Empress. If the judge is incap- 
able himself of recording the heads 
of summing up to the assessors ho 
should avail himself of the services 
of some Court officer or direct 
it to bo done by some independent 
person and .should not ask the plea- 
der for the pro.'jocution to do so and 
relv on his work as correct. 

Note 3. 

1. (1005) 2 Cri L Jour GOi) (610) (Bom). EmpC' 

ror V. Jinx Snni. 

2. (1888)10 All Ul (117. 118). Quecn-Em- 

preaa v. ^fnnna L<xL 

(1883) 0 Cal 875 (876). Shadnlla Uowaldar 
V. Empress. 

(1892) 16 Bom 411 (•122). v. 

(1895) 0 C P L R 21 (25). Empress v. Tula- 
ram Brahmin. 

(1889) 2 Weir 391 (391. 392). 

3. (1888) 10 All 414 (417. 413), (?«ccn-£»Kl»rcss 

V. Lai. 

(1012) 13 Cri L Jour 497 (497): 40 Cal 163, 

Nazimuddi v. Emperor. 

(1905) 2 Cri 15 Jour 609 (610) (Bom), Empe- 
rors. Bax 


[See (1871) 15 Suth W R Cr 3 
Queen v. Bhugwan Lali. No legal 
conviction can take place unless the 
opinion of the assessors is taken on 
the whole of the evidence in a case.) 
[But see (1875) 1 All 610 (611), In 
the xnattcr of the pclilioji of Naraitx 
Das.] 

4. (1896) Ratanlal 307 (307), Queen-Empress 

V. Chanbasapa. 

5. (1886) 1886 All W N 22 (23). Empress v. 

Tiharam. 

Note 4. 

1. (1837) 1887 Pun Re Cr No. 41. page 95 (97). 

Empress v. Ha-ssan Khan. The more 
correct way in such a case would be 
to put them in a room where no one 
could have access to them. 

(1915) 1915 Mad 1036 (1037): 16 Cri L Jour 
717 (718), In re Sennimalai Goun- 
dan. 

2 (1915) 1915 Mad 1036(1037): 16 Ori L Jour 
717 (718). In rc Sennimalai Qouxi- 

dan. , „ 

[See (1901) 24 Mad 523 (637), Empe- 
ror v. Tirumal lieddi. Assessors 
are not to retire for consultation and 
form their opinions.) 
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5. Each assessor to be asked his opinion. 

In a trial by jury, the jury form a body and the verdict is that of the body. 
But in a trial by the Court with the aid of assessors the assessors do not form a 
body ; but each assessor acts and expresses his opinion individually.' Hence it 
is the duty of the Judge to ask each assessor individually his opinion and record 
it separately.^ Where the opinion of some of the assessors is not asked for and 
recorded, the trial is vitiated by an illegality} But where the opinions of all 
the assessors are asked for, tbe fact that on its being found that all of them are of 
the same opinion, such opinion is recorded in the instead of sepa- 

rately, is only an irregularity curable by Section 537, infra.* 

6. Assessor’s opinion to be stated orally. 

The Section requires the opinions of the assessors te be stated orally. The 
submission of written opinions by the assessors is not contemplated by tbe 
Section.' But the giving of opinions in writing is only an irregularity which will 
not vitiate the proceedings unless it has occasioned a failure of justice.^ 

7. Opinion to be given on all the charges. 

A distinct opinion on each charge on which the accused has been tried 
must be taken and recorded.' , 

It has been held by the Oudh Chief Court that a failure to comply with 
the Section in this respect renders the trial illegal.’' 


8. Conviction for offence different from that on which opinions of 
assessors were taken. 

After the opinions of the assessors have been taken, it is not open to the 
Court to add to or alter the charge (Section 227). But if a case falls within the 
purview of Section 237 or Section 238, the accused can be convicted of an 
offence different from that on which the opinion of the assessors was taken.' 
Thus, whore the accused was charged under Section 302, Penal Code (murder) and 
the opinion of the assessors was taken on such charge, it is open to the Sessions Judge 

Notes. Note?. 


1. (1901) 21 Mad 523 (537), Emperor v. Tiru- 

inol Jieddi. 

2. (1892) 14 .All 502 (506), Queen- Empress v. 

yiulna. 

(1879) 4 Cal L R 405 (409. 410), In re, 
Jihootnath Dc;/. 

(1901) 24 Mad 523 (537), Emperor v. Tiru- 
mfil Ticddi. 

(1883) 9 Cal 875 (877), Shndulla Jloicladar 
V. Empress. 

(1887) 1887 Pun Re Or No. 41. page 95 (98). 

V. llnssan Khan. 

(1805) 4 Suth W R Cr L 9 (10). Each assessor 
should bo asked to state his indivi- 
dual opinion, and not merely signify 
concurrciico with hisco-assessor. 

3. (1903) 20 Mad 598 (599), RamuhrisUna Jieddi 

V. Emperor. 

•1. (1887) 1887 Pun Re Cr No. 41. page 95 (98), 
Queen V. Hassan Khan. 

(1802) 14 All 502 (500), Queen-Empras v. 
Miilna. 

Note 6. 

1. (1912) 13 Cri L Jour 433 (433, 434) : 39 Cal 

110, Lalit Chandra v. Emperor. 

2. (1925) 1925 P C 130 (131): 0 Lah 220: 20 

Cri Ij J 1059 (P C), Degu v. Emperor. 


1. (1928) 1928 Nag 257 (201): 29 Cri L Jour 

561, Mt. !ihevanti v. Emperor. 

(1874) 22 Suth W R Cr 34 (34. 35), Queen 

V. Matnm Mai. 

(1935) 1935 Sind 23 (23. 24): 28 Sind L R 
295:1935 Cri Cas 118: 30 Cri L 
Jour 504, Ditto v. Emperor. 

2. (1934) 1934 Oudh .351 (358) : 35 Cri h Jour 

100(>; 19.14 ^ ‘ Ti Ciis. 10 Dehari Singh 

V. Em pe.ror. 

Note 8. 

1. (1925) 1925 I* C 130 (131); 0 Lah 220: 20 
Cri L Jour 1059 (P C). Begu v. Em- 
peror. 

(1928) 1928 Rom 130 (1.33, 134): 52 Rom 
385. 29 Cri L Jour 403. Em pernr v. 
Ismail Khodirsah. 

(1929) 1929 Sind 147 (118): 30 Cri L .lour 
875: 1929 Cri Cars 31.'). Jlftroon v. 
Emperor, 

(Rut see contra (1921) 1921 I’.om 210 
(247): 26 Cri Tj J.ujr ;:yj, Apj>aiia, 
BasHngnppa Emp.ror. Submitted 
not good law in view of 1925 P C 
130 (131) (P i:). 

(1902) 2 Weir 334 (3,34), In re 
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(in a proper case) under Section 237,an^e, to convict the accused under Section 201 
of the Penal Code (causing disappearance of evidence of the offence by removing 
the dead body) though the opinions of the assessors were not taken on such 
offence.^ Similarly, (in a proper case) an accused can be convicted under Sec- 
tion 403, Penal Code (criminal misappropriation), though the charge against him 
was under Section 395 (dacoity) and the opinion of the assessors was taken only 
on such charge.® 

9. Recording of opinions. 

The opinions of assessors should be recorded correctly^ and fully.® They 
should be recorded in the very words used by each assessor immediately after he 
delivers his opinion.® It was held in the undermentioned case* that the failure to 
record the opinions of the assessors vitiated the proceedings and that the convic- 
tion must be set aside. 

10. Questioning assessors. 

This Section empowers the Judge to ask the assessors such questions as are 
necessary to ascertain what their opinions are. Thus, if there is anything obscure 
in the opinions expressed by the assessors, the Judge can clear up the obscurity 
by questioning the assessors.^ Sometimes it may bepome the duty of the Judge to 
assist the assessors by putting them specific questions concerning the facts of the 
case. Thus, when there is a mixed question of fact and law to be decided, as for 
instance, a question of private defence, it may be necessary to ask the assessors 
specific questions on the facts on which the law will turn.® But the Judge should 
allow the assessors in the first instance to give their opinion in their own way 
and when they have completed their statements, it would be open to him to ques- 
tion them to elucidate their opinion.® In questioning the assessors they should 
first be asked to give their opinion as to what happened and then, if necessary, 
they should be asked to give a further opinion on such matters as intention, 
knowledge, etc.* 


11. Reasons for opinions, if may be asked. 

There is a conflict of decisions as to whether the assessors may be asked to 
give reasons for their opinions. In a recent decision of the Madras High Court it 
has been held that as in the case of jurors, so also in the case of assessors, the 


Sivaga. (Do.) 

(18'J3) 2 Weir 301 (301,302), In rc, 
Pcrumal Nadan. (Do). 

(18G4) 1 Sutb W R Cr 40 (41), Queen 
V. Dt/e Bholn. (Do.)] 

2. (1025) 1025' P C 130 (131): 26 Cri L Jour 
1059 ; 6 Lah 226 (P C), Legu v. Em- 
2 >cror. 

0. (1029) 1929 Sind 147 (148) : 30 Cri L Jour 

87.5:1929 Cri Cas 315, Haroon v. 
Emperor. 

Note 9. 

1. (1891) 1801 .\n W N 145 (146), Empress v. 

Bnrmojit. 

2. (1900) 2 Bom L R 323 (324), 

V. Enlira. Opinions of assessors 
should bo recorded otherwise than 
by simple statement that assessor 
No. 1 found all the accused not 
guilty and that assessor No. 2 con- 
curred in such opinion. 

3. (1921) 1021 Pat 109 (115): 6 Pat L Jour 


147 : 22 Cri L Jour 417, Fatu Santal 
V. Emjferor. 

4. (1934) 1934 Pat 561 (564): 13 Pat 729; 36 
Cri L Jour 17: 1934 Cri Cas 1215, 
Bhihari Singhv. Emperor. 

Note 10. 

1. (1912) 13 Cri L Jour 497 (497): 40 Cal 163, 

Nazimuddi v. Emperor. 

2. (1918) 1918 Pat 308 (310, 311) : 3 Pat L Jour 

653: 19 Cri L Jour 983, Sundor 
Jiuksh Singh v. Emperor. 

3. (1914) 1914 Cal 456 (459): 41 Cal 350: 15 

Cri L Jour 385, liomesh Chandra v. 
Emperor. 

(1912) 13 Cri L Jour 497 (497): 40 Cal 168, 
Nazimuddi v. Emperor. No power 
to question assessors until they have 
delivered their opinions orally and 
judge has recorded such opinions. 

4. (1929) 1929 Lah 37 (37) : 80 Cri L Jour 378, 

Khexonay. Emperor. whether 

accused struck the deceased and ii 
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Judge ought not to ask the assessors to give reasons for their opinions beyond what 
is necessary to decide whether they have understood the case.^ On the other 
hand, it has been held by the Bombay High Court that the assessors can and 
should be asked to give reasons for their opinions.^ A similar view was held by the 
Calcutta High Court in certain old decisions.^ The Punjab Chief Court and the Chief 
Court of Lower Burma were also inclined to the same view * The view proceeds on 
the ground that in the case of a jury their verdict is a simple verdict of guilty or 
not guilty, while in the case of assessors, they merely give an opinion and its 
weight depends solely on the reason and sense on which it is supported.® 

In any view it is not open to the Judge to cross-examine the assessors ; they 
must be allowed to give their independent opinion on the case.® See also Note 13 
infra. 

12. “The Judge shall then give judgment. ” 

The Section requires that on taking the opinions of the assessors, the Judge 
should proceed to deliver his judgment. He has no power, after the opinions of 
the assessors have been recorded, to cancel the trial and to hold a fresh trial. ^ 
Nor can be, at such stage, take fresh evidence^ or make a local inspection^ and 
base his judgment on such evidence or inspection. In delivering his judgment, 

though the Judge is not bound to conform to the opinions of the assessors he is 

entitled to take into consideration such opinions in arriving at his conclusions 
(Sec Note 13, infra). But the Judge is not entitled to refer in his judgment to the 
opinion of the covimitthuj Ma(jislratc.* 


13. Judge not bound to conform to opinion of assessors. 

Sub-section 2 expressly provides that in delivering his judgment, the Judge 
is not bound to conform to the opinion of the assessors.^ But the Judge can and 

so, when, with what iutenlion or 
knowledge, etc. 

Note 11. 


1. (1031) 1031 Mad W N 1139(1110), Kunnavi^ 

mal Kriahnan, In re. 

2. (1900) 2 Bom L R 32‘2 (323), Queen-Empress 

V. Mnhadu 'i'ukarani. 

(1900) 2 Bom L R 323(324), Queeyi-Emprcss 

V. Fakira, 

3. (18G5) 3 Suth W li Or Cir 1. Criminal Cir- 

cular No. 4. 23rd June 1HG5. 

(18G5) 3 Suth W R Cr G (G), Queen v. 

Mt. Mira Nugijerbhatain. 

(18G5) 3 Suth W R Cr 21 (21), Queen v. 
Bushmo Atient. 

(1879) 1 Gal L R 40.> (410), In rc Bhoolnath 
Dey. 

4. (1905) 1905 Puu Re Cr No. IS, pajjo 117 

(117) : 3 Cri L Jour 132, C urandittn 
V. Emperor. 

(1893-1900) 1893-1900 Low Bur Rul 12G 
(127). Nya Shan v. Empress. 

5. (18G5) 3 Suth W R Cr C (C). Queen v. Mt. 

Mira N lujyerbhatain . 

0. (1912)13 Cri L Jour 407 (-197) : 40 Cal 103. 

Nazimtuhlin v. Emperor. 

Note 12. 

1. (1915) 1915 Bom 119 (1.50): IG Cri L Jour 

824, Emperor v. Nathu Itcioa. 

2. (1803) 1.5 .1)1 13G (13C), Queen Empress v. 

Ilamlal. 

(1888) 1888 Pun Re Cr No. 29, page 59 (G2), 


Hasan v. Empress. Though opi- 
nions of assessors are again taken 
after such fresh evidence. 

(1870) 1870 Puu Re Cr No. 14, page 20 (2G), 
Soojawal v. Crown. 

(1934) 35 Cri L Jour 1002 (1005) : 149 lud 
Cas 442 (Lah), Santa Singh v. Em- 
peror. Examination of chemical 
examiner called as Court witness 
under S. 540 after assessors’ opinions 
wore recorded — Procedure irregular 
—But conviction uot set aside as in 
circumstaijces of case, accused had 
not .sulforyd anv prejudice. 

(See also (ISSO) 1880 .\11 W N 181 
(1S4), Queen Empress v. Jia Lai. 
Taking, after recording asses-sors’ opi- 
nions, opinion of Civil.Surgeou con- 
cerning mental condition of accused 
illegal.) 

3. (1018) 1918 Low Bur 22 (23) : 9 Low 

Bur Rul 88 ; 10 Cri L Jour .54. Deya 
V Emperor. 

4. (1875) 22 Cal 805 (SIO), Deioun Sinyh v. 

Queen Empresa. 

Note 13. 

1. (1901) 24 Mad 523 (63Hj, Emp. rcr v. Tiru- 
mal lletlth, 

(1U12) 13 Cri J» Jour 0^7 (07S) * IG Ind Cus 
325 (Bom). Empe> or v. Shankar Bal- 
want Ku'.k’irni. 

(1924) 1924 .Ml 511 (513); 20 Cri L Jour 324 


Sec. 309 
Notes 
11—13 
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Sec. 309 
Notes 
13—16 


should take into consideration such opinions, and although there is no express 
provision in the Code making it obligatory on the Judge to discuss in his judgment 
the opinions of the assessors, still, as a matter of practice, it is desirable that he 
should do so.^ i 

The sub-section applies only to cases which are actually tried with the aid 
of assessors. Where a case which is so triable is, as a matter of fact, tried by jury, 
the Judge cannot treat the verdict of the jury as the opinions of assessors and 
pronounce judgment contrary to the verdict ; but he must, if he disagrees with 
it, proceed under Section 307, ante.^ 

The opinions of the assessors which a Judge can take into account in pro- 
nouncing his judgment are opinions based on the evidence in the case. The Judge 
cannot refer in his judgment to the opinion of an assessor based on the latter’s 
personal knowledge} 

See the undermentioned cases,® which bear on the weight to be attached to 
the opinion of assessors. 

14. Opinion of assessors recorded by one Judge— Judgment delivered by 
his successor— Legality. 

Where after hearing part of a case a Judge is transferred or goes on leave 
his successor must hear the case de novo from the beginning and not only from 
the point at which the previous Judge left the case.^ Even where the previous 
Judge is transferred or goes on leave after the opinions of the assessors have been 
recorded, the successor cannot pronounce judgment without hearing the case de 
novo from the beginning and taking the opinions of the assessors again. ^ (Cow- 
pare Section 350 in the case of Magistrates.) 

15. Sentence. 

If the accused is convicted, the Court has no discretion, unless it decides 
to proceed under Section 562 to refuse to pass sentence according to law. 


Lnlihan v. Em 2 )eror. 
tSee (1917) 1917 P C 25 (28) : 44 Cal 
876:18 CriLJour 471 (P C), Dal 
Singh v. Emperor.] 

2. {1933) 19.33 Lali 910 (911) : 35 Cri L Jour 

168 : 1933 Cri Cas 1297, Anup Singh 

V. Emperor. 

(1905) 1905 Pun Ro Cr No. 48, page 117 
(117); 3 Cri L Jour 132, Guranditla 
Y. King Emperor. 

(1893-1000) iS93-1900 Low Bur Rul 126 
(127). Nga Shay\, v. Queen'Emprcss. 
[See (1860) 6 Bom H C R 55 (56), 
Deg. V. Kala Karsan. 

(18’74) 22 Butli W RCr 34 (35), Queen 

V. "Matam Afo/.) 

3. (1898) 25 Cal 555 (556), Surja Kurmi v. 

Queen Empress. 

(See also (1879) 4 Cal L R 405 (409, 
MQ), Bhootnath Dey, In re.] 

4. (1875) 24 Suth W R Cr 28 (28). Queen v. 

Bam Onirn Kunnokar. 


5. (1925) 1925 Oudh 452 (452) : 26 Cri L Jour 
1291, BeJiari V. Emperor. In a case 
of identification of ornaments of 
small value the opinion of the asses* 
sors is of considerable value. 

(1934) 1934 Lah 171 (173); 86 Cri L Jour 
491 : 1934 Cri Cas 349, AH Moham- 
med V. Emperor. Approver exa- 
juiued last — (Counsel unable to ques- 
tion corroborative witnesses properly 
— Assessors unable to appreciate 
corroborative evidence — Opinion of 
assessors loses its value. 

Note 14. 

1. (1908) 8 Cri L Jour 121 (123) (Cal), Durga 

Charan Sanyal v. Emperor. 

2. (1874) 21 Suth W R Cr 47 (47), Queen v. 

Gopi Noshyo. 

Note 15. 

1. (1895) 22 Cal 805 (809), Dewan Singh v. 
Queen Empress. 
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I. — Procedtive in case of Previous Conviction. Sec 310 

310. In the case of a trial 310.* In the case of a trial 

iury or with hy a jury or with 

Procedure in the aid of asscs- Procedure in of assessors., 

case at previ- _ r. case of prcvi- 7 jt t 

ous conviction. SOPS^ VTilBr© bilB 21C* ous conviction. tflC ClCCUSCd tS 

cused is charged charged with an 

with an offence, committed offence and further charged that 
after a previous conviction for he is by reason of a previous 
any offence, the procedure laid conviction liable to enhanced 
down in Sections 271, 286, 305, punishment or to punishment of 
306 and 309 shall be moditied as a different Mnd for such subse- 
follows : — q uent offence^ the procedure pres- 

(«) The ])art of the charge cribed by the foregoing provisions 
stating the previous conviction of this Chapter shall be modified 
shall not be read out in Court, as follows., namely : — 
nor shall the accused be asked («) Such further charge shall 
whether he has been previously not be read out in Court and the 
convicted as alleged in the accused shall not he ashed to 
charge unless and until he has plead thereto, nor shall the same 
either pleaded guilty to. or been he referred to by the prosecution^ 
convicted of, the subsequent or any evidence adduced thereon 
offence ; sinless and until — 

{jj) if he pleads guilty to, or is (■/) he has been convicted of 
convicted of, the subsequent the subsequent offence., or 
offence, he shall then be asked {ii) the jury have delivered 
whether he has been previously their verdict., or the opinions of 
convicted as alleged in the the assessors have been recorded., 
charge ; on the charge of the subsequc’nt 

(c) if he answers that he has offence. 
been so \)revious!y convicted, (6) In the case of a trial held 
the Judge may ])ro(‘ecd to pass with the aid of assessors., the 
sentence on him accordingly; Court may, in its discretion, 
but. if he denies that he has -proceed or refrain fro}tb proceed- 
been so previously convicted, or ing with the trial of the accused 
refuses to, or does not, answer on the charge of the previous 
sucli <|uestion, the jury, or the conviction. 

Court and the assessors (as the 
case may be), shall then hear evi- 
dence concerning such previous 
conviction and in such case 

• (Code of 1882- S. 310.) 

Same except tho following : In sub-section (c), the words “hear evideiiL'c ’ were substi- 
tuted for the word “inquire.” 


(Codes of 1872 and 1861 — Nil.) 
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Seo. 310 
Notes 
1—3 


Procedure in case op Previous Conviction 

(where the trial is by jury) it 
shall not be necessary to swear 
the jurors again. 

Synopsis, 

Note 

Legislative changes. 

Scope and object of the Section. 

When previous conviction should be 
referred to. 


No. Note No. 

1 Non-compliance with the Section. 4 

2 

Evidence as to previous conviction. 5 

3 Proof of previous conviction. 6 


Other Topics. 

NoD-applicabilitj to Magistrates. See Note 2, Record to show when reference to prior con- 
Pt. G. viction made. See Note 3, Pt. 3. 

Prejudiced or not. See Note 4, F-N. (2). Reference under S. 307. See Note 1, Pt. 1. 

1. Legislative changes. 

This Section has been substituted for the old Section by the Criminal 
Procedure Code Amending Act, XVIII of 1923. 

Under the Section as it stood before the amendment the accused could be 
asked about bis previous conviction only if he pleaded guilty to or was convicted 
of the subsequent offence. The Court could not ask him about it where the jury 
had given a verdict and the Court without convicting him, made a reference to the 
High Court under S. 307.^ This disability has now been removed. 

2. Scope and object of the Section. 

This provision of law has been taken from the English Statute Law, 6 & 7, 
William IV, Chapter 3.^ It is based on the principle that a prisoner on his trial 
ought not to be prejudiced by a statement of a previous conviction suffered by him.* 
The Section is imperative.* It is most essential that the procedure prescribed by 
it should be conducted with precision, regularity and close adherence to the rules 
laid down in this Section.* This Section indicates the importance of the complete 
exclusion of the knowledge of previous conviction when weighing the evidence as 
to the truth or otherwise of the main charge.® 

The Section is applicable to trials before the Cqurt of Session only and does 
not apply to trials before Magistrates.® As to trials before Magistrates, see 

Section 255-A. 


3. When previous conviction should be referred to. 

The accused should not be asked about his previous conviction and his plea 

taken thereto until 

(l) after his conviction for the subsequent offence,^ or 


Section 310 — Note 1. 

1. (1907) 5 Cri L Jour 422 (423) : 30 Mad 134. 

Emperor v. Kaiulnsirami Goundan. 
[See .also (1900) 2 Bom L R336 (337), 
Queen- Empress v. Govind Thavrya.] 
Note 2. 

1. (1887) 14 Cal 721 (727), Empress v. Kartick 

Chunder Das. 

2. (1887) 14 Cal 721 (727), Empress v. Kartick 

Chundar Das. 

(1920)1920 Pat 351 (352) : 5 Pat L Jour 
706 : 22 Cri L Jour 219, Tcka Ahir 
V. Emperor. 

(1930) 1930 All 17 (19) : 31 Cri L Jour 8 : 
1930 Cri Cas 33, Goli v. Emperor. 

3. (1927) 1927 Lab 774 (775) : 28 Cri L Jour 


667, Eaju v. Emperor. 

4. (1890) 1890 All W N 12 (13), Empress v. 

Jhinguri. 

5. (1924) 1924 Rang 91 (91) : 1 Rang 520 : 25 

Cri L Jour 618, Maung E. Orj'w. 
Emperor. 

6. (1928) 1923 Cal 707 (707) : 50 Cal 867 : 25 

Cri L Jour 527, Dehri Sonar v. Em- 
peror. 

(1924) 1924 Rang 91 (92) : 1 Rang 620 : 25 
Cri L Jour 618, Maung E. Gyi v. 
Emperor. 

(1905) 2 Cri L Jour 227 (227. 228) (Bang), 
Nga Te v. Emperor. 

Note 3. 

1. (1920) 1920 Pat 351 (351) : 22 Cri L Jour 
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(2) the jury have delivered their verdict,'^ or the opinions of the assessors 
have been recorded on the charge for the subsequent offence.^ 

The record should invariably show that no reference to the previous con- 
viction was made until the subsequent offence was found proved against the 
accused.* 

i. Non.complianoe with the Section. 

A non-compliance with the provisions of this Section is only an irregularity 
which will not vitiate the triaP unless the accused is shown to have been 
prejudiced thereby.^ 

5. Evidence as to previous conviction . — See Section 311, infra, 

6. Proof of previous conviction . — See Section 511, infra. 


When evidence of 
previous conviction 
may be given. 


311, Notwithstanding anything in the last foregoing 

Section, evidence of the previous conviction may 
be given at the trial for the subsetiuent offence, 
if the fact of the previous conviction is relevant 
under the provisions of the Indian Evidence 

Act, 1872. 

(Tliis Section was added as the last paragraph of Section 310 of tlie Code of 
1832 by Act III of 1891 and takes tin; place of Section 311 of tlie Code of 1882, 
which was repealed by .\ct XII of 1891.) 

• (Code of 1882— S 311.) 

J. — List of jurors for High Court, and summoning jurors for that Court. 

(Repealed by Act 12 of 1891.) 

3 11. In each Presidency-town, the jurors’ book for the year current when this Code 
... comes into force shall bo taken as containing .a correct list of persons 

Jurors oou. liable to serve as jurors under this Chapter. 

Those persons whoso names are entered in the juror:>' book as being liable to serve on 
Exemption of special special juries only shall he deemed to be persons privileged and liable 
jurors. to serve only as special jurors under this Chapter during the year for 

which the said list has been prepared. 


(Codes of 1872 and 1861 —Nil.) 


Sec. 310 
Notes 
3—6 


Sec. 311 


219 : ') Put L Jour TOd, Teha Ahir v. 
Emperor. 

(1890) IftOO All WN 12 *(18). Empress v. 
,T hi7L'juri. 

(1880) 1886 All W N 17 (i'l). Empress \. 
Suhhn. 

(1907) 5 Cri D Jour 422 (42.3): 30 Mad 131. 

Emperor v. Kmidaswatui Goundan. 
(1901) 28 Cal 680 (093), Ynsin v. Emperor. 
(18GG) f> Suth W H Cr Letters 10(10). 

(I8CG) .5 Suth W RCr 07 (GS). Empress 
Jehan Mullich. 

(18G5J 3 Suth W R Cr 38 (38). Empress v. 
Shiboo Zlundlc- 

la (1890) 1890 All W N 1 2 (12). v. 

Jhinguri. 

2.(1920) 1920 Pat 3.*)l (351) : 22 Cri L Jour 
219 : 5 Pat L Jour 70G. Tcha Ahir v. 
Emperor. 

(186G)GSuthW R Cr 72 Empress 
Gopal Thahnor. 

(1867) 8 Suth \V R Or 11 (12). Empress v 
Phoolchand. 


3. (1888) 12 Cal L R 5.55 (555), Kristo Bchari 
Dass v. Empriss. 

(1935110.35 Siiid 11.5 (127. 128): 1935 Cri 
Cas 194 : 29 Sind L H 121 : 3G Cri L 
Jour 1;110, Jihurasino v. Emperor. 
Kvidcuco .IS it> previous conviction 
can neither be let in before the 
verdict, nor referred to by the Judge 
in his chareo to the jurv, 

Note 4. 

1. (188:3) 1:3 Cal L R 1 10 (1 11), /It’idn 
Shaha v. Empress. 

(1886) 1886 All W N 47 (17). v. 

Suhha. 


2.(1890)1890 All W N 12 (13), E ,e r, e.s \-. 

Jhinguri. Accu.scd [‘loduliced — Con- 
viction set aside. 

(1920)1920 Pat 351 f35:3) : 22 Cri L -four 


219: 5 I'at T- •r<,ur 70G. Tilca Ahir v. 
Emperor. (1 )o. ) 

(1927) 1927 Lih 774 (77 0:28 Cri L Jour 
GG7. lioiu V. I'oi j'eror. (Do.) 

(1901) 2 Weir 893 (:39;3). Tn re Chundi 
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Note 1 


Synopsis. 

Scope. Note No. 1 


Other Topics. 

Prior conviction when relevant. See Note 1. 

OSences in which prior conviction is relevant. See Note 1, Pb. 2. 

1. Scope. 

The guilt of a person accused of an offence is to be established by proof of 
the facts, and not by proof of his character. A previous conviction may be proved 
to show the offender’s character. But such evidence might create a prejudice but 
not lead a step towards substantiation of guilt. Hence, Section 310 delays the proof 
of such previous conviction to a stage after the conviction, or the delivery of a ver- 
dict by the jury, or the recording of opinions of assessors as the case may be. 
However, if the fact of the previous conviction is relevant under the provisions of 
the Evidence Act, the present Section provides that the evidence of the same need 
not be delayed but may be given at the trial of the subsequent offence, notwith- 
standing Section 310. 

The relevancy of a previous conviction is to be determined by a reference 
to the Sections of the Evidence Act. Such evidence is inadmissible save in a few, 
well defined and exceptional circumstances.^^ Under Section 54 a previous conviction 
is relevant as evidence of bad character. But a previous conviction is not admis- 
sible in evidence against the accused unless evidence of good character be given by 
him, in which case the fact that the accused has been previously convicted of an 
offence is admissible as evidence of bad character. A previous conviction may also 
be relevant under Section 43 [See Illus. (e) and (f)J and under Section 8 as showing 
motive. It is also relevant under Section 14, when the existence of any state of mind 
such as intention, knowledge, etc., or existance of any state of body or bodily 
feeling is in issue or relevant [5c(? Illus. (b)].^ For instance, where a person was 
charged with the offence of belonging to a gang of persons associated for purpose 
of hahiitially committing dacoity, it was held that the proof of a previous conviction 
was admissible under Section 14 of the Evidence Act, having regard to the 
character of the offence attributed to the accused. 


Pcntijadi. (Do.) 

(1880) Cal 708 (760), Jioshun Doosadh v. 
Em 2 ^ress. (Do.) 

(1883) 13 Cal L R 110 (111), Uepin I^c^zar* 
Shaha v. Empress. No prejudice — 
Convictiou not set aside. 

(1880) 1880 All W N 47 {Al), Empress 
.Snh'ha. (Do.) 

Section 311 — Note 1. 

la (1934) 1031 Cal 198 (202); 1984 Cri Cas 297 : 

35 Cri L Jour 722, Parbati Dasi v. 
Emperor. 

(See also (1804) 2 Bom H C R 125 
(126), Reg v. Timmi. It is improper 
to allow evidence of bad character 
against the accused when it is not 
in fiuestion.] 

1. (1895) 1895 Pun Re Cr No. 7, page 20 (29. 

30), ^Vasir v. Empres.s. 

2. (1897) 1 Cal W N 146 (150), Empress v. 

Naba Kumar Patnaik. 


(1912) 13 Cri D Jour 539 (540) : 15 Ind Cas 
811 (Bom), Emperor v. Tukaram 
Malhari. 

(1923) 1928 Bom 71 (72): 46 Bom 958; 24 Cri 
L Jour 807, ijmpcror V. llaji Sher 
Mahomed. 

(1911) 12 Cri L Jour 97 (98) : 38 Cal 408, 
Bonai v. Emperor. 

(1914) 1914 Cal 689 (601) : 15 Cri L Jour 43, 
Baharuddin Mandal v. Emperor. 

(1910) 11 Cri L Jour 364 (366) : 0 Ind Cas 
492 (Lah), Walia v. Emperor. 

(1914) 1914 Lah 545 (548) : 16 Cri L Jour 
300 (302); 1915 Pun Re Cr No 3, 
Hidagata v. Emperor. 

(1930) 1980 Oudh 455 (459); 32 Cri L Jour 
162 ; 1930 Cri Cas 1079, Bachchu v. 
Emperor. 

(1933) 1933 Oudh 355 (358) : 9 Luck 22 ; 35 
Cri L Jour 273 ; 1933 Cri Cas 976, 
Beni Madho v. Emperor. 



JuROBS FOR High Court and Summoning them 1679 


— List of Jurors for High Courts and summoning Jurors 

for that Court. 

312. The names of not 


names 

more than four 
hundred persons 
shall at any one 
time be entered in the special 
jurors’ list. 


Number of 
special jurors* 


Number of 
special jurors. 


3 1 The High Court may 

prescribe the num- 
ber of persons tvhose 
names shall be en- 
tered at any one time in the spe- 
cial jurors^ Ust^ provided that no 
definite number of Europeans or 
of Americans or of Indians shall 
be so prescribed. 

Synopsis. 


High Court. 


Note No. 

1 


« k 


May prescribe the number.” 


Note No. 
2 


Other Topics. 

Legislative changes. See Note 2. Intention of proviso. See Note 2. 

1. High Court. 

As to the meaning of the expression “High Court,” sec Section 266. ante. 

2. ‘‘May prescribe the number.” 

Under tlie Section as it stood before the amendment, it was provided that 
not more than four hundred persons should, at any one time, be entered in the 
special jurors’ list. Under the present Section, as amended by Section 18 of Act XII 
of 1923, the High Court is empowered to prescribe the number of special jurors. 
The proviso is intended to secure a list which should “include all persons qualified 
to whatever nationality they may belong.” 


3 1 3.t (1) The Clerk of the Crown shall, before the first 
Lists of common day of April in each year, and subject to such 
and special jurors. ^s tho High Court Hom time to time pres- 

cribes, XJrepare — 

(a) a list of all jiersons liable to serve as common iurors ^ 

and 


(&) a list of persons liable to serve as special jurors only, 

(2) Regard shall be had, in the preparation of the latter 
list, to the property, character and education of the persons whose 
names are entered therein. 


(3) No person shall be entitled to have his name entered in 


• (Code of 1882— S. 312— Same as in 1898 Code.) 
(Codes of 1872 and 1861 — Nil.) 

t (Code of 1882— S. 313— Same.) 


Seo. 312 


Sec. 813 


(Codes of 1872 and 1861— Nil.) 
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the special jurors’ list merely because he may have been entered 
in the special jurors’ list for a previous year. 

(4) The Governor-General in Council or the Local Govern- 
ment in the case of the High Court at Fort William in Bengal, 
and in the case of other High Courts, the Local Government may 
exempt any salaried officer of Government from serving as a 
juror. 

(5) The Clerk of the Crown shall, subject to such rules as 

Discretion of offi- aforesaid, have full discretion to prepare the 
cer preparing lists. ]j[g^ geems to Mm to be proper, and there 

shall be no appeal from, or review of, his decision. 


(Tho words *' or the 
the Devolution Act, 1920.) 


Local Government ” in sub-section 4 were inserted by 
Synopsis. 


Clerk of the Crown. Note No. 1 


Other Topics. 

Discretion of Clerk of the Crown — No interference bj Court. See Note 1, Ft. 1. 

1. Clerk of the Grown. 

For tho definition, see Section 4 (e). 

The preparation of the list of special jurors is entirely in the discretion of 
the Clerk of the Crown ; the Court will not interfere.^ 


314 



Publication of lists, 
preliminary and re* 
vised. 

preparation. 


(1) Preliminary lists of persons liable to serve as 
common jurors and as special jurors, respec- 
tively, signed by the Clerk of the Crown, shall 
be published once in the local official Gazette be- 
fore the fifteenth day of April next after their 


(2) Revised lists of persons liable to serve as common jurors 
and special jurors, respectively, signed as aforesaid, shall be pub- 
lished once ’in the local official Gazette before the first day of May 
next after their preparation. 


(3) Copies of the said lists shall be affixed to some con- 
spicuous part of the court-house. 

•(Code of 1882— S. 314— Same.) 

(Codes of 1872 and 1861— Nil.) 


Section 3 13— Note 1. 

1. (1877) 1 Ind Jur N S 106, In re Shamchand Mitter. 
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315. (1) Out of the per- 
sons named in the 
revised lists afore- 
said, there shall be 
summoned for each 
each presidency- 
town at least twenty-seven of 
those who are liable to serve on 
special juries, and fifty-four of 
those who are liable to serve on 


Number of 
jurors to be 
summoned in 
presidency- 
towns. 

session in 


common .luries. 


315.* (1) Out of the per- 
sons named in the 
revised lists afore- 

summoned. * said, there shall be 

summoned for each 
session in the town which is the 
usual place of sitting of each 
High Courts as many o f those who 
are liable to serve on special or 
common jxiries^ respectively^ as 
the Clerh of the Crown considers 
necessary. 


(2) No person shall be so sum- 
moned more than once in six 
months unless the number can- 
not be made up without him. 

(3) It, during the continuance 

of any sessions, it 
appeal's that the 
number of i)ersons 
so summoned is not sufficient, 
such number as may be neces- 
sary of other persons liable to 
serve as aforesaid shall be sum- 
moned for such sessions. 


Legislative changes. 


Synopsis. 

Note No. j 

1 { “Shall be summoned. " 


Note No. 
2 


Other Topics. 

Affixture in abscucc—EIIcct. See Note 2, Pt. 2. No duty of jurors to notify address. See Note 2, 
Mode of service of summons. See Note 2, Pt. 2. 

rt. 1. Summons by post illegal. Sec Note 2, Pt. 1. 

1. Legislative changes. 

The words “in the town considers necessary” in sub-section 1 were sub- 
stituted by Act IS of 1923 for the words “in each presidency-town on common 

juries.” 

2. “Shall be summoned.” 

The procedure for the service of summons to be followed is the one laid 
down in Section 68 and the following Sections, and no other mode adopted for sucli 
service is justiOable. Thus the issue of summons by a reoistered letter is illecial 
and no fine can be imposed for non-attendance in pursuance of summons.^ ^^'hel•o 

• (Code of 1882— S. 315— Same.) 

(Codes of 1872 aud 1861 — Nil.) 


See. 316 


Section 315 — Note 2. 

1. (1897) 1 Cal W N IIC Notes. Sharat Chandra i?a;/ v. Entiiress. 
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Sec. 315 
Note 2 


Sec. 816 


Sec. 317 


the summons was served by affixing a duplicate on the door of the dwelling house 
of the juror but the latter had no knowledge thereof as he was living away from 
his residence, it was held that he was not liable to fine for non-attendance as the 
law did not contemplate the imposition of any obligation on persons on the jury 
list either to notify their change of address or to make any arrangement for the 
acceptance of the summons.^ 

3 1 6.'^ Whenever a High Court has given notice of its 

ouuideThi"piice°of ^^itention to hold sittings at any place outside 
sitting of High the town whtch is the usttal place of sitting of 

sxich High Conrt for the exercise of its original 
criminal jurisdiction, the Court of Session at 
such place shall, subject to any direction ■which may be given by 
the High Court, summon a sufficient number of jurors from its 
own list, in the manner hereinafter prescribed for summoning 
jurors to the Court of Session. 

(By the Amending Act of 1923, the words “Presidency-Towns” were substi- 
tuted by the words italicised.) 


Military jurors. 


3 1 7.t (1) III addition to the persons so summoned as 

jurors, the said Court of Session shall, if it 
thinks needful, after communication -with the 
Commanding Officer, cause to be summoned such number of 
commissioned and non-commissioned officers in Her Majesty’s 
Army or Air Force resident -within ten miles of its place of sitting 
as the Court considers to be necessary to make up the juries 
required for the trial of persons charged with offences before the 
High Court as aforesaid. 

(2) All officers so summoned shall be liable to serve on such 
juries notw'ithstanding anything contained in this Code ; but no 
such officer shall be summoned whom his Commanding Officer 
desires to have excused on the ground of urgent official duty, or 
for any other special official reason. 

Synopsis. 

Legislative changes. Note No. 1 


a 


1. Legislative changes. 

The words “or Air Force” were inserted in sub-section 1 and the word 
oOiciid” was substituted for “military” in sub-section 2 by Act X of 1927. 


• (Code of 1882— S. 316— Same as in the Code of 1898.) 


(Codes of 1872 and 1861— Nil.) 


t (Code of 1882 — S. 317 — No material diflorence.) 
(Codes of 1872 and 1861— Nil.) 


2. (1902) 6 Cal W N 887 (888), Moni Lai Boy v. Emperor . 
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3 1 8.* Any person summoned under Section 315, Sec- 
_ ^ . tion 316, or Section 317, who, without lawful 

oxcuse, fails to attend as required by the sum- 
mons, or who, having attended, departs without 
having obtained the permission of the Judge, or fails to attend 
after an adjournment of the Court after being ordered to attend, 
shall be deemed guilty of a contempt and be liable, by order of 
the Judge, to such fine as he thinks fit; and, in default of payment 
of such fine, to imprisonment for a term not exceeding six 
months in the civil jail until the fine is paid: 

Provided that the Court may in its discretion remit any 
fine or imprisonment so imposed. 


Synopsis. 


Legislative changes. 


Note No. 

1 


Failure to attend — Effect of. 


Note No. 
2 


1. Legislative changes. 

Code of 1898. — The words "for a term not exceeding six mouths” and the 
proviso were newly added. 

2. Failure to attend — Effect of . — See Note 2 to Section 315. 


K. — List of Jurors and Assessors for Court of Session^ and 
summoning Jurors and Assessors for that Court. 

3 1 9.t All male persons between the ages of twenty-one 

and sixty shall, except as next hereinafter men- 
jurors or tioned, be liable to serve as jurors or assessors 

at any trial, held within the district in which 
they reside, or, if the Local Government, on consideration of 

* (Code of 1882 — S. 318 — See Note 1 above ; otherwise no difference.) 

(Codes of 1872 and 1861— Nil.) 


t (Code of 1882 — S. 319.) 

319. All male persons between the ages of twonty-oDo and 
Liability to serve as .sixty .shall, except as next hereinafter mentioued, be liable to serve 
jurors or assessors. as jurors or assessors at any trial held within the District in which 

they reside. 


(Code of 1872— S. 404.) 

404. All male persons between the ages of twenty-one and sixty, resident within the 

local limits of the jurisdiction of the Court of Session, except those 
Jurors and assessors. hereinafter mentioned, shall bo deemed capable of serving as jurors 

and assessors, and shall bo liable to be summoned accordinglv. 

(Code of 1861— S. 333.) 

333. Except as hereinafter provided, all male persons between the ages of twenty-one 

and sixty, resident within the limits of the jurisdiction of the Court 
Jurors, of Session, shall be deemed capable of serving as jurors and asses- 

sors, and shall bo liable to be summoned accordinglv. 


Sec. 818 


Sec. 319 



Sec. 319 
Notes 
1—4 
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local circumstances, has fixed any smaller area in this behalf, 
■witnm tiae area so fixed. 

Synopsis,. 

Note 

Legislative changes. 

*‘A11 persons.” 

Other Topics. 

Absence for a long time—Exempt. See Note 3, Note 3. 

, Permission to hold Court, at places with no 

Men of position such as Rajas. See assessors, refused. See Note 4, Pt. 1.. 

JNote 2, Ft. 1. Residence in more than one district. See 

Mere entry in list— No duty to serve. See Note 8. 

1. Legislative changes. 

The last twenty-three words beginning from “or, if the Local Government” 
were not found in the Code of 1882 but were newly added in the present Code. 

2. “All persons." 

It is contrary to the usage of the country and eminently undesirable that 
a gentleman of high position, such as an hereditary Eaja, should be placed on the 
list or if placed on such list should be summoned to serve as an assessor unless it 
were known that he would be willing to act as such.^ 

3. “Liable to serve." 

The mere fact that a person’s name is on the list does not render him liable 
to serve as an assessor unless he is liable under this Section. Thus a man may 
reside during the year in more than one District and his name might be entered 
in the jurors’ or assessors’ list in each of such districts. But he would be subject 
to serve as a juror or assessor only if he is residing in the district in which the 
trial is held. A juror or assessor who is absent for a long time from his ordinary 
place of residence will be regarded as non-resident in that place and will be 
exempt from liability to serve as a juror or assessor under this Section.* 

4. Within the District. 

Where the Sessions Judge of Kanara asked the High Court for special per> 
mission to hold his Court at Sirsi instead of at Karwar, the High Court declined 
to permit it as no assessors were available for the Sessions at Sirsi which was 
outside the area fixed.* 

320."^ The following persons are exempt 
Exemptions. froiH liability to serve as jurors or assessors, 

namely : — 


No. 

1 

2 


"Liable to serve.” 
Within the District. 


Note No. 


• (Code of 1882— S. 320.) 


p .. 320. Tbo following persons arc exempt from liability to 

^ ■ serve as jurors or assessors, namely : — 

(a) Officers in civil employ superior in rank to a District Magistrate ; 

(b) Judges ; 

(c) Gommis-sioners and Collectors of Revenue or Customs ; 


Section 319 — Note 2. 

1. (1031) 1931 Pat 160 (160) : 1931 Cri Cas 400: 

32 Cri L Jour 740, Mohamad Ejaz 
Uussan Khan v. Emperor. 


Note 3. 

1. (1897) 1897 All W N 167 (167), In the mat' 
ter of Bhupindar Bahadur Singh. 

Note 4. 

1. (1886) Ratanlal 304 (804). 
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(a) oflicers in civil employ superior in rank to a District Sec. 320 
Magistrate ; 

{aa) menibers of either chamber of the Indian legislature and 
members of a Legislative Council constituted under the Government 
of India Act ; 

(b) salaried Judges ; 

(c) Commissioners and Collectors of Revenue or Customs ; 

(d) Police-officers and persons engaged in the Preventive 
Service in the Customs Department ; 

(e) persons engaged in the collection of the revenue whom 
the Collector thinks ht to exempt on the ground of official duty ; 

(f) jiersons actually officiating as priests or ministers of 
their respective religions ; 

ig) Iversons in Her Majesty’s Army or Air Force, except 
when, by any law in force for the time being, they are specially 
made liable to serve as jurors or assessors ; 

(/i) surgeons and others who openly and constantly practise 
the medical profession ; 

(^) legal ])ractitioners as definied hy the Legal Practitioners 
Act, (1879), in actual practice ; 

O’) persons employed in the Post-office and Telegraph 
Departments ; 

(Jc) persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Procedure, Sections 640 
and 641 ; 

(0 other persons exempted by the Local Government from 
liability to servejas jurors or assessors. 


(rf) persons engaged in the Preventive Service iu the Customs Department ; 

(<') persons engaged in the collection of the revenue whom the Collector thinks fit to 
exempt on the ground of oiUcial duty ; 

(/) persons actually ofliciating as priests or ministers of their respective religions ; 
io) persons in Her Majest’y Army, except when by any law in force for the time being, 
they are specially made liable to serve as jurors or assessors ; 

(h) surgeons and others who openly and constantly pnictise the medical profession ; 

(i) persons employed in the Post-office and Telegraph Departments ; 

(j) persons exoinptecl from personal appearance in Court under the provisions of the Code 
of Civil Procedure, Sections 040 and Oil ; 

(/.) other persons exempted by the Local Government from liability to serve as jurors 
or assessors. ^ 


(Code of 1872 — S. 406.) 

ExevtpHons. ^o^^owing persons are exempt from the liability to 

serve as jurors or us assessors* namely : — 

All officers iu civil employ superior in rank to a Magistrate of the District. 

Judges and other Judicial Ollicec.s. 

Commissioners and Collectors of Revenue or Customs. 

All persons engaged in the Preventive Service in the Custoin.s Department. 

All persons engaged iu the collection of the revenue whom the Collector thinks fit to 
exempt on the ground of olfici.il duty. 
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Sec. 320 
Notes 
1—2 


Legislative changes. 
Scope of the Section. 


Synopsis. 


Note No. 

1 

2 


Note No. 

Persons exempted under Civil Proce* 
dure Code — Clause (k). 3 


Othei' Topics. 

Exempted persons — Liability in special cases. Persons of High position, See Note 3. See 
See Note 2. also S. 319, Note 2, Pt. 1. 

Exemption and disqualification. See Note 2. 

1. Legislative changes. 

Code of 1898 

1. Clause (ad) was newly added by the Legislative Members Exemption 

Act. XXIII of 1925. 

2. The words “salaried” in Clause (6), “Police Officers and” in Clause (d) 

and the whole clause (i) are not found in the Code of 1882, but have 
been added in this Code. 

3. The words “or Air Force” were added in Clause (g) by Act 10 of 1927. 


2. Scope of the Section. 

Under this Section, cases of exemption are dealt with, while Section 278, 


Chaplains and others employed in religious offices. 

All persons in the ililitary service, except when, by any law in force for the time being, 
such persons ace specially made liable to serve. 

Surgeons and others who openly and constantly practise in the profession of physio. 
Persons employed in the Posc-oflice and Electric Telegraph Departments. 

Persons actually officiating as priests in their respective religions. 

All persons exempted by the Local Government; and persons exempted by Government 
from personal appearance in Court, under the provisions of the Code of Civil Procedure, 

section twenty-two. 

Person exempted is not The exemption from service given by this Section is a right 

bound to avail himself of which each person exempted may avail himself or not. 

his right of exemption. ,,, . 

Nothing contained in this Section shall be construed to disqualify any such person, t 

he is willing to serve as a juror or as an assessor. 

The Sessions Judge may issue a summons to any exempted person, to serve as an assessor 
or juror on the trial of a European British subject. 

(Code of 1861 — S. 33S.) 

335. The following persons are exempt from the liability to 
Exemption. serve as jurors or as assessors, namely ; 

Judges and other Judicial Officers. 

Commissioners and Collectors of Revenue or Customs. 

All persons engaged iu the Preventive Service in the Customs Department. , . , 

All persons engaged in the collection of the Revenue whom the Collector may think fit 

to exempt on the ground of ollicial duty. 

Chaplains and others employed in Religious Offices. 

.\U persons in the Military service. _ , , • 

Surgeons and others who openly and constantly practise in the profession of physic. 

Persons employed in the Post-Office and Electric Telegraph Departments. 

Iversons actually officiating as priests iu their respective religious. 

Persons exempted by Government from personal appearance m Court under ^he Pf® 
sions of S. 22 of Act 8 of 1859 (for simplifying the procedure of the Courts of Civil Judicatur 

not established by Royal Charter.) , . r, i* • nr 

The exemption from service given by this Section is a right of 

Person exempted i.5 not g^ch person exempted may avail himself or not. Nothing 

houml to avail himself of contained shall be construed to disqualify any such person 

his right of exemption. willing to servo as a juror or as an assessor. 
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^nte, deals with cases of disqualification. Thus, the Code makes a clear distinction 
between exemption and disqualification. The persons enumerated in this Section, 
though they are capable, are not liable to serve as jurors or assessors [see Section 
321). This right to exemption has, however, to be claimed and established (Section 
324). Where the proper number of Europeans and Americans cannot otherwise be 
obtained, even the exempted persons may, under the proviso to Section 326, 
sub-section 3, infra, be summoned to try Europeans and Americans. 

3. Persons exempted under Civil Procedure Code— Clause (k). 

Sections 640 and 641 of the Civil Procedure Code of 1882 are now Sections 
132 and 133 of the present Civil Procedure Code, 1908. Under the former Section 
women, who, according to the customs and manners of the country, ought not to bo 
compelled to appear in public, are exempt from personal appearance in Court. 
Under the latter Section, the Local Government may, by notification in the Local 
Official Gazette, exempt from personal appearance in Court any person whose rank 
entitles him to the privilege of exemption, the names and residences of such 
persons being for%Yarded to the High Court. 

321 (1) Sessions Judge, and the Collector of the 

district or such other oflicer as the Local Covern- 
mcnt appoiuts in this behalf, shall prepare 
and make out in alphabetical order a list of per- 
sons liable to serve as jurors or assessors and qualified in the judg- 
ment of the Sessions Judge and Collector or other officer as afore- 
said to serve as such, and not likely to be successfully objected 
to under Section 278, Clauses (&) to (/i), both inclusive. 

(2) The list shall contain the name, place of abode and 
quality or business of every such jierson ; and, if the person is 
an European or an American, the list shall mention the race to 
which he belongs. 

Synopsis, 

Preparation of list of persons liable to serve as jurors or assessors. Noto No. 1 


Other Topics. 

Men of high statu.s such as Rajas. See Noto 1, Pt. 1. 
• (Code of 1882— S. 321— Same.) 


(Code of 1872-S. 400.) 

400. The Sessions Judge and the Collector of the district, or such other ollicer as tho 

Local (tovornmeut from time to time appoints in this behalf, shall 
List of jurors and asses- prepare and make out in alphabetical order a list of persons rcsidin*’ 
fiors. within ten miles from tho place where trials before the Court o1 

Session are hold, or within such other distance as tho Local Clovoru- 
mont thinks fit to direct, who arc, in the judgment of tho Sessions Judge and ('ollector or 
other oflicer as aforesaid, qualified from their education and character to servo as jurors or as 
assessors respectively. 

The list shall contain tho name, place of abode, and quality or ])iisincss of every such 
person, and if the person is an European or an American, the list shall mention tho race to which 
bo belongs. 


(Code of 1861 — S. 329.) 
(Materially the same as that of 1872 Code.) 


Seo. 320 
Notes 
2—3 


Sec. 321 


Cr. P. C. 212 & 213 



Sec. 321 
Note 1 


Sec. 322 
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1. Preparation of list of persons liable to serve as jurors or assessors. 

It IS undesirable that a gentleman of a high position such as an ’hereditary 
Eaja should be placed on the list of jurors or assessors.^ 

322.* Copies of such list shall be stuck up in the office of 

Publication of list. Collcctor OT othep officer as aforesaid, and in 

the court-houses of the District Magistrate and 
of the District Court, and extracts therefrom in some conspicuous 
place in the town or towns in or near which the persons named 
in the extract reside. 


Sec. 323 



Objections to list. 


•i' To every such copy or extract shall be subjoined 
a notice stating that objections to the list will 
be heard and determined by the Sessions Judge 
and Collector or other officer as aforesaid, at the Sessions court- 
house, and at a time to be mentioned in the notice. 


Sec. 324 

* 



Revision of list. 


(1) For the hearing of such objections the Sessions 
Judge shall sit with the Collector or other officer 
as aforesaid, and shall, at the time and place 
mentioned in the notice, revise the list and hear the objections 
(if any) of persons interested in the amendment thereof, and shall 
strike out the name of any person not suitable in their judgment 
to serve as a juror, or as an assessor, or who may establish his 
right to any exemption from service given by Section 320, and 


• (Code of 1882— S. 322.) 

322. Copies of such list shall be stuck upia the office of the Collector or other officer 

as aforesaid, and in the court-houses of the District Magistrate 
Publication of list. and of the District Court, and in some conspicuous place in the town 

or towns in or near which the persons named in the list reside. 


(Code of 1872— S. 401, Para 1 and a part of S. 330 of 1861 Code.) 

Same as in the Code of 18S2. 


t (1882— S. 323; 1872— S. 401. Para 2 and 1861— S. 330.) 

Same as in 1898 Code. 


I (Code of 1882— S. 324 and Code of 1872— S. 402.) 

Same as the first five sub-sections of 1698 Code. 

(Code of 1861-S. 331.) 

331. The Collector or other officer as aforesaid shall at the time and place mentioned 

in the notice, revise the list and hearthoobjections(if any)of persons 
Ecfision of list. interested in the ame ndment thereof, and shall strike out the name 

of any person not qualified in his judgment to serve as a juror or as 
an assessor, and insert the name of any person omitted therefrom, whom he deems qualified 
for such service. A copy of the revised list shall be signed by the Collector or other officer 
as aforesaid and transmitted to the Court of Session. Any order of the Collector or other officer 
as aforesaid in preparing and revising the list shall be final. 


Section 321 — Note 1. 

1, (1897) 1897 All W N 167 (167). In the 


matter of Bhup Inder Bahadur 
Singh. 
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insert the name of any person omitted from the list whom they 
deem qualified for such service. 

(2) In the event of a difference of opinion between the 
Sessions Judge and the Collector or other officer as aforesaid, the 
name of the proposed juror or assessor shall be omitted from 
the list. 

(3) A copy of the revised list shall be signed by the 
Sessions Judge and Collector or other officer as aforesaid and sent 
to the Court of Session. 

(4) Any order of the Sessions Judge and Collector or other 
officer as aforesaid in preparing and revising the list shall be final. 

(5) Any exemption not claimed under this Section shall be 
deemed to be waived until the list is next revised. 

Annual revision of (6) * The Hst SO prepared and revised shall 
*'»*• be again revised once in every year. 

(7) The list so revised shall be deemed a new list and shall 
be subject to all the rules hereinbefore contained as to the list 
originally prepared. 

Sytiopsis. 

Annual revision of the list — Sub-section 6. Note No. 1. 

1. Annual revision of the list — sub-Section 6. 

The list of jurors or assessors can be revised only once a year.^ 

325,t In the case of any district for which the Local 
. , Government has declared that the trial of 

of spec*;r‘jurors ‘ Certain offences shall, if the Judge so direct, be 

by special jury, the Sessions Judge and the 
Collector of such district or other officer as aforesaid shall 
prepare, in addition to the revised list hereinbefore prescribed, 
a special list containing the names of such jurors as are borne on 
the revised list and are, in the opinion of such Sessions Judge 

and Collector or other officer as aforesaid, by reason of their 

possessing sui)erior qualifications in respect of projierty, character 
or education, fit persons to servo as special jurors : Provided 
always that the inclusion of the name of aiiy person in such 
special list shall not involve the removal of his name from the 
revised list nor relieve him of his liability to serve as an ordinary 
juror in cases not tried by si»eciai jiiry. 

• (1882-S. 325 : 1 8 7 2— S. 4 0 3 ri 8 6 I — S. 3 3 2 . ) 

Same as sub-sectious 6 and 7 of 1898 Code. 

t (Code of 1882— S. 325-A— Same.) 

(Codes of 1872 and 1861— Nil.) 


Sec. 324 
Note 1 


Sec. 325 


Section 324 — Note 1. 

1. (188G) Ratanlal 304 (304). 
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326«t (1) The Sessions 

District Ma- 

gist rate to Danly, sevon days 

summon jurors at loRst before tho 

and assessors. i ^ ^ 

day wnicJi he may 
from time to time fix for hold- 
ing the sessions, send a letter 
to the District Magistrate, re- 
questing him to summon as 
many persons named in the 
said revised list or the said spe- 
cial list as seem to the Sessions 
Judge to be needed for trials by 
jury and trials with the aid of 
assessors at the said sessions, 
the number to be summoned 
not being less than double the 
number required for any such 
trial and including^ where any 
accused person is an European 
or an American^ as many Euro- 
peans or Americans as may he 
required for the purpose of 
choosing jurors or assessors for 
the trial. 

(2) The names of the persons to be summoned shall be 
drawn by lot in open Court, excluding those who have served 
within six months, unless the number cannot be made up without 
them ; and the names so drawn shall be specified in the said 
letter. 

(B) Where the accused reqidres and is entitled to he tried 
under the provisions of Section 275^ there shall be chosen hy lot., in the 
manner prescribed hy or under Section 276^ from the whole numheo* 

* (Code of 1898, before its amendment in 1923— See also Section 4G2.) 
f (Code of 1882— S. 326— Same, except the additions noted in Note 1.) 

(Code of 1872— S. 407.) 

407. The Court of Session shall ordinarily', three day's at the least before the time fixed 

for the holding of the sessions, send a precept to a Magistrate direct* 
Court to summon ing him to summon as many persons named in the said revised list, 
jurors. as seem to the Court to bo needed for trials by jury and trials with 

the aid of assessors at the said sessions, the number to be summoned 
not being loss than double tho number required for any case about to be tried at such sessions. 

The names of the persons to be summoned shall bo drawn by lot in open Court, excluding 
those on tho revised list who have served within six mouths, unless tho number cannot be 
inado up without them ; the names so drawn, shall bo specified in tho precept to the Alagistrate. 

(Code of 1861— S. 336 — Materially the same as that of 1872 Code.) 


326.* (1) The Sessions 

District Ma- 

gist rate to' uaruy, sevou days 
summon jurors at least before the 

and assessors. n -i * i i 

day which he may 
from time to time fix for hold- 
ing the sessions, send a letter 
to the District Magistrate, re- 
questing him to summon as 
many persons named in the 
said revised list or the said spe- 
cial list as seem to the Sessions 
Judge to be needed for trials by 
jury and trials with the aid of 
assessors at the said sessions, 
the number to be summoned 
not being less than double the 
number required for any such 
trial. 
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of persons returned^ the jurors who are to constitute the jury until a 
jury containing the proper numler of Europeans or Europeans 
and Americans or of Indians^ as the case may has been 
obtained : 

Provided tliat^ in any case in which the proper number of 
Europeans or Americans cannot otherwise be obtained^ the Court 
may^ in its discretion for the purpose of constituting the jury ^ 
summon any person exchided from the list on the ground of his 
being exempted under Section 320. 

(4) Where^ under the p7'oviso to sub-section (3), the Court 
proposes to stimmon as a jtir or any person in His Majesty'^s Army^ 
the provisions of Section 317 shall apply in like manner as they 
apply for the purpose of the summoning of military jurors for a 
trial under Section 316. 

Synopsis. 


Note No. 

Legislative changes. 1 

Scope and object of the Section. 2 

Letter to be sent only by the Sessions 

Judge. 3 


Note No. 

Assessor not summoned if can be 
chosen by the Sessions Judge to 
make up deficiency. 4 

Names of persons to be drawn by lot. 5 


Sec. 326 
Notes 
1—2 


Other Topics. 


All jurors available for all trials though 
double the number needed is to be sum- 
moned. See Note 2, Pt. 2. 

Form of precept. See Schedule V, Form 
No. 32. 

Murder case— Summon of less than 18 — Ille- 
gality. See Note 2. 


Non-compliance — Effect. See Note 2, Pts. C 
and 7. 

Normal procedure to summon for first day of 
sessions. See Note 2, Pt. 1. 

Object of lots. See Note 5, Pt. 2. 

Section not mandatory. See Note 2, Pt. 5. 



Legislative changes. 

1. There was no material difference between the corresponding Sections 

of the Codes of 1861 and 1872. 

2. Difference between the Codes of 1872 and 1882 : — 

The words the Sessions Judge ” and '* for any such trial ’’ were 
substituted respectively for the words "the Court” and "for any 
case about to be tried at such sessions,” which occurred in the 
corresponding Section of the Code of 1872. 

3. Changes introduced in the Code of 1893 : — 

The words "seven days” were substituted for "three days” and the 
words "or the said special list” wero added after the words "revised 
list.” 


4. Amendment of 1923 : — 

The words "and including for the trial” were added at the end of 

sub. section 1. 

Sub-sections 3 and 4 wero newly added. 


2. Scope and object of the Section. 

This Section fixes the minimum number of jurors and assessors to be 
summoned by the Sessions Judge for trials in a session. Tho normal procedure 
contemplated is that all jurors or assessors should be summoned on the first day 



Seo. 326 
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on which a criminal session commences, whatever may be the number of trials it 
may be proposed to hold in the course of that session.^ 

The total number of jurors or assessors so summoned are intended to be 
available for all the trials, though, in order to fix a minimum, it has been provided 
that the Judge is to summon at least double the number of jurors or assessors 
required for any particular trial to be held in the course of the session.^ 

The object of the Section in summoning a number of jurors or assessors is 
tvio-io\d.— firstly to ensure that there is no reason for suspicion that any of the 
jurors or assessors sitting on a particular trial has been planted on the Court by 
any person interested in the success or failure of the prosecution,® and secondly to 
leave a margin for those cases where any particular juror or jurors may claim 

exemption from being empanelled on the ground of ill health or some other 
reason.^ 

The Section is not, however, mandatory f The use of the word "ordinarily” 
shows that it is neither illegal nor irregular to summon jurors or assessors only for 
a particular trial and not for the whole of the session or to summon less than 
eighteen persons for a murder trial so long as the Judge takes care to have 
summoned a suflScieot number of persons to enable him to choose the requisite 
number of jui;ors or assessors from among them in the manner provided by law.® 
In Emperor v. Ermanalif fourteen persons were summoned to act as jurors in a 
murder case. Nine of them appeared and were chosen by lot. It was held that the 
trial was not bad. "It is no part of the intention of the Legislature,” said Eankin, 
C. J., to have a large area of selection in the persons attending upon summons 
on the theory that the larger the number of effective names in the ballot, the 
greater the chance that the persons chosen will make good jurors.” 

Where, however, in a murder trial, less than eighteen persons are summoned 
and less than nine are chosen out of them, it cannot be said that it was impracti- 
cable to get the requisite number, namely nine, and consequently the jury is not a 
validly constituted one. See Note 4 to Section 274, a7ite. 

3. Letter to be sent only by the Sessions Jud^e. 

The duty of issuing a letter or precept imposed on the Sessions Judge by 
this Section cannot legally be performed by a Subordinate Judge in temporary 
charge of the current duties of the Court of Session.^ ^ 

4. Assessor not summoned if can be chosen by th Sessions Judge to 

make up deficiency. 

In the case of deficiency of jurors summoned or where a juror is objected 
to and the objection is allowed, the deficiency can bo made up by choosing from 


Section 326 — Note 2. 

1. (1931) 1931 Pat 152 (153,154); 1931 Cri Cas 

392 ; 10 Pat 107; 32 Cri L Jour 797, 
Bihari Makton v. Emperor. 

(1933) 1933 All 941 (944) : 50 All 210 : 1933 
Cri Cas 1561 : 35 Cri L Jour 668. 
Lala V. Emperor. 

(1916) 1910 All 54 (56): 17 Cri L Jour 17 
(18), Chutta V. Emperor. 

2. (1931) 1931 Pat 152 (153): 1931 Cri Cas 

392 : 10 Pat 107 ; 32 Cri L Jour 797, 
Bihari Mahton v. Emperor. 

3. (1916) 1916 All 54 (56); 17 Cri L Jour 17 

(17), Chutta V. Emperor. 

4. (1931) 1931 Pat 152 (153) : 1981 Cri Cas 392: 


10 Pat 107 : 32 Cri L Jour 797, 
Behari Mahton v. Emperor. 

5. (1983) 1933 All 941 (944) : 56 All 210: 1983 

Cri Cas 1561 : 35 Ori L Jour 668, 
Lala V. Emperor. 

6. (1931) 1031 Pat 152 (154): 1931 Cri Cas 892: 

10 Pat 107:82 Ori L Jour 797, 
Behari Mahton v. Emperor. 

7. (1980) 1980 Cal 212 (213, 215, 216); 1980 

Cri Cas 212:57 Cal 1228 ; 31 Cri L 
Jour 686, Emperor v. Ermanali. 
Overruling 83 Cal W N 1054 : 31 Ori 
L Jour 426 : 122 Ind Cas 558. 

Note 3. 

1. (1880) Ratanlal 148 (148). 
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« 

persons present in Court {see Section 276, second proviso and Section 279). There 
is no such provision applicable to the case of assessors. The Sessions Judge has 
therefore no power to select any one to act as an assessor who has not been 
summoned under this Section.^ Thus, where the Sessions Judge had requested the 
District Magistrate to summon five persons to attend as assessors but only one of 
these persons was present, whereupon the Nazir of the Court was directed by the 
Judge to act as an assessor, it was held that as the Nazir was neither a person on 
the list of assessors nor summoned to act as an assessor, the trial was illegal.* 

5. Names of persons to be drawn by lot. 

An accused person has a right to claim to be tried, whether by a jury or 
with the aid of assessors chosen with strict regard to all the safeguards provided 
in the Code to secure perfect impartiality, ‘ the object in view being to secure an 
impartial trial by rendering impossible any intentional selection of jurors or 
assessors to try a particular case.* Thus, in the interests alike of the jury or the 
assessors and the prisoner, it is desirable that the persons who are in fact to serve 
as jurymen or assessors should not be selected by the conscious choice of any one, 
whether it be the District Magistrate, the Judge or any other person.* 

327#* The Court of Session may direct jurors or assessors 

Power to summon to be summoned at other periods than the 

another setof jurors period Specified in Section 326, when the number 
or assessors. trials boforc the Court renders the attendance 

of one set of jurors or assessors for a whole Session opi^ressive or 
whenever for other reasons such direction is found to be 
necessary. 



.j* Every summons to a juror or assessor shall be in 

Form r nt*.nts ^fitiug, and shall require his attendance as a 
of summons. juroi’ Or assessoT, as the case may be, at a time 

and place to be therein specified. 

Synopsis. 

Summons to juror or assessor. Note No. 1 


• (1882-S. 327; 1872-S. 410 and 1861-S. 338-Samo.l 


t (1882-S. 328; 1872-S. 409, Para. 1 and 1861-S. 337-Sam6.) 


Note 4. 

1. (1894) 1894 .\11 W N 207 (207), v. 

Bfidri. 

•2. (1910)11 Cri L Jour 724 (725) : 13 Oudh 
Cas 337, Khubsingh v. Emperor. 
Note 5. 

1. (1902) 7 Cal \V N 183 (192), Brojendra Lai 

Sirkar v. Emperor . 

[See also (1927) 1927 Cal 593 (r>95) : 
28 Cri L Jour G15: 54 Cal 1020, 
Bahamat Sheikh v. Emperor.} 

2. (1902) 7 Cal W N 188 (192), Brojendra Lai 

Sirkar v. Emperor. 


(1027) 1027 Cal 787 (790) : 28 Cri L Jour 
869, i?o5c>na/* v. Emperor. 

(1028) 1928 Cal 83 (85) ; 6.5 Cal 37! : 29 Cri 
L ^ur 437 (Fli), Kednrnath T^Iohto 
V. Emperor. 

(1933) 1933 All 041 (Oil): 50 All 210: 1933 
Cri Cas 15G1 : 35 Cii L Jour 668, 
Lain V. EinjKror. 

3. (1930) 1930 Cal 212 (21.5) : 57 Cal 1228 ; 31 
Cri L Jour 530 ; 1933 Cri Cas 212 
(FH), Emperor v. Ermanali. 

(1894) 1894 All W N 207 (207). Empress v 
Badri. 
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Sec. 328 
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Sec. 328 
Note 1 


Sec. 329 


Sec. 330 


Sec. 331 


Sec. 332 


Other Topics. 

Forms of summons. See Note 1. Mode of service of summons. See Note 1. 

1. Summons to juror or assessor. 

Forms of summons given in Schedule V, Nos. 32 and 33, are to be used! 
under this Section. Service of summons is to be effected in the manner provided 
by Section 68 and the Sections following it. 


329.'^ When any person summoned to serve as a juror or 

assessor is in the service of Government or of a 
Railway company, the Court to serve in which 
may be excused. he IS SO summoncd maj excuse his attendance 

if it appears on the representation of the head 
of the office in Tvhich he is employed that he cannot sen^e as a 
juror or assessor, as the case may be, "without inconvenience to 
the public. 



■t (1) The Court of Session may for 
Court may excuse reasonable cause excuse any juror or assessor 

or assessor. irom attendance at any particular session. 

(2) The Court of Session may, if it shall think fit, at the 
^ conclusion of any trial by special jury, direct 

special jurors from that the jurors who have served on such jury 
liability to serve shall uot be summoucd to scrvo again as jurors 

again as lurors for p • t o i ^ Ji 

twelve months. lor a pcriod 01 twolvo months. 


(Sub-section 2 corresponds with Section 330-A of the Code of 1882, which 
was added to it by Act 13 of 1896.) 

33 1 -t (1) -A-t each session the said Court 

List of jurors and causo to be made a list of the names of 

assessors attending. , , . , . . -t • i 

those who have attended as ,iurors and assessors 

at such session. 

(2) Such list shall be kept with the list of the jurors and 
assessors as revised under Section 324. 

(3) A reference shall be made in the margin of the said . 
revised list to each of the names which are mentioned in the list 
prepared under this Section. 



J| (1) Any person summoned to attend as a juror or as 

Penaii for* non- assessor who, without lawful excuse, fails to 
attendance of juror attend as required by the summons, or who^ 

having attended, departs without having ob- 


or assessor. 


• (1882— S. 329 ; 1872— S. 411 and 1861— S. 339— Same.) 
f (1882— S. 330 ; 1872— S. 412 and 1861— S. 340— Same.) 

X (1882— s. 331 ; 1872— S. 413 and 1861— S. 341— Same.) 

11 (1882— S. 332 ; 1872— S. 414 and 1861— S. 354— Note 1 under the Section.) 
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tained the permission of the Court, or fails to attend after an 
adjournment of the Court, after being ordered to attend, shall be 
IiedIg by ord6r of tbo Court of Session to a fine not exceeding 
one hundred rupees. ® 

(2) Such fine shall be levied by the District Magistrate by 
attachment and sale of any moveable property belonging to such 
juror or assessor within the local limits of the jurisdiction of the 
Court making the order. 

(3) For good cause shown, the Court may remit or reduce 
any fine so imposed. 

(4) In default of recovery of the fine by attachment and 
sale, such juror or assessor may, by order of the Court of Session, 
be imprisoned in the civil jail for the term of fifteen days, unless 
such line is jiaid before the end of the said term. 


Leglislative changes. 

Failure to attend — Effect of. 


Synopsis. 

Note No. 

1 “Shall be liable to fine.” 

2 “For good cause shown." 


Note No. 

3 

4 


Seo. 332 
Notes 
1—3 


Other Topics. 

Appeal. See Note 3, Pt. 1. 

Long absence and residence in another district. See Note 2, Pt. 1. 

1. Legislative changes. 

1. Ihere was no material difference between the corresponding Sections of 

the Codes of 1861 and 1872. 

2. Changes made by the Code of 1882 : — 

The words “by order of the Court of Session” were newly added in the 
third paragraph of Section 414 of 1872 Code. 

3. Changes introduced in the Code of 1898 : — 

Clause 3 was newly inserted in this Code. 


2. Failure to attend— Effect of. 

Sec Note 2 to Section 315. 

If an assessor has been absent for a long time from district A and has gone 
to reside in district B, so that he may bo said to have almost ceased to bo a 
resident of district A, he is not liable to serve as an assessor in that district under 
Section 319. Consequently he cannot bo fined under this Section for non-atten- 
dances as an assessor in obedience to a summons served in district A of which he 
had no notice.^ 


3. “Shall be liable to fine.” 

The order of a Sessions Judge fining 


Section 332 — Note 2. 

1. (1931) 1981 Pat 160 (160) : 32 Cri L Joar 
740:1931 Cri Cas 400, Mohammad 
Ejaz Huatan Khan v. Emperor. 


an assessor is not open to ai)peal.^ 

Note 3. 

1. (1867) 8 Sulh W R Cri 83 (83), Empress v. 
Gour btiran iJass. 
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Seo. 332 
Note i 


Seo. 333 


4. "For good cause shown.” 

The fact that an assessor was ill on the day on which he was summoned to 
act as such and that he had produced a medical certificate to that effect would be 
a good cause under this Section.^ 


L. — Special Provisions for High Courts- 
333."^ At any stage of any trial before a High Court 

Power of Advocate ^^A^r tMs Codo, before the return of the verdict, 

General to stay pro- the Advocate-Gencral may, if he thinks fit, in- 

form the Court on behalf of Her Majesty that 
he will not further prosecute the defendant upon the charge; 
and thereupon all proceedings on such charge against the defen- 
dant shall be stayed, and he shall be discharged of and from the 
same. But such discharge shall not amount to an acquittal 
unless the presiding Judge otherwise directs. 


Synopsis. 


Scope of the Section. 1 

The Advocate-General may not further 

prosecute. 2 


An order of discharge is no bar to fresh 
proceedings. 


3 


Other Topics. 

Consent of Court not needed. See Note 1. 

No review of order under the Section. See Note 3, Pt. 2. 

Nolle prosequi — When entered. See Note 2. 

1. Scope of the Section. 

The power given to the Advocate-General under this Section is the power 
of entering a nolle prosequi which is an entry on the record of a statement that 
the prosecutor or the plaintiff will proceed no further in his action or suit. The 
power does not depend on the consent of the Court, which a Public Prosecutor has 
to obtain when acting under Section 494, infra. Entering a nolle prosequi is one 
of the rights and privileges which an Advocate-General has by virtue of his 
appointment.^ 

2. The Advocate-General may not further prosecute. 

A nolle prosequi is entered where any improper and vexatious attempts are 
made to oppress the defendant, as by repeatedly preferring defective indicttnents 
for the same supposed offence, or where it is clear that an indictment is not 
sustainable against the defendant,* or questions of difficulty arise as to the juris- 
diction of the Court. Thus, where, after a trial had commenced before B and a 
jury, B retired under Section 556 of the Code a nd was succeeded by S, and it wa s 

• (Code of 1882— S. 333— Same) 

(Codes of 1872 and 1861— Nil.) 


Note 2. 

1. (1931) 1931 Cal 607 (612) ; 59 Cal 275 : 33 
Cri L Jour 3 : 1931 Cri Gas 759, 
Sher Singh v. Jitendranath. 

[See also (1914) 1914 Cal 901 (904) ;15 
Cri L Jour 460 : 41 Cal 1072 (1091). 
Emperor v. Nirmalkanta Roj/d 
la (1904) 8 Gal W N 48» (48«), Emperor v. 
Jotindranath Qui. 


Note 4. 

1. [See (1867) 8 Suth W R Cri 83 (83), Em- 
press V. Gour Suran Daw.] 

Section 333 — Note 1. 

1. (1932) 1932 Cal 699 (703) ; 60 Cal 233 ; 1932 
Cri Cas 654 : 34 Cri L Jour 433, 
Giribala Dasi v. Slader Gazi. 
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objected that S and the jury had no jurisdiction, the Advocate-General was 
allowed to enter a nolle vroseq 2 ti.^ Similarly, where the jury gave a verdict in a 
case before the case for the defence was heard, the Advocate-General entered a 
nolle prosequi and the accused was discharged.® 

3. An order of discharge is no bar to fresh proceedings. 

An order of discharge under this Section is no bar to fresh proceedings 
being taken before a competent Magistrate upon complaint or upon a police-report 
or under Section 190 (c).* The same proceeding, however, in which nolle prosequi 
was entered, cannnot he renewed. Thus, where A and B were indicted before the 
Court, B being at that time an absconder, and A was discharged under this Section 
on the Advocate-General entering nolle prosequi against him, and subsequently 
when B was apprehended, the same proceeding was sought to be continued against 
both A and B, it was held that this could not he done.® 



* For the exercise of its original criminal jurisdic- 
tion, every High Court shall hold sittings on 
tings. ' such days and at such convenient intervals as 

the Chief Justice of such Court from time to 

time appoints. 



•T (1) High Court shall hold its sittings at the 

which it now holds them, or at such 
tings. ' other place (if any) as the Governor-General in 

Council m the case of the High Court at Fort 
William, or the Local Government in the case of the other Hich 
Courts, may direct. 

(2) But it may, from time to time, in tlie case of tbe High 
Court at Fort William with the consent of the Governor-General 
in Council, and in all other cases with the consent of the Local 
Government, hold sittings at such other ])laces within the local 
limits o± its appellate jurisdiction as the High Court appoints. 

(3) Wuch offieer as the Chief Justice directs shall give notice 

Notice of sittings. heforeliaud in the local official Gazetit^ of all sit- 
. . , . . 1 tings intended to be held for the exercise of the 

original criminal .pirisdiction of the High Court. 

' (Code of 1882— S. 334— Same.) ’ 

(Codes of 1872 and 1861— Nil.) 
f (Code of 1882— S. 335— Same.) 


(Codes of 1872 and 1861— Nil.) 


2. (1899) 2 Cal W N 431 (483), Empress v, 

Khagendranath Bancrjee. 

3. (1903) 7 Cal W N 31»i (31n), Emperor v, 

Olu Mahamed. 

Note 3. 

1. (1912) 13 Cti L Jour 43S (433) ; 40 Cal 71, 


Emperor v. Sheikh Idoo. 

2. [But see (192.‘>) 1920 C.al 002 (903) : 52 Cal 
590: 20 Cri L Jour 1397, Emperor v 
Jitendranath Bose, which does not 
refer to 40 Cal 71.1 


Seo. 333 
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Seo. 334 


Sec. 335 
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Seo. 886 


Sec. 837 


33G. The High Court may 

, direct that all Euro- 

of European pean British sub- 
British sub- jects and persons 

liable to be tried 
by it under Section 214, who 
have been committed for trial 
by it within certain specified 
districts or during certain spe- 
cified periods of the year, shall 
be tried at the ordinary place 
of sitting of the Court, or direct 
tbat they shall be tried at a 
particular place named. 


33G.* [Repealed hy Section 
20 of Criminal Law Amendment 
Act, XII of 1923,] 



Tender of 
pardon to ac- 
complice. 


CHAPTER XXIV. 

General Promsions as to Inquiries and Trials. 

(1) In the case of 
any offence triable 
exclusively by the 
Court of Session 
or Hi ah Court, 



the District Magistrate, a Pre- 
sidency Magistrate, any Magi- 
strate of the first class inquir- 
ing into the offence or, with 
the sanction of the District 


,t (1) In the case of 
any offence triaUe 
Tender of exclusivchf hy the 

Sigh Court or 
Court of Session, 
or any offence punishaMe with 
imprisonment which may extend 
to ten years, or any offence p%in~ 
ishahle under Section 211 of the 
Indian Penal Code with impri- 


• (Code of 1882— S. 336— Same.) 

(Codes of 1872 and 1861— Nil.) 
t (Code of 1882— S. 337— Same as in 1898 Code.) 


(Code of 1872— S. 347.) 

347. The Magistrate of the District, any Magistrate of the first class inquiring into the 

case, or with the sanction of the Magistrate of the District, any 
lla<jistratc man tender Magistrate duly empowered to commit to the Court of Session may, 
pardon to accomplice. after recording his reason for so doing, tender a pardon to any one 

or more of the persons supposed to have been directly or indirectly 
concerned in, or privy to, any offence specified in column seven of the fourth Schedule hereto 
annexed as triable exclusively by the Court of Session, on condition of his or their making a 
full, true and fair disclosure of the whole of the circumstances, within his or their knowledge, 
relative to the crime committed, and every other person concerned in the perpetration thereof. 

Any person accepting a tender of pardon under this Section shall be examined as a wit- 
ness in the case, under the rules applicable to the examination of witnesses. 

Such person, if not on bail, shall bo detained in custody pending the termination of the 

1 ^1 

A Magistrate having tendered a pardon under this Section, and examined the accused 
person, is precluded from trying the case himself. 
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Magistrate, any other Magi- 
strate, may, with the view of 
obtaining the evidence of any 
person supposed to have been 
directly or indirectly concerned 
in, or privy to, the offence un- 
der inquiry, tender a pardon to 
such person on condition of his 
making a full and true disclo- 
sure of the whole of the cir- 
cumstances within his know- 
ledge relative to such offence, 
and to every other person con- 
cerned, whether as principal or 
abettor, in the commission 
thereof. 


sonment which may extend to 
seven years^ or any offence under 
any of the following Sections of 
the Indian Penal Code^ namely 
Sections 216-A, 369, 401, 435 
and 477-A, the District Magis- 
trate, a Presidency Magistrate, 
a Suh-divisional Magistrate or 
any Magistrate of the first class 
may, at any stage of the investi- 
gation or inquiry into, or the 
trial of the offence, with a view 
to obtaining the evidence of any 
person supposed to have been di- 
rectly or indirectly concerned in 
or privy to the offence, tender a 
pardon to such person on condi- 
tion of his mahing a full and 
true disclosure of the whole of 
the circumstances within his 
knowledge relative to the offence 
and to every other person con- 
cerned, ivhether as principal or 
abettor, in the coynmission there- 
of : 


Provided that, where the of- 
fence is under inquiry or trial, 
no Magistrate of the first class 
other than the District Magis- 
trate shall exercise the poiver 
hereby conferred unless he is the 
Magistrate malcing the inquiry 
or holding the trial and, where 
the offence is tinder investiga- 


(Code of 1861— S 209.) 

209 . It shall be lawful for the Magistrate of the District or other Officer exercising the 

^ powers of a Magistrate, recording his reasons for so doing to tender a, 

MagiHrate may tender pardon to any one or more of the persons supposed to have been 
a pardon \n certain cases, directly or indirectly concerned in or privy to any oflonce specified 

the Schedule annexed to this Act astriabloby 

theCourt ofSession. on condition of his or their making a full, true and fair diseWre of the 

whole of the circumstances within his or their knowledge relative to the crime committed, and 
every other person concoroed in the perpetration thereof. If any person shall accept a tender 
of pardon under this Section, he shall be examined as a witness in the case under the rules 
applicable to the examination of the witnesses. Such person, if not on bail, may, if the Magistrate 

be detained in custody pending the termination 


Seo. 837 



1700 


Sec. 337 


; 


General Provisions as to Inquiries and Trials 


(2) Every person accepting a 
tender under this Section shall 
be examined as a witness in the 
case. 


(3) Such person, if not bn 
bail, shall be detained in cus- 
tody until the termination of 
the trial by the Court of Sesr 
sion or High Court, as the case 
may be. 


tion^ no such Magistrate shall 
exercise the said power unless he 
is a Magistrate having jurisdic- 
tion in a place where the offence 
might he inquired into or tried 
and the sanction of the District 
Magistrate has been obtained to 
the exercise thereof. 

(lA) Every Magistrate who 
tenders a pardon under sub-sec- 
tion (1) shall record his reasons 
for so doing^ and shall^ on ap- 
plication made by the accused^ 
furnish him with a copy of such 
record : 

Provided that the accused shall 
pay for the same unless the Ma- 
gistrate for some special reason 
thinhs fit to furnish it free of 
cost. 


(2) Every person accepting a 
tender under this Section shall 
be examined as a witness in the 
Court of the Magistrate talcing 
cognizance of the offence and in 
the subsequent trials if any, 

(2 A) In every case where a 
person has accepted a tender of 
pardon and has been examined 
under subsection (2), the Magis- 
trate before whom the proceed- 
ings are pending shall^ if he is 
satisfied that there are reason- 
able groiinds for believing that 
the accused is guilty of an of- 
fence^ commit Mm for trial to the 
Court of Session or High Courts 
as the case may be. 

(3) Such person, unless he is 
already on bail^ shall be de- 
tained in custody until the ter- 
mination of the trial. 
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(4) Every Magistrate, other 
than a Presidency Magistrate, 
who tenders a pardon under 
this Section, shall record his 
reasons for so doing, and when 
any Magistrate has made such 
tender and examined the person 
to whom it has been made, he 
shall not try the case himself, 
although the offence which the 
accused appears to have com- 
mitted may be triable by such 
Magistrate. 


C Omitted.) 


Synopsis. 


Note No. 


Legislative changes. j 

Scope and object of the Section. 2 

Who can tender a pardon. 3 

Power of Local Governments to tender 

conditional pardon. 4 

Offences in respect of which pardon 

may be tendered. 5 

A A A V 


Effect of tendering pardon in other 

cases. 5 

Stage at which pardon can be tendered. 7 
Supposed to have been directly or in- 
directly concerned in, or privy to, 
the offence." g 

Condition of pardon. 9 

Procedure in tendering pardon. 10 


R a. - AlUVt 

ecording reasons for tendering par- 
don. 

Accepting pardon. 

Disclosure whether should be recorded 
at the time of the tender of par- 
don. 

Effect of pardon. 

Forfeiture of pardon. 

Examination of approver as witness 

Sub-section 2 . 

Evidence of an accomplice — Credibi- 
lity of. 

Commitment of accused. 

Detention of approver in custody— Sub- 
Section 3. 


Note No. 


11 

12 


13 

14 

15 

16 

17 

18 

19 


Other Topics. 


Accessories after the fact. See Note 17. 
F.-N. (8). 

Accomplice and spy. See Note 8. Pt. 5. 

Accused’s conduct as corroboration. See 
Note 17. F.-N. (16). 

.Addition of other offences — Immaterial. See 
Note 5, Pt. 2a. 

Bail by superior Courts. See Note 19, F.-N. 
(I)- 

Blood in accused’s house and his nails — Cor- 
roboration. See Note 17, P.-N. (16). 

Circumstantial evidence. See Note 17, Pts. 15 
and 16. 

Confession of accused is corroboration. See 
Note 17. P.-N. (9). 

Confessions of co-accused. See Note 17. Pt. 12 
and F.-N. (8). 

Corroboration by evidence of others taken 
prior to pardon. See Note 17, F.-N, (9). 

Corroboration of accomplice's evidence. See 
Note 17. Pts. 1, 3 to 16. 

Custody — Judicial and not police. See 
Note 19. Pt. 2. 

Delegation not permissible. See Note 3. Pt. 3. 

District Magistrate pardoning — Competent to 
try. See Note 18, F-N (la). 


Effect of invalid pardon. See Note 3 Pts 5 
and 6 : Note. 6. 

Entry of nolle prosequi and subsequent evi- 
dence. See Note 2, Pt. 5. 

Examination after forfeiture of pardon. Sea 
Note 16, Pts. -1 and 5. 

Explicable circumstances— No corrol»oration 
See Note 17, P.-N. (15). 

Evidence of a .spv. See Note 17 F -N (1) 

Evidence of tutored son of accomplice’ not 
corroborated. See Note 17, p -N (9) 

Hearsay evidence inadmissible ovon*for corro- 
boration. See Note 17. F.-N. (9). 

pardon. See Note 9, 

Informal statements at tender of pardon. See 
Aotes 10 and 13. 

Motive or animosities— Not corrobor.itiou. See 
Note 17. P.-N. (9). 

No pardon to principal offender. See Note 2 
1 t. 4. ’ 

Non-explanation of auspicious circumstances 
“Not corroboration. See Note 17 P.-N. 

Omission to rocorj reasons for pardon See 
isote 11. 
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Oral sanction—Only irregularity. See Note 3, 

Ft. 2. 

Pardon accepted or refused — Procedure. See 
Note 10, Pt. 2. 

Pardon and other oSences. See Note 14, 
Pts. 1 to 3. 

Persons bribing for release of wrongfully con- 
fined persons — Not accomplices. See 
Note 17, P.-N. (1). 

Person helping disposal of murdered body— 
No accomplice. See Note 17, F.-N. (8). 

Person not disclosing murder — Incredible 
See Note 17, P.-N. {8). 

Presence of accused before occurrence — No 
corroboration. See Note 17, P.-N. {14), 

Prior statements of accomplice. See Note 17, 


Pt. 10. 

Production of stolen property from place not 
in accused’s possession — No corrobora- 
tion. See Note 17, P.-N, (14). 

Section no bar to trial under Ordinances — 
Commitment not needed. See Note 18, 
Pt. 3. 

Statements of other accomplices. See Note 17, 
Pt. 11, P.-N. (8) ; Note 8, F.-N. (4). 

Strict compliance with Section. See Note 2, 
Pt. 6. 

Subsequent alteration of offence on result of 
case— Immaterial. See Note 6, Pt. 2. 

Suspicion — No corroboration. See Note 17, 
P.-N. (9). 

Witnesses and not partakers — Not accom- 
plices. See Note 17, P.-N. (8). 


1. Lelislatlve changes. 

Changes introd%iced hy the Amendment of 1923 

1. In sub-section 1 : — 

(a) The words “ or any offence and 477-A are new. 

See Note 5, infra. 

(h) The words ‘ at any stage of the investigation or inquiry into, or 
trial of, tho offence” are new. See Note 7, infra. 

(c) For the words “ with the sanction of the District Magistrate, any 
other Magistrate, ” the proviso to sub-section 1 has been 
substituted. See Note 3, infra. 

2. The words “ and shall, on application made by the accused, furnish 

him with a copy of such record, ” in sub-section 1-A and the proviso 
to sub-section 1-A, are new. 

3. In sub-section 2, the words “in the Court of the Magistrate taking 

cogni7:ance of the offence and in the subsequent trial, if any ” have 
been substituted for the words “ in the case. ” See Note 16, infra. 

4. Sub-section 4 has been omitted and sub-section 2-A is new. See 


Noto 18, infra. 


2. Scope and object of the Section. 

This Section empowers a Magistrate to tender pardon to a person who is 
supposed to have boen directly or indirectly concerned in, or privy to, an offence 
under investigation or inquiry, on condition that he makes a full and true 
disclosure of all the circumstances within his knowledge in relation to the accused 
and to tho offence. The object of tendering such conditional pardon to an 
accomplice in tho crime is to secure the evidence of such a person ; and also to 
encourage him to give the fullest details in respect of the matter, so that points 
may be found in liis evideuco which may be capable of corroboration, especially 
in cases where it is otherwise impossible to establish the guilt of the accused from 
other evidence.^ In the exercise, therefore, of the power to tender a pardon, 
tho Magistrate should exercise a sound judicial discretion,* and proceed with great 
caution and on ample grounds ; and with a clear recognition of the risk which 


Section 337 — Note 2. 

1. (1888) 11 All 79 (90). Quecyi-Empress v. 
Oangn Charan. 

(1915) 1915 Nag 92 (99): 11 Nag L R 59: 16 
Cri L Jour 417, The Local Govern- 
vicnt V. Muln. 


(1922) 1922 Bom 177 (177) : 46 Bom 120 : 22 
Cri L Jour 620, In re Daydu Bapu. 

2. [See (1872-1892) 1872-1892 Low Bur Rul 
246 (248, 250), In the matter of Nga 
Po Aung. ] 
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it necessarily involves of allowing an offender to escape just punishment at the 
expense of possibly innocent men.® It is thus a wrong exercise of discretion on 
the part of the Magistrate to tender pardon to a person who is the prtncipal 
offender in order to obtain evidence against the other accused.* 

The provisions of this Section do not however imply that the only method 
of obtaining the evidence of an accused person against his co-accused is by 
tendering a pardon to such person with all the conditions and safeguards 
mentioned in the Section. It is the right of the Crown at any stage to enter 
nolle prosequi (Sections 333, ante and 494, infra) and thereafter call such person 
as a witness for the Crown.® {Sec Note 16, infra and Section 342, infra.) But the 
police are not entitled to abstain from charging a person, against whom there is 
evidence, on the ground that his evidence as a witness is necessary in the case.®®* 

As special powers are conferred upon the Magistrate by the Section, he 
should exercise such powers in strict accordance with the provisions of the 
Section.® 


3. Who can tender a pardon. 

A District Magistrate has power to tender a pardon at any stage of the 
investigation, inquiry or trial, even though he himself may not be holding such 
inquiry or trial.' A Magistrate of the First Class, not being a District Magistrate, 
can tender a pardon only : 

(a) in case the offence is under investigation, if he has jurisdiction in 
the place wliere the offence might be inquired into and tried, a 7 td 
if the sanction of the District Magistrate lias been obtained 
therefor, or 

{b) in case the offence is under inquiry ox trial, if the case is pending 
inquiry or trial before him. 

Wlien pardon is to be tendered during the course of an enquiry or trial, it 
must bo tendered by the District Ma^^Jtrate. An Additional District Magistrate 
has no power to tender a pardon under such circumstances. 

The mere absence of a written sanction of the District Magistrate, where 
it appears that in fact an oral sanction was given, is only an irregularity which, 
under yection 529, is not sufficient to vitiate the proceedings if it was obtained in 
good faith.' 


1 (1903) 1903 Pun KcCrNo. l.p. (11), OhiUam 
Muhammad v. Crown. 

(18GG) 5 Siuh \V R Cr SO (86), Elaher 
Buhsh, In re. 

(180G) 0 Sulb W U Or Letters 3 (3). 

(19^1) 19JI Pat. 499 (601), Ulieobhajan Ahir 
V. Emperor. 

(1866) 5 Suth \V R Cr 80 (86). Elahec 
Duksh, In re. 

5. (1029) 1929 Cal 319 (321): 6G Cal 1023: 31 


Cri L Jour 315, Btman v. Emperor. 

(1923) IC2C .Ml 91 (106). .1.6 .Ml 226: 25 Cii 
L Jour 4!>7, Emperor v, Ilnr Praaad 
Bharaijava. 

(1000) 25 Bom 422 (428, 429), Quecn-Em- 
press V. Hustein Ali. 

(1935) 1035 Bom 18G (188): 19.35 Cri Cas 
487 ; 59 Bom 355 ; 30 Cri L Jour 937. 
Keshav Vasudev Korliwar v. Empe- 
ror. 


[But see (1935) 1936 Cal 173 (474); 


1935 Cri Cas 8G5 ; 36 Cri L. Jour 1248. 
Al-dul Majid v. Emperor. S, .191 is 
not iiilctxled to be used by prosecu- 
tion to get evidence of accomplice.] 
5a (1035) 19;35 Boin l«i» 'iS.-rs). 1935 Cri Cas 
487 .60 Bom .355 ; :16 Cri L Jour 937. 
Keshav Vajudt’O Kortiioar v. Empe- 
ror. Where such improper course is 
adopte<l, tlio evidence of such wit- 
nc^NS is enmltd to very little weight. 
6. (1872-92) 1372-92 Low Bur Rul 246 (213 
260). In the matter oj Kua I'- Auno' 
(1Q08) 8 Cn L Jour 44.6 ( 1 . 60 ) (All), 

Khan V, Emperor. 

Note 3. 

1. [See (1012) 13 Cfi L Jour 33 Sind 

L R 174, Emjje.rcr v. 

la(1935) 16 Lah 591 (000, CUl), l- a>juir i>in(ih 
V. The Crow7i. 

2. (1908) 8 Cri L Jour 1-15 (l.5l) (All). Sultan 

Khan v. JbJtn luror. 
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The tender of pardon being a judicial function, the Magistrate empowered 
to exercise such function cannot delegate it to a Police Officer or to a Subordinate 
Magistrate. Where a Magistrate, not empowered by law to tender a pardon 
erroneously in good faith tenders such pardon under this Section, the proceedings 
cannot be set aside on the ground of his not being so empowered [Section 529, 
Clause (g), infra]. But if a Magistrate, who has no jurisdiction in respect of such 
offence, tenders a pardon, such pardon is illegal and cannot be cured under 
Section 529.* The person to whom such illegal pardon is tendered continues to be 
an accused person and can be tried and convicted along with the other accused.^ 
He cannot be examined as a witness (Section 342, infra), and if he has been 
examined, his evidence is inadmissible.® 


4. Power of Local GoYernments to tender conditional pardon. 

There is no provision in the Code conferring upon the Local Government a 
power to tender, to an accused person, a conditional pardon. Such pardon can be 
tendered only by the Magistrate and the Courts specified in Sections 337 and 338.^ 
The Local Government has, however, power under S. 401, infra, to remit or suspend 
sentences passed against the accused. 

As to tlie exercise of the Royal Prerogative of mercy, see Section 401, infra. 


5. Offences in respect of which pardon may be tendered. 

The jurisdiction to tender a pardon to an accomplice is strictly limited to 
such offences as are specifically mentioned in the Section itself.^ It is determined 
with reference to the offence in respect of which the investigation is being made or 
the inquiry or trial is held, and is not affected in any manner by a subsequent 
alteration of the charge or offence or by the ultimate result of the investigation! 
inquiry or trial" or by the fact that there are also other offences alleged or charged 
against the accused. All that is necessary is that there should be an investigation 
or inquiry in progress relating to an offence referred to in the Section.® The words 
“triable exclusively by the High Court or a Court of Session" mean “shown in the 
second Scliedule as so triable.’’* Before the amendment of 1923, conditional pardon 
could l)c granted oyily in cases of offences triable by a Court of Session.® The 
amended Section provides specifically for tender of pardon in respect of the several 
offences enumerated in tlie Section itself. 


3. (1872-92) 1872-92 Low Bur Rul 246 (248. 

250), In the matter of Nga J'o Aimg. 
(1866) 6 Suth W R Cr Letters 5 (5). 

4. (1897) 20 All 40 (41, 42), Quceti- Empress v. 

Chidda. 

5. (1897) 20 All 40 (41, 42), Qu€€n'Em 2 >ress v. 

Chiilda. 

6. (1872-92) 1872-92 Low Bur Rul 246 (248, 

2.')0), In the matter of Nga Po 
.\ung. 

Note 4. 

1. (1906) 4 Cri L Jour 145 (148) : 33 Cal 1353, 
Banu Singh v. Emperor. 

(1906) 4 Cri L Jour 44 (45) (Gal), Paban 
Singh v. Em 2 >eror. 

Note 5. 

1. (1900-02) 1 Low Bur Rul Q'2 {02), Queen- 

Empress V. Nga Po Sin. Magistrate 
has no power uuder S. 337 toe.\aa)ino 
au accused person charged under the 
Gambling Act. 

2. (1921) 22 Cri L Jour 676 (677) ; 63 Ind Cas 


612 (613) (Lab), Sardara v. Emperor. 
(1925) 1925 Sind 105 (108) : 19 Sind L R 183 : 
25 Cri L Jour 1057, Faizulla v. Em- 
peror. 

(1933) 1933 Pesh 3 (4) : 1983 Cri Cas 145 : 
34 Cri L Jour 212, Public Prosecutor, 
Peshaxoar v. Mugarrah. 

2a (1915) 1915 Lah 16 (21) : 1915 Pun Re Cr 
No. 17 : 16 Cri L Jour 354, Bahno- 
hand v. Croxvn. 

(1915) 1915 Sind 43 (45) : 9 Sind L R 43 : 1& 
Cri L Jour 632, Harumal v. Em- 
peror. 

3. (1925) 1925 Nag 337 (338) : 26 Cri L Jour 

1115, Ismail Panju v. Emperor. 

4. (1897) 1897 Pun RoCrNo. 3, page{4), Bhalln 

Singh v. Queen-Empress. 

5. (1882) 1862 All W N 240 (240), Empress v. 

Oopal. 

[See (1902) 1902 Pun Re Cr No 13, 
page (33), Nabi Bakhsh v. Emperor. 
(1878) 1878PunReCrNo. 7, page (7), 
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6. Effect of tendering pardon in other cases. 

Where a pardon is tendered and accepted under this Section, the accused 
person ceases to be such from the moment the pardon is accepted and is to be 
treated ns a Nvitness thereafter. It is not necessary that the prosecution should be 
withdraton in such cases. 

Where a pardon is granted in respect of an offence not specified in the 
Section and the person to whom pardon is granted is examined as a witness, such 
evidence is inadmissible. The reason is that as the pardon is unauthorized, the 
person continues to be an accused person and no oath can be administered to him.^ 
{See Section 342, infra.) Nor can such person be prosecuted for giving false 
evidence.^ 


7. Stage at which pardon can be tendered. 

Before the amendment of 1923, the Magistrate could tender a pardon only in 
respect of the “otVonce under inquiry” and there was a conflict of opinion as to 
whether the word “inquiry” included also the stage of the investigation by the 
Police.^ The amended Section has definitely set the conflict at rest by specifically 
providing that the pardon may be granted even at the stage of the investigation by 
the Police. The Magistrate has power to tender a pardon at any stage, i. e., until 
he commits the accused under sub-section 2-A or discharges the accused. The 
mere fact that the case is adjourned on application under Section 526 does not 
deprive the Magistrate of his power of tendering a pardon.^ 

8. “Supposed to have been directly or indirectly concerned in. or privy 

to, the offence. 

The expression “any person supposed to have been directly or indirectly 
concerned in, or privy to, the ofl'encc,” is a wide one and is not necessarily confined 
to a person who has been charged with the offence or who lias been sent 


Inre a rcference/romCominissioner, 
liaioalinndi. 

(1920) 1920 Lah 215 {21G) : 1 Lah 
102 : 21 Cri L Jour 599, Mahandu v. 
JSmmror. 

(1912) 13 Cri L Jour 33 (34) : 5 Sind 
L R 174, Emperor v. Andnl. 
(1893-1900) 1893*1900 Low I5uc Rul 
51 (51), Queen Empress v. N>ja Tha 
Hla. 

(1893-1900) 1393-1900 Low Uur Rul 
042 (041), L‘at Tha U v. Queen-Em- 
})ress. 

(1804) 3 Mad U C R .App 2. S. 209 
of the Code of 1801 did not contain 
the words "exclusivoly triable by 
Court of Session” and therefore a 
Magistrate w.is held competent to 
tender p:iidon in a case triable by 
Magistrate coyicurrcnlly with Court 
of Session: but even in such cases he 
had to commit the case for trial to 
Court of Session. 

[See (1806) 3 Mad 11 C R App 4.] 

[I5ut see (1872-1.802) 1872-1802 Low 
Bur Rul 580(587. 583). Tha Dunn v. 
Quee7i-Eni press.] 

Note 6. 

la (1935) 10 Lab 594 (507). Sinrjh v. 

C'rou’rt. 


1. (1878-80) 2 .All 260 (262), Empress of India 

V. Asij]ier AH. 

2. (1885) 10 Bom 190 (192), Queen- Empress v. 

Data Jiva. 

(1893-1900) 1893-1900 Low Bur Rul 51 (51), 
Queen-Empress v. Nya Tha Ilia. 

Note 7. 

1. (1922) 1922 Bom 138 (139) : 40 Bom 61 : 22 

Cri LJour 728, Emperor v. ^loHLal 
Hira Eal. Inquiry does not iuclude 
investigation by police. 

(1912)13 Cri L .lour 33 (.14) : 5 Sind L R 
174, Emperor v. Andal. Inquiry 
includes investigation by police. 
(1923) 1923 Lah 270 (271) : 3 Lab 431 ; 24 
Cri L Jour 941, Sher Muhammad v. 
Emperor. Inquiry means everything 
done by a Magistrate whether the 
case is cballaned or not. 

(1897) 1897 Pun Re Gr No 3, page (4), 
Emperor v. Dholitt Sin<ih. (Do.) 
la (1932) 1932 Siuvl 40 (41) : 33 Cri L Jour 90G, 
Haji AH Muhammad v. Emperor. 
(1921) 22 Cri L Jour 255 (250) : GO Itul Cas 
GOT (608) (Lah), Mant/u v. Emperor. 
Magistrate coul<l tender pardon 
even after fratuing the charge — 
Decided before 1923 — No longer law 

2. (1927) 1927 All 90 (90) : 19 All 181 ; 27 Cri L 

Jour 1300, Hal Chand v. Emperor. 
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up by the Police for trial, as an accused person.^ It is nob necessary that 
he need exactly know what crime is being committed in all its details.* All that 
is requisite is that there should be the intention of assisting in the commission of 
the crime* and that the Magistrate should be satisfied that he himself took part in 
the crime to the extent that he admits and that he is in a position to give a true 
account as to what occurred.* 

An accomplice is different from a spy.*’ An accomplice is a person who 
concurs fully in the criminal designs of his co-conspirators for a time and joins in 
the execution of those designs ; while a spy or informer does not concur in those 
designs but enters into the conspiracy as agent for the prosecution for the sole 
purpose of detecting and betraying it and of bringing the offenders to justice.® 

The word “supposed” does not exclude a person who confesses the guilt and 
pleads guilty to the charge, but is yet unconvicted ; it merely excludes the person 
who has been already convicted of the offence.® 


9. Condition of pardon. 

It has been already seen in Note 2, ante, that the object of tendering a pardon 
is to encourage the approver to give the fullest details, so that points may be found 
in his evidence which may be capable of corroboration. The law therefore requires, 
not a cramped and constrained statement by the approver, but a thorough and 
complete disclosure of all the facts within his knowledge bearing upon the offence 
or offences as to which ho gives evidence.^ 

It should however be borne in mind that the temptation to the accomplice 
to strain the truth should be as slight as possible and it is illegal to tender a pardon 
on condition that the prisoner should profess to have been present at the murder 
and to have personal knowledge of the circumstances under which the offence took 
place as alleged by the prosecution.* As to the effect of a breach of the conditions 
of pardon, see Section 339, infra. 

10. Procedure in tendering pardon. 

The tender of pardon should be made by the Magistrate directly and should 

not be made through any Police Officer.^ The Magistrate should, at the time , 


Note 8. 

1. (1912)10 Cri L Jour 33 (31) : 5 Sind L R 

174. Emperor v. Andal. 

(1923) 1923 Nag 248 (249) : 24 Cri L Jour 
506. Ka-ihiram v. Emperor. 

2. (1920) 1920 Cal 980 (983); 21 Cri L Jour 

•802. Surya Kanta v. Emperor. 

(1913) 9 Cr App Rep 232. Per Lord Chief 
Justice Isaacs. 

3. (1920) l:»20 Cal 9S0 (983): 21 Cri L Jour 

802, Surya Kanta v. Emperor. Per 
Shauis-iil Lufla, J. 

4 . (1923) 1923 Naj? 248 (250.250:24 Cri L 

Jour 500. Ka-iJiiram v. Emperor. 
(1983) 1933 Rang 109 (200) : U>3;^ Cri Cas 
804 • 34 Cri L Jour 1255. TacooO v. 


Emperor. ^ » 

(1924) 1024 Oudh 188 (188) : 24 Cri L Jour 
799 Saul Bam v. Emperor. Ibe 
statement of an alleged approver 
who is not proved to have parlicy 
paled in the offence is not admissi- 
ble against the accused. 
fSee (1909) 10 Cri L Jour 530 (oS2) : 
4 Ind Cas 268 (269) (Bom), Ent- 
wjoj- V. Percy Henry Rurn.l 


5. (19*23) 1928 Lab 193 (194, 195) : 9 Lah 560 : 

29 Cri L Jour 677, Karim Bakash v. 
Emperor. 

(1895) 19 Bom 363 (370), Queen-Empress v. 
J aveeharam. 

(1910) 11 Cri L Jour 560 (564) ; 38 Cal 96, 
Emperor v. Chaturbhuj Sahu. 

(1912) 13 Cri L Jour 609 (663) 1C Ind Cas 
257 (Cal), Pulin Behary Das Em- 
peror. 

(1928) 1928 Lah 647 (649) : 29 Cri L Jour 
740, Zlangat Bai v. Emperor. 

6. (1881)7 All 160 (163), Queen-Empress v. 

Kallu. 

(1895) Ratanlal 750 (752), Queen-Empress 
V. Bhagya. 

Note 9. 

1. (1889) 11 All 79 (87), Queen-Empress v. 

Ganga Charan. 

(1926) 1926 Pat 279 (281, 286): 6 Pat 171 : 
27 Cri L Jour 957, Nilmadhab Chau- 
dhury v. Emperor. 

2. (1892) Ratanlal 612 (614), Queen-Empress 

T. Yakub. 

Note 10. 

1. (1866) 6 Suth W R Cr Letters 5. 
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explain to the person to whom it is made all the conditions accompanying such 
tender of pardon and should also record his reasons for tendering the pardon (sub- 
section 1-A). If the person does not accept the conditions, the inquiry or trial will 
proceed as if no tender of pardon was made. If such person should accept the 
conditions, it is the duty of the Magistrate to examine him as a witness under the 
rules applicable for the examination of witnesses.^ As to whether the Magistrate 
should record informal statements from the person at the time of tendering the 
pardon, see Note 13, infra. 

11. Recording reasons for tendering pardon. 

It has been seen already in Note 2, ante, that the Magistrate should tender a 
pardon to an accomplice only on ample grounds and in exceptional cases and that 
he should exercise a sound judicial discretion before taking such a step. Sub- 
section 1-A provides that it is hisduty to record his reasons for so doing and that the 
accused is entitled to a copy thereof.^ Where however the circumstances which 
preceded the grant of pardon provide by themselves sufficient grounds for the 
Magistrate’s action and such circumstances appear on record, it is not necessary for 
the Magistrate to formally set out such circumstances in writing.^ The recording 
of reasons is merely a matter relating to procedure and is not a condition precedent 
to the tender of pardon.^ Thus, an omission to record the reasons amounts only to 
an irregularity and will not vitiate the trial, unless it is shown that it has, in fact, 
occasioned a failure of justice.* See Section 537, infra. 

12. Accepting pardon. 

A person can bo said to accept a pardon tendered to him only when ha 
actively assents to the conditions of the pardon and volunteers to make a statement 
with reference to the offence. Where ho expresses complete ignorance and states 
that ho is indifferent as to whether a pardon was granted or not, he cannot he said 
to accept a tender of pardon.^ 


13. Disclosure whether should be recorded at the time of the tender of 
pardon. 

The Section does not contemplate that the approver should be asked to make 
a disclosure at the lime of the tender of pardon, or that such a disclosure should be 
reduced to writing.^ The Lahore High Court has however held that the approver 
should be examined under Section that a statement made on a solemn atlirma- 
tion should be takon from him under sub-section 2 of Section 104 in ordi-r to 
complete the investigation or inquiry and to ascertain on what points corroboration 
would bo necessary, and that it would be extremely inconvenient and difficult to 
wait for the Magisterial inquiry for obtaining such disclosure.^ 


2. (1870) 12 Sulh W R Cr 80 (81), The Queen 

V. Goffalu. 

(1000) 13 C P L R Cr 7(8), F w press \ . 
JJodhftn. 

Note 1 1 . 

1. (1897-1001) I Upp Cur Rul 81 (81), Quecn^ 

Enij/resH V- Tun Buir. 

2. (1000) 10 Cri L Jour a2 (34): 30 Cal 030. 

Emperor \ Anvoda Charon ThoLur. 
(1007) .7 Cii L Jour 112 (14 I J (C.il). Eef uty 
IjC(J(xI Eemenihranur \ . Banu Uniuh. 

3. (1012) 13 Cri L Jour 5^8 (oOO) . 15 C'aa 

1 OC 1 (All), E per or v. tiha m a 
Charan 

4. (1020) iOJO A11321(822): 30 Cri L Jour 1157, 

Emperor v. Dnhhu. 


(1903) 8Cii L Jtiir 415 (-161) (All), Sultan 
A h4in V, I v*2 e^ or. 

11921) 1924 Lab VO (<J0) ; 25 Cri L Jour 174. 

Eniperor v. W/xryam Sint.h. 

(18CG) IHOC I'un Re Ci No. li:i p. {I0:i), 
Crou-7i V. iJ ana Si/ti,h. 

Note 12. 

1.(1921) 1924 All 564 (564) ; 26 Cri L Jour 
33G, Talali Rai v. Emi>cnn-. 

Note 13. 

1. (1900) 13 C P L R Cr 7 (8), F.inpres& v. 

IScdhaii. 

(192.5) 1926 Rang 2?G (2RG) : 3 Rang 224 : 20 
Cii L Jour 139G, Enij^ervr v. Etja 

Ro Oijt. 

2. (19.33) 1938 Lah :^21 (322): 1933 Cri Cag 
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14. Effect of pardon. 

A pardon tendered under this Section refers not only to the offence in 
respect of which it is tendered, but extends to all such offences also in connection 
with the same matter, as the approver has necessarily to disclose, in making a full 
and true disclosure of all the circumstances relating to such offence.^ In Qxieen. 
Empress v. Ganrja Charan,^ Straight, J., observed as follows :--““While, on the one 
hand, the condition is a full and true disclosure of the whole of the circumstances 
within his knowledge relative to such offence, on the other, a non-compliance with 
it leaves him open for trial for the offence in respect of which the pardon was 
tendered, or any other offence in connection with the same matter. It must be 
borne in mind that, in countenancing these pardons to accomplices, the law does 
not invite a cramped and constrained statement by the approver; on the contrary 
it requires a thorough and complete disclosure of all the facts within his knowledge 
bearing upon the offence or offences as to which he gives evidence, and when he 
has given his evidence, I do not think the question of how far it is to protect him, 
and what portion of it should not protect him ought to be treated in a narrow 
spirit.” Where, hoNvever, the statement of the person to whom a pardon was 
tendered disclosed a distinct offence of dacoity which was committed one month 
prior to the offence in respect of which the pardon was tendered, it was held that 
the tender of pardon did not extend to such an offence.® 

15. Forfeiture of pardon. — See Section 339, infra. 


16. Examination of approver as witness— Sub-seotion 2. 

Sub-section 2, as it stood before the amendment of 1923, provided that the 
person accepting a tender of pardon should be examined as a witness in the case," 
and it was held in the undermentioned cases, ^ that the words in the case" 
referred both to the Magisterial inquiry and to the Sessions trial and that therefore 
the approver ought to be examined in the Sessions trial notwithstanding he did not 
fulfil the conditions of pardon in the Magisterial inquiry. It was however held in 
otlier cases that if the approver should show an inclination to resile from his 
evidence before the committing Magistrate, the prosecution was not bound to 
examine him as a witness in the Sessions trial as his examination before the com- 
mitting Magistrate is a suflicient compliance with the provisions of sub-section 2. 
The amended Section now specihcally provides that such person should be examined 
as a witness in the Magistrate’s Court and in the subseqxient Iriah if any. Thus 
the prosecution is bound to examine him as a witness even where he shows an 
intention of retracting his former statements or of not testifying to the facts within 


5G1 : 14 Lah .507 : 34 Cri L Jour 469, 
Emperor v. Parma Nand. 

[See also (1929) 1928 Lab 320 (322} : 
9 Lah GOS : 29 Cri L Jour 413, Pam 
Nath V. Emperor,] 

Note 14. 

1. (1388) 11 All 79 (87), Queen- Empress v. 

Gamja Chnra7i. 

(1921) 1921 AW 234 (234) : 22 Cri L Jour G99, 

Sunder v. Emperor. 

2. (1888) 11 All 79 (87), Queen-Empress v. 

Ganga Charan. 

3. (1921) 1024 All 220 (222) : 46 All 236 : 25 

Cri L Jour 956, Surduru v. IZing- 
Ejnperor. 


Note 16. 

1. (1894) 1894 Pun Re Cr No. 14, page (44), 

Mamun v. Queen-Empress. 

(1890) 2 Weir 394 (394), Kumarandy, In re. 
(1900) 27 Cal 137 (189). Queen-Empress v. 
Natu. 

(1891) 1891 All W N 182 (183), Queeii- 
Empress v. Piari. 

(1908) 8 Cri L Jour 153 (153) : 31 Mad 272, 
In re Arunachallam. 

[See also (1901) 25 Bom 676 (679), 
Emperor v. Bala.] 

2. (1915) 1915 Cal 667 (668. 672, 678) : 42 Cal 

856: 16 Cri L Jour 65, Sashi Rajbanshi 
V. Emperor. 

(1901) 24 Mad 821 (824), Queen-Empress v. 
Pamasamy. 



General Provisions as to Inquiries and Trials 


1709 


his knowledge,^ and his non-examination is a serious irregularity which would 
render the trial illegal.^® But it has been held that if the pardon is already 
forfeited by non-compliance with the conditions of pardon, the prosecution is not 
bound to examine him, and that under these circumstances it is not even proper 
to put him as a witness just for the purpose of introducing his former retracted 
confession, as evidence in the case.* Such a statement is inadmissible under 
Section 288.® 

n. Evidence of an accomplice— Credibility of. 

In dealing with the question as to the weight to be attached to the evidence 

of an accomplice, it is necessary to consider the provisions of Section 133 of the 
Evidence Act, as also Illustration (b) to Section 114 of that Act. Section 133 of 
that Act provides as follows : 

“An accomplice shall be a competent witness against an accused person: 
and a conviction is not illegal merely because it proceeds upon the uncorroborated 
testimony of an accomplice.” 

Illustration (b) to Section 114 runs as follows : 

"The Court may presume that an accomplice is unworthy of credit unless 
he is corroborated in material particulars.”^ The reasons underlying the pre- 
sumption are: 

(i) that an accomplice is likely to swear falsely in order to shift the blame 


on to others ; 

(ii) that ho being necessarily a man of bad character, his evidence is 


open to suspicion ; and 

3. (1931) 1931 Lah 102 (102, 103) ; 1931 Cri C.as 

166 : 32 Cri L Jour 1120, Oict Sintjh 
V. Efiiperor. 

(Seo also (1027) 1927 Cal 080(681); 
54 Cal 539 : 28 Cri L Jour 689, Ilnji 
Ai/ub V. Emperor.'^ 

3a (1930) 1930 Lah 95 (96) : 1030 Cri Cas 111 : 

11 Lab 2:30 : 31 Cri L Jour 111. 
Mnhla V. Emperor. 

4. (1934) 1934 Cal 036 (6.38. 039) : 1934 Cri Cas 

929 : 01 Cal 399 : 35 Cri L Jour 
1479, Nayeh Shnna v. E»i2)cror. 

5. (1891) 1891 All W N 181 (185). Queen- 

Empres.'i v. Naou. 

Note 17. 

1. Sec also the folloxoinfi case-'i '. — 

(1886) 8 All 120 (138), Queen-Empress v, 
Imdad KJuin. 

(1913) 14 Cri L Jour 577 (580) ; 30 Mad 
501 : 40 lud App 193 (P C), Vnilhi- 
natha Pillai v. Emperor. 

(1020) 27 Cri L Jour 918 (920) : 96 Iiid Cas 
262 (Lah). Jant/ Sini/h v. Emperor. 
(1919) 1919 All 327 (328): 20 Cri L Jour 
561, Allaudlin v. Emperor. 

(1926) 1926 All 705 (70G) ; 27 Cri L Jour 
879, Pariah Sinr/h v. Emperor. 
(19.30) 1930 All 740 (741) : 1030 Cri Cas 096 ; 
32 Cri L Jour 111, Paras Ram v. 
Emperor. 

(1890) Rataiilal 844 (840), Queen-Empress 
V. S}iidlxnijappa. 

(1885) 10 Bom 819 (320), Queen-Empress v. 
Krishna Bhat. 

(1912) 13 Cri L Jour 542 (543) ; 15 Ind Cas 
814 (Bom), Emperor v. Cholalal. 


(1900) 27 Cal 925 (927), Akhoy Kumar v. 
Jayat Chunder. Persons bribing for 
obtaining release of wrongfully con- 
fined persons are not accomplicos 
and therefore their evidence may bo 
accepted without corroboration. 

(1918) 1918 Cal 72 (73) : 19 Cri L Jour 959. 
Emperor v. Kahili Kntoni. 

(1920) 1920 Cal 003 (665) : 32 Cal L Jour 
204 (209) : 22 Cri L Jour 225, 
Emperor v. Anant. 

(1932) 1932 Cal 377 (378) : 1932 Cri Cas 
320 : 83 Cri L Jour 357, Surander- 
nath Ooswami v. Emjieror. 

(1806) 5 Suth \V R Cr 59 (59, 60). Queen v, 
Chuller Dhareesinijh. 

Sec also the follotcin'j cases : — 

(1807) 3 Suth W R Cr 57 (58). Qxicen v. Ram. 

(1808) 9 Suth W R Cr 28 (28. 29), Queen v. 
A'unuoo. 

(1800) 12 Suth W K Cr 5 (5, 7), Queen v. 
Chiray AH. 

(1873) 19 Suth W R Cr 43 (43), Queen \. 
Luchmee Pershad. 

(1873) 20 Suth \V R Cr 19 (20), The Queen 
V. Ramsoffoy Chukerbutty. 

(1911) 12 Cri L Jour 5 15) : 9 Ind Cas 39 
(Lab), Hira v. Crown. 

(1911) 12 Cri L Jour 35 (37): 9 liiJ Cas 
232 (Lah), Manna v. Emp.ror. 

(1012) 13 Cri L Jour 182 (IK2) ; i:) Tiid Cas 
998 (Lah). Eadl. han v. Em peror. 

(1910) 1910 Lah 390 (303) : 17 Cri L .Tour 
107, W'aryavi Sin>ih v. Enipcror. 

(1910) 1910 Lah 3:^9 (:)4b) : 17 Cri L Jour 
220, Ghulam Rasul v. Emperor. 
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(iii) that the evidence given by an approver in the hope of pardon would 
necessarily be biassed in favour of the prosecution.* 

The utmost caution is therefore necessary in considering the weight to be 
attached to such evidence and the presumption that an accomplice is unworthy 
of credit, unless corroborated in material particulars, has therefore become a rule 
of practice of almost universal application.* It is, however, possible in exceptional 


(1924) 1924 Lah 235 (235) : 24 Cri L Jour 
696, Chaprolia v. Emperor. 

(1924) 1924 Lah 481 (482) : 25 Cri L Jour 
979, Ehushi Muhammad v. Emperor. 

(1925) 1925 Lah 253 (254), Nur Muhammad 
V. Emperor. 

(1925) 1925 Lah 397 (399) : 26 Cri L Jour 
1335, Nawab v. The Crown. 

(1926) 1926 Lah 439 (439) : 27 Cri L Jour 
600, Munshi v. Emperor. 

(1927) 1927 Lah 581 (589) : 28 Cri L Jour 
625, Barhati v. Emperor. 

(1932) 1932 Lah 657 (668) : 1932 Cri Gas 
721 : 33 Cri L Jour 935, Sanoara 
Rayn v. Emperor. 

(1933) 1933 Lah 838 (839): 1933 Cri Cas 
1111 : 34 Cri L Jour 1129, Shib Dkan 
V. Emperor. 

(1933) 1933 Lah 987 (996) ; 1933 Cri Cas 
1503 : 35 Cri L Jour 654, Amrit Lai 
V. Emperor. 

(1934) 1934 Lah 21 (23) : 1934 Cri Cas 39 ; 
36 Cri L Jour 671, Oujar Singh t. 
Emperor. 

(1934) 1934 Lah .346 (347) : 1934 Cri Cas 
565 : 35 Cri L Jour 1046, Mangal 
Singh v. Emperor. 

(1934) 1934 Lah 583 (535) : 1934 Cri Cas 
9l4 ; 85 Cri L .Tour 752, Bimal Per- 
shad Jai'i v. Em 2 )ernr. 

(1889) 12 Mad 190 (197) , Queen-Empress v. 
Arumuya. 

(1909) 10 Cri L Jour 607, (568): 4 Ind Cas 
391 (Mad), In re Mulhan Papnyya. 

(1911)12 Cri L Jour 240 1240); 10 ind 
Cas 234 (Mad), Ilamigadu v. 
Emperor 

(1011) 12 Cn L Jour 150 (155); 9 lud Cas 
8J7 (Mad), In re Vyasa Rao. 

(1914)1914 slad 323 (82G) ; 15 Cri L Jour 
417, Narayana Ayyar v. Emperor. 

(1912) 13 Cri L Jour 305 (313) ; 35 Mad 247, 
Emperor v NUakanta. 

(1925) 1925 Oiidh 158 (162) : 25 Cri L Jour 
1162, Surat Bahadur v. Emperor. 
Evidencu ^ivon by a spy who ou- 
courages a person to commit a crime 
is of lio better valuo than that of 
an accotnpllco and cannot be ac- 
cepted without corroboration. 

(1925) 1925 Oudh 374 (376) . 27 Oudh Gas 
385 : 20 Cri L Jour 1412, Murli 
Brahman v. Emperor. 

(1931) 1931 Oudh 172 (176) : 1931 Cri Cas 
444 : 32 Cri L Jour 8G0 : 6 Luck 668, 
Bhancshxoari Pershad v. Emperor. 
Hut evidence of spios associating 
with accused to entrap him does not 


require corroboration. 

(1934) 1934 Pesh 11 (12) : 1934 Cri Oas 881: 
35 Cri L Jour 719, Nizam Din v. 
Emperor. 

(1909) 10 Cri L Jour 355 (356, 357) : 5 Low 
Bur Rul 72, Emperor v Nga Po. 
(1917) 1917 Low Bur 5 (7) : 19 Cri L 
Jour 42, Pan Gang v. Emperor. 

2. (1901) 28 Cal 839 1343), Kamala Prasad v. 

Sital Prasad. 

(1889) 14 Bom 115 (120), Queen-Empreszv. 

Maganlal and Motilal. 

(1911) 12 Cri L Jour 150 (159) : 9 Ind Cas 
897 (Mad), In re Vyasa Bao. 

(1916) 1916 Lah 32 (35) : 1917 Pun Re Cr 
No. 2 : 18 Cri L Jour 29, Barhat AH 
V. The Crown. 

(1924) 1924 Cal 701 (702) : 51 Cal 160 : 25 
Cri L Jour 1000, Emperor v. Jauialdi 
Fakir. 

(1889) 4 C P L R 1 (7) : Empress v. Tantia 
Bhil. 

(1912) 13 Cri L Jour 805 (314) : 35 Mad 247, 
Emperor v. NUakanta. 

(1866) 6 Suth W K Cr 80 (85), Inre Ellahee 
Buksh. 

(1927) 1927 Lah 78 (79): 28 Cri L Jour 198, 
Chanan Singh v. Emperor. 

(1931) 1931 Lah 406 (407) : 1981 Ori Oas 
646 ; 32 Cri L Jour 1049, Amar Nath 
V. Emperor. 

3. (1906) 4 Cii L Jour 145 (151) : S3 Cal 1353, 

Banu Singh v. Emperor. 

(1927) 1927 Lab 581 (589) : 28 Cri L Jour 
626 Barkali v. Emperor. 

(1923) 24 Cri L Jour 723 (730) : 78 Ind Cas 
963 (970) (Pat), Mndan v. Emperor. 
(1914) 1914 Mad 328 ^326) : 15 Lii L Jour 
417, Narayana Ayyar v Emperor. 
(1866)6 Suth W U Or 77 (77), Queen v. 
Reaz Alt. 

(1881) 7 All 160 (162,163) Queen-Empress 
V. Kallu. 

(1912) 13 Cti L Jour 7C7 (768) : 6 Sind L R 
106, Emperor v. Isardas Oansham- 
das. 

(1924) 1924 Lah 357 i358), Tota Singh v. 
Emperor. 

(1915) 1916 Cal 78 (74): 15 Cri L Jour 438 
(488), Munessar Ahir v. Emperor. 
(1925) 1925 Oudh 1 (3) : 27 Oudh Cas 40 : 

25 Cri L Jour 49, Munna Lai v. 
Emperor. 

(1934) 1934 Oudh 90 (92); 1934 Cri Cas 260: 

9 Luck 855 : 35 Cri L Jour 897, 
Mahadco Prasad Fts7mf* v. Empe- 
Tcr. 

(1931) 1931 Pat 105 (109, 110) : 1931 Ori Cas 
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cases and under special oircumstanoes, such as those enumerated in Section 114 of 
the Evidence Act, Illustration (b), that the Court could, notwithstanding the 
above rule of prudence and caution, give credit to the accomplice’s testimony 
against the accused, even without corroboration and in such cases Section 133 of 
the Evidence Act provides that a conviction is not illegal merely because it pro- 
ceeds upon such uncorroborated testimony of an accomplice.* But, except in such 
special cases, it is the duty of the Court to require corroboration of the evidence 


233 : 32 Cri L Jour 383, Kailash 
Missir v. Emperor. 

(1914) 1914 Oudh 176 (181) : 15 Cri L Jour 
440, Bustam Singh v. Emperor. 

(1928) 1928 Pat 630 (631) : 8 Pat 235 : 30 
Cri L Jour 137, Battam Dhanuk v. 
Emperor. 

(1933) 1933 Oudh 265 (268) : 1933 Cri Cas 
592 : 34 Cri L Jour 1009, Ghirrao v. 
Emperor. 
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V. Fred Latimer. 

(1890) 14 Bom 331 (380), Queen-Empress v- 
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(1935) 1935 All 132 (133, 134) : 1935 Cri Cas 
135 ; 36 Cri L Jour 617, Abdul 
Salani v. Emperor. 
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(1935) Cal 473 (475): 1035 Cri Cas 8CS: 
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(1925) 1925 Lah 268 (260) : 26 Cri L Jour 
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(1889) 14 Bom 115 (120), Queen-Empress v. 
Ma/alal. (Per ricott, J.) 

(1901) 1 Cri L Jour 211 (211. 215) (All). 
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Deonandan Pershad Singh v. Em- 
peror. 

(1929) 1929 Cal 822 (824) : 1929 Cri Cas 
669 : 31 Cri L Jour 809, Emperor v. 
Matheivs. 

(1873) 19 Suth W R Cri 48 (48), The Queen 
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Eyta Rum Mytee. 

(1931) 1931 Lah 178 (179) : 1931 Cri Cas 
298 : 32 Cri L Jour 684, Sher Jang 
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(1878) 1 Mud 391 1396), Reg v. Ru masamy 
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Sec. 337 in material particulars before basing a conviction thereon,® and it is also the duty 
Note 17 of the Judge to "warn the jury of the danger of convicting an accused person 

merely on the strength of the accomplice’s evidence.® 

It is not necessary, however, that an accomplice should be corroborated as 
regards every portion of his statement and in all its details.^ In determining the 
weight to be attached to such evidence and the amount of corroboration required 
in each particular case, the Court must exercise careful discrimination and consider 
all the surrounding circumstances including the character and antecedents of the 
accomplice, the extent of his complicity in the crime and the circumstances under 
which his evidence is tendered.® The evidence in corroboration should be satis- 


[See also (1930) 1930 Mad W N 169 
(171), In re Kuppuswainy Ii/er.] 

5. (1912) 13 Cri L Jour 305 (315) : 35 Mad 

247, Emperor v. Nilakanta. 
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factory and reliable and should bo derived from independent and unimpeachable 
sources or circumstances,® and not merely consist of earlier statements of the same 
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137 : 1933 Cri Cas 1116, Emperor \. 
Bai Shufh Narain Sin<jh. %\Ueto 

anprover’sovidouce i? false as against 

one accuicd it should not bo ac 
cepted against other accused.^ 

(1903) 20 Mad 1 (8). Emperor v. hdtoora 
^Yilliam Smither. Witnesses tyho 
took no part in the triinsaction but 
merely witnessed it are not atcom- 

pUces.’ -ST 1 

(1912) 13 Cri L Jour 305 (314. 315) : 3o :Mad 

247. Emperor v. NiloUnnto. 

(1913) 14 Cri L Jour 207 (207) ;;9 Ind Cas 
207 (Mad), KillUrmlarn J'omma \. 

Emperor. • n 

(1929) 1929 Nag 215 (217): 1920 Cri Cas 

110 : 30 Cri L Jour 311. Zfuhammod 
VsufKhon V. Emperor. 

(1930) 1930 Nag 97 (lOl) • 1930 Cri Cas .30 j 
31 Cri LJoui I'l 
pcTor. 

(1932) 1032 Oudh 11 (15) 

33 Cri L Jour -.-*7 

peror. Evidence 


• 


Uaulat V. Em- 

1932 Cri Cas 43 : 
,',ii Sir.oh v. Em- 
•f the. accomplice 


after the fact requires corroboration. 
(1026) 1926 Pat 232 (235) : 5 Pat 63 : 27 Cri 
L Jour 484, Jagtoa Dhanuk v. Em- 
peror. 

(1928) 1928 Pat 630 (631) : 8 Pat 235 : 30 
■ Cri L Jour 137, i?affnn Dhanuk v. 
Emperor. 

(1897-1901) 1 Upp Bur Rul 173 (174), Queen 
Empress v. Nga Tun liaw. 

(1924) 1924 Rang 173 (174) : 1 Rang 609 : 
25 Cri L Jour 381, Maung Lay v. 
Emperor. 

(1931) 1931 Rang 235 (242) : 1931 Cri Cas 
875 : 9 Rang 404 : 33 CriL Jour 205 
(SB), .4t*«cr Hla v. Emperor. 

(1913) 14 Cri L Jour 262 (265) : 6 Sind L R 
195, Bamchand Fitambardas v. Em- 
iteror. 

(1914) 1914 Sind 117 (119): 8 Sind L R 203 ; 
16 Cti L Jour 233, Bunhee JJolu v. 
Emperor. 

(1925) 1925 Sind 295 (295) : 10 Sind L R 
111 : 26 Cri L Jour 1028, Emperor 
V. Sunderdas. 

(1928) 29 Cri L Jour 209 (210) : 107 Ind 
Cas 07 (Lah), Nnrainn v. Em 2 >eror. 
[See also (1896) 23 Cal 301 (360). 
Queen Empress v. Ahmuddin. 
(1975)24 Suth W RCri 55(56), Queen 
V. 0/iu«rfo Cknndnlt7iee. Evidence of 
accomplices after the fact reejuires 
corroboration. 

(1894) 21 Cal 328 (336).C)«t’en Empress 
V. Ishan Chandra. (Do.)) 

9. (1004) 1 Cri L Jour 568 (572, 575), Empress 
V. Baji Krishna. 

(1870) 1 Bom 475n (470n), Beg v. Budhu 
Nankii. 

(1873) 19 Suth W R Cri 10 (21), Queen v. 
Mohesh Biswas. 

(1910) 11 Cri L Jour 554 (555) : 13 Oudh 
Cas 243, Ilira Lai v. Em 2 >eror. 

(1912) 13 Cri L Jour 571 (574) : 15 Ind Gas 
987 (Cal). Lalan ^[allii■ v. Emperor. 
(1907) 5 Cri L -lour 437 (437) (Lah). Kalloo 
V. Croten. 

(1912) 13 Cri L Jour 424 (425. 420) : 1911 
Upp Bur Rul 3rd Qr. 96. Ahtat v. 
Emperor . Hearsay evidence is inad- 
missible even to corroborate evidence 
of accomplice. 

(1923) 1923 Lah 683 (083) : 25 Cri L -Tour 
495. Sandagar Sinoh v. Eni pfrt>r. 
(1878) 4 Cal 483 (400, 406) (PB).. The Em- 
press V. Ashootosh Chitcln butty. 
Such evidence should if beiicvucl be 
suflicicul to base a conviction. 

(1912) 13 Cri L Jour 283 (281) 14 Ind Cas 

667 (Cal). 'J’li/ani Sheilh v. Eiiijie- 
ror. SulVicient motive is not cor- 
roboration. 

(1925) 1025 Lah 60.5 (608) ; 6 Lab 415 : 27 
Cri L .Tour 514. Bratnb Singh v. 
Emperor. But confession of ac- 
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accomplice^® or statements or evidence of other accomplices^^ or confessions of co- 
accused.'* It is not enough if the corroborative evidence is of a vague or general 
nature and relates merely to the circumstances of the occurrence or to the details 


cased himself is corroboration. 

(1029) 1929 Lah 587 (586) : 1929 Cri Gas 
149 r 31 Cri L Jouc 91, Mehr Singh 
Emperor. Evidence of the son 
of the accomplice who repeated 
what he had been tutored to say is 
no corroboration. 

(1932) 1932 Lah 298 (300) : 1932 Cri Gas 
378 : 33 Cri L Jour 251, Surjan 
Singh v. Emperor. Approver’s evi- 
dence may be corroborated by ac- 
cused’s own confession. 

(1925) 1925 Lah 526 (527) : 26 Cri L Jour 
875, Jit Singh v. Emperor. Motive 
is not corroborative evidence. 

(1925) 1925 Oudh 295 (298) : 25 Cri L Jour 
391, Sheo Ambar v. Emperor. 
Motive is nob corroborative evidence. 

(1932) 1932 Sind 100 (103) : 1932 Cri Cas 
540: 33 Cri L Jour 324, Khairati- 
ram v. Emperor. The failure of 
the accused to explain a suspicious 
circumstance cannot be taken as 
corroboration of approver’s story. 

(1926) 19215 C.il 374 (376) : 26 Cri L Jour 
1146. Ibrahim, In re. The evi- 
dence of a witness who supports 
approver is a corroboration oven if 
the evidence was known to the 
police before the approver was exa- 
mined by them. 

(1931) 1981 Pat 105 (119) : 1931 Cri Cas 
233 : 32 Cri L Jour 38.3, Kailash 
Misur V. Emperor. Snspicion how- 
ever (’rave never amounts to legal 
corrob'^ration. 

(1921) 1921 Pal 406 (407). Dhannu Bcldar 
V. Emperor. Motive or animosities 
is no corroborative evidence. 

(1034) 19:U Lah 23 (24) : 1934 Cri Cas 41 : 
3.5 Cri LJo'ir 352. Jtioan Singh v. 
Emperor. Motive is no corrobora- 
tive evidence. 

10. (1912) 13 Cri L Jour 30.5 (315) ; 35 Mad 247, 

Emperor v. Nilkanta. 

11. (1885) 8 All 306 (312), Quecn-Empress v. 

Ram Saran. 

(1876) 25 Subh W R Cri 43 (43), Queen y. 
Biijoo Ch'fwdhrif. 

(1933) 1933 Cal 0 (8) : 1933 Cri Cas 26 : 34 
Cri L Jour 23, KasJiem AH v. Em- 
peror, 

(1928) 1928 Cal 745 (747); 30 Cri L Jour 

Latafal Hossain BUwas v. 
Emperor. 

(1934) 1931 Cal 678 (680) : 1034 Cri Cas 
1015. 35 Cri L Jour 1357 (FB), Hafi- 
zuddi y. Emperor. 

(1934) 19:14 Cal 719 (720) : 35 Cri L Jouc 
1335 (SB), iS’rtrai Chandra Dhupiy. 
Emperor. 

(1904) 1 Cri L Jour 211 (214, 215) (All.) 


Abdul Karim v. Emperor. 

(1919) 1919 Lah 168 (169) : 1919 Pun Re 
Cri No. 20 : 20 Cri L Jouc 191, 
Sahara v. Emperor. 

(1929) 1929 Lah 850 (853) : 1929 Cri Cas 
626 : 31 Cri L Jour 617, Bakam 
Singh v. Emperor. 

(1938) 1933 Lah 946 (946) : 1938 Cri Cas 
1409 : 35 Cri L Jour 79, Parbhu v. 
Emperor. 

(1934) 1934 Lah 171 (173) ; 1934 Cri Cas 
849 : 86 Cri L Jour 491, AH Muham- 
mad V. Emperor. 

(1929) 1929 Nag 215 (217) : 1929 Ori Cas 
110 : SO Cri L Jour 311, Muhammad 
Usu/ Khan v. Emperor. 

(1897-1901) lUppBurRul 224 (226), Queen^ 
Empress v. Nga Ya Po. 

[See also (1933) 1933 Rang 116 (117): 
1983 Cri Gas 641 : 34 Ori L Jonc 
929, Bga Aung Pa v Emperor.) 
[But see (1985) 1935 Cal 518 (517) : 
1985 Cri Cas 889 : 62 Cal 288 : 36 
Cri L Jour 1115 (SB), Emperor v. 
Nirmal Jiban Qhose, Proposition 
that in no circumstances can the 
evidence of an accomplice corrobo- 
rate the evidence of another dis- 
sented from, following 1931 Rang 
285 : 9 Rang 404 : 1931 Cri Cas 875: 
33 Cri L Jour 205 (SB).— But it is 
the duty of the Court to scrutinise 
with care such corroboraiion.] 

12. (1933) 1933 All 31 l36) : 1933 Cri Cas 42 : 

55 All 91 : 34 Cri L Jour 489, Nazir 
V. Emperor. 

(1913) 14 Cri L Jour 112 (113) : 18 Ind Gag 
672, (All), Dchi Drgal v. Emperor. 
(1907) 5 Cri L Jour 360 (375) : 29 All 434, 
Kehri v. Emperor. 

(1895) Rat.inlal 750 (752), Queen-Empress 
V. Bhagga. 

(1876) 1 Bom 475 (476), Beg v. Budhu 
Nanku. 

(1884) 10 Cal 970 (974), Quecn-Empress v. 
Bipin Bisw IS. 

(1874) 21 80111 WHCri69 (71), Queen y. 
Sodhu Mundul. 

(1873) 19 Suth W RCri 68 (C9), v. 

UdJtan Bind. 

(1918) 1918 Lah 358 (359) : 19 Cri L Jour 
439, Gurdil Singh v. Emperor. 

(1921) 1921 Lab 215 (216): 23 Cri L Jour 
158, Lala v. Emperor. 

(1922) 1922 Lah 1 (26) : 3 Lah 144 : 23 Orx 
L Jour 518, Mdhant Narain Das v. 
Emperor. 

(19231 1923 Lih 76 (78) : 23 Cr L Jour 597, 
Ahmad Nur v. Emperor. 

(1925) 1925 Lah 44 (45) : 26 Cri L Jour 412, 
Shah Alim v. The Croton. 

(1931) 1931 Lah 408 (414): 1931 Cri Cas 
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of the crime. It should refer and relate distinctly to the complicity of the 
accused in such offence and also to the identity of each of the accused. 


648: 32 Cri L Jour 818, Indar 

Datt V. Emperor. 

(1932) 1932 Lah 298 (300): 1932 Cri Cas 378: 
83 Cri L Jour 251, Surjan Singh v. 
Emperor. 

(1886) 2 Weir 742 (744), In re Alaga 2 ypan 
Bali. 

(1902) 25 Mad 143 (147), Emperor v. Mold- 
uddin Saheb. 

(1925) 1925 Nag 78 (80); 25 Cri L Jour 10G7, 
Slieroov. Emperor. 

(1924) 1924 Oudh 369 (371): 25 Cri L Jour 
1207, Parmeshtoar v. Emperor. 
(1933) 1933 Oudh 355 (3G0): 1933 Cri Cas 
976 : 9 Luck 22 ; 85 Cri L Jour 273, 
Beni Madho v. Emperor. 

[But see (1914) 1914 Bom 305 (311); 
14 Cri L Jour G25 : 38 Bom 15G. 
Gangappa v. Emperor. 

(1033) 1933 Baug 57 (58): 11 Rang 4 : 
1^)33 Cri Cas 452 : 34 Cri L Jour 2.‘^6, 
Nga Ngein v. Emperor. Only the 
care to be exercised in such cases 
should ho great. 

(1897-1001)1897-1901 Upp Bur Rul 
173 (171). Queen-Empress v. Nga 
Tun Daw. 

(1874) 22 Suth W R Cri 38 (39), 
Queen v. Mohun Dan/or. 

(1935) 1935 Cal 513 (517); 1935 Cri 
Cas 889 ; G2 Cal 23S : 3G Cri L Jour 
1115 (S B), Emperor v Nirmal Jiban 
GIlosc. Following 1931 Rang 235; 
1931 Cri Cas 815 : 33 Cri L Jour 205 : 
9 Rang 404 (S B).] 

13. (1927) 1927 Lah 581 (590): 28 Cri L Jour 

025, Barknti v. Emperor. 

(1917) 1917 Lah 317 (319): 18 Cri L Jour 
GOG. Kayid Simih v, Emjteror. 

14. (18CG)5 Suth W U Cr 80 (84), Elnhec 

Jiulisli, In re. 

(1916) 2 K B G.58 {GG.5) . SO L .T (K I!) 28: 115 
L T 453 : 80 -1 1’ 440, King v. Dasher 
Vxllc. — Referred to in (i931) 1931 
Mad 689 (COl); 1931 Cri Cas 929; 54 
Mad 931 : 38 Cri I» Jour 51. Venknln- 
subOu Reddi v Emperor. 

(1884) 6 C & R 695 (.5051. li. V. Re- 

ferred to in (lrt85)8.\ll 306(311, 313), 
Queen Etnpress v. Ram Saran. 

(1849) 3 Cox Cr C 52G. R. v. Mullins.— 
Referred to in (lh8G) 8 All 509 (513), 
Queen- Em/>re<s v. Rnldco. 

(1933) 1933 All 31 (3G) ; 19:):) Cri C.vs 42: 55 
All 91 : 34 Cri L Jour 489, .Vu'i'r v. 
Em peror. 

(1935) 19:l,5 All IG2 (1G7): 1935 Cri Cas 214 ; 
:1G Cri L Jour 061, Dachcha Babit v. 
Em 2 >cror. 

(1876) Ratanlal 102 (10.5). Reg v. Chnlur. 
(169C) Rataiilal 810 (810), Queen- Em press 
V. JJJiondi bin Rnoji. 

(1870) 1 Bom 475 (470). Reg v. Dudhu 
Nanku. 


(1885) 10 Bom 819 (327), Queen- Empress v. 
Krishnabhat. 

(1904) 1 Cri L Jour 568 (572, 575) (Bom), 
Emperor v. Baji Krishna. 

(1906) 3 Cri L Jour .33 (98) (Bom), Emperor 
V. Srinivas. 

(1932) 1932 Bom 286 (288): 1932 Cri Cas 898: 
56 Bom 172: 33 Cri L Jour 396, 
Ganu Chandra Kashid v Emperor. 
(1865) 3 Suth W R Cr 8 (8), Queen v. Issen. 
(1866) 5 Such W R Cr 18 (18), Queen v. 
Dtoarka. 

(1867) 8 Suth W R Cr 19 (23), Queen v. 
Naxoah Jan. 

(1868) 10 Suth W R Cr 17 (17, 18), Queen v. 

Bykunt Nath Banerjee. 

(1873) 19 Suth W R Cr 10 (21), Queen v. 
Mohesh Bisioas. 

(1874) 21 Suth W R Cr 09 (71), Queen v. 
Sadhu Mundut. 

(1902) 29 C.al 782 1787), Jamiruddi Mas- 
salli V. Emperor 

(1911) 12 Cfi L Jour 286 (289): 38 Cal 559, 
Emperor y. Moni Qopal Gupta. 

(1921) 22 Cri L Jour 676 1677) : 63 Ind Cas 
612 (613) (Lab), Sardarav. Emperor . 
(1930) 1930 Cal 430 (432) : 1930 Cri Cas 657: 
31 Cri L Jour 1115, Manohar Man- 
dal V. Emperor. 

(1931) 1931 Cal 697 (702): 1931 Cri Cas 977: 
33 Cri L Jour 19 (S B), Ambica 
Chnran Roy v. Emperor. 

(190-2) 1902 Pun Re Cr No. .5. page 14 (16), 
Wasir Khan v. Emperor. 

(1916) 1916 Lah 297 (-JOT): 17 Cri L Jour 
156, Ntkka v Crown. 

(1916) 1916 Lah 433 (4:47): 17 Cri L Jour 
273. Raxn Singh v. Emperor. 

(1917) 1017 Lah 3l7 (319) : 18 Cri L Jour 
606, Nnnd Singh v. Emperor. 

(1920) 19-20 Lah 187 (488) : 23 Cri L Jour 
476. Fatla v. Emperor. 

(1923) 1923 Lah 385 (336) ; 25 Cri L Jour 
252, Sulcman v. Emperor. 

(1924) 1921 Lah 727 (728): -25 Cri I- Jour 
1347, llesra Stni/k v. Emperor. 

(1927) 1927 Lab 10(10): 27 Cii L Jour 1294, 
Kattn V. Emptror. 

(1927) 19-27 Lah .581 (585): 28 Cri L Jour 
6-25, Darkati v. Emperor. 

(1929) 19-29 Lah 080 (682, «.S4) ; 30 Cri L 
Jour 29-2, Nathu v. Emperor. 

(1929) 1929 Lah 850 (854). 1929 Cii Cas 6-^6; 

31 Cri L Jour 517, llakam Sin ih v. 
Emperor. 

(lOI-ll) 1931 Lah 406 (407); 1931 Cri C.is G4G: 

32 Cri L Jour 1019. Avtnr Ncitk v. 
Emperor, 

(1932) 1932 Lab 73 (7.5): 10:j-2 Cri (^is 73: 

32 Cri L Jotir 1030, Xanakcluind v. 
Emperor. 

(1932) 1932 Lah 180 (Iftl): 1032 Cri Cas 179: 

33 Cri L .J ou r 4 14, GeUnav Emperor 
(1932) 1932 Lah 204 (207). 1932 Cri Gas 248’; 


Seo. 337 
Note 17 



1716 


General Provisions as to Inquiries and Trials 


See. 837 
Note 17 






It is not strictly necessary, however, that the corroboration should be 
afforded only by direct evidence — it may in certain cases be provided by ciroum. 
stantial evidence.^® But the circumstantial evidence should be such as would 
unmistakably lead to the inference of guilt and be reasonably inconsistent with the 
theory about the innocence of the accused.^® 


33 Cri L Jour 242, Ranbir Singh v. 
E7nperor. 

(1933) 1933 Lab 294 (296) : 1933 Cri Cas 304 : 

35 Cri L Jour 641, Dalip Singh v. 
Emperor. 

(1935) 1935 All 132 (133); 1935 Cri Cas 185, 

36 Cri L Jour 617, Abdul Salam v. 
Emperor. 

(1934) 1934 Lah 873 (874): 1934 Cri Cas 
1253 : 15 Lab 491 : 36 Cri L Jour 383, 
Kayishi Ram v. Emperor. 

(1917) 1917 Lab 311 (155): 18 Cri L Jour 852, 
Sahai Singh v. Emperor. 

(1911) 12 Cri L Jour 562 (563): 12 Ind Cas 
650 (JIad), M7ire Venkata Reddi v. 
Iragakkagari Nagi Reddi. 

(1912) 13 Cri L Jour 305 (346): 35 Mad 247, 
Emperor v. Nilakanta. 

(1929) 19-29 Mad W N 698 (701, 706, 707), 
A66o-i Naidu v. Emperor. 

(1929) 1920 Mad W N 794 (795), Sundara^n 
Y. Emperor. 

(1931) 1931 Mad 689 (690, 694, 696) : 1931 
Cri Cas 929 : 54 Mad 931 : 33 Cri L 
Jour 51, Venkatasnhba Reddi v. 
Emperor. 

(1929) 1929 Nag 222 (223, 224): 1929 Cri 
Cas 103 : 30 Cri L Jour 331, Lodya 
Mnhar v. Emperor. 

(1930) 1930 Nag 97 (99, 100) : 1930 Cri Cas 
305 : 31 Cri L Jour 153, Daulai v. 
Emperor. 

(1910) 11 Cri L Jour 71 (75) : 12 Oudb Cas 
418. Jlubha \. Emperor. 

(1911) 12 Cri L Jour 537 (538): 12 Ind Cas 
513 (Oudb). Makhul Ahntadv. Em- 
jieror. 

{19-20) 19-29 Oudb 321 (326): 1929 Cri Cas 143: 

30 Cri L Jour 922, Lnle v. Emperor. 
(1930) 1930 Oudb 455 (459): 1930 Cri Cas 
1079 : 32 Cri L Jour 162, Bachchu v. 
Emperor. 

(1932) 1932 Oudb 11 (16) : 1932 Cri Cas 43 : 

33 Cri L Jour 287, Jai Singh v. Em- 
peror. 

(1932) 1932 Oudb 317 (321) : 1932 Cri Cas 
872 : 7 Luck 511 ; 33 Cri L Jour 920, 
Emperor v. Magbool Ahmad Khan. 
(1928) 1928 Pat 630 (631): 8 Pat 235:30 
Cri L Jour 137, Rattan Dhanuk v. 
Etn2)cror. 

(1930) 1930 Pat 164 (166) : 1930 Cri Cas 260: 
32 Cri L Jour 5, Sheo Barhi v. Em- 
peror, 

(1933) 1933 Pat 96 (99); 1933 Cri Cas 249 : 

34 Cri L Jour 421, Raghunath 
I'andcy v. Emperor. 

(1933) 1933 Pat 112 (113); 1933 Cri Cas 261: 
34 Cri L Jour 476, Dhaju Uandal v. 
Emperor. 

(1872'1S92) 1872-1892 Low Bur Rul 322 


(322), Nga Shwe v. Queen Empress. 

(1928) SO Oci L Jour 57 (61) : 118 Ind Gas 
73 (Gal), Kailash Chandra Rishi t. 
Emperor. 

(1915) 1915 Lab 244 (246) : 16 Ori L Jour 
634 (636), Uda v. Emperor. An ap- 
prover's testimony is not sufficiently 
corroborated by the production by 
accused of stolen property from a 
place not in possession of accused, 
as such evidence is easy to fabricate. 

(1925) 1925 Lah 600 (601, 602) : 26 Cri L 
Jour 1141, Emperor v. Ram Karan. 
Mere presence of accused before 
murder was committed does not 
connect accused with the crime. 

(1908) 7 Cri L Jour 227 (229) (Lab). Glut 
Singh v. The Croton. Mere fact 
that accused was seen with dacoits 
does not corroborate participation 
in crime. 

[But see (1923) 1923 Lab 666 (667) ; 
25 Cri L Jour 520, Emperor v. Darya 
Singh.l 

15. (1923) 1923 Lah 153 (155) : 26 Cri L Jour 
343, Hakim v. Emperor. 

(1935) 1935 All 132 (138, 134) : 1935 Cri Cas 
185: 36 Cri L Jour GIT , Abdul Salam 
V. Emperor. 

(1923) 1923 Lah 335 (335): 25 Cri L Jour 
234, Khushal Singh v. The Crown. 

(1933) 1933 Lah 294 (296): 1933 Cri Cas 
394: 35 Cri L Jour 611, Dalip Singh 
V. Emperor. 

(1922) 1922 Nag 172 (173) : 23 Cri L Jour 
391, Kisan v. Emperor. 

(1924) 1924 Oudb 314 (315) : 27 Oudb Cas 
29 : 25 Cri L Jour 785, Emperor v. 
Ram Charan. 

(1929) 1929 Oudb 321 (326) : 1929 Cri Cas 
143 : 30 Cri L Jour 922, Dale v. Em- 


peror. . 

(1930) 1930 Oudb 455 (459) : 1980 Cri Cas 
1079 : 82 Cri L Jour 162, Bachchu v. 
Emperor. 

(1928) 29 Cri L Jour 863 (864): 111 lud Cas 
447 (Lah), v. Emjieror. 

(1938) 1933 Bom 482 (483); 1938 Ori Cas 
1586 : 58 Bom 40 : 35 Cri L Jour 317, 
Emperor v. Shankcr Shet. A circum- 
stance cannot furnish corroboration 
of the story of the approver if it is 
by itself susceptible of inuocent ex* 

planation. , _ 

(1935) 1935 All 132 (133, 184): 36CriLJour 
617 : 1985 Cri Cas 185, Abdul Salam 
V. Emperor. , _ 

(1931) 32 Ori L Jour 1184 (1184): 184 Ind Cas 
401 (Oudb). Gaya Prasad v. Etuper^-^ 
(1931) 1981 Cal 697 (702) : 1931 On Cas 977. 
33 Cri L Jour 19 (SB), Amb%ca 
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18. Commitment of accused. Sec. 337 

Under sub-section 4 to the Section as it stood before 1923, the Magistrate Note 18 
(with the exception of the Presidency Magistrate), who had tendered a pardon to a 
person and had examined such person as a witness in the case, was precluded from 
trying the case himself even though the offence which the accused appeared to 
have committed might be triable by such Magistrate.^ It was, however, held that 
there was no bar to another Magistrate competent to try the case from doing so.'^ 

Sub-section I has now been omitted and a new sub-section 2-A has been added, by 
the amendment of 1923. Under the latter sub-section, where a pardon has been 
granted to a person and he has also been examined as a witness, then the Magis- 
trate if he believes that a prima facie case against the other accused is established, 
should commit such accused to the Sessions Court or to the High Court, as the case 
may be, and has no power to try the case himself even if he is otherwise compe- 
tent to do so.^ Where however a Special Magistrate is empowered by Ordinance 11 
of 1932 to try a case, he is not bound to commit the accused under sub-section 2-A 
for the reason that where the provisions of the Ordinance and those of the Code 
conflict, the provisions of the Ordinance are to prevail.® 

Where pardon is tendered under the orders of the Local Government and 
not by a Magistrate acting suo inotu under this Section, it is not necessary to 


Chfirnn Eot/ V. Emperor. 

(1923) 1923 Lah 389 (390): 25 Cri L Jour 
259. Wadhnwa Sinijh v. The Croiwn. 

(1925) 1925 Lah 126 (426); 26 Cri L Jour 
693, Maula Dad v. Emperor. 

(1932) 1932 Lah 621 (622, 623) : 1032 Cri 
Cas 913 : 33 Cri L Jour 916 : 14 Lah 
411, Sher 6in(jh v. Emperor. 

(1931) 19:>1 Mad 689 (690, 694. 696) : 1931 
Cri Cas 929 : 54 Mad 391 ; 33 Cri L 
Jour 51, VenhatasiibbaRcddiv. Em- 
peror. 

(1930) 1930 Oudh 353 (356) : 1930 Cri Cas 
841 : 31 Cri L Jour 1210, Ilazari v. 
Emperor. 

(1915) 1915 Lah 244 (24.5, 246) : 16 Cri L 
Jour 634. L'dn v. Emperor. Produc- 
tion of stolen property from a place 
not ill the posiscssioo of accused is 
no corroLioralion. 

(1928) 1928 Lah 691 (085) ; 10 Lah 265 : 29 
Cri L Jour 851, Chalru Malik v. 
Emperor. .Accused’s conduct may 
be considered in corroboration of 
approver’s teslimonv. 

(1919) 1 K 13 431 (433) : 88 L J (K 15) 551 : 
120 L T 572 : 8.3 J P 12:3 : 26 Cox 
C C 387, li. V. Marks I'evjenhnnm. 
(Dn.) 

(1903) 2 NVeir K09n (SO'Jji), Narapajisienmi 
V. Emjieror. Corroboration by con- 
duct of accused. 

(1921) 1921 Lah 392 (:394), Chtilam Ilassart 
V. Emperor. Discovery of blood in 
convict’s house and on accused’s 
nails— .And suspicious conduct — Cor- 
roborates accomplice. 

Note 18. 

1. (1893-1900) 1893-1900 Low Bur Rul 323 
(323), Nfja Saiv IV'« v. Queen-Em- 


press. 

(1906) 4 Cri L Jour 14 (45) (Cal), Paban 
Singh V. Emperor. 

(1912) 13 Cri L Jour 33 (34) : 5 Sind L R 
174, Emperor v. Andal. 

la (1898) 1898 Pun Re Cr No. 3, page 6 (6), 

V. Patera. District 
Magistrate sanctioning a tender of 
pardon is not precluded from trying 
the case. 

(1920) 1920 Lah 364 (365) : 1919 Pun Re Cr 
No. 30 : 21 Cri L Jour 300, Akbar 
V. Emperor. 

(1922) 1922 Bom 138 (140) : 46 Bom 61 : 22 
Cri L Jour 728, Emperor v. Moti 
Lai Hira Lai. 


2. (1932) 1932 All 581 (532) : 19.32 Cri Cas 699 : 

33 Cri L Jour 802, Emperor v, Haja 
Ham. 

(1935) 19:35 Born 70 (71) : 19,35 Cri Cas 132 ; 
36 Cri L Jour 499, Emperor v. 
yana Amrita. 

(1929) 1929 Oudh 190 (192) ; 4 Luck 079 : 
30 Cri L Jour 567, Phaijivan v. 
Emperor. 

(1925) 1925 Rang 207 (207) ; 26 Cri L Jour 
829, Nfja Kin v. £mpcror. 

(1925) 1925 Nag 119 (119) : 25 Cri L Jour 
1341. Kishore V. Kintj-Emjteror. 
(1933) 1933 Pesh 3 (4) : 1933 (’ri l as 115: 

34 Cri L Jour 212, I’liblic I'rosecuCor 
V. Muqarrab. 

(1925) 1925 Lah 378 (378) ; 26 Cri L Jour 
549, Jimun Shah v. Emperor. 

(1925) 1925 Oudh 472 (173) : 26 Cri L Jour 
1216, Empert-r v. Peru. 


3. (1933) 1933 Cal 5:57 (.538) : 1933 Cri Cas 893= 
60 Cal 652 : Sl^C^i^L Jt^p-jlO 
Ahdnl Majid v. E^ftjferor. A/ 

/r 
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Sec. 337 
Notes 
18—19 


commit the case to the Court of Session.* 

19. Detention of the approver in custody— Suh.seotion 3. 

If the person to whom a pardon is tendered is not already on bail^ he has to be 
detained in judicial custody until the termination of the trial ; he cannot be released 
on bail under the provisions of Sections 497 and 498, infra} The custody con- 
templated is judicial custody and is not the custody of the police.* The approver 
should be detained in such custody until the proceedings are terminated by a 
Magisterial order of discharge or until after the termination of the Sessions trial.* 

There is no jurisdiction to order the detention of the approver till the 
expiration of the period of limitation for filing an appeal from the decision in the 
case. His detention can only be ordered till the termination of the trial.* 


Sec. 338 



At any time after commitment, but before judgment 
is passed, the Court to which the commitment 
terd^r^of pardon"*'^ , i^adc may, with the view of obtaining on the 

trial the evidence of any person supposed to have 
been directly or indirectly concerned in, or privy to, any such 
offence, tender, or order the committing Magistrate or the District 
Magistrate to tender a imrdon on the same condition to such 
person. 


‘ (Code of 1882— S. 338~Sarac.) 

(Code of 1872— S. 348). 

348. Tlic High Court as a Court of Revision and the Court of Session after committal 

but before the commencement of a trial, may, with a view of obtain* 
Hifjh Court or Courf ing on the trial the evidence of any person or persons supposed to 
of Session may direct ten- have been directly or indirectly concerned in, or privy to, any such 
der of pardon. offence, instruct the committing I\Iagistrate to tender a pardon on 

■ the same condition to such person or persons. 

The Court of Session, in like manner and on the same condition, may, at any time before 
judgment is passed, with the view of obtaining on the trial the evidence of any person or per- 
•sons supposed to have been directly or indirectly concerned in, or privy lo, any such offence, 
tender a pardon to such person or persons. 


4. (1035) 16 Lab 594 (500), Faqir Singh v. 
Emperor. 

Note 19. 

1. (1000) 13 C P L R Cri 7 (8), Emperor v. 
Jiodhaii. 

(1932) 1932 Sind 40 (41) : 33 Cri L Jour 906, 
Jlaji AH Muhammad v. Emperor. 

(1027) 1927 Sind 173 (173.174): 28 Cri L 
Jour 439, Muhammad Abdul Majid 
V. Emperor. R. liilarain, A. J. C., 
observed however that the restric- 
tion in S. 337, sub-section 3. does not 
deprive the power of the Sessions 
Court or the High Court to grant 
bail to the approver. 

[But see (1865) 3 Suth W R Cri L 
17 (17). Decided under Code of 
1861.1 


2. (1932) 1932 Sind 40 (41) ; 83 Cri L Jour 906, 

Jlaji Ali Muhammad v. Emperor. 

(1931)1031 Lah 476 (478,479): 1931 Cri 
Cas 700 : 12 Lah 63.** : 32 Cri L .lour 
913, In the iriattcr of Khaxrati Raw. 

(1931) 1931 Lah 480 (480) : 1931 Cri Gas 
704 : 33 Cri L Jour 162, Emperor v. 
Banbir Singh. 

(1931) 19.31 Lah 473 (478) : 1931 Cri Cas 
697 : 12 Lah 623 : 32 Cri L Jonr U09, 
Kundan Lai v. Emperor. 

(1931) 1031 Lah 358 (356. 858) ; 1931 Cri 
Cas 626 : 12 Lah 604 : 32 Cri L Jour 
785, Eutidan Lai v Emperor. 

3. (1912) 13 Cri L Jour 842 1844) ; 37 Bom 146, 

Emperor v. Inliya Salabat Khan. 

4. (1935) 1935 Cal 545 (S-d, 546) : 1935 Cri Cas 

987 : 62 Cal 480 : 36 Cri L Jour 1808, 
StiUan Ahmad v. Emperor. 
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Synopsis. 


Note No. 

Scope of the Section. 1 

Offences in respect of which pardon 

may be tendered. 2 


Note No. 

"Any person supposed to have been 
directly or indirectly concerned in, 
or privy to, such offence.*' 3 


Sec. SS8 
Notes 
1—3 


Other Topics. 

Invalid pardon by Magistrate— Sessions Judge’s Pardon by Sessions Judge at what stages. See 
pardon. See Note 1, Pt. 3. Note 1. Pts. 1 and 2. 

1. Scope of the Section, 

Section 337 provides for tender of pardon to an accomplice during the 
stage of investigation or of inquiry into the offence by a Magistrate. This 
Section enables the Sessions Judge to tender, or direct the Magistrate or District 
Magistrate to tender, a pardon after the commitment of the case. He has power to 
tender a pardon or to direct the tender of pardon at any time before judgment is 
pronounced;* but he should not exercise such power after the evidence for the 
prosecution and of the defence has been taken and the opinion of the assessors has 
also been given.® Where the tender of pardon made by the Magistrate is found to 
be invalid, the Sessions Judge may make a valid tender of pardon under this 
Section.® 

2. Offences in respect of which pardon may be tendered. 

A pardon may be tendered under this Section in respect of any of the 
' offences mentioned in Section 337, ante, after the case has been committed by the 
Magistrate under sub-section 2-A of that Section. 

See Section 337 and the undermentioned cases.* 

3. “Any person supposed to have been directly or indirectly concerned in, 

or privy to. such offence.’’ 

See Section 337 and th^' undermentioned cases.* 

(Code of 1861— S. 210.) 

210. It shall he competout to a Court of Session at the time of trial, and also to the 

Sudder Court as a Court of reference, in cases tried with the aid of 

When Sudder Court or assessors, to instruct the Magistrate in like manner to tender a 
Court of Session may di- pardon to one or more persons supposed to have been directly or 
rect a Under of pardon. indirectly concerned in, or privy to, any such offence, with the view 

of obtaining his or their evidence on the trial. 


Section 338 — Note 1. 

1. (18G7) 7 Suth W R Cc 78 (111), fn the mnt^ 

ter of Nistarince Debin. Under the 
Code of 18G1 it was held that Se.s- 
sions Judge could not tender a par* 
don before a trial. 

2. (1881) 1881 .^11 W N 147 (147), Empress v. 

Hulia. 

8. (1882) 1882 All \V N 241 (211). Empress 
Kashia. 

Note 2. 

1. (1884) 10 Cal 930 (937), Queen- Em2>ress v. 

Sadhec Kasai. No longer law after 


the amendment of S. 337. SecS. 337, 
ante. 

(1882) 1882 All W N 240 (240). Empress v. 
Gopal. (Do.) 

Note 3. 

1. (1895) Ratanlal 750 (752), Queen-Emfress 
V. Bhagya. The word " .sui-posod " 
is intended to exclude the ca.so uf a 
man who has actually been couvic* 
ted of the crime and not the case of 
a man who although admitted to be 
a party to tho crime is unconvicted. 

(1884) 7 All ICO (103), Quccn-Empress v. 
Kallu. (Do.) 


Cr. P. C. 210 & 217 
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(1) Where a pardon 
has been tendered 

of^7e«orto "i^^der Section 337 
whom pardon Or Soction 338, and 

dered^*" any person who 

has accepted such 

tender has, either by wilfully 
concealing anything essential or 
by giving false evidence, not 
complied with the condition on 
which the tender was made, he 
may be tried for the offence in 
respect of which the pardon 
was so tendered, or for any 
other offence of which he ap- 
pears to have been guilty in 
connection with the same 
matter. 



.Commitment 
of person to 
whom pardon 
has been ten- 
dered. 


* (1) Where a pardon 
has been tendered 
under Section 337 
or Section 338, and 
the Public Prose- 
cutor certifies that 
in his opinion any person who 
has accepted such tender has, 
either by wilfully concealing 
anything essential or by giving 
false evidence, not complied 
with the condition on which 
the tender was made, such per- 
son may be tried for the offence 
in respect of which the pardon 
was so tendered, or for any 
other offence of which he a^ 
pears to have been guilty in 
connection with the same 
matter : 

Provided that such person 
shall not he tried jointly tvith any 
of the other accused^ and that he 
shall he entitled to plead at such 
trial that he has complied with 
the conditions upon tohich such 
tender 'ivas made; in tvhich case 


When Magistrate, Court 
of Session or High Court 
may direct commitment of 
person to whom pardon 
has been tendered. 


• (Code of 1882— S. 339— Same.) 

(Code of 1872— S. 349.) 

349 When a pardon has been tendered under Section 347 or Section 348, if it ap 

pears to the Magistrate before the trial, or to the Court of Session 

before judgment has been passed, or to the High Court as a Court 

of reference or revision, that any person who has accepted such 
offer of pardon has nob conformed to the conditions under which 
the pardon was tendered, either by wilfully concealing anything 
essential, or by giving false evidence, such Magistrate or Court may 

commit, or direct the commitment of, such person, lor trial for the 

offence in respect of which the pardon was so tendered. TOifVi/lrawn under 

The statement made by a person under pardon, which pardon has been withdrawn und 

this Section may be put in evidence against hi m. 

(Code of 1861— S. 211.) 

211 If it shall appear to a Court of Session at the time of trial, or to the Suddec Court 
211. If It shall appea ^ reference, that any person who shall have accepted an 

Sudder Court or pardon, has not conformed to the conditions under w J 

the pardon was tendered, either by wilfully concealing anything 

essential, or by giving false evidence or information, it shall be 

petent to such Court to direct the commitment of such 

trial for the offence in respect of which the pardon was tenders 


Court of Session may 
direct the conmitment of a 
person to whom a pardon 
may have been tendered. 
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(2) The statement made by a 
person who has accepted a ten- 
der of pardon may be given in 
evidence against him when the 
pardon has been forfeited under 
this Section. 


it shall he for the prosecution to 
prove that such conditions have 
not been complied with. 

(2) The statement made by a 
person who has accepted a ten- 
der of pardon may be given in 
evidence against him at such 
trial. 

evidence 
without the 


(3) No prosecution for the offence of giving false 
in respect of such statement shall be entertained 
sanction of the High Court. 

Synopsis, 


Note No. 


Legislative changes. 1 

The certificate of the Public Prose* 

cutor. 2 

"Any person who has accepted such 

tender.’’ 3 

Non-compliance with the conditions. 4 

"Wilfully concealing anything essen- 
tial." 5 


Note No. 


Effect of pardon. g 

Procedure at the trial— Joint trial. 7 

Plea of pardon in bar. g 

Use of statements made by the ap- 
prover— Sub-section 2. 9 

Prosecution for perjury — Sanction of 

the High Court. 10 


See. 339 
Note 1 


Other Topics, 


Application for sanction and not letter of 
reference. See Note 10, Pt. 2. 

Approver’s absconding. See Note 5, Pt. 2. 

Approver’s statements — Evidence in civil suit. 
See Note 9, Pt. 7. 

Approver’s statement — Evidence in prosecu- 
tion for perjury. See Note 9, Pt. C. 

Approver’s statements — Non-applicability of 
S. 24, Evidence Act. See Note 9. Pt. 1. 

Certificate and sanction. See Note 10, F.- 
N. (2). 

Certificate of Public Prosecutor not needed 
in cases already ponding. See Note 2, 
Pt. 6. 

Committal without certificate. See Note 2, 
Pt. 7. 

Discharge of approver after termination of 
trial. See Note 7, Pt. 4. 

Examination of approver not needed. See 
Note 9. Pt. 4 ; Note 10. Pt. 12. 

Facts insufficient for forfeiture of pardon. See 
Note 4, Pts. 4 to 8. 

Facts sufficient for forfeiture. See Note 4, 
Pts. 3, 9, 10 and 11. 

Forfeiture of pardon — Which Court to decide. 
See Note 2, Pts. 1 to 5. 

No duty of disclosure as to other offences. See 
Note 5. Pt. 3. 


i.'lU 




(fcjjprovei tor u 
offences disclosed. See Note 6, Pt. 2 

Onus on prosecution to prove forfeiture. * See 
Note 4, Pt. 3. 

Pardon accepted but resiled from subse- 
quently. See Note 3, Pt. 3. 

Proof and explanation of approver’s state- 
ments. See Note 9, Pt. 2. 

Re-arrest of approver. See Note 7, Pt. 4. 

Retracted statements — Corroboration needed 
See Note 9, Pt. 5. 

Sanc^io^ before prosecution. See Note 

Sanction of High Court — Discretion 
Note 10, Pts. 3, 4 and 8. 

Sanction of High Court when grauted 
Note 10, Pts. G and 10. 

Sanction of High Court when refused. 

Note 10, Pts. 7 and 9. 

Strictest faith with approver. See Note C, 

Sub-section (3) — Supplementary to Ss. 195 
and 476. See Note 10, I^t. 11. 

Want of sanction of High Court — Incurable. 
See Note 10, Pt. 1 . 

Withdrawal of pardon. See Note 4, Pts 1 
and 2. 


10 , 

Sco 

Seo 

See 


1. Legislative changes. 

1. Changes hitroduced h\j the Code of 1898 : — 

In sub-acctioii 2 the word "forfeited'' has been substituted for the word 
"withdrawn.” See Note 4, infra. 
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Notes 
1—3 


2. Changes introduced hy the amendment of 1923 : — 

(a) In sub-section 1, the words “and the Public Prosecutor certifies that 

in his opinion” are new. See Note 2, infra. 

(b) The proviso to sub-section 1 is new. See Note 7, infra. 

2. The certificate of the Public Prosecutor. 

Prior to the amendment of 1923, if the approver did not comply with the 
conditions of pardon, the Court before which his evidence was given, could only 
record its opinion to the effect that he had not complied with the conditions of the 
pardon and leave it to the District Magistrate to prosecute him if he thought fit to 
do so ; it could not itself direct a prosecution} It was, however, held in the 
undermentioned cases^ that a Sessions Judge before whom the evidence of the 
approver was given could himself order the approver to be committed to trial if he 
found that he did not comply with the conditions of the pardon. See also the 
undermentioned cases decided before the amendment of 1923.® These cases are no 
longer of any importance in view of the amendment of 1923, making the certificate 
of the Public Prosecutor, the sole basis for the prosecution of the approver for the 
original offence.^ The Sessions Judge has thus no power to order the prosecution 
of the approver suo moiu} Where, however, proceedings had already been insti- 
tuted against the approver under this Section before the date on which the amend- 
ment took effect, it was held that the certificate of the Public Prosecutor was not 

necessary.® ^ ^ . 

The certificate which is required as a condition precedent to the trial of an 

approver has to bo filed before his trial commences in the Court of Session.^ It is 
not absolutely essential to file it in the committing Court and even if it is so, 
the absence of it is not fatal and the commitment can, in view of Section 532, infra, 
be accepted by the Court of Session.’ 

3. “Any person who has accepted such tender." 

See Section 337, ante. . « ,• i n £ i. u 

In a proceeding against the approver under this Section, it should first be 


Section 339 — Note 2. 

1. (1915)1915 All 245 (246): 37 All 381 : 16 

Cri L Jour 483, Emperor -v. Gangua. 
(1917) 1917 L B 143 (145): 8 Low Bur Rul 
447 : 17 Cri L Jour 837, Emperor v. 
yga Po Kct. 

2. (1920)1920 Lab 222 (223): 22 Cri L Jour 

128, Daulat v. Emperor. 

(1924) 1924 Lab 568 (569): 25 Ori L Jour 
121. DU Bahadur v. Emperor. 

(1920) 1920 Lab 376 (376): 1 Lab 218: 21 
Cri L Jour 518, Chanan Singh v. 
Emperor. 

3. (1397) 24 Gal 492 (493). Queen Empress v. 

Maick Chandra Sarkar. Only the 
authority, which granted pardon, 
has the right to withdraw it. 

(1900) 24 Mad 321 (325), Queen Empress v. 
Ramasami. (Do.) 

(1901) 1901 Pun Re Cr No. 19, page 49 (50), 
Crown V. Manna Singh. (Do.) 

(1898) 1898 Pun Re Cr No. 1, page 1 (2), 
Mt. Taban v. Queen Etupress. (Do.) 
(But sec (1901) 2 Pun L R 566 (567), 
Emperor v. Abdu Shah. 

(1895) 1895 AllW N 163 (164), Queen- 
Efnprcss v. Bhola. After trial, Dis* 


trict Magistrate has ao power to re* 
yoke the pardon and institute pro- 
ceedings.) 

4. (1925) 1925 Bom 185 (136, 137): 26 Cri L 

Jour 469, Emperor y. Maria Bas- 
appa. 

(1925) 1925 Lah 15 (16) : 5 Lah 379 : 26 Ori 
L Jour 237, Mi v. Emperor. Even 
where approyer was declared by the 
District Magistrate to have forfeited 
his pardon before amendment, certi- 
ficate of Public Prosecutor essential, 
if proceedings are instituted after 
amendment. 

(1926) 27 Cri L Jour 940 (941) : 96 Ind Gas 
396 (Lah), Lai Shah v. Emperor. 
(Do.) 

5. (1925) 1925 Bom 135 (136, 187): 26 Ori L 

Jour 469, Emperor v. Maria Bas- 
appa. 

6. (1925) 1926 Nag 172 (173): 25 Ori L Jour 

1355, Gangaram y. Emperor. 

7. (1935) 1935 Oudh 116 (117) : 36 Cri L Jour 

377 : 1935 Cri Gas 206, Emperor v. 
Sadanand. 

(1925) 1925 Rang 219 (221): 3 Bang 55 ; 27 
Cri L Jour 254, Nga Wa Oyi v. Em- 
peror. 



General Provisions as to Inquiries and Trials 


1723 


proved that the approver accepted the conditions of the pardon;' that is, that the 
conditions ^vere fully explained to him, that he was free to accept or refuse the 
conditions and that he accepted the tender of pardon on a full understanding of 
such conditions.^ It is also open to a person who has accepted a pardon in the first 
instance bo resile from such acceptance and say that he may be tried in respect of 
the original offence in order that bis character may be cleared. In such cases the 
provisions of this Section do not apply and ho may be tried jointly with the other 
accused.^ 

4. Non-compliance with the conditions. 

Prior to the Code of 1898, the Magistrate or the Sessions Judge had to 
withdraw the pardon tendered to an approver under Section 337 or Section 338 
before the approver could be tried for the offence in respect of which the pardon 
was tendered.' Under the present Code, however, no such order is necessary and 
the only question, which the Court has to consider, before trying the approver for 
the original offence, is whether he has by some act or omission on his part failed to 
comply with the conditions of pardon.^ It is the duty of the prosecution to esta- 
blish that the approver has failed to comply with the conditions of the pardon, 
either, 

(a) by wilfully concealing anything essential, or 

(b) by wilfully giving false evidence.* 

The mere fact that his alleged associates in crime, against whom he had 
given evidence, have been acquitted* or that the Sessions Judge or the Magistrate 
is of opinion, that ho was not telling the truth® or that the facts stated by him are 
nob probable®, or the mere fact, that some discrepancies have been elicited from 


Note 3. 

1. (1860) 12 Suth W R Cr 80 (81). Queen v. 

Gogalao. 

(1924) 1924 All 564 (564) : 26 Cri L Jour 830. 
Palatt lini v. Emperor. A person to 
whom pardon is tondorod and who 
expresses a complete Ignorance and 
states, that be is indifferent whether 
a pardon is granted or not, is not a 
person accepting pardon and bo 
cannot plead the pardon in bar. 

2. (1898-1900) 1893-1000 Low Bur Rul 7 (8). 

Uga Thin Nu v. Queen-Empress. 

3. (1924) 1924 Mad 391 (391) ; 25 Cri L Jour 

210, Basireddy Narappa v. Emperor. 
Note 4. 

1. [See (1882) 8 Cal 560 (507), Empress v. 

Eabin Chundra Banikija.'\ 

2. (1901) 25 bom 675 (679), King-Emperor v. 

Bala. 

(1922) 1922 Sind 31 (.32) : 10 Sind L R 13l : 
23 Cri L Jour Gil, Emperor v. Haji 
Jiand. 

[See also (1910) 1019 Lab 449 (450) : 
1018 Pun Re Cr No. 24 : 10 Cri L 
Jour 926, Suraj Bhan v. Emperor. 
(1017) 1917 All 316 (317) ; 30 All 305 : 
is Cri L Jour 444, Khaili v. Em- 
peror.] 

2a(1985) 1035 Lab 709 (800) ; 1035 Cri Cas 
1067 : 37 Cri L Jour 70, Dip Cand v. 
Emperor. Onus of proving forfei- 
ture is on prosecution. 

3. (1900) 9 Cri L Jour 571 (575) : 32 Mad 173, 


Kullan V. Emperor. 

(1013) 14 Cri L Jour 401 (403) : 7 Low Bur 
Rul 1, 2/ga To Qale v. Emperor. 
(1015) 1915 Cal 307 (398) : 42 Cal 756 : 16 Cri 
L Jour 120, Emperor v. Saber Akunji. 
(1015) 1915 Cal 667 (673) : 42 Cal 656 : 16 
Cri L Jour 65, Sashi RajbanshiY. 
Emperor. 

(1902) 1902 Pun Re Cr No. 34 page 88, (91, 
93), Kantuar Singh v. Emperor. 
(1904) 1 Cri L Jour 1082 (1037) ; 1904 Pun 
Re Cr No. 31, King-Emperor v. 
Kadu. 

(1906) 3 Cri L Jour 342 (343) : 1905 Pun He 
Cr No. 59, Bahadur v. Emperor. 
(1889) 1889 Pun Re Cr No. 6, page 40 (42), 
Empress v. Musammat ^[iriama. 
(1900) 3 Oudh Cas 245 (246K Queen-Em- 
press V. Dehi. 

(1930) 1030 Mad W N 773 (775). Soliyan v. 
Emperor. 

(1902) 1902 Pun Re Cr No. 24, page 69 (72), 
Hargalal v. Emperor. 

(1895) 1895 Pun Re Cr No. 15. page IT (50), 
Habihulla v. Empress. 

(1920) 27 Cri L Jour 77 (79):9liiia Cas 
253 (Lab), Ahmed V. E»r peror, 

[Seo also Note 5 infra.} 

4. (1895) 1895 Pun Re Cr No. 1.5 p.tge 47 (49), 

Habihulla v. Empress. 

5. (1870) 14 Suth W H Cr 10 (10). Queen v. 

Petambar Dhoobee. 

6. (1901) 3 Bom L R 480 (502), King^Etnperor 

V. Trimbaka. 


Seo. 339 
Notes 

8—4 
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him in cross-examination^ or that there are certain inconsistencies in his evidence 
on immaterial points,® is not sufficient to show that the conditions of the pardon 
have not been complied with. Where, however, the approver wilfully introduces 
discrepancies into his deposition, in order that the Court may hold that he is 
not a reliable witness, he forfeits his pardon.® 

It is not strictly necessary that the prosecution should have actually 
examined the approver as a witness, both before the Magistrate’s Court and the 
Sessions Court, before proceedings are instituted against him for non-compliance 
with the conditions of pardon. It is enough if he is shown to have made a 
statement absolutely inconsistent with the statement that he made at the time 
the pardon w’as tendered to him.'® Where the evidence given by an approver 
in the Sessions trial is not a compliance with the conditions of the pardon, the 
fact that he gave evidence in accordance with the conditions before the committing 
Magistrate does not save him from being proceeded against, under this Section." 

5. "Wilfully concealing anything essential.” 

The prosecution has to establish that certain essential facts were within 
the knowledge of the approver, and that he had wilfully concealed such facts.' 
The mere fact that the approver absconded at the time does not amount to a 
wilful concealment of anything essential within the meaning of the Section.^ 

As has been seen in Note 9 to Section 337, ante, it is the duty of the 
approver to make a thorough and complete disclosure of all facts within his know- 
ledge bearing upon the ofifence or offences in respect of which he is giving evidence. 
Thus he is not bound, in fulfilment of the conditions of pardon, to make any 
disclosure relative to any offence which was not being inquired into at the time.® 

6. Effect of pardon. 

Where pardon is tendered to a person, on condition that he should make 
a true and full disclosure of the whole of the circumstances within his knowledge 
relative to the offence, it is a matter of utmost importance that the strictest faith 
should bo kept with liim.' Thus where a person is granted a pardon, and being 
under tlio impression tliat he has freed himself from the consequences of his 
incriminating statements, he makes a disclosure of bis complicity in offences other 
than those in respect of which he was granted a pardon, it would be improper 
to institute proceedings against him in respect of such other offences.^ 

Sec uho Notes to Section 337, ante. 


7. (1902) 1902 Puu Re Cr No. 34, page 88 

(93). Ku}iicar Singh v. Emperor. 
(192G) 27 Cri L Jour 7C8 (7G8) : 95 Iiid Gas 
288 (Oudh), Emperor v. Jagannath. 

8. (1880) 12 Cal L R 226 (229). Srinop v. Em- 

2 )cror. 

(1935) 1935 Lab 799 (800) : 37 Cri L Jour 
79: 1935 Cri Cas 1067, Dii)chand v. 
EmjJcror. 

9. (1920)27 Cri L Jour 77 (79): 91 Ind Cas 

253 (Lab), Ahmed v. Emperor. 

10. (1928) 1928 Lab 320 (323) : 9 Lab 008:29 

Cri L Jour 413, Ramnath v. Em- 
peror. 

11. (1915) 1915 Nag 92 (94) : 11 Nag L R 59 : IG 

Cri L Jour 417, Local Government 

V. Mullu. 

(1910) 11 Cri L Jour 254 (255) : 33 Mad 514, 
Jn re Alagirisamg Naicken. 


Noke 5. 

1. (1901) 3 Rom L R 489 (502), King Emperor 

V. Trimbaka Dewji. 

[See also cases cited in Note 4 foot* 
note 3.] 

2. (1916)1916 Low Bur 111 (112): 8 Low 

Bur Rul 357: 17 Cri L Jour 391, 
Maung Po Nla v. Emperor. 

3. (1919) 1919 Lab 449 (450): 1918 Pun Be Cr 

No. 24 : 19 Cri L Jour 926, Suraj 
Bhan v. Croton. 

Note 6. 

1. (1902) 1902 Pun Re Cr No. 34, page (83), 

Katiwar Singh v. Emperor. 

(1930) 1930 Mad W N 773 (775), SoHyan v. 
Emperor. 

2. (1926) 1926 Pat 279 (281, 237) : 5 Pat 171 : 
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7. Prooedure at the trial — Joint trial. 

Prior to the amendment of 1923, there was a conflict of opinion as to 
•whether nn approver, who had broken the conditions of pardon, could be tried for 
the offence for which he was tendered a pardon, along with the other accused, or 
whether his trial ought to be in a separate proceeding altogether. It was held in 
one set of cases, that there was no provision in the Code prohibiting a joint trial* 
and if an approver liad been committed in time, it was not illegal to try him 
jointly with the other accused for the original offence.^ It was however held in. 
another set of cases, that the trial of the approver on the original charge ought to 
be in a separate proceeding altogether, which should commence de novo after the 
case, in whicli ho had given evidence, had been fully heard and determined;^ and 
that he should not be put into the dock after his evidence is given to be tried 
jointly along with the other accused.^*’’ The proviso to sub-section 1 has been 
introduced by the amendment of 1923 which specifically provides that the approver 
should not be tried jointly with the other accused.^ 


27 Cri L Jour 967, A’i7t;jndlm6 ChoiC‘ 
clhury v. Emperor. 

Note 7. 

1. (1898)20 All 529 (530), v. 

Brij A'urrtin Man. 

(1899) 1899 Pun Re Cc No. 5, page 13 (16), 
Queen-Empress v. Sinqh. 

(190G)4Cri L Jour 142 (143); 29 All 24, 
Emperor v. Budhan. 

(1908) 8 Cri L Jour 445 (450): 1908 All \V N 
259 (2G1), SxiUan v. Emperor. 

[See also (1901) 25 Bom 675 (G79), 
Kinq-Emperor v. Bala and Narain. 
(1920) 1920 Lab 222 (223): 22 Cri L 
Jour 128, Daulal v. Emepror."] 

2. (1907) 8 Cri L Jouc 153 (153): 31 Mad 272, 

In re Arunachallam. 

(1901) 24 Mad 321 (324), Queen- Empress v. 
Rawiasrtnij/. 

(IA02) 14 All 502 (507), Queen-Empress v. 
Mulua. 

(1924) 1924 Mad 391 (301); 25 Cii L Jour 
210, Bassireddi Xarappn v. Empe- 
ror. 

(1892) 15 Mad 352 (354), Queen-Empress v. 
llama Thevan. 

(1901) 3 Bom L R 489 (602, 503). Kinq-Em- 
peror V. Trimbala Deivji. The ap- 
prover was convicted on bis own 
plea. But sentence was only post- 
poned till after the trial of co-ac- 
cused. Held prooedure illegal. 
(1903) 6 Oudb Cas 236 (237). Chohhe v. 
Kinq-Emperor. 

(1892) 14 All 336(338, 339), Queen-Empress 
V. Sudra. 

(1870) 14 Sutb W R Cr 10 (10), The Queen 
V. JHtambar Bhoobee. 

(1902) 4 Bom L R 826 (827), Emperor v. 
Bei'appa. 

(1903) 1903 Pun Re Cr No. 4. page 11 (14). 

Ghulam Mohamed v. Crown. 

(1900) 13 C P L R 123 (123), Empress v. 
Pnivan. 

<1881) 7 Cal L R 66 (67), In the mailer of 
Joxjudee Paramanaich. 


(1922) 1922 Sind 31 (32): 16 Sind L R 131: 
23 Cti L Jour 611, Crown v. Haji 
Jind. 

(1900) 27 Cal 137 (139), Queen-Empress v. 
Natu. 

2a (1892) 14 All 502 (607), Queen-Empress v. 
Mulua. 

(1908) 7 Cri L Jour 245 (249): 1907-00 Upp 
Bur Rul Cr. P. C. 7, Nga Po Hnan 
V. Emperor. 

(1882) 1882 All W N 31 (32), Empress v. 
Samcharan. 

(1892) 15 Mad 352 (354), Queen-Empress v. 

Thewan. Tbe approver should 
be duly committed before a Sessions 
Judge can take cognixanco of tbe- 
caso. 

(1891) 1891 All W N 182 (183), Queen-Em- 
press V. Piari. The committing Ma- 
gistrate cannot withdraw pardon 
and commit the approver along with 
the other accused. 

(1894) 22 Cal 50 (70, 71), Queen-Etu 2 )ress v. 
Jaqat Chandra. 

(1873) 10 Suth \Y R Cri 43 (43), Queen v. 
liipro Doss. .A formal order of com- 
mittal is necessary before a Sessions 
Judge can take coguiicauce of a case. 

(1877) Ratanlal 119 (119), Queen-Empress 
V. Kushya. (Do.) 

(1865) 4 Suth W R Cri L 4 (4), Be Doda. 
(Do. 

(1893-1900 1893-1900 Low But Rul 536 
(637 , Nga Aung Burin v. 

Empress. The Court of Session 
cannot take cognizance of a ca.ic un- 
less the approver had been duly 
committed by a Magistrate. 

(1931) 1981 Oudb 113 (111): 1931 Cri Cas 
273: 32 Cri L Jour 91: 0 Luck 386, 
Bam Dotan v. Emperor. Joint com- 
mittal of approver along with other 
accused illegal. 

3. (1935) 1935 Oudb 226 (228); 35 Cri L Jouc 
889: 1935 Cri Cas 336, Chauhan v. 
Em peror. 


Seo. 389 
Note? 
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Until the termination of the trial in which the approver has given evidence, 
he has to be in judicial custody unless he had already been admitted to bail (See 
sub-section 3 to S. 337, ante). At the termination of the trial, however, he should 
be discharged by the Court which tries the case. But the Crown may re-arrest 
him and proceed against him for the ofifence in respect of which he was granted a 
conditional pardon, if so advised.* That is, as has been seen in Note 2 already, if 
the Public Prosecutor certihes that the approver had failed to comply with the 
conditions of the pardon. In such proceedings the approver is entitled to plead 
the tender of pardon and the compliance of the conditions thereof in bar of the 
trial for the original offence, and the Court has to decide and give its finding as to 
that plea. See Section 339-A, infra and the undermentioned cases.® 

8. Plea of pardon in bar.— See Section 339-A, infra. 

9. Use of statements made by the approver— Sub-section 2. 

Sub-section 2 provides that any statement made by a person who has 
accepted a tender of pardon may be used in evidence against him in case he is 
proceeded against under this Section for non-compliance with the conditions of the 
pardon. Thus, the admissibility of such a statement is not affected by Section 24 
of the Evidence Act, which applies only to "confessions” made by an accused 
person.^ Before, however, the statement is used in the trial against him, it is 
necessary that it should be properly proved, that it should be put to the approver 
and that he should be asked if he desired to offer any explanations thereon.^ 

Sub-section 2 is wide enough to include the disclosure made by the approver 
before the Magistrate, at the time of the tender of pardon to him.® See Notes to 
Section 337, ante. 

It is not absolutely necessary that the approver should have been examined 
as a witness as provided under Section 337, sub-section 2 before any statements made 


4. (1910) 11 Cri L Jour 702 (703, 704) : 87 Cal 

845, Emperor v. Abani Bhushan. 
(1922) 1922 Sind 31 (32): 16 Sind L R 131; 
39 Cri L Jour 611, Emperor v. Haji 
Jind. 

(1699) 23 Bom 493 (494), Queen-Em 2 >res$ v. 
BJtan. 

(1909) 10 Cri L Jour 418 (419): 5 Nag L R 
134, Emperor v. Mohan. 

5. (1900) 4 Cri L Jour 34C (354): 30 Bom 611, 

Emperor v. Kothia. Notwitbstand* 
iug its withdrawal or declaration of 
forfeiture by a Magistrate or Judge 
— Decided before amendment of 
1923. 

(1922) 1922'Bom 177 (177); 46 Bom 120: 22 
Cri L Jour 620, lie Dagdoo. 

(1889) 11 AH 79 (^\), Queen-Empress v. 
Ganga Cliaran. 

(1915) 1915 All 245 (246): 37 All 331: 16 Cri 
L Jour 483, Mahhdoom Bahsh Shah 
V. Bashvn Ali. 

(1920) 1920 Lab 376 (376): 1 Lab 218: 21 
Cri L Jour 518, Channan Singh v. 
Crown. 

(1911) 12 Cri L Jour 326 (326); 7 Nag L R 
65, Emperor V. Kachri. 

Note 9. 

1. (1882) 8 Cal 660 (566), Empress v. *Yo6i» 
Chandra. 


(1916) 1915 Nag 92 (95): 16 Cri L Jour 41T 
(420): 11 Nag L R 59, Local Govern- 
mer^t v. Mulu. 

(1920) 1920 Bom 270 (280) : 22 Cri L Jour 
68 (F B), Emperor v. Cunnrt. 

(Shah, J., contra.) 

(1933) 1988 Lab 910 (912): 35 Cri L Jour 
168: 1933 Cti Cas 1297, Anup Singh 
V. Emperor. 

(1897) 1897 Pun Be Cr No. 3, page 4 (6)> 
Bhallu V. Queen-Empress. 

(1871) 8 Bom H C R 103 (107), Beg v. Ali- 
bhli Mitha. 

[But sec (1928) 1928 Lab 820 (322) ; 
9 Lab 608 : 29 Cri L Jour 413, Ram 
Nath V, Emperor. 

(1867) 8 Sutb W B Cr 53 (54), Queen 
V. Badanath Dosadh. Decided under 
Code of 1861 which contained no 
provision corresponding to sub- 
section 2. 

(1867) 8 Sutb W R Cr L 14 (14), Be 
Pudunth. (Do.)} 

2. (1925) 1925 Nag 172 (173) ; 25 Cri L Jour 

1355, Gangaram v. Emperor. 

3. (1925) 1925 Nag 172 (173) : 25 Cri L Jour 

1355, Gangaram v. Enxperor. 

(1928) 1928 Lab 320 (322) : 9 Lab 608 : 29 
Cri L Jour 413, Nath v. 

Emperor. 
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LiEIst.«AiJ 4. AW 

• t U- * Thouflh the statement or deposition 
hv him are used in evidence against him. h ^ confession, and the 

tL rprovor is not strictly a <=°f "f ^,^,4 the facts contained therein should 

,r,d«.cc, and i^^sn^t effects the innsdiction of the 

Tder Section 537.^ The “P^^^^regX application ^to the High Court, and 
a"leutr"oTr!/tc«cc°hy the Sessions Judge is not auffic^oo.^^ prosecution of the 

^ The discretion vested in the H.gh Court to^^^^^ 4 

approver for perjury should he eserc. cd^">^,^^^ shows that ‘^0 “ere fact 

for^obtaining the previous sanction cannot be a 

mrec^l^Tghi' prosecution.^ The J, aecid e the cardinal d^- 

carefully consider all t le ciic _ Tilinsl 9 Ch L Jour 283 _ (284) ; 82 Mai 47 


inr s^erf T 

Emperor v. Motilol ) . . 

4. (1900) |^0r;„I'cr Nu U (F B), Su6a v. 

Emperor. . 1907-09 

^VpVbJ; K C. 7 ! Nja Fo Hnan 

V. a Cti L Jour 153 

\?5"3‘) IVaf 87l"Fn ra Arana- 

challavi ] . . f.. L Jour 

6. (1934) W34 Pc^U (40 ) ^Uah 

(1915) mtS-aOJ (308): 16 CriL Jour B15, 

,1030)^S Nag 2^59 W^31 L ^Jc- 

t^liu stua^ V. ■ jrnn.rn,W.n 
SarUar. 

'• (96? 5rsbi ^ 

Sfex. S“ 

(1900) Ol"® 137' (139). yK«n-£n.i.rr4s v. 

f,^^"eaiou(3,toprosecuie<orW^^^ 

:a‘?ura“cr\Vrcoreurciurulo( 
the prosecution. 


Seo. 339 
Notes 
9—10 


. • • ^ — - - 

9 TiOOSi 9 Cri L Jour 283 (284) : 32 Mad 47, 
The Emperor v. iladiga i^allavadu. 
ooQ\ ^ aos All W N 18 (14), In re, the ap- 

^ pifcrtiioH o/f)*e Magistrate of Bash, 

(18971 24 Cal 492 (493), Queen-Empress -v. 

^ Manicka Chandra Sarkar. 

(1904) 1 Cri L Jour 793 (793) : 1904 Pun Ro 
^ Cri 10, Crown v. Bulaka bingh. 

(1910) 13 Cci L Jour 451 (-lol) : lo lad Cas 
' 83 (Lab). Emperor v. Baja. 

(1929) 1929 Oudb 527 (527) • nn^ 

625 ; 5 Luck 452 : 31 Cn L Jour 204, 
Emperor v. Qhasitey. Held sanction 
could be granted only i£ a certificate 
from Public Prosecutor is produced 
—It is submitted that such a con- 
dition is not imposed by the Section 

itself. 

3 (1934) 1934 All 43 (45) : 1934 Cti Cas 74: 

50 All 288 : 35 Cn L Jour 444, 
fiHipcror Y. Mathura. 

X (1934) 1934 All 43 (45) ; 1934 Cri Cas 74 ; 50 
i. (lJd4) 1^^^ ^ Emperor 

(1914)15Cr'i^L“jout 76 (77) : 22 Ind Oas 

426 (All), i'^'mperor V. 2^od»f<J. 

(1925) 1925 Rang 2S6 (280) : 3 Rang ^.-4 . 

^ 26 Cti L Jour 1390, Empe ror v. ^<ja 
BoGyi. Statemout ul iho t'aic of 
tender of pardon cannot (oim the 

basis for perjury. . . 

[But see (1933) 1'..'33 Lab oGb (869) . 
35 Cti L Jour 111. 1933 Cn Cas 
1113. ' • Hussaina. Unless 

it is established that one of the 
st;itemvuts was made under uuauo 
influence. i 
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Sec. 339.A 


tion whether the statement or confession was true and voluntary.® If it 

is of opinion that such previous statement is true on the facts before it, then his 
subsequent statement ought to be false, and in such cases, it is not only desirable 
but also expedient to sanction the. prosecution.® If, however, the first statement or. 
confession is not true, but that his later statement is the true one, then the 
inference may be drawn that the first statement or confession was obtained by 
threat or inducement and in such cases, it would be undesirable to sanction the 
prosecution.^ The High Court has also a discretion in cases where the approver 
is induced to make certain statements in connexion with a capital charge, to allow 
him every possible locus paenitentiae in respect of such a statement.® Where the 
approver is proceeded against for the original offence itself in respect of which ho 
was tendered a pardon, it is not proper to sanction his prosecution for perjury.® 
Such sanction should be granted only in case it appears to the High Court that a 
conviction for the original offence is unlikely for any reason, or that even on a 
conviction on the original charge, the sentence that could be passed would be too 
light in the circumstances of the case.*® 

Sub-section 3 merely imposes an additional condition to the institution of a 
prosecution for perjury and does not have the effect of overriding the provisions of 
Section 476, infra. Thus even where the sanction of the High Court is obtained, 
the prosecution could be instituted only in accordance with the. provisions of 
Sections 195 and 476.** The High Court may grant sanction for prosecution on 
the strength of a statement made by the approver, which is prima facie false ; it 
is not necessary that the approver should have been examined as a witness in the 
case as required by Section 337, sub-section 2, ante.^^ 


. , . , 3 3 9- A (i) Cotirt trying under 

of person under Sec- SccUon 339 (1 pevson wJio Jias (iccepted a tencie) or 

pardon shctll — 

(«) if the Court is a High Court or Court of Session^ before 
the charge is read out and explained to the accused under 
Section 271^ subsection (I), and 

{])) if the Court is the Court of a Magistrate^ before the evi" 
deuce of the witnesses for the prosec\ition is talcen^ ash the accused 


5. (1934) 1934 All 43 (45) : 1934 Cri Cas 74 : 5G 

All 288 : 35 Cri L Jour 444, Emperor 
V. Mathura. 

iSee also (1933) 1933 Lali 868 (8G9) : 
1933 Cri Cas 1113: 36 Cti L Jour 
111, Emperor v. Httssflinfl.] 

6. (1934) 1934 All 43 (45) : 1934 Cri Cas 74 : 56 

All 288 : 35 CriL Jour444, Emperor 
V. Mathura. 

(1924) 1924 Lah 90 (91) : 25 Cri L Jour 174, 
Emperor v. Waryam. 

[See also (1929) 1929 All 321 (322) : 
30 Cri L Jour 1157, Emperor v. 
Duhhu.'\ 

7. (1934) 1934 All 43 (45) : 1994 Cri Cas 74 : 

56 All 288 : 35 Cri L Jour 444, 
Emperor v. Mathura. 

(1932) 1932 Lah 307 (308) : 33 Cri L Jour 
485 : 1932 Cri Cas 421, Emperor v. 
Jairam Sirujh. 


8. (1914) 15 Ori L Jour 76 (77) : 22 Ind Cas 

428 (All), Eynperor v. Bodha. 

(1924) 1924 Lab 90 (91) ; 25 Cri L Jour 174, 
Emperor v. Waryam Singh. 

[See also (1929) 1929 All 321 (822) : 
80 Cri L Jour 1157, Emperor v. 
Duhku.'] 

9. (1932) 1932 Lah 307 (308) : 83 Cri L Jour 

485 : 1932 Cri Cas 421, Emperor v. 
Jairam Singh. 

10. (1927) 1927 Nag 189 (191) : 23 Nag L B 35 : 

28 Cri L Jour 645, Local Govern- 
ment V. Qamhhir Bhujua. 

11. (1927) 1927 Nag 189 (192) : 28 Nag L R 85 : 

28 Ori L Jour 645, Local Govern- 
metit V. Oambhir Bhujua. 

12. (1913) 14 Cri L Jour 64 (64) : 18 Ind Cas 

852 (Lah), Emperor v. Baja. 

(1906) 8 Cri L Jour 65 (88) : 1905 Pun Be 
Cr No. 41, Stiba v. Emperor. 
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whether he pleads that he has complied with the conditions on which 
the tender of the pardon was made. 

{3) If the accnsed does so plead, the Court shall record the 
plea and proceed with the trial, and the jury, or the Court with the 
aid of the assessors or the Magistrate, as the case may be, shall, 
before judgment is passed in the case, find tvhether or not the accnsed 
has complied ndth the conditions of the pardon, and, if it is found 
that he has so complied, the Court shall, notwithstanding anything 
contained in this Code, pass judgment of acquittal. 

Synopsis. 

... . Note No. Note No- 

Legislative changes. 1 Procedure under this Section. 3 

Plea of pardon. 2 


Other Topics. 


Duty of Court to explain. See Note 2, Pt. 2. 

Finding as to pardon essential. See Note 8. 
Pt. 4. 

Alagistrate's finding against plea — Immaterial. 
See Note 2, Pt. 3. 


Plea of pardon as preliminary issue. See 
Note 3, Pts. I to 3. 

Plea of pardon — Jury to decide. See Note 3. 
Pt. 5. 

Strict compliance with Section. See Note 2. 
Pt. 1. 


1. Legislative changes. 

This Section has been newly introduced by the Amending Act of 1923. 
See Note 3, infra. 


2. Plea of pardon. 

The procedure laid down under this Section should be strictly followed. ‘ It 

is the duty of the Court to explain the provisions of this Section clearly to the 

accused and to tell him that he is entitled to plead that he has complied with the 

conditions of the pardon.^ The mere fact that the accused raised such a plea before 

the committing Magistrate and that the Magistrate had given his finding on such a 

pica, does not absolve the Sessions Judge from the duty cast njjon him under this 

Section of asking the accused if he pleads compliance with the conditions of the 
pardon.'^ 


3. Procedure under this Section. 

Before the introduction of this Section in 1923, it was held tli.tt where the 

approver raised a plea that he had complied with the conditions of the pardon, it 

was the duty of the Court to decide and give a finding on that issue first, before 

trying him for the offence in respect of which the pardon was tendered.^ Such a 
course necessarily led to complications inasmuch as, in deciding the preliminarv 
i ssue, t he Court had very often to investigate into the facts of the case and to pre- 


Section 339- A — Note 2. 

1. (1929) 1929 Oudh 25G (25G); 30 Cri L Jour 

559. Itivari v. Emperor. 

(1925) 1925 Lab 15 (15) : 5 Lab 379 : 26 Cri 
L Jour 237, AH v. Emperor. 

2. (1925) 1925 Lab 15 (15): 5 Lab 379 : 2G Cri 

L Jour 237, AH v. Emperor. 

(1929) 1929 Oudb 256 (256) : 30 Cri L Jour 
559, Ilwari v. Emperor. 

8. (1929) 1929 Oudb 256 (256): 30 Cri L Jour 
559, iHoari v. Emperor. 


(1916) 1916 Mad 290 (290) : 16 Cri L Jour 

234 (235), In re Madiqa Volhiiijudu. 

(1915) 1915 Cal 667 (673) : 16 Cri L Jour 65 
(71) : 42 Cal 85G, Sashi Hojbnnshi v. 
Emperor. 

Note 3. 

1. (1906) 3 Cri L Jour 342 (343) : 1905 Puu Ro 
Cr No 59, Bahadur v. Emperor. 
(1917) 1917 Low Bur 143 (145): 17 Cri L 
Jour 337 (338): 8 Low But Rul 447 
Emperor v. Nga Bo Ket. 


\ 
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Seo. 339-A judge it on the merits.^ These cases are no longer of any importance in view of 

Note 3 this Section which provides specihcaliy for the procedure to be adopted in such 

cases.^ Under this Section, the accused should be asked at the very commence- 
ment of the proceedings, whether he pleads compliance with the conditions of the 
pardon. The Court has to record such a plea in case he so pleads and to proceed 
with the trial. In the course of the trial, however, and before judgment is pro- 
nounced, the Court should decide the question whether the accused has complied 
with the conditions of the pardon. If it is found, that he has so complied with 
them, the Court has to pass at once a judgment of acquittal, whatever its finding 
may be as to the guilt of the accused in respect of the offence.^ It is for the Crown- 
to prove that the pardon has been forfeited by the approver.^^ 

In a case triable by the jury, the question whether the accused has com- 
plied with the conditions of the pardon should be left to the jury to be decided^ 
like any other question of fact in the case.** 


Sec. 340 


340 . Eveiy person accused 

before any Crimi- 
Right of ac- nal Court may of 

cusedtohede- defended 


fended. 


by a pleader. 


340 .^^ (^) p&Tson ac- 
cused of an offence 

Right of per- d CTiVtlftal 

son against g • ± 

whom proceed- OoUTt^ OT Q/QdVif^St 

iufedYo Udi; proceedings 

fended and bis arc instHutcd Under 

competency to any 

be a witness. X , 

such Court, may ot 

right be defended by a pleader. 


• (Code of 1882— S. 340— Same as that of 1898 Code.) 

(Code of 1872 — S. 186, paras. 1 and 2.) 

186. Every person charged before any Criminal Court with an offence may of right be 

defended by any barrister or attorney of a High Court, or by any 
Jiifjht of accused to be pleader duly qualified under the provisions of Act No. XX ot 
defended. 1865, or any other law in force for the time being relating to 

pleaders. , . v 

Any such person may, with the permission of the Court (but not otherwise), employ any 

muVhtar or other person, not being a barrister, attorney or pleader, to assist him in hJS- 
defence. 


(Code of 1861— S. 432.) 

liighl of accused to be 432. Every person charged before any Criminal Court with 

defended by Counsel. an offence may of right be defended by Counsel or authorized agent. 


(1909) 9 Cri L Jour 671 (575): 32 Mad 173, 
Jiallan v. Emperor. 

(1913) 14 Cri L Jour 401 (403); 7 Low Bur 
Rul 1. Nga To Gale v. Emperor. 
(1902) 1902 Pun Re Cr No. 34, page 83 (93), 
Kunicar v. Emperor. 

2. [See the Reports of the Select Committee, 
1922.) 

[See also (1910) 11 Cri L Jour 254 
(255): 33 Mad 614, In re, Alagiri- 
sxvamy Naicken. 

(1933) 1938 Lah 910(911): 35 Cri L 
Jour 108:1933 Cri Cas 1297, Anup 


Singh v. Emperor.) 

3. (1988) 1933 Lah 910 (911) : 35 Cri L Jour 

168 : 1933 Cri Oas 1297, Anup Stngn 
v. Emperor. 

4. [See (1983) 1933 Lah 910 (912) : 35 Cri L 

Jour 168: 1983 Cri Oas 1297, Anup- 
Singh v. Emperor.) 

4a (1936) 1935 Lah 799 (800) : 37 Cri L Jour 
79 : 1935 Cri Oas 1067, Dipchand V. 
Emperor. 

6. (1910) 11 Cri L Jour 254 (■256): 33 Mad 614, 
In re Alagiriswamy Naicken. 
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(2) Any person against whom 
proceedings are instituted in any 
such Court under Section 107^ or 
under Chapter X, Chapter XI^ 
Chapter XII or Chapter 
XXXVI or under Section 552^ 
may offer himself as a witness in 
such proceedings. 


Note No. 

Scope. 1 

(a) “Proceedings .... under this Code." 2 

(b) Appellate and Revisional Courts. 3 

^‘May of right be defended." 4 

(o) .Accused’s right while in custody. 5 
(6) Choice of pleader. 6 


Note No. 


(c) Arguments. 7 

(d) Citing accused's counsel as witness. 8 

Court and pleader. 9 

“Pleader." 10 

(a) Muktears and other persons. 11 

Sub'section 2. 12 


Seo. 340 
Note 1 


Accused person — Meaning of. See Note 1, 
Pts. 1 to 7. 

Agents of the accused — Whether can appear. 
See Note 11, Pt. 3. 

Limiting of arguments — Power of. See Note 7, 
Pt. 5. 

Memorandum of appearance. Seo Note 10, 
Pt. 6. 


Pleader" — Whether includes persons other 
than legal practitioners. See Note 11, 
Pts. 3 to 7. 

Pleader — Interview withaccused to be allowed. 
See Note C, Pt. 3. 

Written arguments. See Note 7, Pts. Sand 9. 


Other Topics. 
% « 


1. Scope. 

The old Section which read " Every person accused before any crimiual 
Court may of right be defended by a pleader ” gave rise to speculation as to the 
scope of the word “ accused. ” Some decisions favoured a wide intorprotatioii 
of the word so as to cover any person over whom a Magistrate or other Court 
exercises jurisdiction.^ Conformably with this interpretation the Section was 
held to apply to persons against whom proceedings wore instituted under 
Chapter VIII^ and Chapter XI.® Other decisions however regarded the above 
definition as too wide and confined the word ' accused ” only to those persons 
who were accused of an otTence.* In conformity with this view tlie Section was 
held inapplicable to persons concerned in ijroccodings under Eivisiou (’ of 
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Sec. 340 Chapter 8.® It was also doubted whether pleaders could appear in proceedings 

Notes under Section 62 of the Code of 1861, corresponding to Section U4 of the 

1—2 present Code.® 

These questions are now set at rest by the recent amendment to the 
Section whereby it has been expressly made applicable not only to persons accused 
of an offence but to any person against whom proceedings are instituted under the 
Code in any criminal Court. ^ 

The Section is confined in terms to persons against whom proceedings are 
taken. But even complainants have been held to have the legal right to be 
represented by counsel ; of course when Government takes up the prosecution the 
officer acting on behalf of the Government will take the lead.® The Crown is 
entitled as of right to be heard by counsel or pleader in support of each 
prosecution whether in an original or appellate Court.® 

2. "Proceedings .... under this Code.” 

Proceedings under Chapter X are criminal proceedings.' An application 
by the Police for remand falls under Section 167 of the Code and can be held to 
be a proceeding instituted under the Code in a criminal Court. Therefore at least 
from the moment (after the 24 hours of arrest) that the accused appears before the 
Court, his right to be defended begins. Hence access to him by his legal advisers 
should be allowed, irrespective of whether a charge sheet has been sent up or not.^ 

Both before and after the amendment, it has been held that a person with 
regard to whom a preliminary enquiry under Section 202 is being held is not 
entitled by any rule of law to intervene.® But he may watch the proceedings 
which means, not merely as an on-looker but instructing legal practitioners to 
watch the case on his behalf, with the leave of the Court, to assist the Court in 
making the investigation.* 

A civil Court making an enquiry under Section 476 does not thereby 
become a criminal Court and Section 340 will not apply to such proceedings. But 
the general practice is to hear pleaders on behalf of persons in civil and criminal 
matters and to secure their assistance as amicus curiae even when parties have 
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no right to be heard either in person or by pleader.® 

In a case decided before the amendment, it was observed that accused 
persons are not entitled to be represented before public officers in the absence of 
express statutory provision and that they are not entitled to be represented when 
being dealt with under Chapters 28 and 29 of the Code.® 


3. Appellate and Revisional Courts. 

The Section has been held to be as applicable to an appellate Court as to the 
Court in which the charge was originally brought, an appeal being to all intents 
and purposes a trial. ^ This was doubted in an earlier case (under the Code of 1861) 
but even there it was conceded that though this Section might not apply, the appel- 
lant’s right to be represented by an authorised agent was recognised by Section 417 
and Section 419 of the Code corresponding to Ssetions 419 and 423 respectively of 
the present Code.^ 

The right of persons to appear personally or by pleader before Courts exer- 
cising powers of revision is expressly excluded by Section 440.^ 


4. “May of right be defended.” 

The accused is entitled to be represented by a pleader.^ Where this right is 
denied, a re-trial will be ordered.^ It is necessary that notice of the date tixed for 
healing should he gi^en to the accused; for, otlierwise tlie riglit given under this 
Section cannot be exercised by him.-‘^ Full opportunity should be afforded to the 
accused to get proper legal advice and assistance before he is called upon to cross- 
examine the prosecution witnesses.^ It will not be giving him a reasonable time, 
to ask him immediately after the framing of the charge to cross-examine the prose- 
cution witnesses.* If the accused has had no sufheient opportunity before the 
commencement of the proceedings to engage a pleader, the proper course is for the 
Magistrate to proceed with the examinution-in-chief of the prosecution witnesses 
and then give the accused an opportunity of engaging a pleader by adjourning the 
case for a reasonable period, what is a proper period being a question for reasonable 
decision in each case.’* It must also be remembered, however, that the services of 
a counsel are necessary even when witnesses are examined-in-chief, not only to 
check loading questions but to prevent irrelevant evidence bjing recorded.® 
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A Magistrate exercises jurisdiction with material irregularity when he holds 
a trial at a place where the accused are totally incapable of making a proper defence 
and are deprived of the opportunity of being represented by a pleader/ Where a 
Magistrate held Court on a Sunday, it was held that, though holding Court on a 
Sunday, was in itself not an illegality, yet the effect having been to prejudice the 
accused and deprive him of the right given to him under Section 340, the conviction 
should be set aside.® A conviction was however allowed to stand, where, though 
the action of a Magistrate in accelerating a case had resulted in depriving the 
accused of the services of his senior counsel, the accused had nevertheless not been 
prejudiced thereby.® 

An appellant is entitled to be heard through his pleader^® and a Judge contra- 
venes the provisions of the Code in deciding an appeal without hearing counsel 
and on such a date as to make it physically impossible for the counsel to attend, 
when the Judge had before him a petition from the accused’s counsel praying to be 
heard/^ 

When a person is not defended, the Magistrate or Judge ought, in the interests 
of justice, to test the accuracy of statements of witnesses by questions in the nature 
of cross-examination,^® and in the cases of ignorant individuals accused of technical 
offences, to assist them in putting up obvious defensive pleas. 

5. Accused's right while in custody. 

The Section not only contemplates that the accused should be defended 
by pleader at the time proceedings are actually going on, but also implies that he 
shall have a reasonable opportunity, if in custody, of getting into communication 
with his pleader and preparing for his defence.^ So, when accused is on remand, 
he has a right to have access to legal adviser subject to such legitimate restrictions 
as may be necessary to prevent interference with the course of investigation.® A 
remand is a process of Court and it would be an abuse of that process if the police 
were to take advantage of it to prevent the accused from having access to his 
legal advisers. The High Court could, therefore, interfere under Section 561-A to 
prevent such abuse.® 
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Where the accused were arrested aud placed in custody and then suddenly 
called upon to conduct their case without any opportunity having been given to 
them of obtaining legal assistance, the procedure was held to be irregular.^ 

Pending his trial, a police officer was put under certain restraints by his 
superior officers which hampered him in arranging for his defence. It was held, 
that full opportunity should be given to the under. trial officer to consult his legal 
advisers and that all reasonable facilities should be afforded to him for the conduct 
of his defence.^ While it is beyond the province of the High Court to interfere 
with the discipline of the police force, or the exercise by the superior officers 
of their lawful powers, it is nevertheless bound to satisfy itself that the conditions 
under which the accused is being tried do not hamper him in his defence.® 

Although sufficient means should be adopted to prevent under-trial prisoners 
from escaping when holding an interview with their vakils, police or other persons 
should not be placed sufficiently near to overhear their conversation.^ 

6. Choice of pleader. 

Prisoners are to have the fullest opportunity to execute vahalalnamas to 
whomsoever they please.^ 

An accused person has a right to be defended by a pleader of his choice and 
a Magistrate has no right to tell him to engage another pleader as the one he had 
engaged did not know how to behave.^ The Magistrate is bound to afford the 
accused and his friends every opportunity of making his defence and should not 
personally interpose between them. He is not justified in refusing the pleader an 
interview with the accused or a seat in Court.® A Judge cannot, however, be said 
to act contrary to Section 340 by interfering in a dispute between a counsel 
assigned for the defence and another counsel who is asked to associate himself with 
the former and in deciding that the defence should he conducted by the former."* 

7. Arguments. 

A Court is bound to hear arguments offered at any criminal trial or 
proceeding.^ It is not a question of indulgence but of right, as it is an olementary 
principle of law that no order ouglit to bo made to a man's prejudice without hoar- 
ing him. R efusal to he ar ar guments is not a mere irregularity but an illegality.® 
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But where the pleaders do not attend on the day fixed for hearing arguments, the 
Court can pronounce judgment without hearing them*, and a Magistrate may' cut 
short an argument which has proceeded for an inordinate length of time.® Where 
a Court witness was examined after the close of both parties’ case and arguments^ 
and the Magistrate was not requested to hear further arguments, it was held that 
no objection could be entertained in revision.® 

Where a counsel is entitled to be heard, he is entitled generally to be heard 
by an oral address and not by a written speech.^ The practice of allowing counsel 
to file memoranda of arguments has been held to be improper, especially so when 
they are taken behind the back of one of the parties.® Not hearing counsel, but 
requiring him to file a written argument, . is, however, not an illegality but an 
irregularity which may be waived.® Where a counsel on behalf of his client is 
entitled to be last heard in the matter, he cannot be deprived of the right'® but 
the violation of the right is only an irregularity which may be cured by 
Section 537." Writing of judgment during the arguments is irregular, but 
curable under Section 537.'^ 


8. Citing accused's counsel as witness. 

It is very reprehensible for the prosecution to call as a witness, in the course 
of the proceeding, a counsel who is actually defending an accused person. It not 
only affects the proper conduct of the defence but gives a handle to the prosecution 
to prevent a counsel who is acquainted with the facts of the case from conducting 
the defence. If the prosecution wants to call the defence counsel as a witness, 
sufficient notice ought to be given to the accused to enable him to engage a compe- 
tent counsel.' Where the accused’s counsel is cited as a witness the rule as to 
exclusion of witnesses from the Court will not apply to him for it would conflict 
with the provisions of Section 340." 

It is desirable that counsel do not appear in cases where it is probable their 
evidence would be material.® No self-respecting counsel would like to conduct a 
case for the defence after having been called as a witness for the prosecution.* 
The real objection is not to his giving evidence (because he is a competent witness) 
but to his continuing as a counsel in the case in which he knows he is likely to be 
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examined as a witness.* 

A pleader who is himsSlf interested in a case ought not to appear for the 
accused, as he is prone to allow himself to be swayed by his own feeling.® 

9. Court and pleader. 

A Magistrate should not conduct himself unpleasantly towards persons 
brought before him for trial or their legal advisers;* and it is highly improper for 
the Court or for persons in charge of the prosecution to intimidate either the 
accused or the pleaders appearing for them.® 

A Magistrate has no right to ask a pleader to sit down in the middle of his 
cross-examination because he was asking irrelevant questions. He could only rule 
out the questions as irrelevant. He cannot refuse to allow the pleader to cross- 
examine witnesses or permit him to do so only on condition of his apologising for 
his previous contumacious behaviour.^ It is improper to suspend a pleader before 
the close of a case, as grave injustice might be done ‘to the clients by depriving 
them of his services.^** ** 

Advocates have ample discretion in the conduct of the case of which they 
are in charge and Courts cannot fetter their discretion by insisting that their case 
should be put to this witness or that.'* As a rule, the Court should leave witnesses 
to the pleaders to be dealt with.* 


A pleader has a general authority to act in the interests of his client in the 
manner lie thinks best; he cannot be charged with misconduct if he writes out 
petitions witliout asking the client and asks or advises him to present the same.® 

As to the autliority of a pleader or counsel to make admissions on behalf of 
his client in criminal cases, sea tiie undermentioned decisions.®^ 

bile Judges sliould be carefulnot to offer discourtesy or insult to the profes- 
sional gentlemen who appear before them, counsel should also recognise tlioir 

responsibility and their duties towards the Court and to the public and should 

endeavour by their conduct to prevent any unpleasantness, and to avoid provoking 
tlio Court to offer discourtesy.^ ” 

Some latitude should bo allowed to a member of the bar insisting, in the 

conduct of his case, upon his question being taken down or his objections being 

noted, where the Court thinks the question inadmissible or the objections untenable. 

There ought to he a spirit of give and take between the Bench and the Bar in such 
matters.'** 
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Dattatraiju Wnhalesh Ifclii. 
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It is improper to one and the same counsel to appear for two accused having 
conflicting defences.® 

It is not the duty of an advocate to approach the trial Judge and apprise 
him that in his opinion the man whose fate has been entrusted to his care has no 
defence to make. His duty is to protect his client as far as possible from being 
convicted except by a competent tribunal and upon legal evidence sufficient to 
support a conviction for the offence of which he is charged.® 


10. "Pleader.” 

The word ‘ pleader” means and includes a pleader, muktear, advocate, vakil 
and attorney of a High Court authorised by law to practise in any Court [see 
Section 4, Clause (r).] Rule 10 of the appellate side rules of the Bombay High Court 
debars advocates who arc not advocates on the original side from appearing, pleading 
or acting for any suit or in the High Court in any matter of ordinary original juris- 
diction, civil or criminal. Hence advocates on the appellate side do not come 
within the definition of pleader quoad the High Court Sessions.^ 

The question whether a vakil can act for a party in a criminal appeal from 
the original side of the High Court or whether the appearance can be only by an 
attorney depends upon the rules of that Court and is not concluded by anything in 
this Code.^ A Munsif's Court pleader comes within the category of "authorised 
pleader.”'^ But a person who is licensed to appear only in certain districts cannot 
be said to be authorised to practise in a Court beyond those limits. But it is in 
the discretion of the Magistrate to permit him to appear for an accused person. 
The discretion should, however, be exercised judicially and sparingly.^ 

A Magistrate lias no power to forbid a duly qualified pleader to appear.® No 
rakalat is necessary wlien an authorised pleader appears in defence of an accused 
person either at the original trial or in an appeal. A memorandum of appearance 
is sufficient.® Even this has been held to he unnecessary when the party also is 
present.*^ 

District Judges have no power to forbid legal practitioners from practising 
pending renewal of their certificates. Any sucli orders must proceed from the High 

Court.® 


11. Muktears and other persons. 

Under the Code of 1861, an accused was entitled to be defended by a 
muktear* or authorised agent.* 

The law now relative to this right is contained in Section 340 read with 
Section 4 W of the Code. Every person accused before a criminal Court may of 
right be defended by a pleader, and "pleader" (before the recent amendment) 


0. (1890) 1890 Pun Re Cri No. 13, p. (25). 

Jlira V. Lai Siyigh. 

9. (1924) 1924 Cal 257 (268, 269) ; 25 Cri L 
Jour 817 (FB), Emperor v. Barendra 
Kumar Chose. 

Note 10. 

1. (1934) 1934 Bom 70 (71) : 1934 Cri Cas 302 : 

58 Bom 456 (FB). Philip N. Godinho, 
In rc. 

2. (1928) 1928 Cal C75 (678) : 55 Cal 858 : 29 

Cri L Jour 1022, Satyn Narain 
Mohatn v. 

8. (1879) 2 Weir 402. 

4.(1918)1918 Upp Bur 56 (56) : 2 Upp Bur 
R 121 : 18 Cri L Jour 365, IT'. Cnlo- 
greedy, In re. 


5. (1869) Ratanlal 25 (25), Ecg. v. Dajee Man- 

sukhram. 

6. (1874) 2 Weir 402 (402) 

(1926) 1926 Pat 296 (298) : 27 Cri L Jour 
666, Subda Santal v. Emperor. 
(1924) 1924 Mad 192 (192) ; 25 Cri L Jour 73, 
Manihonda Lingayya v. Emperor. 

7. (1909) 9 Cri L Jour 305 (306) : 1 Ind Oas 

546 (Mad), lure Manirama Eeddi. 

8. (1931) 1931 Mad 688 (688) : 51 Mad 574 : 

1931 Cri Cas 960. In re Gopala 
Mcnon. 

Note 11. 

1. (1881) 6 Bom 14 (15), Inipcratrix v. Shiv- 

ram Gundo. 

2. (1862) Ratanlal 1 (2). Beg v. Bnmachandra. 
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included muktears and other persons, only if they had the Court’s permission to 
appear.^ The recent amendment of 1923 has done away with the necessity for 
permission so far as muktears are concerned. As regards other persons, the provi- 
sion regarding permission still holds good. An estate manager may be a pleader 
provided he has the permission of the Court to plead.* A Prosecuting Inspector 
may, with the Court’s permission, defend an accused person.^ In the undermentioned 
case, third class advocates in Burma would appear to have required permission to 
plead and act in a Sessions Court.® In a Madras case it was held that any person 
authorised by the accused may present an appeal on his behalf. 

Thougii prior to the amendment muktears required the Court’s permission 
to constitute them pleaders in a particular case, it was held that it would rarely bo 
a wise discretion on the part of the Court to refuse permission to a inuktcar to 
appear for the defence as it would be depriving parties of legal aid which they can 
frequently obtain at a moderate cost.^ 

The practice of permitting private vakils to defend parties is not illegal as it 
is left to the discretion of the Magistrate to hear such agents or not.® 

The discretion must be exercised in respect of each case individually and a 
general order prohibiting a person from appearing in any case in any Court or Courts 
is illegal.® If a person is aggrieved by the refusal of a Magistrate to allow him to 
appear in a particular case he may move the High Court in revision.*® But when 
the case is ended, it would be useless to proceed with a revision petition in respect 
of the order refusing permission ; the accused may, however, take it as a ground of 
appeal that ho has been deprived of legal assistance.** 

12. Sub-section 2. 

It was assumed in the undermentioned case* that the class of persons spe- 
oiiicd in this sub-section were accused persons and it was held that the Legislature 
removed, in the case of this particular class of persons, a disability which ordinarily 
attached to accused persons. According to another view the new sub.sectiou does 
not remove the restraint from any class of accused persons, but only makes it clear 
that the persons mentioned therein are not really accused persons to whom the 
restriction against being put on oath would apply." 

Even prior to this amendment it was held that the following persons were 
competent witnesses and tliat the restriction in Clause -1 of Section 342 did not 
apply to them : 


3. (1911) 12 Cri L Jour 111 (111) : 38 Cal 488. 

Ishan Chandra Bhul v. Emperor. 
(1886) RalauKil 314 (314), In re V enlidtesh. 
(1908) 7 Cri L Jour 21 (22) ; 30 All GG. In re 
Anunt Bam. 

(1911) 12 Cri L Jour 118 (118) : 4 Sind L K 
195, 2'opanmaU Sethmall v. Em- 
peror. 

4. (102G) 1926 Boin 218 (222) : 50 Bom 250 ; 

27 Cri L Jour 440, Dorahshah 
iJomunji Dtibash v. Emperor. 

5. (1030) 1930 Nag 150 (151); 26 Nag L R 172; 

1930 Cri Cas 506 : 31 Cri L Jour 419, 
Emperor v. Chntchhan. 

6. (1872*1892) 1872-1892 Low I3ur Rul 260, 

In re W. Calotjreedy. 

6a (187G-78) 1 Mad 304 (304), In re Subbn 
Aitala. 

7. (1911) 12 Cri L Jour 111 (112); 38 Cal 488, 

Ishan Chandra lihat v. Emperor. 

8. (1874) 7 Mad H C R App 37 (37). 


9. (1923) 1923 Mad 183 (181), B. No'jasioami 
Iyer, In re. 

(1902) 12 Mad L Jour 351 (351). In rc 
Krish namacharior. 

(1875) 2 Weir 400 (401). 

(1911) 12 Cri L Jour 111 (111) : 38 Cal 488. 
Ishan Chandra Bhat v. Emperor. 
JIuktears. 

(1870) 14 Suth W R Cri Cir 5 (5). 

(18G4) 1 Suth W R Cri 34 (34), Empress 
V. Sham Chand Choiedry. 

10. (1923) 1923 Mad 183 (183). In re No.ja- 

sivami Iyer. 

11. (1923) 1923 Mad 484 (185), In rc Atnhuri 

Saravayya. 

Note 12. 

1. (1925) 1925 CiilS22 (828): 52 Cal 721:26 

Cri L Jour 1191, Narendra Chajidra 
Budra I'al v Snbarali iShaiya. 

2. (1927) 1927 Cal 500 (511): 54 Cal 532 : 28 

Cri L Jour407, KrishenDoyal Jalan 
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Sec. 341 


General Provisions as to Inquiries and Trials 

1. Persons against whom an order of maintenance is sought under 

bection 488.® . .. 

2. Parties proceeded against under Section 145‘ and a party to proceedings 
under Section 133.® 

3. As regards persons proceeded against under Section 488, in a case 

decided after the amendment, it was held that by the omission of tlie 

word accused” in sub-section 9 of Section 488, the Legislature 

intended that such persons should no longer be looked upon as 
accused persons.® 

341 . ‘'K the accused, though not insane, cannot be made 

Procedure where to understand the proceedings, the Court may 
accused does not un- procood with the inquiry or trial : and, in the 
ings proceed caso of a Court Other than a High Court, if such 

inquiry results in a commitment or if such trial 
^suits m a conviction, the i)roceedings shall be forwarded to the 
1 ^ith a report of the circumstances of the case, and 
the 1-Jigh Court shall pass thereon such order as it thinks fit. 


Synopsis. 


- Note No. 

Scope. I 

Duties and powers of Court other than 

the High Court. 2 

Proceedings shall be forwarded to the 


_ Note No. 

High Court. 3 

High Court — Shall pass such orders 
as it thinks fit.” 4 

Criminal responsibility of deaf mutes. 5 


Other Toincs. 


Competency of Magistrate to make order under 
S. 5G2, infra. See Note 2, Pt. 3. 

Discrection of the High Court. See Note 4, 
Pt. 1. 

Enquiry as to state of miud of accused. See 
Note 1, Pt. 2. 

Findings as to inability to understaud. See 
Note 3. Pt. 3. 

Magistrate’s views— Whether to be stated in 
reference. See Note 3, Pt. 3. 
attempt to communication — Effect. See 
Note 2, Pt. G. 

Order for discharge. See Note 4. Pts. 3 to 5. 


Order for keeping in custody. See Note 4, 
Pt. 2. 

Persons of unsound miud. See Note 1, Pt. 1. 

Reference to High Court— Conditions for. See 
Note 2, Pt. 1 ; Note 8, Pts. 1 & 2. 

Remand for recording a conviction. See Note 

3. Pt. 2. 

Summary procedure. See Note 2. Pt. 7. 

Whore accused Is able to understand. See 
Note 1. Pt. 3. 

Whether a Magistrate can pass sentence. See 
Note 2, Pt. 2. 


1. Scope. 

The provisions of this Section do not apply to a person who is of unsound 
mind. They apply to persons who are unable to understand the proceedings from 
deafness or dumbness or ignorance of the language of the country or other similar 
cause. Where the inability to understand the proceedings is due to unsoundness 

• (1882-S. 341; 1872-S. 186, Para~3 and 1861-Nil.) 


V. Corporation of Calcutta. 

3. (1S90) 18 All 107 (108), Hira Lai v. Saheh- 

fan. 

(1889) IG Cal 781 (787), Kur Mahomed v. 
Bismullajan. 

4. (1925) 1925 Oudh 286 (28G):2GCri L Jour 

70, Mohammad Ayub v. Sarfaraz 


Ahmad, 

5. (1905) 2 Cri L Jour 675 (577) (Cal), Bira- 

wfijjdrt Ojha v. Emperor. 

6. (1925) 1925 Cal 339 (839) ; 25 Cri L Jour 

1091, Bachai Kalxvar v. Jamuna 
Kahoarin, 
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of mind the procedure to be followed is that provided for in Chapter 34.^ Where 
a Magistrate found an accused to be of poor wits and wanting in apprehension of 
the serious consequences of his acts and incapable of understanding anything, the 
High Court directed that the Magistrate should hold an enquiry into the question 
whether the accused was a lunatic at the time of the trial or at the time he 
committed the act, that if he found that he was not a lunatic at either of those 
times he should proceed under Section 341 and that if he convicted the accused he 
should report the case to the High Court.^ The fact that the accused is deaf and 
dumb does not prr se justify a reference under Section 341. He must also be 
unable to understand the proceedings. * 

2. Duties and powers of Court other than the HUh Court. 

If the Magistrate is of opinion that the accused cannot be made to under- 
stand the proceedings, he should nevertheless proceed with the enquiry for trial 
till the end and if it results in a conviction or committal, the proceedings should 
be forwarded to the High Court with a report as to the circumstances of the caso.^ 
He should not proceed to pass sentence on the accused, but having convicted 
him, should stay proceedings and report the matter to the High Court for orders." 
Neither is he empowered to pass an order under Section 562 of the Code.*^ 

The view being that it is impossible for a deaf mute to have lived to matu- 
rity without being able to communicate with his relatives, High Courts have in- 
sisted on Magistrates attempting to find out whether the accused (if he is deaf 
and dumb) has any friends or relatives who are accustomed to communicate with 
him, his antecedents and ordinary mode of life and the manner in which he was 
communicated with in the ordinary affairs of life. The Magistrate should attempt 
to get into communication with the accused with the assistance of his relatives.* 
The omission to attempt to communicate with the accused is clearly wrong; where 
there was such a failure and the High Court was not able to say that the ac- 
cused were not prejudiced, the conviction was set aside.® If no failure of jus- 
tice is, however, occasioned, the High Court may decline to interfere with the 
conviction.® 

Summary procedure is not suitable to the case of accused wlio cannot be 


Section 341 — Note 1. 

1. (1881) 5 Bom 262 (263). Empress v. lluscn. 
(1895) Ratanlal 832 (833), Queen’Empress 

V. Khasima. 

2. (1912)13 Cri L Jour 21 (24) : 13 Ind Gas 

216 (Mad), fn re, Adnln Yerrivadu. 

3. (1927) 1927 Lab 799 (799); 23 Cri L Jour 

656, Emperor v. Gtinya. 

(1929) 1920 Lah 840 (810) : 1929 Cri Cas 
568 : 10 Lab 566 : 29 Cri L Jour 
1104, Alla Din v. Emperor. 

(1893) 6 C P L R Or 38 (38), Empress v. 
Mulchnnd I'emraj. 

(1901) 3 Bom L R 371 (371), Emperor 
Dada Mahadu. 

(1882) Ratanlal 180 (181), Qticen‘Em 2 )rcss 
V. Trikam. 

(1873) 19 Suth W R Cc 37 (37). Doobri 
JIuUoai V. A Dumb person. 

(1926) 27 Cri L Jour 1097 (I097):97 1nd 
Caa 361 (All), Emperor v. Larhma 
Sinyli. 

(1904) 1 All L Jour 273jt (273n), Jai 


Narain v. Emperor. S. 341 docs not 
apply where the accused does, aud 
can be made to, undorstaud the pro- 
ceedings by signs. 

Note 2. 

1. (1897) Ratanlal 879 (879). In re .1 Dumb 

^fan. 

(1875) 2 Weir 403 (404). 

(1902) 4 Bom L R 825 (825). fn re A Deaf 
and Dumb Man. 

2. (1839) 1889 Pun Re Cr No. 37, page (110). 

Empress v. Oahna. 

(1011) 12 Cri L Jour 386 (387) ; 1 Tpp Bur 
Rul 57, Emperor v. Nya Sun Mi/in. 

3. (1912) 13 Cri L Jour 248(218) : 1 1 Ind Cas 

600 (Mad), AdJala Yerrivadu s'. The 
District Maijistratc of V i-.nijapatam . 

4. (1906) 4 Cri L Jour ill (145) (Bom), In re 

A Deaf and iHtmh Man. 

(1011) 12 Cri L Jour 386 (3.87) ; 1 Upp Bur 
Rul 57, Emperor v. Kga Han Mi/in. 

5. (1870-71) 6 Mad U C R App 7 (7). 

6. (1870) 2 Weir 402 (403). 
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made to understand the proceedings/ 

3. Proceedings shall be forwarded to the High Court. 

There should be a conviction or committal before a reference is made to the 
High Court. ^ If a reference is made before a conviction or committal, the record 
will be returned to the trying Magistrate to be reported by him only if he con- 
victs or commits the accused.^ 

In submitting a case to the High Court under this Section, the Magistrate 
must state his view of the conduct of the accused in the commission of the offence, 
his previous history and habits. There must also be a finding whether the 
accused was capable of understanding and did, in fact, understand the nature of 
the proceedings and the purport of the evidence given by the witnesses;® 
the report should also state the reason for the Magistrate's holding that the 
accused did not understand the proceedings, what means were used to make him 
understand them, and the reason why such means were unsuccessful.^ 

4. High Court — “Shall pass such orders as it thinks fit." 

The High Court has, in a case reported under this Section, full discretion to 
do whatever the circumstances of the case require. Although the prisoner had not 
been able to understand the proceedings and therefore those proceedings had not, 
according to the principles of English common law, constituted a fair and proper 
trial, yet, under special circumstances, if the High Court should think fit it might 
treat them as amounting to a sufficient trial and pass sentence according to the 
facts which seem to be established in the course of and as a result of those pro- 
ceedings.^ 

The unrestricted powers vested in the High Court in dealing with cases 
under this Section warrant its ordering that the accused bo confined in a suitable 
place of safe custody under the orders of the Local Government.® In serious cases, 
it is usually the practice to refer the matter to the Local Government.®®’ In the 
case of minor offences the accused is sometimes discharged.® Thus, an accused, who 
was deaf and dumb from birth and of limited understanding, committed house, 
breaking. Tlie High Court finding that sheer hunger had driven him to commit the 


7. (1906) 4 Cri L Jour 444 (445) (Bom), Tn rc 
A Deaf and Dumb Man. 

Note 3. 

1. (1897) Ratanlal 879 (879), In rc .1 Dumb 

Man. 

(1882) Ratanlal 180 (180), Qucen-Emiircss 

V. Trikam. 

(1900) 27 Cal .368 (3G9), Empress v. Somir 
Dowra alias Samir Baba. 

(1896) Ratanlal 83G (836), In re A Dumb 
Man. 

2. (1891) 1881 All W N 15 (15), Empress v. 

Mathnria. 

3. (1891) Ratanlal 696 (697), Qxicen-Emprcsi 

V. Samuel. 

(1897) R.itanlal 879 (879), In re A Dumb 
Man. 

4. (1897) Ratanlal 836 (836), In rc A Dumb 

Man. 

(189G)9GPLR Cr 38 (39), Empress v. 
Konda. 

Note 4. 

la (1935) 1935 Mad WN 1287 (1288). PwWic 
Prosecutor, Madras, In rc. No real 
trial can bo hold where tho accused 


canuot understand the proceedings. 

1. (1874) 22 Sulh W R Cr 35 (36), Dwarka 

Nath Haidar v. Noder Cltand 
Kavite. 

(1900) 27 Cal 3G8 (360), Empress v. Sotnir 
Botvra alias Somir Baba. 

(1911) 12 Cri L Jour 38C (38S) ; 1 Upp Bur 
Rul 67, Emperor v. Nga San Myin. 

2. (1889) 1889 Pun Ro Cr No. 87, page (140), 

Empress v. Oahna. 

(1911) 12 Cri L Jour 613 (614): 1911 Pun Re 
Cr No. 18, Emperor V. Dost Muiiaxn- 
mad. 

(1881) 5 Bom 2G2 (2G3), AJinpress v. Husen. 
(See also (1935) 1985 Mad W N 1287 
(1288), In re Public Prosecutor , Mad- 
ras. Accused unable to understand 
proceedings— }fis detention in cus- 
tody during pleasure of LocalGovern* 
monl was ordered instead of his trial 
being ordered to proceed.] 

2a [See (1935) 1935 Oudh 414 (416) : 1936 Ori 
Cas 984 : 96 Cri L Jour 880, Emperor 
V. Ram JUnno7irtr.] 

3. (1920)1920 Lab 333 (334) : 1 Lab 260; 21 
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offoDoe and that he had never been in arrest before, recommended that he should be 
made over to the father.'* In another case, when the accused was convicted on 
his own confession, indicated by signs, of an attempt to commit suicide, the High 
Court, in passing sentence of one day’s imprisonment, held that the unhappy con- 
dition of the unfortunate man must weigh very largely in his favour in consider- 
ing what course ought to be taken.® 

The High Court may also cause notice of the reference to be served on the 
accused so as to afford him another opportunity of being heard in the matter of the 
charge.® 

■When a case of a person unable to understand the proceedings is committed 
to the Sessions and the proceedings are submitted to the High Court, the law does 
not contemplate that the Sessions trial shall necessarily take place. It leaves it to 
the High Court to determine this after considering whether any benefit will bo 
likely to result, especially to the accused by such trial. ^ 


5. Criminal responsibility of deaf mutes. 

Though great caution and diligence are necessary in the trial of a deaf mute, 
yet if it be show’n that such person had sufficient intelligence to understand the 
character of his criminal act, he is liable to be punished.* 

In modern practice, want of speech and hearing does not necessarily imply 
mental deficiency. If the accused’s mind is sound, his inability to hear and speak 
does not excuse him from criminal liability. “ 

In the undermentioned case, the accused, who was charged with murder, was 
not punished as an ordinary offender, but kept in detention pending orders from the 
Local Government, because, in addition to being unable to understand the proceed- 
ings, ho was found to have been incapable, by reason of unsoundness of viind, from 
knowing that he was doing wrong;® and in other cases, when the accused's infirmity 
led to his acquittal of tho offence of theft, because it was the impossibility of 
bis being made to understand tho proceedings that prevented the High Court from 
determining whether ho knew tho nature of tho act committed or whetlicr ho acted 
with dishonest intention;'* the High Court declined to draw any presumption against 
an accused for the recent possession by him of stolen property, because his infirmity 
prevented him from offering any explanation he might have for such possession.® 

In dealing with a deaf and dumb person it is essential for a Magistrate, 
before convicting him and submitting his case to tho High Court, to record a finding 
to tho effect that he had sufficient intelligonco to understand the criminal character 
of bis act.® 
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Cri L Jour G21, Emperor v. Rahmnn. 
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Ata linm v. Empress. 
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Gantja. 

5. (1923) 1923 Pom 191 (194): 25 Cri L Jour 

(500, Emperor v. Khashaba Talyni 
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trial dispensed with, accused being 
insane at Ibe lime of otleuce. 

Note 5. 

1. (1917)1917 Bom 288 (288) : 18 Cri L Jour 
143 (143): 40 Bom 598, Emperor 


Deaf and Dumb — Afcwst’c/. 

2. (1911) 12 Cri li Jour 3-0 (388): 1 Upp Bur 
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8. (19C0) 27 Cal 368 (370), Empress v. .'s'lin/t*' 
Botrra alias Somir Bobo. 

4. (1871) 22 Sutb W RCr3.5(35). Queen v. 
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(1902) 4 Bom L R 296 (29(5), Kiny Emperor 
V. Monya. 

5. (1916) 1915 Mad 50 (50) ; 15 Cri L Jour 578 

(579), In re, Oomayan. 

0. (1980) 1930 Lab 01 (Gl) : 30 Cri L Jour 946 : 

1980 Cri Cas 32, Emperor \. Cunga. 


Sec. 342 


General Provisions as to Inquiries and Trials 

342 .^ ( 1 ) For the purpose of enabling the aocused to explain- 

any circumstances appearing in the evidence 
against him, the Court may, at any stage of any 
inquiry or trial, without previously warning the 
accused, put such questions to him as the Court considers neces- 
sary, and shall, for the purpose aforesaid, question him generally 
on the case after the witnesses for the prosecution have been 
examined and before he is called on for his defence. 

(2) The accused shall not render himself liable to punish- 
ment by refusing to answer such questions, or by giving false 
answers to them; but the Court and the jury (if any) may draw 
such inference from such refusal or answers as it thinks just. 

(3) The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence for or 


• (Code of 1882— S. 342— Same.) 

(Code of 1872— Ss. 193, 250, 342, 343 and 345.) 

193. The ^lagisCrnte may from time to time, at any stage of the inquiry and without 

Examination of accused Previously warning the accused person, examine him, and put 

such question.*; to him as he considers necessary. 

The accused person shall not render himself liable to punishment for refusal to auswer 
such questions, or for giving false answers to them but the Magistrate shall draw such infer- 
ence as may to him seem just from such refusal. 

Explanation: — The answer given by an accused person may be put in evidence against 
him, not only in the case under inquiry, but also in trials for any other offences which bis 
replies may tend to show he has committed. 

250. The Court may from time to time, at any stage of the trial, examine the 

accused person, and shall question him generally on the case 
Examination of accused, after the witnesses for the prosecution have been examined, and 

before be is called on for bis defence. 


Of the examination of accused persons. 

342. In all inquiries and trials, a Criminal Court may from time to time and at any 
Accused may be ques- stage of the proceedings, put any questions to the accused person 

tioned. which such Court may think proper. 

343. The accused person shall not be liable to any punishment for refusing to answer, 
Accused not ptinishnhle or for answering falsely, questions asked under Section 342, but the, 

for refusal to answer. Court shall draw such inference as seems just from such refusal. 

. 7 , , , 345. No oath or affirmation shall be administered to the 

Accused not to he sworn. , 

accused person. 

(Code of 1861— Ss. 202, 204 and 373.) 

202. It shall be in the discretion of the Magistrate, from time to time, at any stage 
r. • ^ T X of the enquiry, to examine the accused person, and to put such 

'.xaimnation of defen- hini as he may consider necessary. It shall be in 

^ ■ the option of the accused person to answer such questions. 

Accused person not to 204. No oath or affirmation shall be administered to the 

he sxoorn. accused person. 

373. The Court, at the close of the evidence on behalf of the accused person if any 

evidence is adduced on his behalf, or otherwise at the close of the 
When accused person case for the prosecution, may put any question to the accused 
may he examined. potsou which it may think proper. It shall be in the option of the 

accused person to answer such question. 



General Provisions as to Inquiries and Trials 


1745 


against him in any other inquiry into, or trial for, any other 
offence which such answ-ers may tend to show he has committed. 
(4) No oath shall be - administered to the accused. 

Synopsis. 


Note No. 


Legislative changes. 1 

Scope of the Section. 2 

(a) Applicability to summous cases 
and summary trials. 3 

{b) Applicability to trials before Pre- 
sidency Magistrates- 4 

(c) Applicability to proceeding under 
Chapter VIII. 5 

{(1) Applicability to proceeding under 
Section 363 of the Calcutta 
Municipal .‘^ct. 6 

{e) Applicability of Section to pro- 
ceedings under Section 488. 7 

(J) Applicability to proceedings 
under Section 47C of the Code. 8 
When questions should be put. 9 

(a) Examination after framing 

charge. 10 

(b) “Evidence,” meaning of. 11 

Examination must be by the Court 

itself and not by others. 12 

(n) iJe novo trial — Examination by 
successor. 13 

Natu re of examination contemplated by 

the Section. 14 

(<r) “Question him generally on the 
case.” 15 

“Without previously warning the 
- accused." 16 

Examination of pleader of accused. 17 

Written statement of accused, if suffi- 
cient. 18 

Examination by committing Magistrate. 19 


Note No. 

Examination of accused in Sessions 


trials. 20 

Refusal to answer — Sub-section 2. 21 

' Giving false answers — Sub-section 2. 22 

' Answers given, to be taken into consi- 
deration. 23 

(rt) Irrelevant answers. 24 

(6) Answers making defamatory 
statements. 25 

I (c) Answers amounting to contempt 

j of Court. 26 

! [d) Answer by one accused if can be 

considered against co-accused. 27 

Several accused — Each to be examined 

separately. 28 

Accused’s defence in general. 29 

Court, if can ask accused to give thumb- 

impressions. 30 

“No oath shall be administered to the 

accused" — Sub-section 4. 31 

(а) Examination of accused in a 

cross-case as a witness. 32 

(б) Applicability of Section to pro- 

ceedings under Section 14 of tho 
Legal Practitioners .Act. 32a 

(c) Applicability to proceedings 
under Section 115 32b 

Examination of accused — ^How record- 
ed. 33 

Destruction of record— Proof of exa- 
mination. 34 

Non-compliance with the Section — 

Effect of. 35 


Seo. 342 


Other Topics. 


Accused — Not in a diflorent trial. Seo Note 31, 
Pts. 3 to 7. 

Accused not on trial. Seo Note 31, Pts. 8 
to 12. 

Accused without pardon— Incompetent wit- 
ness. See Note 31, F-N (1). 

Additional evidence. See Note 9, Pts. 15 and 
18. 

Affidavit of accused. Seo Note 31, F-N (1) 
and (0). 

After amendment of charges. See Note 9, 
Pts. 17 and 18. 

After confession, not accused. Seo Note 31, 
Pt. 15a. 

After conviction, not accused. See Note 31, 
Pts. 14 and 15. 

After Court-witness. See Note 9, Pts. 16 
and 18. 

After re-call of prosecution witnesses. See 
Note 9, Pts. 8 to 14 and 18. 

After withdrawal, not accused. See Note 31, 
Pt. 16. 

Alternative or inconsistent defences. See 


Note 29, Pts. 3 and 4. 

Appeal — Continuation of case. See Note 31, 
Pt. 17. 

liombay Gambling Act, 1887. See Note 31, 
Pis. 19 and 20. 

Careful questioning. See Note 1.5, Pt. 5a. 
Circumstantial evidence and explanation. See 
Note 23, Pt. 2. 

Concerted stalements of co-accused. Seo 
Note 23, F-N {!). 

Contradictory statements of accused See 
Note 23. F-N (10). 

Counsel’s advice not to answer. Seo Note 21. 
F-N(l). 

Cross-examination of accused. See Note 11. 
Pt. 6 ; Note 35. Pt. 10. 

Defence how far to explain. See Nolo 29, 
Pts. 5a and 6 ; Note 23. Pt. 6. 

Defence not to aid prosecution. Sec Note 29. 
Pt. 5. 

Ellect of oath to accused. See Note 31, F-N 
(1) and (2). 

Effect of Secliou 289. Sec Note 20, Pt. 4. 
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Sec. 342 
Note 1 


Efiect of SoctioD 209. Ses Note 19, Pts. (1) 
and (2). 

ExamiDation after defeuce let in. See Note 9, 
Pt. ISa ; Note 35, F-N (1). 

Examination after further cross-examination. 
See Note 9, Pts. 8 to 18 ! Note 10 and 
Note 35, P-N (1). 

Examination before process — Illegal. See 
Note 31, Pt. 18. 

Examination by police patch See Note 21, 
F-N (6). 

E.xamination before trial begins. See Note 35, 
Pt. 14. 

Examination in cross-case. See Note 32 ; 
Note 15. F-N (2). 

Examination in wanant cases. See Note 3, 
F-N (3). 

lilxaminatiou of accused as if approver. See 
Note 14, F-N (6). 

Examination of accused not to aid prosecu- 
tion. See Note 14, Pts. 7 and 8. 

Examination under first part and under 
second part — Discretionary and manda- 
tory. See Note 2, Pts. 6 and 7 ; Note 9, 
Pts. 1 to 3 and Note 35. 

Evidence of co-accused in joiut trials. Seo 
Note 31. F-N (1) and (3). 

False answers — No offence. See Note 22 ; 
Note 31. F-N (1). (3), (C). 

Illegal discharge—Still accused. See Note 31, 
Pt. 13a and F-N (13). 

Illegal pardon^Still accused. See Note 31, 
Pt. 13. 

Inapplicabilitv to summons cases. See 
Note 3 ; Note 3, F N (3) ; Note 14, F-N (3) 
and Note 30, F-N (1). 

Joint statements of accused. See Note 35, 
F-N(l). 

Long composite questions. Seo Note 15, Pt. 8. 

Maintenance case is summons case. See 
Note 7, F-N (i). 

“No addition tostatemout before Magistrate." 
See Note 15, Pts. 2 and 3. 

No compulsion for confession. Seo Note 14, 
F-N 16) and (7). 

No examination before committal. See Note 
19 ; Note 1, F-N (1). 

No examination if no evidence against ac- 


cused. See Note 14, Pts. 3 and 4 ; Note 3, 
F-N (4) and Note 36, F-N (10). 

No inquisitorial proceedings against accused. 
See Note 14, Pt. 6 ; Note 21, Pt. 3 and 
Note 32, P-N (1). 

No lengthy examination if counsel appears. 
See Note 15, F-N (4). 

Non-compliance— Effect. See Note 85 ; Note 
15, P-N (2). 

Not in answer to questions — Not protected. 
See Note 31, P-N (6). 

Oath before Coroner. See Note 81, F-N (2). 
Object of examination. See Note 2, Pt. 4 ; 
Note 14, Pts. 1, 2, 11. 

Order under Section 468— No conviction. See 
Note 7, P-N (1). 

Pardon by Government subsequent to trial — 
Still accused. See Note 81, Pt. Idb. 
Personal examination of accused. See Note 
17. 

Potty cases and techuical offences. See Note 
85, Pts. 8 and 9. 

Prior convictions — Questions. See Note 14, 
Pt. 9. 

Proceedings under L. P. Act — Quasi-criminal. 
See Note 32- A, F-N (2). 

Prosecution instructing for examination of 
accused— Improper. See Note 12, Pt. 2. 
Questions and not statements of accused. See 
Note 2, Pt. 8 ; Note 18 ; Note 21, Pt. 7 
and Note 35, F-N (1). 

Record of evidence in maintenance cases. See 
Note 3, F-N (3). 

Record of refusal to answer. See Note 21, 
Pt. 4. 

Refusal to answer— No offence. See Note 21, 
Pt. 6. 

Refusal to give handwriting — Adverse infer- 
ence drawn. Seo Note 30, Pt. 3. 

Revision. See Note 35, Pt. 13. 

Section 164 statement. See Note 16. 

Statement not to be used against others. See 
Note 23, Pt. 12 ; Note 27. 

Statement of accused to be taken as a whole. 
See Note 23, Pt. 9. 

Time of questioning accused. See Note 31; 
Note 9 ; Note 9, F-N (2), (4) and (16) ; 
Note 14, F-N (3) ; Note 35, F-N (1). 


1. Legislative changes. 

Under the Code of 1861, it was nob incumbent on the Magistrate to examine 
the accused wljether before or after the close of the prosecution case. It was in 
the discretion of the Court to do so or not.^ In the Code of 1872 the discretionary 


Section 342 — Note 1. 

1. (1865) 2 Suth W R Cri 50 (60). Queen v. 

JIurnalh. Examination before com- 
mittal not necessary. 

(1865) 2 Suth \V R Cri L 11 (I2l (Do.) 

2. (1925) l‘J-25 Cal 361 (36.3) : 52 Cal 522: 26 

Cii L Jour G31, Debendra Narain 
SiiKjh V. Narcndra Narain Singh. 
(1863) 1 Iklad H C R 199 (200), Ex parte 
Virabhadra Gaud. 

(1868) 10 Suth W R Cri 25 (25), Queen v. 


SJiama Sunher. 

(1871) 16 Suth W R Cri 21 (22), In re 
Dmoo Roy. 

(1873) 19 Suth W B Cri 49 (50), Nihnonee 
Singh Deo Bahadoor v. Boma Churn 
Boy. 

(1064) 3 Mad H C R App 2 f3). 

[See also (1866) 1866 Puu Re Or 
No. 57, page 64 (66), Aseem v. 
Crown.] 

[But see (1868) 9 Suth W R Cii 62 
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nature of the examination was retained so far as enquiries and trials other than 
Sessions trials, were concerned. So far asSessions trials were concerned, such exa- 
mination was made compulsory * In the Code of 1P82, the purpose of the examina- 
tion was set forth in the Section. 

2. Scope of the Section. 

This Section provides for the examination by the Court of accused persons, 
and except under the circumstances and restrictions set forth in this Section, an 
accused person is incapable of being examined by the Court.' 

The Section is based on the principle involved in the maxim audi alteram 
2 )arte 77 i, namely that no one should be condemned unheard,^ and the accused should 
be heard not merely on what is prima facie proved against him but on every circum- 
stance appearing in evidence against him.® 

The Section does not purport to be only in the interest of the accused ; its 
object is to enable the accused to explain any circumstances appearing against him 
in the evidence; the intention of the provision is for the furtherance of justice and 
to enable the Court to decide the question of the guilt of the accused.* The result 
of the examination may be beneficial to the accused but it may equally be injurious 
to hira.*^ 

The Section consists of two parts, the first part giving a discretion to the 
Court® and the second part being mandatory f At anij stage of the inquiry or 
trial, the Court may put such questions to the accused as it considers necessary 
for the purpose specified in the Section. After the prosecution witnesses have 
been examined and before the accused is called on for his defence, the Court shall 
question generally on the case for the said purpose. 


(C3), Queen v. Bissessur Sein.l 
3, (19-25) 1925 Cal 361 (364) : 52 Cal 522 : 20 
Cii L Jour 631, Dehcndra Nnrain 
Singh V. Narcndra Narain Singh. 

Note 2. 

1. (1897) 19 All 200 (201), In the matter of tho 

Petition of Bnrhat. 

2. (1909) 9 Cri L Jour 50 (53) : 4 Nag L R 163, 

F.mperor v. Kissan Yessu. 

(1929) 1929 Siud 5 (6): 23 Sind L R 1: 29 Cri 
L Jour 932, Allah Vito v. Emperor. 
(1933) 1933 Sind 49 (52) : 1933 Cri Cas 175 : 
3-1 Cri L Jour 591, Ihrahxvi v. Em- 
peror. 

3. (1909) 9 Cri L Jour 50 (58) : 4 Nag L R 168, 

Emperor v. Eissan Yessu. 

•1. (1934) 1934 All 693 (694) : 1934 Cri Cas 860; 

35 Cri L Jour 879, Ishwnr Das v. 
Bhagwan Dns 

(1904) 1 Cri L Jour 854 (858) ; 17 C P L K 
113, Emperor v. Kalay Kisan. 

(1925) 1925 Cal 301 (305) : .52 Cal 622 : 20 
Cri L Jour 631. Dcbexidra Narain 
Singh v. Narendra Narain Singh. 

5. (1909) 9 Cri L Jour 50 (58) : 4 Nag L R 103. 

Emperor v. Kissati Yessu. 

6. (1920) 1920 Pat 471 (477) : 5 Pat L Jour 4.30. 

21 Cri L Jour 705. liaghu Bhutnji v. 
Emperor. 

(1925) 1925 Pat 723 (725) : 26 Cri L Jour 
927. Bameshar Singh v. Emperor. 
(1921) 1021 Sind 131 (132) : 16 Sind L R 
201 ; 25 Cri L Jour 191, IMnu v. 


Emperor. 

[See (1924) 1024 IJoin 334 (3.3.5) : 25 
Cri L Jour 1127, Emperor v. N<ira- 
yan Sayanna Kamathi.] 

. (1930) 31 Cri L Jour 013 (614) : 1-24 Ind Oas 
70 (Cal). Moyzuchlin Mean v. Em- 
peror. 

(1923) 1923 Cal 196 (lOP) : 50 Cal 22.3; 24 
Cri L Jour 198, Maznhur Ali v. Em- 
peror. 

(1925) 1925 Cal 361 (363) ; .52 Cal 522 : 20 
Cri Ij Jour (>3l, Dehcndra Narain 
Singh v. Narcndra Nnrnixi Siugh. 

(1926) 19-20 Cal 537 (538); 27 Cri L Jour 
406, M ahomed Ihi/iipic v. King-Em- 
2 fcror. 

(1928) 29 Cri L Jour 382 (38.3) ; 108 Ind Cas 
381 (Lab). Jim Khan v Empreror. 

(1918) 1918 Lah 318 (348) : 1918 Pun Re Cr 
No. 1 : 19 Cri L Jour 280, OhttUa v. 
Emperor. 

(1922) 19-2-2 Lah 45 (40) : 23 Cri L Jour 15i. 
Jlaji Muhammad Balmh v. Emperor. 

(1920) 1920 Lah 551 (552) : 7 Lah 56l : -ll 
Cri L Jour 1007, Baehhmon Singti 
V. Emperor. 

(1931) 1931 Lah 153 (151) ; 32 Cri Jour 
708 : 1931 Cri Cas 205. Bhim Sen 
Saennr v. Ktnpcmr. 

(1934) 1934 Pat 330 (330 : 65 Cri L Jour 
1322: 1931 Cri Cae 722, Shyama 
Charan Bnrthmir v. Emperor. 

(1927) 1927 Rang 19 (19) : 4 Rang 301 : 27 
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The power to question the accused in regard to the evidence which has 
been given must be distinguished from the power to record statements which the 
accused may offer to make; the Court can only properly question the accused 
under the conditions named in the Section, but it may record statements offered 
by the accused and to such statements this Section does not apply.® 

3. Applicability to summons oases and summary trials. 

The High Court of Madras has held that this Section does not apply to 
summons cases and that consequently it is not obligatory on the Court to examine 
the accused though it may be desirable to do so.' The ground on which the deci- 
sion proceeds is that in summons cases there is no procedure for calling upon the 
accused for his defence in Sessions cases and warrant cases (Sections 289, 256) 
but only for hearing the accused and that this Section, which requires the Court 
to examine the accused before the accused is called on for his defence has no 
application to such cases. A Full Bench of the High Court of Eangoon has also 
come to the same conclusion on the additional ground that the words in Sec- 
tion 245 namely “if he thinks fit” give a discretion to the Court to examine the 
accused or not and that such discretion is incompatible with the imperative pro- 
visions of this Section.^ The general trend of opinion of all the other Courts is, 
however, that this Section applies equally to summons as well as to warrant cases® 
and that the words “if ho thinks fit” in Section 245, have reference to cases in which 
the Magistrate is prepared to acquit the accused even on a consideration of the 


Cri L Jour 13G4, King-Emperor v. 
Kqa Vo Byn. 

(1027) 1027 Sind 175 (176) : 21 Sind L R 
331 : 28 Cti L Jour 417, Motankhan 
V. Emperor. 

(1934) 1034 All 735 (738) ; 36 Cri L Jour 33: 
1034 Cri Cas 036, liaghubar Dayal v. 
Emperor. 

8. (1S84) 1884 All \V N 84 (84). Empress v. 
Chattar Singh. 

Note 3. 

1. (1024) 1024 Mad 15 (17) : 46 Mad 758 : 24 
Cri L Jour 833 (F B), /‘onnuia'a^ti 
Odagar v. Itamaswami Thathan. 

2 (1931) 1931 Rang 244 (246): 1931 Cri Cas 
884 : 0 Kang 506: 32 Cri L Jour 1100 
(F B), Emperor v. Kga La Gyi. 

The folloiving cases are, in vietv of the 
above Full Bench Ituling, no longer good 
laiv '• — 

(1004) 1 Cri L Jour 737 (737) : 2 Low Bur 
Rul 230, KiHg-E7npcror v. Kyan 
Baio. 

(1807'1001) 1 Upii Bur Rul 82 (82). 

3. (1923) 1023 Rang 135 (135) : 25 Cri L Jour 
684, Mg. Shicc Kyi v. King-Em- 
peror. 

(1026) 1026 All 358 (358): 27 Cri LJour 405, 
Khacho Mai v. Emperor. 

(1026) 1026 Lab 667 (668) : 27 Cri L Jour 
1000, DemcUo v. Mrs. Demello. 

(1926) 1926 Nag 300 (300) : 22 Nag L R 65 ; 
27 Cri L Jour 632, Bhagwan v. Em- 
peror. 

{1035) 1935 All 217 (218) : 36 Cri L Jour 
1290 : 1935 Cri Cas 260, Sta Rrtm v. 
Emperor. 

(1922) 1922 Bom 290 (292) : 46 Bom 441 : 23 


Cri L Jour 45, Gulabjab v. Emperor. 

(1926) 1926 Bom 57 (61) : 50 Bom 34 ; 27 
Cri L Jour 165, B. N. Gamadia v. 
Emperor. 

(1931) 1931 Bom 195 (197) : 32 Cri L Jour 
719 : 1931 Cri Cas 339 (F B), Em- 
peror v. Janardhan Kashinath 
Abhyankar. 

(1914) 1914 Cal 663 (663) ; 41 Cal 743 : 15 
Cri L Jour 190, Hossein 

V. Emperor. In all warrant cases 
accused must bo examined. 

(1923) 1923 Cal 164 (164) : 40 Cal 1075 : 24 
Cri L Jour 3, Guhari Lai v. Em- 
peror. 

(1927) 1027 Cal 250 (253) : 54 Cal 280 : 28 
Cri L Jour 297, Bechu Lai Kayastha 
V. Injured Lady. 

(1922) 1922 Lab 45 (46) : 23 Cri L Jour 154, 
Haji Muhammad Baksh v. Emperor. 

(1931) 1931 Lab 153 (154) : 32 Cri L Jour 
708 : 1931 Cri Cas 265, Bhim Sen 
Sacnar v. Emiyeror. 

(1921) 1921 Tat 11 (12) : 6 Pat L Jour 174 ; 
22 Cri L Jour 427, Gulam Itasul v. 
King-Emperor. 

(1926) 1926 Sind 1 (3) : 20 Sind L B 34 : 26 
Cri L Jour 1554, Emperor v. Nabu. 

(1926) 1926 Sind 281 (282) : 19 Sind L R 
121 : 27 Cri L Jour 1290, The Crown 


V. Pario. 

[See also (1921) 1921 Bom 370 (371) : 
23 Cri L Jour 21, Emperor v. Bus- 
tomji Mancherji.] .. 

[But see (1927) 1927 Lab 268 (260): 
28 Cri L Jour 480, Kale Khan v. 
Emperor. Not applicable to sum- 
mons cases- 
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prosecution evidence as it stands without calling on the accused for his defence 
and without hearing him."* 

The Section applies also to summary trials, whether of summons cases® or of 
warrant cases® and the Court is bound to examine the accused under this Section, 
though by virtue of the provisions in sub-section 4 of Section 364, the Court need 
not make a record of such examination in the manner provided by Section 364.®^ 
The High Court of Madras^ and the Chief Court of Lower Burmah® have taken a 
contrary view. 

4. Applicability to trials before Presidency Magistrates. 

Presidency Magistrates are not relieved from the obligation of questioning 
the accused generally under this Section. The words “if any” in Section 370, 
Clause (f), cannot bo properly hold as modifying the provisions. of this Section as 
regards Presidency Magistrates.^ 

5. Applicability to proceeding under Chapter VIII. 

A person proceeded against under Chapter VIII of the Code (Security Pro- 
ceedings) is not a person accused of any act or omission punishable by law and this 
Section has no application to such cases. ^ 

6. Applicability to proceeding under S. 363 of the Calcutta Municipal Act. 

A person proceeded against under Section 363 of the Calcutta Municipal Act 

440, Parmeshtvar Lai Mittcr v. Em- 
peror. 

(1930) 31 Gri L Jour 613 (G14) : 124 Ind Gas 
70 (Gal), Moyzuddin Mean v. Empe- 
ror. 

(1927) 1927 Pat 369 (370): G Pat 501: 28 Gri 
L Jour 1037, Parsotim Das v. Kimj- 
Emperor. 

(1936) 193G Oudh IG (17); 3G Gri L Jour 
1303(1303), Emperor v. Kama Han- 
kar. 

(1935) 1935 All 217 (218): 1935 Gri Gas 2C0: 
36 Gri L Jour 1290 (1291), ^ia Ham 
V. Emperor. 

6. (1914) 1914 Cal 6G3 (GG3): 41 Cal 743: 15 
Cri L Jour 190, Mahovimed llosseui, 
V. Emperor. 

(1935) 1935 Sind 193 (193): 1935 Gri Ciis 
1047, Dcvjimal v. Emperor. 

6.1(1935) 1935 Sind 193 (103): 1035 Cri Gas 
1017, Dci jimal v. Emperor. 

[Sse (1035) 1935 All 217 (218): 1935 
Cri Gas 2G0; 30 Cii L Jour 1290 
(1291), Hia Ham v. Emperor. 

7. (1024) 1924 Mad 30 (31); 4G Mad 7GG; 24 Cri 
L Jom 811, Dharam Singh v. Em- 
peror, 

8. (1893-1900) 1803-1900 Low Bur Rul G38. 

Note 4. 

1. (1921) 1921 Bom 374 (375): 45 Bom G72; 22 
Cri L Jour 17, (/. S. l’'er>innd' “i v. 
Emperor. 

Note 5. 

1. (1024) 1924 Cal 392 (393): 50 C.il JQo: 25 Cri 
L Jour 1035, Isinvdc liehari Nath v. 
Emperor. 

(1933) 1933 Sind 40 (53); 34 Cri L Jour 591: 
1933 Cri Cas i75, Ibrahim v. Empe- 
ror. {Per Mehta. J. C.). 


(1927) 1927 Lab 435 (435): 28 Cri L 
Jour 478, Sikandar Khan v. Baland 
Khan. la maintenauce cases evi- 
dence is recorded iu the inaancr 
prescribed in S. 335, Criminal P. C-, 
for summons cases — S. 342 is not ap- 
plicable to summons cases.] 

4. (1921) 1921 Bom 374 (375): 45 Bom 672: 22 

Cri L Jour 17, O. S. Fernandes v. 
Emperor. 

(1926) 192G .Ml 358 (358): 27 Cri L Jour 
405, Kachoo Mai v. Em 2 >eror. 

(1868) 10 Sutb W E Gr 25 (25), Qtieen v. 
S/mma Shunker liiswas and Shama 
Churn Bose. When the Magistrate 
thinks that the evidence for the 
prosecution does not disclose any 
proper subject of criminal charge 
against the prisoner, no examination 
should bo made. 

(1927) 1927 Cal 250 (252): 54 Cal 28G: 28 
Cri L Jour 297, Babu Lai Knyaslhech 
V. Injured Lady. 

(192G) 192G Nag 300 (300): 22 Nag L R GO: 
27 Cri L Jour 032, Bhmjwan v. Em- 
peror. 

(1921) 1921 Pat 11 (12): 22 Cri L Jour 427, 
Ghulam Basul v. Kituj-Emperor. 

(192G) 192G Sind 1 (2): 20 Sind L R 34: 2G 
Cri L Jour 1554, Emperor v. Nabu. 
(See (1933) 1933 All G90 (095); 55 All 
1010: 34 Cri L Jour 907: 1933 Cri 
Cas 1202, S. II. Jabwaia v. Emperor.'\ 

5. (1934) 1934 Lah 9G (90); 15 Lah GO; 35 Cri 

L Jour 1394: 1931 Cri Cas 175, 
Karam Din v. Emperor. 

(1931) 1931 Lah 153 (154): 32 Cri L Jour 
708; 1931 Cri Cas 2G5, Bhim Sen 
Sactiar v. Emperor. 

(1922) 1922 Pat 29G (297): 23 Cri L Jour 
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is not an accused person and this Section has no application to such cases.^ 

7. Applloability of Section to proceeding under Section 488. 

A proceeding against a person under Section 488 is of a civil nature and the 
person proceeded against is not an accused person. This Section, which applies to 
proceedings against accused persons, cannot therefore apply to proceedings under 
Section 488.^ 

8. Applicability to proceeding under Section 476 of the Code. 

Proceedings in the enquiries under Section 476 of the Code are judicial 
proceedings and the person against whom they are directed are in the position of 
accused persons and Section 342 applies to such casesA 

9. When questions should be put. 

The putting of questions under the first part of the Section is discretionary 
and may be done at avy stage of the inquiry or trial.' The examination of the 
accused generally on tlie case under the second part of the Section which is 
mandatory, must be after tlm close of the prosecution case and before the accused 
is called on for his defence.^ The examination under the first part of the Section 


Note 6. 

1. (1927) 1927 Cal 509 (511): 54 Cal 532: 28 
Cri L Jour 407, Krishen Doyal Jalan 
V. Corporation of Calcutta. 

Note 7. 

1. (1928) 1928 Bom 347 (348): 52 Bom 768: 29 
Cri L Jour 1051, In re Vithaldas 
Burabhai, 

(1929) 1929 Lab 32 (33): 10 Lab 406: 29 Cri 
L Jour 1002, ilfr/ir Khan v. Bahat 
Bhari. 

(1932) 1932 Cal 488 (489): 33 Cri L Jour 
640: 1932 Cri Cas 480, Mr.A.J. 
Baf-pin v. Mrs. Baspin. (Qua*re). 

[See also (1892) 16 Mad 234 (234). 
Bonnammal, In re. Order under 
S. 488 is not a conviction for an of- 
f 6 DCO 

(1927) 1927 Lab 435 (435): 28 Cri L 
Jour 478, Shadi Khan v. Ml. Gul 
Betjaw. The ground on which Sec- 
tion held not applicable was that it 
is a st4i»nnons to which Section 
was held not applicable. 

(1926) 1926 Lah 667 (608): 27 Cri L 
Jour 1000, JJewello v. Mrs. Demello. 
Section was held applicablo to sum- 
mons case and therefore applicable 
to proceedings under S. 488. Whe- 
ther person proceeded against was 
“accused” was not adverted to.] 
Note 8. 

1, 11917) 1017 Low Bur 137 (139): 17 Cri L 
Jour 316. Ataung Po Nyttn v. Muthn 
Kurupen Chctly. 

Note 9. 

1. [See cases cited in Note 2. Foot-note (C)] 

[See also (1925) 1925 Pat 723 (725): 
26 Cri L Jour 927, iJamcs/iur Singh 
Y. Empcror.'l 

2. (1904) 1 All h Jour 208n (208 h). 

(1927) 1927 All 475 (476): 49 All 551 : 28 Cri 
L Jour 399. Sudaman v. Emperor 


Accused should be questioned just 
before he enters on bis defence. 

(1923) 1928 All 222 (227): 30 Cri L Jour 530, 
Emperor v. Jhabbar Mai. 

(1886) Ratanlal 227 (228), Queen’Empress 
v. Bava Chela. 

(1891) Ratanlal 581 (532), Queen’Bmpress 
v. Dhaniha. 

(1892) Ratanlal 620 (625), Queeii'Empi’ess 
V. Manchi. 

(1894) Ratanlal 710 (713), Queen-Empress 
v. Abdul BmaJ:. 

(1907) 9 Bom L R 356 (358), Emperor v. 
Savalya Atma Pastya. 

(1908) 7 Cii L Jour 104 (195) (Bom), Empe- 
ror V. JIarischandra TalckerJcar. 

(1915) 1915 Bom 221 (221): 16 Cri L Jour 
765, Basappa Ningappa v. Emperor. 

(1924) 1924 Bom 334 (335) : 25 Cri L Jour 
1127 Emperor v. Narayan Sayanna 
Kamathi. 

(1929) 1929 Bom 447 (448): 31 Cri L Jour 402: 
1929 Ori Cas 659, Emperor v. Oenu 
Oopal. 

(1881) 10 Cal L R 54 (55), In the matter of 
Abdul Gufoor. 

(1930) 31 Cri L Jour 618 (614) : 124 Ind Cas 
70 (Cal), Moyzuddin Mean v. Em- 
peror. 

(1919) 1910 Cal 696 (700): 46 Cal 411: 20 
Cri L Jour 24, AH Poong Chinaman 
V. Emperor. 

(1921) 1921 Cal 269 (270): 23 Cri L Jour 
41, Gangadhar Qoala v. Reginald 
irtfftum Lemon Reed. 

(1923) 1923 Cal 196(198) :60Cal 223: 24 Cri 
L Jour 198, Mazahur AH v Em- 
peror. Provisions of the Code man- 
datory. 

(1928) 1923 Cal 470 (481. 482) : 50 Cal 618 : 
24 Cri L Jour 248, Promotha Nath 
Muhhopadyaya v. King Emperor. 
The accused should be examined 
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does not dispense mth the examination under second part of the Section.^ The 
reason is that the Code intends that the accused shall be given an opportunity of 
explaining any circumstances appearing in the evidence against him. That must 
mean the lohole of the evidence against him and any examination before that evidence 
is closed, i. e., before all the prosecution witnesses have been examined, cross, 
examined and re-examined, cannot possibly fulfil the conditions of the Section,* and 


after the re-examioation of the pro* 
socution witnesses. He cannot be exa- 
mined before the close of the prose- 
cution evidence or after the close of 
his defence evidence. 

(1923) 1923 Cal 727 (732) : 50 Cal 939 : 25 
Cri L Jout27,i?i6rt Raniu Chatter jee 
V. Gour Gopal MuUerjee. "Exa- 
mine" in S. 312 is to be taken in the 
ordinary English sense in which it 
covers all kinds of examination in- 
cluding cross-examination and re- 
examination, and that the accused 
should have been examined again, 
after all the witnesses for the pro- 
secution have been examined and 
cross-examined. 

(1925) 1925 Cal 3G1 (3G3) : 52 Cal 522:20 
Cri L Jour 631, Emperor v. AH- 
muddi Naskar. Latter clause man- 
datory. 

(1926) 1926 Cal 537 (538); 27 Cri L Jour 
406, Mahomed Ra/i<iuc v. King Em- 
peror. 

(1928) 29 Cri L Jour 382 (383); 108 Ind Cas 
381 (Lah), Baskhan v. Emperor. 
Provisions of Section are mandatory. 

(1918) 1918 Lah 348 (348) : 1918 Pun Re Or 
No. 1 : 19 Cri L Jour 260, Ghulla \. 
Emperor. Provision is mandatory. 

(1922) 1922 Lah 45 (4G) ; 23 Cri L Jour 154, 
Haji Moiiamniad Bahshv. Emperor. 
Section is mandatory. 

(1925) 1925 Lah 288 (288) : 27 Cri L Jour 
87, Ghma AH v. King Emperor. 

(192(3) 1920 Lah 551 (552): 7 Lah .504 : 27 
Cri L Jour 1007, Lachhman Singh\. 
Emperor. The provisions of S. 312 
(1) are mandatory. 

(192G) 1920 Lah 631 (G85): 27 Cri L Jour 
1021, Eazal Ah7ncd v. Emperor. 

(1931) 1931 Lah 153 (151): 32 Cri L Jour 
708: 1931 Cri Cas 205. Bhim Sen 
Bacnar v. Emperor. Provisions im- 
perative. 

(1900) 23 Mad C3G (C37), Queen-Empress v. 
Bandara Tevan. 

(188G) 2 Weir 507 (508), In rc Cholakcl 
Koya. 

(1898) 1 Oudh Cas 84 (8.>), Queen- Empress 
V. Bharat Singh. 

(1031) 1931 Mad 211 (211) : 32 Cri L Jour 
757 : 1931 Cri Cus 3G1, Xataraja 
Mudaliar v. iJerasigamnni Mudaliar. 

(1924) 1921 Nag 301 (301); 2.5 Cri L Jour 
417, Udkao Balel v. King Emperor. 

(1931) 1934 Oudh 4.57 (458) : 35 Cri h Jour 
1417 : 1934 Cri Cas 1308, OuAar 

Cr. P. C. 220 & 221 


V, Emperor. 

(1920) 1920 Pat 471 (477) ; 5 Pat L Jour 430 ; 
21 Cri L Jour 705, Raghu Bhumij v. 
Emperor. 

(1921) 1921 Pat 374 (375) : 22 Cri L Jour 
460, Ramnath Rai v. Emperor. 

(1924) 1924 Pat 376 (376): 24 Cri L Jour 
475, Baldeo Dubey V. King-Emperor. 
Hesitatingly held. 

(1925) 1925 Pat 723 (725) : 26 Cri L Jour 
927, Rameshar Singh v. Emperor. 

(1934) 1934 Pat 330 (334): 35 Cri L Jour 
1322: 1934 Cri Cas 722, Shyama 
Charan Bharthuar v. Emperor. Sec- 
tion is mandatory but not exhaus- 
tive. 

(1892-1896) 1 Upp Bur Rul 144 (144), 
Empress v. Nga Tha Din, 

(1004) 1 Cri L Jour 737 (737) : 2 Low Bur 
Rul 239, King Emperor v. Kyan 
Baio. 

(1910) 11 Cri L Jour 746 (748): 8 Ind Cas 
988 (Rang), Emperor v. Sit Nyein. 

(1925) 1925 Rang 101 (101) ; 26 Cri L Jour 
321, Baioa iloK»^/ier v. King-Em- 
peror. 

(1927) 1927 Rang 19 (19): 4 Rang 361: 27 
Cri L Jour 1364, King-Emperor v. 
Nga Po Byu. 

(1021) 1921 Sind 131 (132): 1C Sind L R 
201 : 25Cri L Jour 191, Dinu v, A'm- 
peror. 

(1925) 1925 Sind 127 (129): 19 Sind L R 
104: 25 Cri L Jour G62, v. 

King-Emperor . 

(1927) 1927 Sind 175 (17G): 21 Sind L R 
331 : 28 Cri L Jour 417, Motankhan 
V. Emperor. 

(1932) 1932 Sind 1G5 (IOC): 34 Cri L Jour 
IGl ; 1032 Cri Cas 743, Emperor v. 
Riluin Dodo. 

3. (1021) 1921 Pat 374 (375): 22 Cri L Jour 
4G0, Ramnuth Rai v. Emperor. 

•4. (1925) 1925 Bom 170 (172) : 50 Bom 42; 20 
Cri L Jour GOO, Emperor v. Nathu 
Kasthurchand Marivari. 

(192G) 102G Lah 551 (552) : 7 Lah 5G4 : 27 
Cri L Jour 1007 , Lachhman Singh v. 
Emperor. Examination in the course 
of prosecution ciidencc is iiihuflici- 
ont. 

(1026) 192G Sind 1 (2): 20 Sind I, R .'U : 20 
Cri L Jour 15.54, E m I'crur v. Nabii 

(192.5) 1925 Cal 574 (57.5); 21 CiiLTourOlO. 
Hamid .l/j v. Sri JCi.ssen Go-soin. 

[See also (1923) 1923 L.ah 539 (.>10) ; 
25 Cri L .rour 420. Burheti v. The 
Crown.] 


Seo. ZiZ 
Note 9 


1752 


General Provisions as to Inquiries and Trials 


Seo. 342 
Note 9 


is contrary to law and unfair to the accused.® 

.< The word “examination” includes cross-examination and re-examination and 
examined” means completely examined.® An examination of the accused, therefore^ 
before the cross-examination and re-examination of the prosecution witnesses are 
over, is not a sufficient compliance with the Section.^ There is a conflict of opinion 
as to whether an accused, who has been examined once before charge is framed, 
should be examined a second time, when the prosecution witnesses are re-called^ 
under Section 256 and cross-examined a second time. The High Court of Lahore® 
and Madras and the Chief Court of Oudh'® have held that such second examination 
under this Section is not necessary, the High Court of Madras, proceeding on the 
ground that cross-examination after charge is really evidence for the defence and 
not for the jJrosecution. The High Courts of Eangoon“ and Patna*- and the Judicial 
Commissioner's Court of Nagpur*® have, on the other hand, held that a second 
examination after the cross-examination of the re-called witnesses is necessary. 

When the accused enters upon his defence, the stage at which he must be 
examined, passes. It is no compliance with the Section if the examination takes 
place at a later stage. *®“’ This Section has, therefore, no application and no fresh 
examination of the accused is necessary where, for example, a prosecution 
witness is re-called under Section 257 of the Code, (after the accused has entered 
on his defence) and cross-examined** or where additional evidence is taken or ordered 


5. (1914)15 Cri L Jour 436 (487) : 24 Ind Cas 

172(Oudh), Earn Harakh v. Emperor. 

6. (1924) 1924 Nag 51 (52) : 25 Cri L Jour 713, 

Krishnappa v. Emperor. 

(1925) 1925 Nag 44 (47) : 20 Nag L R 174 : 26 
Cri L Jour 971 (P B), Local Oovern- 
mentx. Maria. Tho decision iu 1925 
Nag 147 (149): 25 Cri L Jour 1152, 
Gangadhar v. Bhangi Sao, must be 
considered to have been overruled by 
this decision. 

(1922) 1922 Pat 158 (160): G PatLJour644: 
22 Cri L Jour 697, Mitarjit Singh v 
King-Emperor. 

(1927) 1927 Sind 175 (176): 21 Sind LK 
331 : 23 Cri L Jour 417, Motankhan 
V. Emperor. 

(1932) 1932 Sind 165 (166): 34 Cri L Jour 
161 : 1932 Cri Cas 743, Emperor v. 
Itihan Dodo. 

(1923) 1923 Cal 727 (732): 50 Cal 039: 25 Cri 
Ij Jour 27, Dibakanta Chaiterjee v. 
(/o«r Gopal Mukerjec. 

7. (See cases cited in foot-note (6).] 

8. (1929) 1029 Lah 371 (372) : 30 Cri L Jour 

625, Emperor v. Nadir. 

(1924) 1924 Lah 84 (88) : 4 Lah 61 : 25 
Cri L Jour SOI, 11. .1. Byrne v. 
The Crot07i. 

[But see (1926) 1026 Lah 51 (52) : 26 
Cri L Jour 1370, Sadig 

V. Emperor.') 

9. (1923) 1923 Mad 608 (611) : 24 Cri L Jour 

456, In re, Kama Kondiah. Over- 
ruling 1922 Mad 512. 

(1923) 1923 Mad 694 (C9C) : 25 Cri L Jour 7, 
Thachroth Ilydrosi, In re. 

10. (1925) 1925 Oudh 422 (423) : 23 Oudh Cas 
130 : 26 Cri L Jour 1301, Emperor 


V. Bri? Behari. 

(1932) 1932 Oudh 113 (113) : 33 Cri L Jour 
811 : 1932 Cri Cas 186, Pitam v. Em- 
peror. Relying on 1925 Oudh 422. 

11. (1925) 1925 Rang 363 (364) : 27 Cri L Jour 

336, Ah Kluiung v. King-Emperor. 
(1929) 1929 Raug 331 (332): 7. Rang 470 : 30 
Cri L Jour 1164 : 1929 Cri Cas 507,. 
L. M. Subbaya Naidu v. Eiiiperor. 
[But see (1925) 1925 Rang 258(260} : 
3 Rang 139 : 26 Cri L Jour 1336, 
Nga Hla U v. King-Emperor.) 

12. (1924) 1924 Pat 791 (791) ; 25 Cri L Jour 

711, Mt. Buchan Dai v. Juaal 
Kishore. 

13. (1925) 1925 Nag 44 (47) : 20 Nag L R 174 : 

26 Cri L Jour 971, Local Govern- 
ment v. Maria. 

(1924) 1924 Nag 51 (52) : 25 Cri L Jour 713, 
Krishna 2 >pa v. Emperor. 

(1924) 1924 Nag 801 (304) : 25 Cri L Jour 
417, I dhao Patel v. King-Emperor. 
(1928) 1928 Nag 162 (164) : 29 Cri L Jour 
475, Mahommad Hayat Khan \. Em- 
peror. 

(1933) 1933 Nag 192 (193) : 34 Cri L Jour 
340 : 1933 Cri Cas 786, Emperor v. 
Amirbi. 

13a (1925) 1925 Cal 480(480) : 51 Cal 933 : 26 
Cri L Jour 2G1, .Sttrendrn LalShaha 
V. Isamaddi. 

14. (1930) 1930 Cal 219 (220) : 56 Cal 1157 ; 31 

Cri L Jour 406 ; 1930 Cri Cas 219, 
Obedar Bahman v. Emperor. 

(1933) 1933 Cal 594 (596) : 35 Cri L Jour 
226: 1033 Cri Cas 958, Dharni 
Kanta Chakrabarty v. Emperor. 
Arguments had commenced. 
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to be taken by the Appellate Court under Section 428, infra,^^ or where a Court- 
witness is examined under Section 540,^® or where witnesses are re-called under 
Section 231 on an altered charge after the accused has been called on for his 
defence,*^ though in all such cases it may be desirable that the accused should be 
examined againA® 


10. Examination after framing charge. 

Provided the accused is examined after the prosecution evidence is 
completely closed, it makes no difference whether the examination takes place 
before or after the charge is framed.^ Where witnesses are examined after 
charge, the accused must be questioned under this Section after the close of such 
examination.^ 

11. ‘'Evidence,' meaning of. 

The word “evidence” in this Section means evidence already given at the 
enquiry or trial at the time of the examination.^ 


12. Examination must be by the Court itself and not by others. 

The Court alone is authorised to examine the accused person and the counsel 
for the complainant or the prosecution should not be allowed to take part in the 
examination.* It is improper for a Magistrate to base his examination on detailed 
instructions given by the counsel for the prosecution.^ 


13. De novo trial — Examination by successor. 

Where the Magistrate trying the case is transferred and his successor l)egins 
the trial once again, ho should examine the accused once again under this Section 
and cannot rest satisfied with the examination held by his predecessor.* The High 


15. (1928) 1928 Bom 200 (200) : 52 Rom 699 ; 

29 Cci L Jour 972, Naratjan Keshav 
V. Emperor. 

(1925) 1925 Pat 414 (417, 420) : 4 Pat 488 ; 
26 Cri L Jour 811, Saiyid Mohiud- 
din V. Emperor. 

10. (1928) 1928 Bom 388 (389) : 29 Cri L Jour 
1057, Maiuidu Itaijhavji Thahkar v. 
Emperor. 

(1926) 1926 Nag 348 (348) : 27 Cri L Jour 
475. l‘ai Mahomed v. Emperor. The 
examination of prosecution wit- 
nesses under S. 510, after they arc 
re*callcd by the Court, is no part of 
the prosecution case. 

(1021) 1924 Pat 7G4 (765) : 3 Pat 1015 ; 25 
Cri L Jour 1276, Vrayay Hope v. 
Kuuf Emperor. 

(1033) 1933 Sind 49 (52) : 34 Cri L Jour 
501 : 1033 Cri Gas 175, Ibrahim v. 
Emperor. Per Porrers, J. C. 

[But see (1933) 1933 Cal 347 (348) ; 
31 Cri 1. Jour 540 ; 1933 Gri Gas 
410, Hoogly Chinsura ^[unicipality 
V. Keshab Chandra Pal. 

(1020) 1920 Sind 5 (G) ; 23 Sind R 
1 : 20 Cri L Jour 032, Allah JJilo v. 
Emperor.'^ 

17. (1922) 1022 Pat 393 (301) : 1 Pat 54 : 23 
Gri L Jour 140. iSJuimlal Kiilioar v. 
Emperor. 

16. (1933) 1033 Sind 49 (52) : -34 Cri L Jour 

591 ; 1933 Gri Gas 175, Ibrahim v. 
Emperor. 


Note 10. 

1. (1930) 1930 Bom 241 (242) ; 31 Cri L Jour 

743 1930 Cri Gas 693, V’is/irawi 

Narayan Dcoti v. Emperor. Ob- 
servation of Patkar, J., in (1029) 
1929 Bom 447 : 31 Cri L Jour 402 ; 
1929 Cri Gas 559, Emperor v. Qenu 
Oopal, to the contrary dissented 
from. 

2. (1928) 29 Cri L Jour 382 (383) ; 108 lad 

Gas 381 (Lah), Dae Khan v. Em- 
peror. 

(1935) 36 Cri L Jour 407 (407): 15-3 Iiid 
Gas 445 (L.ah), Muhanmiad Din v. 
Eutperor. 

Note 11. 

1. (1892) 14 All 242 (253), Queen-Empress v. 
Hanjobind Hintjh’ 

Note 12. 

1. (11)30) 1930 Lah 16G (1G7) : 31 Cri L Jour 

o60 : 1930 Cri Cas 171, Sin^jh 

V. Emperor. 

(1S8G) 10 Mad 121 (122), Queen* 

V. Kamayiilu, Complainant cannot 
exarnino accused. 

2. (1033) 1933 Nag 269 (269) ; 31 Cri L Jour 

1172 : 1933 C’ri G.i.s 1003, Krishna 
M urattiUil v. Kinp. rur. 

(1931) 1934 Nag 213 (215) : 35 Gri L Jour 
1457 : 31 Na-; I, K -IJ ; 10.34 Cri Gas 
084, Hai l Krishnaji Uluxte v. Em- 
peror. 

Note 13. 

1. (1027) 1027 Lah 720 (720) : 29 Cri L Jour 
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Court of Madras has held that a failure to examine the accused, where no new 

matter has been introduced m the de novo trial, does not vitiate the proceedings.^ 

44. Nature of examination contemplated by the Section. 

An accused person can be questioned under this Section only “for the 
purpose of enabling the accused to explain any circumstances appearing in the 
evidence against hivi."^ The real object of the Section is to enable the Judge 
to ascertain from the accused such explanation as he may desire to «ive 
regarding any statements made by the prosecution witnesses or to elicit from 
the accused how he proposes to meet such evidence as, in the opinion of the 
Court, implicates him.^ It follows that the Section has no application where 
no e^■l^enc^? at all has been recorded on behalf of the prosecution.® or where 
no evidence imjilicating the accused has been given.^ The reason is that no 
explanation from the accused is necessary in such cases. The Section has also no 
application where the 2>urpo$e of the examination is something different from that 
specified in the Section. Thus an examination cannot be made of the accused for 
the purpose of getting from the accused the names of his witnesses, the nature 
of his evidence and the particulars of his defence.® The examination contem- 
plated is not a cross-examination or an examination of an inquisitorial nature® for 


125, Akhtar Hohammad v. Em- 
peror, 

2. (1935) 1935 Mad 22 (22) : 58 Mad 427 : 36 
Cri L Jouc 307: 1935 Cri Cas 25, 
Afrtr«£iaw«^/^u Padayachi v. G. S. 
Raghava Sastri. 

Note 14. 

1. (1902) 7 Cal W N 345 (351), Emperor v. 

Bhut Nath Ghose. 

(1878) 1 Cal L R 430 (437), In the Matter 
of Chinibash Ghose. 

(1886) 10 Mad 121 (122), Queen-Empress 
V. Kamandu. 

2. (1830) C Cal 96 (102, 103), Jlossein Buksh 

V. The Empress. 

3. (1891) 13 All 345 (348), Queen-Empress v. 

R. Jlaiothorne. 

(1884) 1884 All W N 106 (107), Empress v. 
Budha. 

(1883) 1883 All W N 238 (2381, Empress v. 
Baljit. 

(1S93) Ratanlal 079 (680), Queen-Empress 
Y. Narayan. 

(1901) 5 Cal W N 864 (365), Gaya Singh v. 
Mahomed Sulaiman. 

(1026) 1925 Lab 432 (433) : 6 Lab 183 : 20 
Cri L Jour 1238, Bahaivala v. The 
Crown. 

11928) 1928 Lab 88 (89) : 29 Cri L Jour 
958, Jayindar Singh v. Agha Safdar 
AH Khan. Examioation at the 
stage of enquiry under S. 202 is 
bad. 

(1934) 1934 Lab 96 (90) : 15 Lab CO : 35 
Cri L Jour 1391 : 1034 Cri Cas 175, 
Karam Din v. Emperor. Accused 
pleading guilty in summons case — 
He can be convicted without taking 
prosecution evidence — lu such cases 
this Section docs not apply. 

(1910) 11 Cri L Jour 193 (193): 4 Ind Cas 
1126 (Mad), In re Sadayan. 


(1916) 1916 Mad 407 (408): 89 Mad 770: 16 
Cri L Jour 623, In re Abibulla 
Rowthan. 

(1904) 1 Cri L Jour 699 (699); 7 Oudh Cas 
191, Chedan v. Emperor. 

[See also (1921) 1921 All 282 (283): 
22 Cri L Jour 146, Ganga Saran v. 
Emperor. In this case the com- 
plainant Only had been examined, 
but not cross-examined by the ac- 
cused. 

(1832) 1882_ All W N 166 (166), Eyn- 

press Kura. The question was 
held to be a matter of discretion.] 

4. (1923) 1923 Lah 225 (226) : 4 Lah 55 ; 24 Cri 

L Jour 693, Devi Dial v. Emperor. 
(1929) 1929 Nag 350 (352); 31 Cri L Jour 
15; 1929 Cri Cas 673, Shamlal v. 
Emperor. 

5. (1892) 14 All 242 (254), Queen v. Margobind 

Singh. 

(1925) 1925 Nag 403 (404) ; 22 Nag L R 1 : 27 
Cri L Jour G6, Mahadeo Singh v. 
Emperor. 

6. (1883) 5 All 253 (256). Queen v. 7akuh 

Khan. 

(1892) 14 All 242 (254), Queen wUargobind 
Singh. 

(1897) 10 All 291 (293), /n the matter o/Gu- 
dar Singh, No judicial odUcer should 
attempt to compel any accused per- 
son to make any admission detri- 
mental to bis interest. 

(1930) 1930 A1U7 (17): 31 Cri L Jour 3; 

1080 Cri Cas 33, Goli v. Emperor. 
(1933) 1933 All GOO (695) : 34 Cri L Jour 
967: 1933 Cri Cas 1202; 55 All 1040, 
S. JI. Jhabioala v. Emperor. 

(1871) 16 Suth SV R Cr 21 (22), Revision of 
proceedings in the case of Dinoo Roy. 
(1004) 6 Bom L R 94 (98), Emperor v. 
Anant Narayan. 
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the purpose of entrapping the accused and of extracting from him damaging admis- 
sions upon which to build up^ or to supply a gap® in the case for the prosecu- 
tion. The Magistrate or Judge cannot thus ask the accused under this Section 
about his previous convictions.® 

It is of great importance that the spirit as well as the letter of the provi- 
sions of law in this Section should be appreciated : they should not be under- 


(1383) 10 Cal 140 (143). Hurry Churn 
Chnckerbutly v. Empress. 

(1878) 1 Cal L R 436 (437), In the matter of 
Chinibask Ghose. 

(1902) 7 Cal W N 345 (351), Emperor v. 
Bhut Nath Ghose. 

(1925) 1925 Cal 361 (369) : 52 Cal 522 r 26 
Cri L Jour 631, Emperor v. Ali- 
muddi Nashar. 

(1910) 11 Cri L Jour 171 (174): 5 Ind Cas 
602 (Lah), Ahmad Yar Khan v. Em- 
peror. 

(1921) 1921 Lali 82 (33. 34); 3 Lah 4: 67 
Ind Cas 340 (342), Usnar Din v. Em- 
peror. 

(1930) 1930 Lah 166(167): 1930 Cri Cas 174 : 
31 Cri L Jour oGO, I'aqir Singh v. 
Em pcror. 

(1921 ) 1921 Lah 32 (33) : 2 Lah 120 : 23 Cri 
L Jour 888, Umar Din v. Emperor. 

(1922) 1922 Lah 456 (456): 23 Cri L Jour 
431, Nura v. Emperor. 

(1920) 1929 Lah 382 (384) : 10 Lah 223 : 29 
Cri L Jour 769, Faqir Singh v. 
Emperor, 

(1910) 11 Cri L Jour 193 (193): 4 Ind Cas 
1126 (Mad), In re Sadayan. 

(1903) 6 pudh Cas 204 (211), Sri Kishen v. 
King-Emperor. Under the colour 
of an examination, under S. 342, Cr. 
P. C. an accused person should not 
be examined as if he wore being exa- 
mined as an approver. 

(1901) 1 Cri L Jour 699 (700) : 7 Oudb Cas 
191, Chedan v. Emperor. 

(1917) 1917 Low liur 58 (.59): 18 Cri L Jour 
941, Nga Chit Ye v. Em 2 )cror. 

(1918) 1918 Upp liur 31 (3'J) : 3 Upp Bur 
Rul 3 : 18 Cri L Jour 774, Nga San 
Nyein v. Emperor. 

(1930) 1930 Rang 351 (853): 1930 Cri Cas 
1179 : 8 Rang 372; 32 Cri L Jour 23, 
U lia Thein v. Emptcror. 

(1925) 1925 Sind 116 (121); 25 Cri L Jour 
701, 'J'opandns v. Emperor. 

(19:30) 19:<0 Sind ‘225 (235): 1930 Cri Cas 
865 : .31 Cri L Jour 1026. ^loJuimmad 
Yusuf V. Emperor. 

(19:35) 1935 All 717 (719); 1935 Cri Cas919: 
3G Cri L Jour 77:5, Dhngican Dn.i v. 
Emj'eror. Sessions Judge sliould 
not cross-examine accused to con- 
front them with statements made to 
investigating ofticer. 

7. (1884) 1864 All \V N 100 (107), Emjyrcss v. 
JJudha. 

(1920) 19-20 All 274 (276): 42 All 522: 22 Cri L 
Jour 84, Mohan Singh v. Eynperor, 


(1866) 3 Bom H 0 R Crown Cas 61 (53), Beg. 
V. J. M. Dim. 

(1878) 1 Cal L R 436 (437), In the matter of 
C/i»nt6rM7t Ghose. 

(1898) 2 Cal W N 702 (717), Queen-Empress 
v. Bhairab Chunder. 

(1880) 6 Oal L R 431 (435), Empress v. Be- 
hari Lai Bose. 

(1912) 13 Cri L Jour 283 (284): 14 Ind Cas 
667 (Cal), Tufani Sheikh v. Emperor. 
Questions to elicit confessional state- 
ment not to be put. 

(191.3) 14 Cri L Jour 129 U30) : 18 lud Cas 
881 (Cal), Haidar Ali Pradhania v. 
Emperor. 

(1887) 10 Mad 295 (315), Queen v. Bangs. 
(1882) 5 C I* L R 9 (10), Empress v. Nagia. 
(1882) 5 C P L R 11 (12), Empress v. Mt. 
Bhura and Hulka. Q. “Then you 
admit that the property before the 
Court is not yours ? ’’ — Ans. “ I do.” 
(1909) 9 Cri L Jour 56 (57) : 4 Nag L R 163, 
Emperor v. A'issfin y£?ssw, 

(1914) 1914 Oudb 32 (37): 15 Cri L Jour 
474, Malik Hussain x. Em^fcror. 
(1872-82) 1872-82 Low Bur Rul 320 (322), 
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Emperor v. Mloomiya Uusan. 
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stood as countenancing an interrogation of the kind permitted in French proce- 
dure.^® The Section is designed to secure that the Court, by the frame of its 
questions, performs a double duty, viz. : 

(a) communicate with the accused to the full extent that may be neces- 
sary in each particular case, what is alleged against him in the 
prosecution evidence, and 

(5) ascertain from him what explanation or defence he wishes to put for- 
ward in respect thereof.^^ 

15. “ Question him generally on the case. ” 

As has been seen already in Note 2, a7tte, it is imperative that the Court 
should question the accused Qeiterally on the case after the witnesses for the 
prosecution have been examined and before he is called on for his defence. There 
is a difference of opinion among the High Courts as to what is meant by 
questioning “ generally on the case. " According to one view the word “ generally ” 
does not limit the nature of the questioning to one or more questions of a general 
nature relating to the case but means that the questions should relate to the whole 
case and should not be limited to particular part or parts of it ; the law, therefore, 
intends that the salient poi^iis appearing in the evidence against the accused must 
be pointed out to him in a succinct form and he should be asked to explain them if 
he wishes to do so.* It may be that when a general question as to whether he 
wishes to say anything, is asked he will reply in the negative. If he does so it will be 
no use asking further questions. If on the other hand it does not appear that he will 
refuse to answer questions, his attention must be drawn to the salient points and he 
should be questioned on these points.*^ Merely questioning the accused generally, 
as to whether he has anything to say or anything to add to what he has said before 
the committing Magistrate is, therefore, not a compliance with the Section” 


(1905) 2 Cri L Jour 227 (227) (Rang), Nga 
Te \. Emperor. 

10. (1884) 1884 All W N lOG (107), Empress v. 
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ant points. 
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159, In re liasrur Venkata Row. 
Where a letter is to be used as 
genuine which is not proved, the 
Court .should ask the accused about 
it and put him questions respecting 
its significance, otherwise it ought 


to be ignored or a favourable con- 
struction put upon it. 

(1918) 1918 Nag 143 (146) : 20 Cri L Jour 
12, Mt. Tani v. Emperor. 
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(1930) 1930 Sind 225 (229) : 1930 Cri Cas 
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417, Udhao Patel v. King Emperor. 
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(1931) 1931 Lah 158 (154) ; 82 Cri L Jour 
708 : 1981 Cri Cas 265, Bhim Sen 
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especially in a complicated case.^ According to another view, a general question 
“ you have heard the evidence ; what is your defence ” or “have you anything to 
say” is a sufficient compliance with the Section.^ It was held in the undermen. 
tioned case^ that according to the practice prevailing in the province of Madras 
putting specific questions was not necessary but a general question was enough. In 
Kallam Naraijana v. Emperor,^^ Mr. Justice Reilly observed as follows : — 

“ It is a very difHcuU duty and a duty which has to bo performed with the greatest 
caution so that without the slightest flavour of cross-examination, without asking anything 
which may lead the accused to incriminate himself the important points against him may be 
brought to his notice and he may have an opportunity of explaining them. The task is such a 
di£Qcult one that, when the accused is represented by counsel, it is often in bis interest that 
the Judge should formally comply with the Section by asking a general question and then 
leave the accused's counsel to offer explanations on his behalf in the way most favourable and 
least dangerous to him." 

According to a third view, the question as to what must bo the nature of 
the questions to be put depends upon the circumstances of each case; it would 
however, be a sufficient compliance with the Section if the accused is given an 
opportunity of explaining the circumstances appearing against him : it is neither 
necessary nor desirable to examine the accused in detail so as to enable the prose- 
cution to take advantage thereof.® 

In DivaraJeanath Varnia v. Emjyeror,' Lord Atkin observed as follows ; — 

" The other question is a general question whether there was anything else he desired 
to say about the charges or the evidence. The learned Chief Justice told tbo jury that the 
absence of blood in the body cavity was a vital point. If so, it is plain that under Section 342 
of the Code it was the duty of the e.xamining Judge to call the accused's attention to this 
point and ask for an explanation." 

The first of the three views set out above must, in tlie light of the Privy 
Council decision, be accepted as correct. 

A long composite question should not ho asked, but separate questions on 
the various iJoints should be put and the explanation of the accused asked. ^ 

16. “Without previously warning the accused. ” 

The Section does not I'equire, as in the case of statements taken under 
Section 164, ante, that the accused shall be warned of tlie consequences of the 
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statements he makes. It has however been held in the undermentioned case,* 

that it is extremely desirable that the Magistrate should foUow the practice in 

England and warn the accused that they are not obliged to answer unless they 
desire to do so. 

17. Examination of pleader of accused. 

There is a conflict of opinion as to whether this Section enables the Court 
to examine the pleader of the accused in cases where the personal attendance of 
the accused has been dispensed with under Section 205, ante. According to the 
High Courts of Allahabad,* Calcutta^ and Madras® the examination must be of the 
accused in person who should be directed under sub-section 2 of Section 205 to 
be present for the purpose. The High Courts of Bombay* and Rangoon® and the 
Judicial Commissioner’s Court of Sind® have, on the other hand, held that the 
Magistrateis not bound to examine the accused personally in such cases. 

18, Written statement of accused, if sufficient. 

Under the Code of 1861, where the examination of the accused was in the 
discretion of the Court it was held, that, where a written defence was given, it 
was not necessary for the Magistrate to examine the accused orally.* The latter 
part of the present Section is, however, as has been seen already, mandatory, and 
the accused is not entitled, as of right, to put in a written statement in lieu 
of answers which he may give to questions put to him under this Section.® It 
has been generally held that this Section contemplated an oral examination,® 
that a written statement of defence cannot be allowed to take the place of 
the examination which this Section imperatively orders the Court to make,* 
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and that the practice of taking such statements is pernicious,® and entirely 
irresponsible.® A written statement drafted by the accused’s legal adviser, for 
instance, can never have the same value as answers coming directly from the 
accused’s mouth. ^ In the undermentioned oases,® however, it was held that the 
dling of a written statement of defence dispensed with the necessity to examine 
the accused orally under this Section. It is submitted that this view is not correct 
and is against the general trend of opinion. 

The immunity under sub-section 2 of the Section does not extend to written 
statements hied by the accused. 

19. Examination by committing Magistrate. 

A committing Magistrate is bound, before commitment, to examine the 
accused as required by this Section. The words “and he has (if necessary) 
examined the accused ’ in Section 209 of the Code cannot be taken as giving a 
discretion to the Magistrate who intends to commit, to examine the accused.^ The 
Calcutta High Court, however, has in a recent case, held that the mandatory 
provisions of this Section apply only to the Sessiojis Court in such cases as it is in 
that Court that the accused is called on for his defence.^®’ A. similar view has also 
been taken by the Judicial Commissioner’s Court of Sind.^ 

20. Examination of accused in Sessions trials. 

The Section is a general provision applicable to trials in all cases including 
Sessions cases, and even where the accused has been examined generally by the 
comoiitting Magistrate, the Sessions Judge is bound to examine the accused in the 
trial. It makes a considerable difference to listeners like the jury whether a 
statement before the Magistrate is read out in Court or whether an accused person 
IS carefully examined in the presence of the jury and his answers and demeanour 
noted by the jury. A contrary view has, however, been taken in the undermen- 
tioned case based upon the interpretation of the words “if any” used in Section 
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289 of the Code. It is submitted that this view is not correct. The words "if 
any” in Section 289 should be construed as conflicting with this Section. Section 
289 must be taken to contemplate the case in which there are no circumstances 
for the accused to explain."* 

21. Refusal to answer— Sub.section 2. 

An accused person is entitled to refuse to answer questions put to him 
under this Section,^ and when he does so, the Court is not bound to go on 
questioning him.^ Nor should the Court hold inquisitorial proceedings against him 
in such a case.^ 

Where an accused declines to answer questions put to him under this 
Section the fact should be noted on the record."* 

Although an accused is entitled to refuse to answer, such refusal may often 
be attended with great risk to him inasmuch as the Court and the jury, if any, 
may draw such inference against him from such refusal as it thinks just.® An 
innocent man cannot well injure himself by a truthful explanation of the circum- 
stances appearing against him.®®" 

An accused person does not render himself liable to punishment by refusing 
to answer q7testions put to him.® 

But the accused is not entitled to refuse to sign the record of his examina- 
tion under Section 364, infra : and if he refuses to do so, he renders himself liable 
to punishment under Section 180 of the Penal Code.®® 

The fact tliat tlie accused declines to make a statement, will not necessarily 
indicate t'nat he would not like to answer specific questions.’’ 

22. Giving false answers— Sub-section 2. 

.\n accused person does not, by giving false answers to the questions put to 

liim under this Section, render himself liable to punishment. The resort to a false 
defence will, however, affect the credit to be attached to the case of the accused 
and raise an inference against him. though tins will not relieve the Court from the 

task of attempting to arrive at a sound conclusion from the whole evidence, inas- 
much as, notwithstanding his false defence, tlie accused may be innocent of the 
offence charged.* 
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23. Answers given, to be taken into consideration. 

Where facts are put forward on behalf of the prosecution, wliich, unless 
explained, justify an inference of guilt being drawn against the accused, it is both 
lawful and proper for the Court to consider the explanation of those facts which 
the accused puts forward in his defence.' In cases of circumstantial evidence, the 
Court should always take the explanation of the accused into consideration.® The 
burden of proving an exception under the Penal Code is on the accused® and in 
such cases the circumstances, with his statement, may be suflScient to establish 
the exception in his favour."* 

The proof of a case against the accused must depend, not on the absence of 
an explanation on his part but upon the positive afiBrmative evidence of his guilt 
given by tlie prosecution.® Where, however, the prosecution evidence prima facie 
establishes his guilt or involves him in considerable suspicion, liis absence of 
explanation may give rise to an inference against him.® 

The answers given can only be "taken into consideration" in the inquiry or 
trial in which they are given. They cannot be allowed to fill up a (jap in the 
prosecution evidence ; the prosecution must make out its case by evidence.^ Thus 
where in a prosecution for defamation, no evidence was let in to prove publication, 
it was held, tliat the admission of publication made by the accused in liis statement 
under this Section was not sufficient to fill up the gap in the prosecution evidence.® 
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(1927) 1927 Lah 786 (787) : 28 Cri L Jour 
838, Hazura Singh v. Emperor. 
(1915) 1915 Mad 250 (250) : 15 Cri L .Tour 
147, fu re Ponshala Narisi Reddi. 


(1912) 13 Cri L Jour 470 (471) : 15 Ind Cas 
310 (Mad), Veerana Kadan v. Em- 
peror. 

(1938) 34 Cri L Jour 404 (107) : 142 Ind Cas 
741 (Nag), Suleman v. Emperor. 
(1928) 1928 Nag 58 (62) : 28 Cri L Jour 996. 

Surajmal v. Ramnath. 

(19.33) 1933 Rang 142 (143) : 1933 Cri Cas 
728 : 34 Cri L Jouv 783, Nya Ba 
Shein v. Emperor. 

(1929) 1929 Sind 90 (92) : 23 Sind L R 216 ; 
30 Cri L Jour 548, J/ir AUahlttx 
Khan v. Emperor. 

[See (1921) 1921 Mad 303 (303) : 22 Cri 
L Jour 613, In re Bhyri Rajayya.) 
(Seo also (1913) 14 Cri L Jour 440 
(441) : 20 Ind Cas 600 (Rang), Em- 
peror V. Stella. 

(1927) 1927 Cal 409 (400) ; 28 Cri L 
Jour 469, Harcndra Kumar Ghosh 
V. Emperor.) 

4. (1927) 1027 All 119 (110) : 27 Cri L Jour 

1395, Mangalia v. Emperor. 

5. (1924) 1924 Cal 257 (283) ; 25 Cri L Jour 

817 (!’ L), Empt rar r. iSarendra 
Kumar Ghose. 

6. (1918)1918 Mad 111 (115) : 19 Cri L Jour 

189, E. I). Smith v. Emperor. 

(1919) 1919 Oudh 160 (174) : 20 Cri L Jour 
465, Sttshil Chandra Lahiri v. Eu;- 
peror. 

(1914) 1914 Sind 111 (112) : 7 Rind L R 
109 : 15 Cri L Jonr 497, Isarsingh 
Satoansingh v. Em peror. 

(See (1924) 1924 Cal 2:>T (283) ; 25 
Cri L Jour 817 (F 1*). lAuperor v. 
Barendra Kumar 

7. (See cases cited in foot-noto (.8) below.] 

8. (1923) 1923 Lah 2-2.5 (2261: 4 Lah 5.5 ; 2 1 

Cri L Jour 6‘)3, /Vri I)ial v. Emperor. 
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t k,4 

Where the answers given satisfactorily explain the prosecution evidence, 
there can be no conviction : if they do not rebut the prosecution evidence, 
the Court will convict : but in any case the Court cannot supplement the prosecu- 
tion evidence by selecting only the passages, which might corroborate the prosecu- 
tion evidence and rejecting passages exonerating the accused : the entire statement 
should be considered.® 

Under the Code of 1872 the statement of an accused person could be used 
only as against him. Under the corresponding Section of the Code of 1882 as 
■well as under the present Section it can be used for or against him^® in the same 
case, or, in a subsequent trial for a different offence.^^ It cannot, however, be used 
against any person other than the one who made it.^® 

As to the meaning of the words "taken into consideration” in Section 30 of 
the Evidence Act, see the undermentioned cases. 

24. Irrelevant answers. 

In giving his answers, the accused must confine himself to relevant answers. 
The Judge can refuse to record irrelevant answers and may even prevent the 
making of such answers.' 

25. Answers making defamatory statements. 

It has been held by the High Courts of Allahabad' and Madras® that a 
defamatory statement made in answer to questions pub by the Court under this 
Section will not render the accused liable to punishment. The High Court of 


(1901) 1 Cri L Jour 506 (568) : 27 Mad 238 
(240), Mohuleen Abdul Eadir v. 
Emperor. 

(1911) 12 Cri L Jour 585 (587) ; 36 Mad 457, 
Q. G. Jerhniah v. F. S. Vas, 

(1928) 1923 Oudh 373 (373) : 29 Cri L Jour 
763, Bameshwar v. Emperor. 

(1929) 1929 Sind 255 (250) : 1929 Cri Gas 
683 : 24 Sind L R 10 : 30 Cri L Jour 
1135, Saleh v. Emperor. 

(.See also (1916) 1916 Mad 851 (853) : 
39 Mad 419; 10 Cri L Jour 294, Sub- 
ramania Mudaly v. Kuppammdl.'] 

0. (1920) 1929 All 1 (5) : 51 All 313 : 30 Cri L 
Jour 101, Bhola Nath v. Emperor. 

(1933) 1933 All 401 (402) : 1933 Cri Cas 
384 : 34 Cri L Jour 765, Man Singh 
V. Emperor. 

(1894) 21 Cal 955 (970), Wa/adar Khan v. 
Empress. 

(1912) 13 Cri L Jour 105 (190) : 39 Cal 855, 
Fika liana v. Emperor. 

(1869-1870) 5 Mad H C R App 4 (4). 

(1911) 12 Cri L Jour 142 (142) ; 9 Ind Cas 
790 (Mad), Kamahka v. Emperor. 
(See also (1932) 33 Cri L Jour 570 
(571) : 133 Ind Cas 217 (Lab), 
Faguir Mahomed v. Emperor. Ad- 
missious must be taken as a whole.] 

10. (1921) 1921 Pat 122 (122) ; 22 Cri L Jour 
433, lialdeo Kocri v. Emperor. 

[See (1807) 7 Suth W R Cri 59 (60), 
Queen v. Kallychurn Potial. Ad- 
mission of parties that they lived as 
man and wife coupled with evidence 
leads to inference that adultery 


must have been committed. 

(1923) 1923 All 90 (91) : 45 All 166 : 
24 Cri L Jour 6, Deo Datt v. Em- 
peror. Contradictory statements of 
accused may bo taken into consi- 
deration against the accused.] 

11. (1921) 1921 Pat 122 (122) : 22 Cri L Jour 

433, Baldeo Koeri v. Emperor. 

12. (1870) 2 N W P H C R 336 (337), The Queen 

V. Hurgobind. 

(1894) 21 Cal 965 (976), Wafadar Khan v. 
Empress. 

(1869) 1869 Pun Re Cri No. 27, page 61 
(56), Crown v. Eossainee. 

(1878) 1878 Pun Re Cri No. 13, page 34 
(36), The Crown Prosecutor w. Jhaba. 

13. (1890) 15 Bom 66 (68), Empress v. Khan- 

dia bin Pandu. 

(1893-1900) 1893-1900 Low Bur Rul 368 
(368), Nga Tha Nyan v. Queen 
Empress. 

(1886) Katanlal 3H (812), Queen Empress 
V. Bayaji. 

(1889) Ratanlal 456 (456), Queen Empress 
V. Oanapabhat. 

(1866) 6 Suth \V R Cri 1 (1), Queen y. 
Suneechtir. 

Note 24. 

1. (1933) 1933 All 690 (695) : 1933 Cri Cas 
1202 : 65 All 1040 : 34 Cri L Jour 
967, S. H. Jhabwala v. Emperor. 
Note 25. 

1. (1927) 1927 All 707 (708) : 60 All 169 : 29 

Cri L Jour 262, Murli Paihdk v. 
Emperor, 

2. (1009) 9 Cri L Jour 276 (277); 1 Ind Cas 

248 (Mad). In re Payini Chellaya. 
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Bombay has, on the other hand, held, that he will render himself liable in such 
cases. 


26. Answers amounting to contempt of Court. 

A statement which amounts to contempt of Court will render the accused 
liable to punishment.^ 

27. Answers by one accused if can be considered against co-accused. 

It has already been seen that the answers given by the accused can be used 
only for or against him and not against others. There is no indication in the 
language of this Section that the answers given by one accused under this Section 
could be considered against his co-accused ; it can. however, under the provisions 
of Section 30 of the Evidence Act be so taken into consideration against him if the 
conditions of that Section are satisfied. ‘ Where, however, each accused was 
examined in the absence of the other and convicted chiefly on the statements of 
the co-accused, it was held that the conviction could not be supported." 

28. Several accused — Each to be examined separately. 

Where there are several accused in a case, it is incumbent on the Magistrate 
to examine each of them separately ; a joint statement of all the accused in a 
single paragraph is not authorised by the Section.^ Where, after the Judge took 
an explanation from one of the accused persons as regards the nature of his defence 
and subsequently took another statement from a co-accused under this Section it 
was held that he was entitled to do so." 


29. Accused's defence in general. 

The nature of the defence should be ascertained not only from the state- 
ment of the accused but from the trend of the cross-examination of the prosecution 
witnesses and from the arguments of the accused's pleader at the close of the 

An accused person is entitled to put forward any defence open to liim tecimi 
cal or otherwise, and to have the Court s judgment on it.^ Nor is there an\ thhig 
in lawjo preven^him from setting up alternative and inconsistent defences.'' 


Statements held privileged. 

(1912) 13 Cri L Jour 275 (282) : 36 Mad 216 
I'otaraju Venkata lieddy v. Em- 
peror, 

3. (1926) 1926 Rom 141 (143) : 50 Bom 1G2 : 

27 Cri L Jour 423 (F B). Bhai Santa 
V. Uniran Amir Malek. 

, Note 26. 

1. (1922) 1922 Bom 261 (2C4) : 46 Bom 97.3 : 

23 Cri L Jour 325, Emperor v. Ven- 
katrao Bajerao Mudvedkar 
Note 27. 

1. (1930) 1930 Bom 35-1 (355. 356} : 1930 Cri 

Cas 786 : 5-1 Bom 531 : 31 Cri L Jour 
1137, H'l/Ziurn Cooper v. Kmueror. 
(1931) 1931 Nag 169 (170) : 1931 Cri Cas 
830 ; 27 Nag L R 163 ; 32 Cri L Jour 
^ 1222, Oanpat v. Emperor. 

2. (1881) 7 Cal 6.5 (69), Emjtresfi v. C'nandra- 

noth Sirkar. 

, Note 28. 

1. (1931) 1931 Bom 132 (135); 1931 Cri C is 
180 ; .55 Bom 356 : 32 Cri L Jour 
572, Balkrishna Annnt Hirlekar v. 
Emperor. 

(1914) 1914 Lah 42 (44): 1913 Pud RoCr Xu. 


20 . 15 Cri L Jour 11, Kinpetor v. 
Nanak Chnnd. 

(1928) 29 Cri L Jour 469 (469); 109 lud Cas 
, (Lah). Gird/iuj'i Lai \‘. Emperor 
(1926) 1926 Lah 1.54 (165): 26 Cri LJour 
V 1I13. Eazal Karim v. Emperor. 
(1028) 29 Cn V Jour 469 (469) ; 100 h.d Ca.s 
11 » (Lah), Oirdhari Lnl\. PLuperor 
[But see (102.5) 192.5 Nag 403 {404') • 
22Nag ],R 1:27 Cri £ Jour gV 
Mahndeo Sinyh v. Emperor. Co- 
accused uot debarred from givinc 

c^oncerted .statement.! ” 

2. (102.S) IU28 Cal 075 (G77):5i Cal «5S : 29 

Cn L Jour 1022. Mahadco Sinoh v 
Emperor. 

, Note 29. 

1. (1./.30) 1930 Cal 442 (142. -I I3l ; Cri Ca 

750: 31 Cri I- Jour 120.3, A'«/i 
t*'nipcror. 

2. (1914) 1914 Cal 456 (159): 11 Cnl 350:15 

Cri L Jour 3.s.->. Chandra 

. , . lianerjee v. Emperor. 

3. (1918) 1918 ..Ml (190) : 40 .411284; 19 

Cn LJour 371. Y Jfussain v 

Emperor. 


s 

V. 
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Sec. 342 
Notes 
29—30 


though such defence may ordinarily weaken his case.'* 

It is open to an accused person to plead the right of private defence either 
specifically or in the alternative.*^ 

It is not the affair of the defence to explain or to supply gaps in the 
prosecution evidence.^ Nor can the Court call upon the accused to frame a theory, 
particularly in a case of difficulty in which the theory of the prosecution is itself 
not clear.®®^ Where, however, a ‘prima facie case is made out by the prosecution, 
it is the duty of the defence to rebut the presumption arising therefrom, by some 
tangible evidence.® 

An accused can make admissions of /ac/^at his trial which may relieve the 
prosecution from bringing evidence to prove such admitted facts : a plea of guilty 
is an extreme instance of such an admission and a decision may be based thereon/ 

30. Court, if can ask accused to ^ive thumb impressions. 

Section 73 of the Evidence Act provides that the Court may direct any 
person present in Court to write any words or figures or to give his thumb 
impressions. Section 5 of the Identification of Prisoners’ Act, 33 of 1920, also 
enables the Court to direct the measurements (which include thumb impressions) 
of any person to be taken for the purpose of any proceeding under the Code. It 
was held in the undermentioned cases,* that the taking of thumb impressions of 
accused persons is in the nature of a questioning of the accused for the 
purpose of eliciting incriminating statements from him, and that they are, therefore, 
prohibited by this Section. These decisions have not been followed by later 
decisions of the same Courts on the ground that Section 342 applies only to oral 
statements and has no application to the taking of thumb impressions and 
signatures. “ 

Where the accused refused to give his handwriting in a forgery case against 
him, it was held that an adverse inference can be drawn against him by reason of 

(1919) 1919 Cal 439 (441) ; 20 Cri L Jour 
661, Afiruddi Chakdar v. Emperor, 

Alibi or right of private defence. 

(1927) 1927 Lah 710 (712) : 29 Cri L Jour 
117, 6’rtnin Singh v. Emperor. 

(1920) 1920 Pat 843 (643) ; 21 Cri L Jour 
799, Faudi Kcot v. Emperor. 

(1923) 1926 Rang 167 (167) : 30 Cri L Jour 
239, Abdul .l^i^ v. Fazal Rahman. 

4 . (1923)1923 Cal 717 (716) ; 25 Cri L Jour 

190, Nagcndra Chandra Dhar v. 

King-Emperor. 

(1927) 1927 Lab 710 1712) : 29 Cri L Jour 
117, Santa Singh v. Emperor. 

4a(1020) 1920 Pat 843 (843) : 21 Cri L Jour 
799 (800), Faudi Kcot v. Emperor. 

5. (1914)1914 Cal 456 (466) : 41 Cal 350:15 

Cri L Jour 385, Ramesh Chandra 
lianerjee v. Emperor. 

oa(1018)19l6 All 100 (16G) : 19 Cri L Jour 
935, Surendra Nath Mukerjee v. 

Emperor. 

(1930) 1930 Mad W N 1211 (1215), Pichum- 
ma Naidu v. Emperor. 

(See also (1894) Rataulal 686 (686), 

Queen-Empress v. Jcthmal Nara- 
yan.] 

6. U928) 1928 Cal 27 (40) : 29 Cri L Jour 49, 

JIari NarayanChandraw Emperor. 


(1933) 1933 Cal 599 (600) : 1983 CriCas963 ; 
34 Cri L Jour 1015, .firman Vila v. 
Jaimulla. 

(1928) 1928 Pat 100 (101): 6 Pat 627:29 
Cri L Jour 239, Ghanshyam Singh v. 
Emperor. 

(1931) 1931 Pat 384 (386): 1931 CriCas912 : 
10 Pat 590: 33 Cri L Jour 111, Lada 
Bhagat v. Emperor. 

(1927) 1927 Sind 85 (87) : 27 Cri L Jour 
1265, Bukshan v. Emperor. 

7. (1906) 1 Cri L Jour 471 (475): 8 Low But R 
208, Abbas v. Emperor. 

Note 30. 

1. (1917)1917 Low Bur 137 (139): 17 Cri L 

Jour 316, Maung Po Nyun v. Mutu 
Kurpen Chetty. 

(1922) 1922 Pat 73 l75) : 1 Pat 242 : 23 Cri 
L Jour 638, Bazari JSajam v. King- 
Emperor. New Act not referred to. 
(1928) 1928 Pat 103 (104) : 6 Pat 623 : 23 
Cri L Jour 1028, Zohuri Sahu v. 
Emperor. 

2. (1928) 1928 Pat 129 (132): 6 Pat 305 : 28 

Cri L Jour 850, Basyit Singh v. 
Emperor. 

(1924) 1924 Bang 115 (117) : 1 Rang 759 : 
26 Cri L Jour 103 (P B), King- 
Emperor V. Nga Tun Ulaing. 
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such refusal.^ 

31. “No oath shall be administered to the accused" — Sub-seotion 4. 

Under the Indian Law, a person cannot be administered an oath in any case 
in which he is an accused person.^ In Emperor Kazi Davoodi^ the High 
Court of Bombay observed: — “ It is repugnant to all principles of criminal law as 
administered in this country to compel a person to give evidence in the very 
matter in which he is accused, or is liable to be accused, and then to base the 
charge on such evidence, and at the trial of the accused, to use such evidence given 
on oath as a statement tending to prove the guilt of the accused. " 

The ‘ accused ” means the accused then under trial and under examination 
by the Court. ^ In other words he must be an accused in the enquiry or trial in 


3. (1932) 1932 Bom 406 (409) : 1932 Cci Gas 
672: 56 Bom 304 : 33 Cri LJour 666, 
Emperor v. Ramrao Manocsh 
Jiurde. 

Note 31. 

1. (1931) 1931 Lah 476 (478) : 1931 Cri Gas 
700 : 12 Lah 635 : 32 Cri LJour 913, 
In the matter of Ehairatiram. 

(1906) 3 Cri L Jour 225 (226) : 28 AU 331, 
Bii^csri Singh v. Emperor. False 
affidavit by accused — No prosecu- 
tion for false evidence. 

(1886)6 Cal L R 574 (576), In the matter 
of .1, David. Upon a joint trial for 
the same o0ences or for diQerent 
offences in the same transaction. 
One accused is not a competent wit- 
ness for or against the other. 

(1919) 1919 Cal 1021 (1022): 45 Cal 720 ; 19 
Cri L Jour 663, Akhoy Kumar 
MuUerjee v. Emperor. 

(1931) 1931 Cal 841 (342) ; 1931 CriCas405: 
68 Cal 1214 ; 32 Cri L Jour 667, 
Mahainmad Yusuf v. Emperor, 

(1882) 5 C P L R 1 (2), Empress v, Shakur. 

(1929) 1929 Pat 145 (148) ; 30 Cri L Jour 
646 (P B), Indra Chandra Karang 
v. Emperor. 

(1000-02)1 Low Bur R 59 (CO), Queen- 
Empress v. Nga Saw. Accused can- 
not ho converted into a witness, 
when no pardon has been granted. 

(1919) 1919 Upp Bur 31 (:a2) : 3 Upp But 
Rul 115 : 20 Cri L Jour 341, Nga 
Ngiee Gyaxv v. Enii/eror. Co-accused 
tried jointly at one trial 

(1911) 12 Cri L Jour 577 (578) ; 12 Ind Cas 
841 (Rang), Emperor v. Eal Meah. 
Solemn atlirmation of person in the 
position of accused is bad. 

(1902) 26 JIad 116 (118), In re, Parcc Kun- 
hnmmod. 

(1910) 11 Cri L Jour 537 (537) : 33 All 163, 
Malian v. Emperor. 

(1896) 19 Mad 209 (210). Queen- Empress v. 
Bhashyam Chetli. Affidavit in re- 
vision by accused is uot admissible. 
(See also (1880) 1880 Pun He Cr 
No. 3. page (9), Ilaj Mai v. Empress. 
The administering of an oath or 
affirmation to an accused person. 


although prohibited does not render 
the statement inadmissible either 
against him or against a co-accused 
at the trial. 

(1902) 1902 Pun Re Cc No. 12, pages 
(33, 36, 36), Nabi Baksh v. Emperor 1 
[But see (1866) 6 Suth \V R Cr 91 
\^l). Queen v. Ashruff Sheik. Per- 
sons jointly tried— No community of 
interest — Any person jointly indic- 
ted is a competent witness against 
others.] 

3. (1926) 1926 Bom 144 (146) : 50 Bom 56 : 27 
Cri L Jour 433, Emperor v. A‘a 2 i 
Dawood Kazi. Statement of accused 
on oath before Coroner at inquest 
uot admissible in evidence 
(See also (1903) 7 Cri L Jour 131 
U31) (Mad), Anthoyiy v. Emperor. 
Conviction based on the deposition 
of the accused taken on solemn 
affirmation is bad.] 

[But see (1926) 1926 Bom 151 (152) • 
50 Bom 111: 27 Cri L Jour 466 
Emperor v. Ramnath Makabir. 
Statement of accused on oath at 
Coroner's inquest is admissible at 
his trial.] 

3. (1893) 23 Bom 213 (219), Empress v 
Durant. 

(1902)15 C1*LR 112 (lU). Emperor v. 

\ inatjati Ja^ciliwar. 

(1916) 1916 Bom 229 (231, 235): 17 Cri L 
Jour 256, Govind Bahant Laghate 

V. bmperor. 

(1919) 1919 Cal 1021 (1022) : 15 Cal 1^0 ■ lo 
Cri L Jour 663, Akhoy Kumar 
Muherjee v. Emperor. 

(1920) 1920 Nag 255 (256): 16 Nag I, R 9: 

21 Cri L Jour 769, Govinda Savibuji 
Miilx V. Emperor. 

(1925) 1925 Oudh 227 (227); 25 Cri J. Jour 

1194, Makhdum v. Emperor. Ac- 
cused in case before Sub-M.igi.^tiate 
making false statemciils in applica- 
tion before District Magistrate not 
protected. 

(1926) 1926 Rang 122 (125): 3 Rang 11 • 26 
Cri L Jour 492, . 1 . V. Joseph v 
King-Emperor. Co-accused tried 
separately is a competent witness 
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Sec. 342 which he is presented as a witness.^ It cannot include an accused over whom the 
Note 31 Court is exercising jurisdiction in another inquiry or trial.® Thus A, against whom 

an enquiry or trial is pending in Court X, can file an affidavit in the High Court 
in support of an application for transfer under Section 626® or for leave to appeal 
under Section 449, Clause (c)^ inasmuch as such application is a different 
proceeding from that in which he is an accused person. 

The word “ accused " cannot include any person who at the time he is 
administered an oath, is not on his trial in any proceeding.® Thus where an 
accused person is pardoned under Section 337,® or is discharged,^® he ceases to be 
an accused. Where several persons were arrested in the course of a police 
investigation and the police discharged one of them and made him a witness in 
the trial started against the others, it was held that he was a competent witness 
even though his discharge by the yolice was illegal.'* Where A and B are 
charged with theft but process is issued by the Magistrate only against A, 


for the other. 

(1892) 16 Bora 661 (668), Queeyi-Empress v. 
Mona Puna. 

(1896) 23 Cal 493 (494), Jhoja Singh v. 
Queen-Empress. 

(1901) 28 Cal 709 (114), Lalit Mohan Moilra 
V. Surja Kanta Aeharjee. 

(1920) 1920 Nag 255 (257) : 10 Nag LRU: 
21 Cri L Jour 709, Govinda Sambhuji 
Mali V. Emperor. 

(1935) 1935 Bom 180 (188): 1935 Cri Cas 487: 
59 Bom 355 : 36 Cri L Jour 937, 
Keshav Vasudeo Kortikar v. Em- 
peror. Persons not sent up for trial 
— Mere inclusion of his name in 
police charge shoot does not make 
him accused. 

4. (1920) 1920 Nag 255 (250): 16Nag L R9: 21 

Cri L Jour 769, Gocinrfrt Sambhuji 
Mali V. Emperor. 

5. [See the cases cited in Foot-Note (3).] 

See also the folloioing cases : — 

(1898)20 AH 420 (427), Queen-Empress v. 
Tirbeni Sahai. 

(1908) 7 Cri L Jour 95 (102): 35 Cal lOl. 

Be pin Chandra Pal v. Emperor. 
(1919) 1919 Cal 1021 (1022): 45 Cal 720: 19 
Cri L Jour 003, Ahhoy Kumar 
Mukerjee v. Emperor. 

(1928) 1928 Cal 557 (559): 50 Cal 400: 30 Cri 
L Jour 818, Superintendent and 
Bemembrancer of Legal Affairs, 
Bengal v. Murray. 

(1031) 1931 Cal 341 <342); 1931 Cri Cas 405: 
58 Cal 1214: 32 Cri L Jour 607, 
Muhammad Yusuf v. Emperor. 
(1837) 1887 Pun Ue Or No. 38, page (90), 
Mai Singh v. The Empress. 

[See also (1895) Ratanlal 770 (777), 
Queen-Empress v. Jiamachandra 
Sawairam.) 

0. (1933) 1933 Nag 201 (202): 1933 Cri C.as 797: 
29 Nag L R 338 : 34 Cri L Jour 1035, 
Sada Sheo Suryabhanji Kunbi v. 
Emperor. S. 312, sub-s. (4), applies 
only to the conduct of trials and to 
the oxnraination of the accused at 


the trial and does not apply to any 
proceeding outside the trial, such 
as an application to the High Court 
for transfer. 

(1928) 1928 All 182(184); 29 Cri L Jour 380, 
Baddu Khan v. Emperor. 

(1922) 1922 Lab 118 (113): S Lah 46: 23 Cri 
L Jour 899, Qulam Muhammad v. 
Emperor. 

(1925) 1925 Lah 312(313, 314): 6 Lab 34: 
27 Cri L Jour 98, Emperor v. Pir 
Qadir Baksh Shah. 

(1926) 1926 Lah 12 (13): 26 Ori L Jour 1369, 
Mt. Allah Wasai v. Emperor. 

(1909) 10 Cri L Jour 509 (518): 12 Oudh 
Cas 803, Tribhavan v. Emperor. 
(1930) 19.30 Oudh Cas 62 (63): 1980 Ori Cas 
158 : 31 Cri L Jour 600, Prag Datt v. 
Emperor. 

(1908) 8 Cri L Jour 378 (379) : 1 Sind L R 
124, Imperator \. Khan Mahommed. 
Statements in affidavit not made to 
questions put, not protected by 
Clause 2. 

[But see (1896) 19 Mad 209 (210), 
Queen-Empress v. Bhashyam Chetti. 
Affidavit in revision is not admis- 
sible.] 

7. (1927) 1927 Cal 307 (308) : 54 Cal 62 : 28 Cri 

L Jour 481, Gallagher v. Emperor. 

8. (1920) 1920 Nag 255 (250) : 16 Nag L R 9 : 

21 Cri L Jour 169, Govinda Sambhuji 
Mali V. Emperor. 1887 Pun Re Cc 
No. 38, page (85), relied on. 

[See also (1863) 5 Bom H C R Grown 
Cas 1 (2), Beg v. Narayan Sundar.] 

9. (1904) 1 Cri L Jour 1066 (1068) : 1904 Pun 

Re Cr No. 21, Sardar Khan v. 
Emperor. 

(1915) 1915 Sind 43 (45): 9 Siud L R 43: 
16 Cri L Jour 682, Earumal Para- 
manand v. Emperor. 

10. (lS67)7Suth W R Cr 44 (45), Queen v. 

Behary Lall Bose. 

11. (1892) 16 Bom 661 (668), Que.en v. Mona 

Puna. 
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B is a competent witness in the trial against An accused person who has not 
been legally granted a pardon^® or who has not been legally discharged by the 
Magistrate^** does not cease to be an accused person. A pardon granted by the 
Government after the commencement of the trial is not one under Section 337 
and he does not cease to be an “accused” person. His evidence is, therefore, not 
admissible against his co-accused.'*'^ 

Where an accused person is convicted, he ceases to be an accused person.'* 
Where therefore one of several co-accused is convicted on his plea of guilty be 
becomes a competent witness against others who were originally jointly put up 
for trial with him.'® It was also held in the undermentioned case'®* that where 
an accused person pleads guilty, the incompetency of being a witness is removed, 
though he is convicted on such plea some time later. 

Where a prosecution is withdrawn against one of several accused under 
Section 494, he ceases to be an accused person and is a competent witness to whom 
an oath can be administered in further proceedings against others.'® 


A criminal appeal is a continuation 

[Soo also (1909) 9 Cri L Jour .^70 
(374): 4 Low Bur Rul 362, Aung Min 
V. King- Emperor."] 

12. (1382) 10 Cal L R 553 (554). Mohe^h Chun- 

der Kopali v. Mohesh Chunder Dass. 
(1917) 1917 Cal 261 (262): 17 Cri L Jour 428, 
Emperor v. Nanda Gopal Hoy. 

[See also (1923) 1923 Lah 666 (667): 

25 Cri L Jour 520, Emperor v. Darya 
Sin<ih.] 

13. (1903) 4 Cri L Jour 282 (2S3); 1906 Puu Re 

Cr No. 9, Ailndad v. Emperor. 

(1879) 2 All 260 (262), Empress of India v. 
Ashgir AH. 

(1866) 3 liOm H C R Crown Cas 59 (60), 
Reg V. Remedios. 

(1877) 1 Bom 610 (618), Reg v. Hanmanta. 
(1920) 1920 Lah 215 (2161 : 1 Lah 102 : 21 
Cri L Jour 599, Mahandu v. Em- 
peror. No formal order of discharge 
under S. 337. 

(1906) 4 Cri L Jour 44 (46) (Cal). 1‘aban 
Singh V. Emperor. Conditional 
pardou invalid — Not a competent 
witness. 

13a (1899) Ratanlal 461 (461), Queen-Empress 
V. LiUadhur. 

13b (1906) 4 Cri L Jour 232 (233) : 1906 Pun Re 
Cr No. 9. AUadad v. Emperor. 

(1879) 2 All 260(262), Empress of India v. 

Alt. 

(1902) 1902 Pun L R 7 (p. 29). Allahdad v. 
Ernperor. 

14. (1901) 3 Bom LR 437 (438). Emperor v. 

/l»tnya. 

(1931) 1031 Gal 341 (343): 1931 Cri Cas 405 : 

58 Cal 1214 ; 32 Cri L Jour 667, 
Muhammad Yusuf v. Emperor. 

(1878) 1878 Pun Re Cc No. 23. page (Gl). 
Muhammoil .lii v. Crown. 
[Seealso(1875)24Suth W R Cr8(9). 
Queen \.Ram Rutton Mookerjee.] 

15. (1901) 3 Bom L R 437 (438), Em2)eror v. 

Annya. 


of the criminal case and the appellant 

[See (1892) 2 Weir 520 (521). 7 h rc 
M arudnimutUu Kai-irnyan. Such 
evidence stands on a different foot- 
ing from that of an approver or un- 
convicted accomplice. The Judge 
is justified in saying that the jury 
may look to the evidenoe of such 
person for confirmation of the story 
told by an approver.] 

15a (1900) 10 Mad L Jour 147 (ICO) (F B). N. A. 

Subramaniya Aiyar v. Quecn-Em- 
jyres-s. 

16. (1910) 11 Cri L Jour 21 (22) : 5 Ind Cas 21 
(All), Muhammad Nur v. Emperor 

(1918)1918 All 111 (113): 40 All 416:19 
Cri L Jour 401, Abdul Lalif Khan v. 
Emjicror. 

(1900) 25 Bom 422 (428), Queen-Empress v. 
llossein Jlaji. 

(1916) 1916 Bom 229 (235): 17 Cri L Jour 
256, Oovind Dalvant Laghate v. Em- 
peror. 

(1907) 5 Cri L Jour 142 (146) (Cal), Deputy 
/ cgal Remembrancer v. lianu Sijif/h. 

(1915) 1915 Cal 184 (184): 15 Cri L Jour 
693, Sherali Sheikh alias Shcrati 
Sarenr v. Fnnpcror. 

(1020) 1920 Cal 87 (87); 17 Cal 151 ; 21 Cri 
L .four 8S6, Kasem .iH Emperor 

(1920) 1920 Cal 300 (301) : 46 Cal 700 : 21 
Cri L Jour 5. Sital Singh v. Em- 
peror. 

(1920) 1920 Cal 319 (321): 56 Cal 1023:31 
Cri L Jour 315, Ci. V'. 

Eini>eror. 

(1933) 1933 Cal 148 (149) : 1933 Cri C:- -. 22 ' : 
34 Cri L Jour 675, Sudani 
Dag V. Emperor. 

(1924) 1924 Lah 235 (235); 21 Cri L Jour 
696, Chhaprol'ia V. 

(192G) U)2G Nag {i2H) : 9.1 Cr^ L Jour 
807, Afahddeo v, Kin f rjinptn'ar. 

[Soe aUo (11>0G) 1 Cxi fj Jour 145 
(149): 33 Cl! I353» v. 

h^mperor.) 
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has the privilege of the accused and cannot be administered an oath.^^ 

A Magistrate should not put persons on oath unless he is satisBed of his 
authority to do so. Where he examines persons against whom a complaint is laid 
before issue of process, the procedure is irregular and illegal.^® 

Section 10 of the Bombay Gambling Act, 1887 empowers the Magistrate to 
examine as witnesses any of the persons arrested and brought before him in 
accordance with Section 6 (b) thereof. This procedure is a special procedure which 
overrides the general law enacted in this Section.^® A contrary view was, however, 
expressed in the undermentioned case.^® 

In the undermentioned case,^^ it was held that a proceeding for the for- 
feiture of recognizances is in the nature of a civil proceeding and that the person 
proceeded against can give evidence on oath on his own behalf. 

4 

32. Examination of aocusod in cross-oase as a witness. 

Where there is a case and a counter or cross-case both pending, it was held 
in the undermentioned cases, ^ that the examination of the accused in the one case- 
as witness in the other constituted a grave irregularity as it was impossible to 
assume in such a case that the evidence so given could be impartial. This view, it 
is submitted, cannot be accepted as correct if it means that such examination i& 
nob authorised by the law. The said view has not been followed in later cases.* 
In any case if the accused is not prejudiced by the course adopted, it will not 
vitiate the trial.® 

She also the undermentioned cases.* 

32a. Applicability of Section to proceedings under Section 14 of the Legal 
Practitioners Act. 

The High Court of Madras has held that a pleader against whom proceed- 
ings are taken under Section 14 of the Legal Practitioners Act, is an accused person 
and ho cannot bo solemnly affirmed.* The High Court of Calcutta has, in tho 
undermentioned case,® taken a contrary view. 

32b. Applicability to proceedings under Section 14S. 

None of the parties litigating under Section 145 can be called an accused 


17. (1889) 12 Mad 451 (453), Queen-Empress v. 

Subbayya. 

(1926) 1926 Liih 309 (309) ; 7 Lah 14S: 27 
Cri L Jour 463, Bulla v. Emperor. 

18 . (1896) Ratanlal 841 (816), Queen-Empress 

V. Shidliyujappa. 

(1906) 4 Cri L Jour 165 (167) (Bom), In re 
TrimhaUBalaji Mahnjan. 

19. (1911) 1914 Siud 45 (46) : 8 Sind L R 309 : 

16 Cri L Jour 447, Liladhar Unersi 
V. Emperor. 

20. (1015) 1915 Bom 123 (124): 17 Cri L Jour 2. 

Babxlal Bahoant v. Emperor. 

21. (1871) 15 Suth WHCr87(88), In re Jehan 

Buksh. 

Note 32. 

1. (1886) 14 Cal 358 (369), Bachu Mtdlah v. 

Sin Ham Sinyh. 

(1880) 6 Cal 96 (102), Uoosein Buksh v. Em- 
press. Court is not a Court of in- 
quisition. 

(1883) 13 Cal L R 275 (273), Chakoivri v. 
Moti. 

2. (1901) 1 Cri L Jour 199 (204) (Cal), Sahadev 

Ahir V. Emperor. 


(1892) 20 Cal 537 (543. 549), Queen-Em- 
press V. Chandra Bhinya. 

(1928) 1928 Cal 557 (559) ; 56 Cal 400 : 30 
Cri L Jour 818, Superintendent and 
Bemembrancer of Leyal Affairs, 
Bengal v. Murray. 

3. (1901) 1 Cri L Jour 199(204) (Cal). Sahadev 

Ahir V. Emperor. 

(1928) 1928 Cal 557 (559) : 56 Cal 400; 30 
Cri L Jour 818, Superintendent and 
Bemembrancer of Legal Affairs, 
Bengal v. Mxtrray. 

4. (1025) 1925 Cal 1260 (1262) : 26 Cri L Jour 

1615, Makhan Mapa v. Monindra 
Nath Bose. 

[See also (1916) 1916 Low Bur 
20 (20) : 17 Cri L Jour 503, Bam 
Sarup V. Emperor.] 

* Note 32a. 

1. (1883) 6 Mad 262 (253), Kotha Subba Ohetti 

V. Queen. 

2. (1922) 1922 Cal 516 (529); 49 Cal 732; 24 Cri 

L Jour S3, Emperor v. Rajani Kanla 
Bose. Proceedings under this Section 
are quasi-criminal proceedings. 
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person and therefore they can be examined as witnesses in the case.^ 

33. Examination of accused — How recorded. — See Section 364, infra. 

34. Destruction of record — Proof of Examination. 

Where the records have been destroyed and, in his explanation the Magis. 
trate states that the accused was examined under this Section, his statement must 
be accepted.^ 

35. Non-compliance with the Section ^Effect of. 

There is a conflict of opinion as to the effect of a non-compliance with the 
provisions of the Section, one set of cases holding that such a non-compliance is 
one which vitiates the trial. ^ This view is based upon the observation of their 


Note 32b. 

1. (1925) 1025 Oudh 286 (286) : 26 Cri L Jour 
70, Ckoudhuri Mohammad Ayab v. 
Choudhury Sar/araz Ahmad. 

Note 34. 

1 . (1929) 1929 Cal 406 (406) : 1929 Cri Cas 30 ; 

66 Cal 1067 : 30 Cri L Jour 626, 
Sadagar Chaudhuri v. Emperor. 

Note 35. 

1 . No examination made after close of pro- 
secution evidence : — 

(1916)1915 Bom 221 (221) : 16 Cri L Jour 
765, Basapa Ningapa v. Emperor. 

(1933) 1933 Cal 347 (348) ; 1933 Cti Cas 419 : 
34 Cri L Jour 549, Hoogly Chinsura 
Muyiicipality v. Keshab Chandra 
Pal. 

(1926) 1926 L.ah 667 (668) : 27 Cri L Jour 
1000, Mr. Demello v. Mrs. Dcwello. 

(1907) 6 Cri L Jour 332 (333) (Bom), Em- 
peror V. Savaiya Alma Pastya. Non- 
compliance of this mandatory provi- 
sion raises a presumption of pre- 
judice, 

(1928) 1928 Lah 382 (386) : 30 Cri L Jour 
18, M. L. Pritchard v. Emperor. 

(1922) 1922 Mad 512 (514) : 45 Mad 820; 24 
Cri L Jour 124, Marudamuthu 
Vannian v. Emperor. 

(1931)1931 Mad 241 (241); 1931 Cri Cas 
361:32 Cri L Jour 757, Nataraja 
Mudnliar v. Devasigamani Muda- 
iar. Provisiou is mandatory — Exa- 
mination of prosecution wiiucss 
after examination of accused — Latter 
must again be examined. 

(1921) 1921 Bom 370 (371) ; 23 Cri L Jour 
21, Emperor v. Ru^tornji ManeJurji. 
Non-examination in .summons case. 

(1921) 1921 Bom 874 (376, 377; ; 15 Bom 
672 : 22 Cri L Jour 17, G. S. Fer- 
nandes V. Emperor. 

(1922) 1922 Bom 290(291); IG Bom ill; 
23 Cri L Jour 45, Gulabjap v. 
Emperor. 

(1926) 1925 Bom 170 (172) ; 50 Bom 42 : 26 
Cri L Jour 690, Emperor v. Nalhu 
Kaslhurchand Mar wadi. Accused 
examined before the close of prose- 
cution evidence but not after. 

(1926) 1926 Bom 67 (53) ; 50 Bom 34 : 27 


Cri L Jour 166, B. N. Gamadia v- 
Emperor. Non-compliance consti- 
tutes illegality — Consent of accused 
does not affect. 

(1928) 1928 Bom 140 (141) : 29 Cri L Jour 
535, Emperor v. Bhau Dliarma. 
Examination of witnesses after exa- 
mination of accused — Accused not 
further examined subsequently. 

(1921) 1921 Cal 605 (606) : 25 Cri L Jour 
524, Kashi Pramanick v. Damn Pra- 
manick. Proper course is to remit 
the case for re-trial. 

(1923) 1923 Cal 470 (482) ; 50 Cal 518 : 24 
Cri L Jour 248, Promotha Nath 
Mukkopadhya v. King-Emperor. 

(1924) 1924 Cal 975 (976) : 51 Cal 924 ; 26 
Cri L Jour 15, Remembrancer of 
Legal Affairs^ Bengali. SatishChan- 
dra Roy. 

(1924) 1924 Cal 153 (153) ; 25 Cri L Jour 
460, Sailendra Chandra Singh v. 
The Croton. Re-trial should bo 
ordered. 

(1925) 1926 Cal 574 (575) : 24 Cri L Jour 
943, Hamid Ali v. Sri KissenGosain. 

(1928) 29 Cri L Jour 382 (383) : 108 lud Cas 
381 (Lah), Ba: Khan v. Emperor. 

(1934) 36 Cri L Jour 407 (1) (407) : 
153 Ind Cas 445 (Lah), Muham- 
mad Din V. Emperor. Eramiug 
of charge — Recording of fresh 
prosocutiou ovidciico after framing 
charge — Statement of accused, neces- 
sity uf recording after evidence — 
Omis-sion to do so is not curable by 
S. 537. 

(1918) 1918 Lah 348 (;348) : 1918 Pun Re 
Cri No. 1 ; 19 Cri L Jour 2S0, Ghulla 
V. Emperor. Omission to perform 
such a duty must be doomed to 
have prejudiced seriously tb.s .re- 
cused and necessitates a ro-trial. 

(1922) l‘»22 Lah 45 (17) ; 23 Cri L Joui- 154, 

llaji Muhammad D ihdt v. Eniijcror. 

(1024) 1924 Lah 734 (737) ; 25 Cri L Jour 
1020, Nanak Chuud v. Emperor. 

(1925) 1925 Lab -26^ (28^) : 2* Cti L Jour 
87, A!i v. King- Emperor . 

Qucstioiiiug accu.^ed is mandatory. 

(1926) 1026 Luh 51 (.52) : 20 Cri L Jour 
1370, M uhammad Sadig v. Emperor. 


Seo. 342 
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Sec. 3^2 
Note 35 


(1926) 1926 Lab 551 (552) : 7 Lab 564 : 27 
Cri L Jour 1007, Lachhman Singh v. 
E7nperor. 

(1926) 1926 Lab 683 (683) : 27 Ori L Jour 
1023, Ismail v. Emperor. 

(1926) 1926 Lab 684 (685) : 27 Cri L Jour 
1021, Fazal Ahmad v. Emperor. 

(1927) 1927 Lab 720 (720; : 29 Cri L Jour 
125, Akhtar Mohammad v. Emperor. 

(1928) 1928 Lab 230 (231) : 29 Cri L Jour 
905. Emperor v. Giaii. Singh. 

(1928) 1928 Lab 382 (386) ; 30 Cri L Jour 
18, M. L. Pritchard v. Emperor. 

(1934) 1934 Lab 96 (96) : 1934 Cri Cas 175 : 
15 Lab 60 : 35 Cri L Jour 1394, 
Karam Dm v. Emperor. 

(1934) 1934 Lab 415 (415) : 1934 Cri Cas 
642: 35 Cri L Jour 1447, Amir v. 
Eynperor. 

(1934) 1934 Lab 631 (632) : 1934 Cri Cas 
966 : 36 Cri L Jour 401, Anand 
Prakash v. Emperor. 

(1934) 1934 Nag 213 (215); 1934 Cri Cas 
984 : 31 Nag L R 49 : 35 Cri L Jour 
1457, Bari Krisknaji Ghate v. 
Emperor. I^Iagistrate not examining 
accused when written statement 
filed. 

(1921) 22 Cri L Jour 598 (598) : 62 Ind Cas 
870 (870) (Pat), Tilak Gope v. 
Bha7jaram. 

(1920) 1920 Pat 471 (479) : 21 Cri L Jour 
705, Rarjhu Dhumij v. Emperor. 

(1920) 1920 Pat 729 (730) : 21 Cri L Jour 
793, Suraj Pandcy v. Emperor. 

(1921) 1921 Pat 11 (12) ; 22 Cri L Jour 427, 
Gulam Rasul v. King-Emperor. 

(1921) 1921 Pat 109 (114) : 22 Cri L Jour 
417. Fatu Santal King- Emperor. 

(1922) 1922 Pat 5 (6) : 23 Cri L Jour 114, 
Balkesar Smgh v. King-Emperor. 

(1922) 1922 Pat 212 (213), Ram Nandan 
Singh v. Kbtg-Emperor. 

(1922) 1922 Pat 206 (297) : 23 Cri L Jour 
440, Paramcshtoar Lai Mitter v. 
Eiftperor. 

(1922) 1922 Pat 299 (299): 22 Cri L Jour 
259, Ramcshwar Singh v. Emperor. 
Accused examined, before evidence 
for prosecution closed. 

(1923) 1923 Pat 292 (293) : 24 Cri L Jour 
311, Daijnalh Sahay \. King-E7n2)C’ 
ror. 

(1925) 1925 Pat 723 (724) : 26 Cri L Jour 
927, Rarneshwar Singh v. E77tperor. 

(1926) 1926 Pat 29 (29): 26 Cri L Jour 1289, 
Rnm Charan Singh v. Emperor. 

(1034) 1934 Pesh 75 (75): 1934 Cri Cas 1111; 
35 Cri L Jour 1361, Anar Gul v. 
E^jiperor. 

(1918) 1918 Upp Bur 43 (44): 3 Upp Bur 
Rul 18 : 18 Cri L Jour 941, E77tperor 
V. Nga Po Mya. 

(1923) 1928 Rang 132 (133) : 4 Upp Bur Rul 
127 : 25 Cri L Jour 319, Ki7ig- 
E7nperor v. Nga Sein. 

(1927) 1927 Rang 19 (19) : 4 Rang 361 : 27 


Cri L Jour 1364, King-Emperor v. 
Nga Po Byu. Re-trial ordered even 
though accused bad been acquitted. 
(1926) 1926 Sind 1 (8) : 20 Sind L R 34 ; 
26 Cri L Jour 1554 (P B), Emperor 
V. Nabu. 

(1926) 1926 Sind 281 (282) : 19 Sind L B 
121 : 27 Cri L Jour 1290, The Crown 
V. Pario. 

(1905) 1 Cri L Jour 737 (737) : 2 Low Bur 
Rul 239, King~E7nperor v. Eyan 
Baw. 

[See also (1890) 2 Weir 405(407), 
In re Baja Padavjachi. Not a mere 
error of form— But where no preju- 
dice High Court will not interfere.] 
Examination, after prosecution xoitiiesses 

were examined and before their cross- 

examination : — 

(1923) 1923 Cal 196 (198) : 50 Cal 223 ; 24 
Cri L Jour 198, Mahazur Alt v. 
E7nperor. 

(1924) 1924 Nag 51 (52) : 25 Cri L Jour 713, 
Krishnappa v. Emperor. 

(1928) 1928 Nag 162 (164) : 29 Cri L Jour 
475, Maho7n7)iad Hayat Khan v. 
E7/iperor. Failure to e.xamine after 
second cross-examination of re-called 
witnesses. 

(1933) 1933 Nag 192 (193): 1983 Cri Cas 
786 : 34 Cri L Jour 340, Em peror v, 
A77iirbi. Omission to examine ac- 
cused after second cross-examina- 
tion of re-called witnesses. 

(1929) 1929 Bom 447 (450) : 1929 Cri Cas 
559 : 31 Cri L Jour 402, Emperor v. 
Gcmu Gopal. 

(1931) 32 Cri L Jour 623(1) (623) : 130 Ind 
Cas845(Cal), Moharrui/i Muha77i7nad 
V. Ernperor. Statement after exa- 
mination and before cross-examina- 
tion of prosecution witnesses. 

(1923) 1923 Cal 104 (164) : 49 Cal 1075 : 24 
Cri L Jour 3, Gulzari Lai v. Em- 
peror. Accused examined after the 
examination-in-ebief of some of the 
prosecution witnesses, but not exa- 
mined again after another witness 
for the prosecution had been exa- 
mined after the cross-examination of 
the previous witnesses. 

(1923) 1923 Cal CG8 (668) : 50 Cal 308 : 25 
Cri L Jour 799, Jum7non Chrislia7i 
V. Emperor. Examination of accus- 
ed after examination-in-chief of the 
prosecution witnesses is not sufiici- 
ont. 

(1924) 1924 Cal 182 (183): 25 Cri L Jour 
289, Baro Nath Malo v. Ala Bux. 
Examination before cross-examina- 
tion of prosecution witnesses. 

(1934) 1934 Lab 648 (1) (648) : 1934 Cri Cas 
972 : 36 Cri L Jour 468, Kundan Lai 
V. E77iperor. Second cross-exa- 
mination. 

(1934) 1934 Oudh 457 (459) : 1984 Cri Cas 
1308:85 Cri L Jour 1417, Onkar 
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Lordships of the Privy Council in Subramania Ayyar v. King-Emperor^ to the 
following effect : 

“ Theic Lordships are unable to regard the disobedience to an express provision as to a 
mode of trial as a mere irregularity. Such a phrase, as irregularity, is not appropriate to the 
illegality of trying an accused person for many different offences at the same time and those 
offences being spread over a longer period than by la^ could have been joined together in one 
indictment.” 

In the undermentioned cases, ^ a contrary view has heen expressed, namely 
that a non-compliance with the Section does not vitiate the trial unless accused 


Singh v. Emperor. 

(1922) 1922 Pat 158 (160) : 22 Cri L Jour 
697, mtarjit Singh v. King-Em- 
peror. 

(1925) 1925 Rang 363 (364) : 27 Cri L Jour 
336, Ah. Khaung v. King Emperor. 

(1927) 1927 Sind 175 (176): 21 Sind L R 
831 : 28 Cri L Jour 417, Motankhan 
V. E7nperor. 

Asking general questions • — 

(1925) 1925 Pat 342 (344): 26 Cri L Jour 
716, Durga Ram v. Empei-or. 1922 
Pat 388 dissented from. 

(1921) 1921 Mad 679 (681): 23 Cri L Jour 
697, Nainamalai Konan, In re. 

(1918) 1918 Nag 149 (146) : 20 Cri L Jour 
12, Mt. Tani v. Emperor. Manda- 
tory — Non-compliance with — Trial 
vitiated. 

(1924) 1924 Nag 301 (304, 307) : 25 Cri L 
Jour 417, Udhao Patel v. King-Bm- 
peror. General questioning illegal. 

Taking joint statement from several ac- 
cused : — 

(1931) 1931 Bom 132 (135): 55 Bom 356: 32 
Cri L Jour 572: 1931 Cri Cas 180, 
BalkrishnaAnantHirlekar v. Empe- 
ror. 

(1928) 29 Cri L Jour 469 (469) : 109 Ind Cas 
117 (Lah), Girdhari Lai y. Emperor. 
Statements of accused recorded 
jointly — Illegality vitiating trial. 

(1926) 1926 Lah 154 (155) : 26 Cri L Jour 
1418, Fazal Karim v. Emperor. 
Taking joint statement of several 
accused. 

Examination after the defence began : — 

(1925) 1925 Cal 480 (480) : 51 Cal 933 : 2G 
Cri L Jour 261, Surendra LalShahu 
V. Isamaddi. 

2. (1902) 25 Mad 61(97) (PC). Subramania 

Ayyar v. King-Emperor. 

3. Failure to examine at all : — 

(1926)27 Cri Jour 719(2) (720) : 94 Ind 
Cas 911 (912) (All), JinmwM v. Em- 
peror. Examination after some only 
of the prosecution witnesses were 
examined — No further examination 
after off the witnesses wore examined. 

(1924) 1924 All 7C3 (7G3) ; 26 Cri L Jour 
132, Ciangn Sahai v. King-Emperor. 

(1935) 19:35 All 217 (218) : 1935 Cri Cas 260: 
3G Cri L Jour 1290, Sia Ram v. Em- 
peror. Summary trial — Mere fact, 
that statement of accused has not 
been recorded, is not fatal. 


(1892) Ratanlal 625 (625), Queen Empress 
V. Manchi. 

(1924) 1924 Oudh 111 (112): 24 Cri L Jour 
661, Nageshar Prasad v. Emperor. 
(1925) 1925 Oudh 491 (491): 26 Cri L Jour 
655, Emperor v. Sheopal. 

(1926) 1926 Oudh 424 (425) : 27 Cri L Jour 
852, Girdhari Lai v. King-Emperor. 
Omission, to examine an accused 
under S. 842, Cr. P. C. , in a warrant 
case tried summarily not prejudi- 
cing the accused, is covered by the 
provisions of S. 537 of the Code. 
(1922) 1922 Pat 388 (389) : 1 Pat 81 : 23 Cri 
L Jour 703, Mir Tilaivan v. Em- 
peror. 

(1925) 1925 Pat 414 (417) : 4 Pat 488: 26 Cri 
L Jour 811, Saiyid Mohiuddin v. 
Emperor. 

(1929) 1929 Pat 64 (64) : 29 Cri L Jour 771, 
Sheodatt Roy v. Emperor. Absence 
of examination of accused under S. 
342 will not vitiate trial where no 
prejudice is caused. 

(1932) 1932 Rang 190 (192): 1932 Cri Cas 
932:10 ^ng 511: 34 Cri L Jour 
121 (F B), Emperor v. Nga Po Min. 
(1934) 1934 All 389 (390) : 1934 Cri Cas 465 : 
35 Cri L Jour 784, llikmat Ali v. 
Emperor. Where there is prejudice, 
it will vitiate trial. 

[See also (1921) 1921 Cal 269 (270): 
23 Cri L Jour 41, Gangadhar Goafa 
V. Reginald iriifiam Lemon Reed. 
(1885) 2 Weir 405 (405), In the matter 
of Gamli Tataiya alias V cnkaiya. 
Assumed. 

(1920) 102G Bom 231 (232) : 50 Bom 
174 ; 27 Cri L Jour 1:335, Emperor v. 
llarjivan Yalji. Accused putting 
in written statement on questioning 
by Magistrate — Omission to orally 
examine is not illegality. 

(1919) 1919 Cal G96 (700): 4GC:il 111: 
20 Cri L Jour 24, .lit Foong Ckin :• 
mart v. Emperor.} 

Examination before the chi.-ic of pro.'ic- 
cution evidence : — 

U923) 1923 All 81 (2) (82) : lo All 121: 21 Cri 
L Jour 07, liccltu v Ki)uj^ 

Emperor. o{ witness 

after recotiliij^; staceiaent. 

(1920) 1920 AH Cri h Jour 

•105, Kiicloi M tl V. Ent peror. 

(1927) 1927 All 475 1476): 40 All 551: 28 Cri 
L Jour 399, Siidaman v. Emperor. 
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Seo. 342 
Note 35 


has been prejudiced by the procedure adopted. In Ahdul Rahman v. King. 
Emperor* which was a case arising under Section 360 of the Code, their Lordships 
of the Privy Council distinguished Subramania Ayyar’s case on the ground that in 
that case, the procedure adopted was one which the Code positively prohibited, and 
held that an omission or irregularity in the case of other provisions of the Code, 
unaccompanied by any probable suggestion of any failure, of justice having been 
thereby occasioned, is not enough to warrant the quashing of a conviction. It is 
submitted that unless the provisions of this Section are construed as conveying the 
positive prohibition, the cases holding that a non-compliance, ipso facto vitiates 
conviction, require re-consideration. 

Where the non-compliance with the Section is held to vitiate the trial 
whether by reason of prejudice to the accused or independently of any pre- 
judice, ordinarily the proper course is to order a re-trial from the stage at 
which the provisions of this Section were not complied with.® In other words the 


(1928) 1928 All 222 (227) : 30 Cri L Jour 
203, Emperor v. Jkahbar Ual. 

(1924) 1924 Lah 84 (88) : 4 Lah 61 : 25 Cri L 
Jour 801, R. A. Byrne v. The Croton. 

(1925) 1925 Oudh 422 (423): 28 Oudh Cas 
130 : 26 Cri L Jour 1301, Emperor v. 
Brij Behari. Non-examination alter 
second cross-examination. 

(1925) 1925 Oudh 603 (604) : 26 Cri L Jour 
1374. Khuman Singh v. Emperor. 
Non-examination after second cross- 
examination. 

(1930) 31 Cri L Jour 171 (172) : 120 Ind Cas 
753 (Pat), GurdialSi»Mh\.Bholanath 
Halwai. 

(1925) 1925 Rang 258 (260) : 3 Rang 139 : 26 
Cri L Jour 1336, Nga Hla V v. King- 
Emperor. 

(1929) 1929 Rang 331 (333) : 1929 Cri Cas 
507 ; 7 Rang 470 : 30 Cri L Jour 1164, 
K. M. Suhbayya Naidii v. Emperor. 

(1929) 1929 Sind 5 (6) : 23 Sind L R 1 : 29 
Cri L Jour 932, Alla Dilo v. Empe- 
ror. 

(1932) 1932 Sind 165 (166) : 1932 Cri Cas 
743: 34 Cri L Jour 161, Emperor v. 
Rihan Dndo. 

(1934) 1934 Sind 67 (68) : 1934 Cri Cas 636 : 
2S Sind L R 106 : 35 Cri L Jour 1175, 
Ilidayatidlah v. Emperor. 

Examitiaiion after the defence was over:— 

(1927) 1927 Cal 330 (331): 28 Cri L Jour 
347, Taicezhhan v. Rajjabali Mir. 
Obiter. 

(1926) 1926 Pat 393 (394): 27 Cri L Jour 
1017, Balgohind Thahurx. King-Em- 
peror. Technical failure to comply 
is not fatal in the absence of preju- 
dice. 

Failure to guestion specifically : — 

(1930) 1930 Rang 114 (118): 1930 Cri Cas 
402 : 7 Rang 821 : 31 Gri L Jour 387, 
Maung Ba Chit v. Emperor. 

Qucstioyis tn the nature of cross-exami- 
nation : — 

(1930) 1930 Rang 351 (354): 1930 Cri Cas 
1179 : 8 Rang 872 ; 32 Cri L Jour 23, 
V Ba Thcin v. Emperor. 


Miscellaneous : — 

(1985) 1985 All 217(219) : 1985 Cri Cas 260: 
36 Cri L Jour 1290 (1291), Bam 
V. Emperor. 

(1986) 1936 Oudh 16 (17,18): 36 Cri L J 1303 
(1304) : 1936 Cri Cas 23, Emperor 
V. Karnashankar. But prejudice may 
be presumed in such circumstances. 
(1895) Batanlal 735 .(735), Queen- Empress 
V. Posha Sari. Held, that the ac- 
cused had a vigilant pleader. The ac- 
cused probably suSered no prejudice 
by the Sessions Judge having ig- 
nored the provisions of this Section. 

4. (1927) 1927 P 0 44 (49) : 5 Rang 53 : 54 I A 

96 : 28 Cri L Jour 259 (P C). V. M. Ab- 
dul Rahtnan v. King-Emperor. 

5. (1933) 1933 Lah 1002 (2) (1003): 1983 Cri 

Cas 1515: 35 Cri L Jour 104, Tcj 
Ram V. Emperor. 

(1923) 1928 Lah 230 (231): 29 Cri L Jour 
905, Emperor v. Gian Singh. 

(1928) 1928 Lah 382 (386): 30 Cri L Jour 
18, M. L. Pritchard v. Emperor. 
(1930) 1930 Lab 153 (2) (154) : 1930 Cri Cas 
161 : 31 Cri L Jour 720, Arjan Singh 
V. Emperor. 

(1926) 1926 Nag 348 (349): 27 Cri L Jour 

475, Pai Mahomed v. Emperor. Non- 
compliance will not ipso facto result 
Id acquittal. 

(1928) 1928 Nag 162 (1G4): 29 Cri L Jour 

476, Mohammad JlayatKhanv. Em- 
peror. Breach of the same vitiates 
such portion of the trial as is subse- 
quent to the stage where it occurred. 

(1921) 1921 Pat 374 (375): 22 Cri L Jour 
460, Bamnath Rai v. Emperor. 

(1924) 1924 Pat 376 (376): 24 Cri L Jour 
475, Baldeo Dubey v. King-Emperor. 
(1926) 1926 Pat 29 (30) : 26 Cri L Jour 1289, 
Sham Sher Narain Singhv. Moham- 
tnad Sale. 

(1925) 1925 Sind 127 (129): 19 Sind L E 
104: 25 Cri L Jour 662, Jhangli v. 
King-Em 2 >eror. 

[See also (1921) 22 Cri L Jour 693 
(598): 62 Ind Cas 870 (871) (Pat). 
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matter should be set right by again questioning the accused as required by this 
'Section and then by calling on him to enter on his defence.** The Court remanding 
the case should not keep the case on its own file and simply call for a re-submission 
after taking the necessary examination ; it should remand the whole case to be 
tried on the merits as if it were before the Court for the first time.^ But where 
the case is a petty one® or the offence is merely technical,® it has been held, that it 
is not in the interests of justice that the case should be tried de novo and that the 
accused should be acquitted. 

Where questions are put in contravention of the Section, such as questions 
in the nature of cross-examination,'® or where further evidence is taken after the 
examination of the accused and the latter is not examined again under this 
Section," the answers given in the one case and the further evidence taken in the 
other should be rejected and not taken into account. In the undermentioned 
case,'® it was held, that it was not proper for the Judge to bake into consideration 
circumstances appearing in the prosecution evidence against the accused if he had 
not drawn his attention to them in his examination and called for an explanation. 

An objection, on the ground of the failure to comply with the provisions of 
this Section, raises a point of law and can be taken at the hearing of an application 
lor revision, although it was not urged in the Courts below and is not set forth in 
the application.'®*^ But in revision proceedings, the High Court is not hound to 
interfere even if the non-compliance with Section 342 is held to be illegal.'® 

Where a Magistrate examines an accused person before any evidence has 
been recorded, it has been held, that such statements cannot be rejected as 
inadmissible on account of the irregularity in procedure and that they may be 
evidence as being admissions under Section 21 of the Evidence Act.'* 


Tilak Gope v. Bhnya ilain.] 

6. (1925) 1925 Nag 433 (433): 26 Cri L Jour 

1425, Wasudeo v. Emperor. 

7. (1925) 1925 Cal 172 (172) : 26 Cri L Jour 

313, Md. Abdus Samad v. Emperor. 

«. (1925) 1925 Cal 3G1 (369) : 52 Cal 522: 26 
Cri L Jour 631, Emperor v. Alimuddi. 
(1934) 1934 Lah 415 (416) : 1934 CriCas642: 

35 Cri Tj J 1447, Amir v. Emperor. 
(1925) 1925 Cal OSO (9fi0) : 26 Cri L Jour 
572, Sfmmlal Simth v. Emperor. 
(1921) 22 Cri L Jour 270 (2) (279): 60 lud 
Cas 676 (679) (Lali), Hurnama v. 
Emperor. ^Jagistrato asked the 
accused whothor bo had to say any* 
thing besides the written statement. 
Held that the procedure, though 
not right, was not illegal. 

(1933) 1933 Lah 1002 (100;J): 1033 Cri Cas 
1515 : 35 Cri L Jour 101, Tej Ram v. 
Em per or. 

(1933) 1933 Nag 192 (193) : 1933 Cri Cas 786: 

.34 Cri L J 310. Emperor v. Amirbi 
(1022) 1922 Pat 212 (213). Rnm Nandan 
Sin<ih V. The Kiny Emperor. 

0. (1934) 1934 Lah 648 (1) 1648) : 1934 Cri Cas 
972: 36 Cri L Jour ICS./iMndan Lai 
V. Emperor. 

10. (1923) 1923 Lah 225 (22G) : 1 Lah 55: 24 Cri 
L Jour 693, Devi Dial v. Emperor. 
(1903) 8 Cri L Jour 02 (61) : 4 Low Bur Rul 
244. Gaunff Oyi v. Emperor. Ques- 
tions about confession Inadmissible 


— Therefore answers to such ques- 
tions are inadmissible. 

(1909) 10 Cri L Jour 325 (340) : 3 Ind Cas 
625 (Cal), Khudiram Bose v. Empe- 
ror. Some questions proper and 
others in the nature of cross-exami- 
nation — Answers to former may be 
considered. 

(1916) 1916 Mad 407 (408): 39 Mad 770 : 16 
Cri L Jour 623, In re Abibullah 
lioivthan. Questions put when no 
evidence at all had boon taken — 
.\nswcrs not admissible in ovideuce. 

11. (1927) 1927 Lah 916 (916) : 20 Cri L Jour 11, 

Manata y. Emperor. 

12. (1933) 34 Cri L Jour 411 (412) : 142 lud Cas 

785 (Nag), Emperor v. Baliram 
Kri-i/inaji Kunbi. 

12a (1921) 1921 Pat 415 (418): 22 Cri L Jour 
442, Moniuddin v. Emperor. 

13. (1928) 1928 Lah 230 (231): 29 Cri L Jour 

905. Emperor v. Gian Sinjh. 

(1926) 1926 Lah 553 (554) : 27 Cri L Jour 
727, Hazara v. Emper o-. 

(1932) 1932 Oudh 113 (ill): l.t.iO Cri C.is 
186 : 33 Cri L Jour 811. i'lUin v. Em- 
peror. 

(1921) 1921 Pat 371 i:^75) : 22 Cri L Jour 
460. Ramn i'.h R\i v. I'.mperor. 

(1908) 7 Cri I* -Jour IJ2 (122. 123); 4 Low 
Bur llul 143. Emperor v. Ba Pc. 

14. (1S93) K'ltanlal 67'J (680), Queen- Em press 

V. Noraycn. 


Seo. 342 
Note 3S 
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34 3 ,* Except as provided in Sections 337 and. 338, no 
^ . influence, by means of any promise or threat or 

used to induce dis* otherwiso, shaJl DO used to an accused person to 
closures. iuduce him to disclose or withhold any matter 

within his knowledge. 

Synopsis. 


Note No. 

Scope of the Section. I 

Except as provided under Section 337, 

etc. 2 


Note No. 

No influence, etc, ^ 

Evidentiary value of statements. 4 


Other Topics. 


Accused— Meaning same as in Section 342. 

See Note 1, Pts. 1 and 2. 

Compulsion of confessions. See Note 8, Pts. 
1 and 3. 

Inducement to witness— Section inapplicable. 

See Note 1, Pt. 3 ; Note 3, Ft. 5. 

Invalid pardon— Evidence inadmissible. See 
Note 2. Pt. 2. 

No caution against free confessions. See 


Note 8, Pt. 2. 

No pressure for production of co-accused. See- 
Note 3, Pt. 4. 

Offer to drop another case — Inducement to 
witness. See Note 1, F-N (3). 

Pardon on conditions. See Note 2, Pt. 1. 
Statements under inducement— Inadmissible, 
See Note 4. 


1. Scope of the Section. . , . , 

Section 163, ante, is an analogous provision applicable where an tnvesttga- 
lion is proceeding under Chapter XIV. This Section applies to accused persons 
and during the stage of inq'niries and trials. The words accused person ha\e the 
same meaning as the word “accused” in Section 342' and unless influence is 
used to a person who is an “accused” within the meaning of that Section, this 
Section does not apply.^ Thus it does not apply where an inducement is offered 
to a witness and not to an accused person then under bail. See Note 31 to 
Section 342 as to the meaning of “accused person. 


2. Except as provided under Section 337, etc. 

Sections 337 and 338, supra, provide for the grant of pardon to accused 
persons. Except under those Sections, no inducement can be offered to an accused 
person to make any disclosures. Thus a conditional pardon cannot be tendered by 
any authority save as provided by Sections 337 and 338, supra. 

Where the pardon tendered turns out to be illegal under Section 337, it 
would be unlawful to examine the accused as a witness and his statement would 
bo irrelevant and inadmissible in evidence." 


•(1882— S. 343; 1872-S. 344 and 1861— S. 203— Same.) 


Section 343— Note 1. 

1. (192G) 1026 Nag 426 (427) : 27 Cri L Jour 

807, Mahadeo v. Emperor. 

(See also (1901)25 Bom 422 (425). 
Queen'Etnpress v. JIussexn Haji ) 

2. (1872-1892) 1872-189-2 Low Bur Rul 246 

(248, 252), Tn the matter of Nga Po 
Autig. 

3. (1916) 1916 Bora 229 (233): 17 Cri L Jour 

256. Goi'ind v. Emperor. Ofior to 
drop another pending case was con- 


strued only as an inducement 
oflered to him as a witness and not 
as an accused. 

(1920) 1920 Nag 255 (257): 16 Nag L B 9 : 
21 Cri L Jour 160,GovtndaSambhaji 
Malt V. Emperor. 

Note 2. 

1 (1906) 4 Cri L Jour 44 (45) (Cal), Paban 

Singh X. Emperor. 

2 (1902) 1902 Pun L Re No. 62, page (192)^ 

Durga x. Emperor. 
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3. No influence, etc. 

An accused person is neither bound nor is under an obligation to make any 
admission injurious to his own interests. No judicial officer should attempt to 
compel him to make any such admission.^ Where, however, the accused wishes 
to make a statement of his own accord, it is not necessary that the Magistrate 
should give him any caution before taking his statement."^ Tlie eliciting of an 
admission by putting words into the mouth of the accused is unfair.^ 

An accused person is not bound to produce his co-accused who are abscond- 
ing and the Court cannot exercise any pressure upon him for the purpose of 
producing them."* 

An assurance of amnesty given to a witness is not within the mischief of 
the Section, and does not affect the competency of the witness, though it may 
affect his credibility.® 

4. Evidentiary value of statements. 

See also Note 6 to Section 163. 

This Section does not declare what the consequences would be if an accused 
person did make a statement under inducement.^ It seems to be, however, clear 
that the statements so made would be inadmissible in evidence. Sec Note 31 to 
Section 342, ante. 


344 .* (1) If, from the absence of a witness, or any other 

reasonable cause, it becomes necessary or advi- 
p?oce“d' *^0 postpone the commencement of, or 

adjourn any inquiry or trial, the Court may, if 
it thinks ht, by order in writing, stating the 
reasons therefor, from time to time, postpone or adjourn the 

•(Code of 1872— Ss. 194, Pera. 1 and Expl.; 208, Para. 1; 219 and 264.) 

194. If from the absence of a witness or from any other reasonable cause, it becomes 

necessary or advisable to defer the examination, or further exa- 
Adjournment oj in- mination, of witnesses, the Magistrate may, by a written order, 
quiry and remand. from time to time adjourn the inquiry and remand the accused 

person for such time as is deemed reasonable, not exceeding 15 days. 


ETplanation : After commencing the inquiry, if suflicient evidence h.is been obtained 
to raise a suspicion that the person accu.sed may have committed an ollonce, and it appears 

likely that further evidence may be obtained by a remand, this is a reasonable ground for a 
remand. 

208. Before or during the hearing of any complaint, the Magistrate may, in order to 

secure the attendance of wituos.«es or for any other reason, adjourn 
Adjournme7U. the hearing of the same to a day to bo then appointed and stated 

in the presence and hearing of the party or parties. 


(1902) 1902 Pun Re Cr No. 12, page(3G), Nabi 
Jiak'ih V. Emperor. 

Note 3. 

1. (1897) 19 All 201 (292), In the matter of 

Gudar Simjh. 

(1922) 1922 Pat 7.3 (74. 75); 1 Pat 212 : 23 Cri 
Ij Jour 038, liazari Jlajan v. Kintj- 
Kmjyeror. 

(1804) 1 Sutb W R Cr 21 (24), Queen v. 
Iiamdhu7i Sing. 

2. (1809) 5 Mad H C R A})p 11 (11). 


3. (1892) 5 C 1* L R Cr 11 (11, 12), Empre-' v. 

Mi. Bhtirn. 

4. (1930) 1980 Lah 953 (951): 32 Cii J, 7..ui 

341 : 1930 Gri Cas 1049, Fain 
Muhammad v. Emperor. 

5. (1925) 1925 Nag 313 (;iU3i * JC c.,i B Join 

14C(. Anan- 11 C'if:‘u\l:iir v. 

Em2'eror. 

Note 4 

1.(1916)1910 Bom 2 -.'j (233) ; 17 Cri L Jour 

256, Corind v. Emperor. 


Sec. 343 
Notes 
3—4 


Sec. 344 
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See. 


Remand. 


same on such terms as it thinks fit, for such time, as it considers 
reasonable, and may by a warrant remand the accused if in 
custody: 

Provided that no Magistrate shall remand an accused 

person to custody under this Section for a term 
exceeding fifteen days at a time. 

(2) Every order made under this Section by a Court other 
than a High Court shall be in writing signed by the presiding 
Judge or Magistrate. 

Explanation . — If sufficient evidence has been obtained to 

raise a suspicion that the accused may have 
committed an offence, and it appears likely that 
further evidence may be obtained by a remand, 
this is a reasonable cause for a remand. 


Reasonable cause 
for remand. 


Note 

Legislative changes. 

Scope and applicability of the Section. 
Postponement and adjournment. 

(a) Postponement of case sine die. 
Inquiry or trial. 

Adjournment by public proclamation. 
■'May. if it thinks fit.” 

Reasonable cause for adjournment. 
“Stating the reasons therefor.” 
Adjournment to and trial on holiday. 

Advancement of hearing. 

Stay of Criminal proceedings. 
Adjournment of one or two cross-cases. 

Power of High Court to set aside 
order of adjournment. 

Power of Sessions Judge or District 
Magistrate to stay criminal pro- 


Synoysis, 

No. 


1 

2 

3 

4 

5 
5a 

6 

7 

8 
9 

10 

11 

12 

13 


14 

15 


Note I'To. 

ceedings pending before Subordi* 
nate Magistrate. 

“On sucb terms as it thinks fit” — 
Costs. 

Adjournment for cross-examination of 
Prosecution witnesses in trials of 
warrant cases — Power to impose 
terms on accused. 

Remand. 

(<i) Distinction between detention 
under Section 167 and under Sec* 
tion 344. 

(6) Grounds of remand. 

(c) Remand in absence of accused. 

(d) Period of detention. 

“By a warrant.” 

Magistrate's liability for unreasonable 
detention. 


15a 

16 


17 

18 

19 

20 
21 


22 


219. Tho Magistrate shall, subject to the provisions of Section 362, summon any witness 

and examine any evidence that may be offered in behalf of the 
Evidence for the de- accused person, to answer or disprove the evidence against him, 

and may for this purpose, at his discretion, adjourn the trial from 

lime to time, as may be necessary. .i. j 

264. The Court may, m its discretion, postpone the hearing of tho case ; and may, 

Adjournment. Postpone- from time to time, adjourn the trial, if it considers that such ad- 
nient of trial. journment is proper and will promote the ends of justice. 

(Code of 1861— Ss. 224, 269, 253 and 377.) 

224. If from the absence of a witness or from any other reasonable cause, it shall be* 

come necessary or advisable to defer the examination, or further 
When Magistrate may examination of witnesses, it shall bo lawful for tho Magistrate by 
adjourn the enquiry. a written order, from time to time, to adjourn the enquiry, and to 

remand the aocused person for such time as shall be deemed reason- 
able, not exceeding 15 days ; ^ ^ ^ ^ 

269. Before or during the hearing of any complaint, it shall bo lawful for the Magis* 
Adjournment. trate to adjourn tho hearing of tho same to a day to be then ap- 

nointol and stated in the presence and hearing of the party or parties ; 

I . • • • . • 
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Other Topics. 


Adjournment of appeals — Costs. See Note 16, 
Pt. 11. 

Costs against absent accused. See Note 15, 
Pt. 8. 

Detention — Period of. See Note 16, Pt. 2. 

Detention — Whether intended to bo penal. 
See Note 18, Pt. 2. 

Grounds held insufficient for adjournment. 
See Note 7, Pts. 12 to 17. 


Protraction of trial — Impropriety of. See 
Note 2, Pt. 2. 

Remand for getting a confession — Remand, 
when objectionable. See Note 18, Pt. 9. 
Remand in bailable cases. See Section 496. 
Remand to Police custody. See Note 16, Ft. 8. 
Revision. See Note 13. Pt. 2. 

Second remand. See Note 18, Pt. 10. 

Who can be ordered to pay costs. See Note 15, 
Pts. 1 to 8. 


1. Legislative changes. 

There was no separate Chapter in the Codes of 1861 and 1872 dealing with 
the general provisions applicable to all kinds of trials. Hence a provision of 
adjournment was made under each Chapter relating to different proceedings such 
as preliminary inquiry by Magistrates, trial of warrant cases, of summons cases and 
Sessions trials. When the 1882 Code was passed re-casting in many respects the 
two former Codes, some of the general provisions applicable to all kinds of trials 
were clubbed together in Chapter XXIV and the Court's power to adjourn and 
remand was provided for in Section 344. The Section as re-enacted provided also 
for the postponement of the covimenccment of an inquiry or trial which was not 
found in the Codes of 1861 and 1872. In the present Code the words “if it thinks 
fit” in sub-section 1, were inserted between the words “ the Court may ” and “ by 
order in writing” etc. 

2. Scope and applicability of the Section. 

This Section provides for the postponement of the commencement or the 
4idjourmnent of any inquiry or trial, and also for remand of the accused where such 
postponement or adjournment is made. Thus, after a Magistrate has taken cogni- 
zance of an offence, his powers of postponement and adjournment are regulated by 
this Section.^ 

The policy of the law is that criminal cases should be disposed of with the 
least possible delay. ^ The object is to avoid hardship to the parties and wit- 

253. The ^lagistrate shall summon any witness and examine any evidence that may 
Evidence for the de- o0ered in behalf of the accused person, to answer or disprove 
fence. evidence against him, and may, for this purpose, at his discre- 

tion, adjourn the trial from time to time, as may be necessarv. 

377. The Court may in its discretion, from time to time, adjourn the trial as may be 
Adjournment. necessary. 


Section 34 4 — Note 2. 

1. (1924) 1924 Cal 614 (616) : 26 Cri L Jour G8. 

hkolannUi Das v. Emperor. 

2. (1908) 35 Cal 909 (912). Hem Chandra Hay 

V. Atal Dchari Hay. 

(1929) 1929 Nag 42 (43) : 29 Cri L Jour 
1092, Raotmal v. tiampat. Inten- 
tion of Code is that Criminal trial 
should he continued from day to 
d.ay until termination. 

(1925) 1925 Cal 1017 (1019) : 27 Cri L Jour 
129, Thotnas James Henry Arnup 
V. Kcdar Nath Chose. Whether con- 
sidered from the point of view of 
the complainant or of the accused, 
delay is inexcusable. 

(1920) 1926 Cal 102 (104): 20 Cri L Jour 


1050, Hash Hehary Narury v. Cor- 
poration of Calcutta. Fre(iuent ad- 
journments. at the instance of the 
prosecution, condemned. 

(1017) 1917 Sind 73 (7G): 18 Cri L Jour 04 
(57): 10 Sind L R 1 {Q.Jehnmiir Perm- 
shah V. Gatigaram NoumnI ().‘y). 

(1923) 1923 Cal 725 (727): 2.5 Cri L Jour 
492, Shcrmull v. t'orpn-i't-.'-n of 
Calcutta. Long n.) jouriinii iit for 3 
years condemned. 

(1018) 1918 Cal (.O-.iO): 1-^ Cri L Jour 
609 (Oil). ^[nUoy.u-il Ibrahitit v. Em- 
peror. Pfotiiicted tri.xl irj thePro- 
sidency Magistrate's Court anim- 
adverted on. 

(1871) 10 Stub '.V R Cri 58 (58), Mahomed 


Sec. 844 
Notes 
1—2 
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2—4 


nesses.* If the accused is in custody, frequent adjournments -will be a harassment 
to him and, from the point of view of the prosecution, time willeffaqe recollection 
of facts. The longer the period allowed to elapse from the time of the arrest to 
the time when the witnesses give evidence, the greater is the probability of confu- 
sion and of the truth being obscured.^ The Section consequently provides that a 
postponement or adjournment can be given only in two cases : — 

1. where witnesses are absent, or 

2. for any other reasonable cause. 

It is not expedient for a Sessions trial to be adjourned. Where once begun, 
such trial should be continued de die in diem — from day to day — until it is 
finished.® The Section applies only to proceedings in inquiries and trials. It 
does not apply to appeals.^ 

As to adjournment in other cases, see Sections 229, 608 and 526. 

3. Postponement and adjournment. 

The Section empowers the Court not only to adjourn an enquiry or trial, 
but to postpone its commencement. Thus a Magistrate receiving a complaint 
may postpone the issue of a process under Section 204, and is not bound to pass 
any order under Sections 202, 203 or 204 immediately after examining the com- 
plainant.^ 

There should be a fixed time for the purpose of appointing new dates for 
cases which have been posted for a certain day but which cannot be reached on 
such day.^ 

4. Postponement of case sine die. 

A postponement or adjournment of a case sine die is not in accordance with 


Alum V. Sheikh Akil. Constant un* 
necessary adjournment is repre- 
hensible. 

(1917) 1917 Sind 46 (47) : 18 Cri L Jour 834: 
11 Sind L R 27, F. W. Soler v. Em- 
peror. Protracted trial by lengthy 
cross-examination. 

(1932) 1932 Pat 276 (278): 34 Cri L Jour 
263, Birdhi Chand v. Jaipuria. 
Numerous adjournments in petty 
cases. 

(1930) 1930 Pat 241 (243) : 1930 Cri Cas 509 : 
9 Pat 113 : 31 Cri L Jour 789, Nara- 
yana Maharana v. Emperor (Do.) 

(1868) 9 Suth W R Cr Cit 5 (6). 

(1899) 2 Bom L R 322 (323), Queeyi-Em- 
press V. Mahadu. 

(1932) 1932 Cal 63 (64): 58 Cal 1293: 33 Cri 
L Jour 303 : 1932 Cri Cas 11, U. K. 
Milra v. Corporation of Calcutta. 
Proceedings allowed to dragon in* 
definitely — Attention of Government 
was called. 

(1929) 1929 Cal 776 (776): 31 Cri L Jour 
614 : 1929 Cri Cas 520. Sirajuddin 
Kazi V. Sergeant II. Jenner. The 
case of an accident to a motor due 
to the negligent and recklessdriving 
of another motor car ought to be 
tried within a week. 

[See (1900) 2 Bom L R 1092 (1094), 
Queen-Empress v. Majesty. The 
committing Magistrate and the Ses- 


sions Judge should inquire into any 
great delay in investigation and 
consider its bearing on the story of 
the prosecution. 

(1925) 1925 Oudh 501 (502): 27 Oudh 
Cas 327 : 26 Cri L Jour 530, Bahadur 
V. Emperor. A delay of over 4J 
months in hearing an appeal would 
amount to denial of justice in a 
majority of cases.] 

3. (1865) 4 Suth W R Cr Cir No. 12, (page 1.) 

[See also (1924) 1924 Cal 18 (44) : 25 
Cri L Jour 1313, P. E. Billinghurst 
V. Emperor. 

4. (1925) 1925 Cal 1017 (1020) : 27 Cri L Jour 

129, Thomas James Henry Arnup 
V. Kedar Nath Ghose. 

5. (1912) 13 Cri L Jour 861 (862); 35 All 63, 

Badri Prasad v. Emperor. 

(1919) 1919 All 200 (201) : 20 Cri L Jour 
127, liayn Sarup v. Emperor. 

6. (1920) 1920 Lah 289 (290): 1919 Pun Re Cri 

No. 29: 21 Cri L Jour 201, Suraj 
Bhan v. Emperor. 

Note 3. 

1. (1925) 1925 Pat 619 (620, 621): 26 Cri L 

Jour 1179, liam Saran Singh v. 
Nikhal Naraiyt Singh. 

(1920) 1929 Cal 281 (282) : 81 Cri L Jour 
262, Pam Golam Singh v. Sarat 
Chayidra Gayiguly. 

2. (1984) 1984 Bom 180 (183): 85 Cri L Jour 

1139: 1934 Cri Cas 475, In re Jam- 
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this or any other provision of the Code.^ The postponement or adjournment under 
this Section can only be “from time to time”, i. e., for fixed and definite periods.^ 

5. Inquiry or trial Section 4, Clause (ifc). 

8a. Adjournment by public proclamation. 

An adjournment, must, under this Section be by an order in writing. It is 
irregular and objectionable to adjourn a trial by public proclamation.^ 

6. "May, if it thinks fit.” 

These words show that the question of postponement or adjournment of an 
enquiry or trial is a matter of the Court’s discretion. The discretion is, however, 
not an arbitrary one but should be exercised judiciously and only in cases which 
come within the terms of the Section.^ 


7. Reasonable cause for adjournment. 

An adjournment can be granted only in the absence of a ivitness^^ or for 
other reasonable cause}^ As a general rule Magistrates should refrain from grant- 
ing adjournments save in cases where they are clearly necessitated for the purposes 
of justice.^ 

The following have been held to be good grounds for adjournment ; — 

1. To enable the accused to secure the attendance of his witnesses.^ 

2. To enable him to exaniiue such of his witnesses as ho has produced.^ 

3. To enable him to engage the services of a pleader to properly defend 

himself in complicated cases.* 

4. Where the accused’s advocate is absent at another place to fulfil a 

long-standing engagement.^ 

5. Where a large number of witnesses have been examined for the prose- 

cution and tlio accused wants two days’ time to consider what 

evidence he should produce.® 


nahai Meqhji. 

Note 4. 

1. (1905) 9 Cal W N 75n, Doran v. Heard. 
(1909) 9 Cri L Jour 35 (3G) (Cal), Abdur 

Eauf Mia v. Eahamuddi. 

(1932) 1932 Sind 2U (215) : 27 Sind L R 17; 
1032 Cri Cas 905 : 34 Cri L Jour 139, 
Tarachand Oehimal v. Emperor. 
Distinguishing 11 Cri L Jour 7. 
(1933) 1933 Sind .358 (359) ; 1933 Cri Cas 
1340 : 27 Sind L R 219 : 35 Cri L 
Jour 517, Emperor v. Dinalshah 
Eajan'ihah. 

[Uut see (1910) 11 Cri L Jour 7 (8) ; 
4 Ind Cas 637 (Cal), Guru Das 
Hazara v. G. L. \Veathcral.'\ 

2. (192G) 192G All 421 (422) ; 27 Cri L Jour 5G0, 

Keical Ham v Eaiperor. 

Note 5a. 

1. (1870-71) G Mad II C R App 29 (30). 

Note 6. 

1. (1872) 17 SiUh \V R Cri 55 (57). Muthoora 
Nalh Chticlierbultij v. Jleera Lall 
Doss. 

Note 7. 

la (1870) 5 Mad H C R App 27. 

(1924) 1924 Cal 534 (634) : 24 Cri L Jour 
370, Mihir Lai Jloy v. Emperor. 
(18CC) 5 Suth W R Cri Letters 10 (10). But 
accused cannot be discharged on 


that ground. 

(1696) 19 Mad 375 (381). Queen v. T'iraiujut 
lb(1925) 1925 PatG19 (C21) : 26 Cri L Jour 
1179 (1180), Ram Saran Sinyh v. 
Nikhal Narain Sinyh. 

1. (1930) 1930 Pat 241 (243) : 9 Pat 113 : 31 

Cri L Jour 789 : 1930 Cri Cas 509, 
Narayana Mahnrana v. Em 2 feror 

2. (1911) 1014 Lab 84 (84) : 15 Cri L Jour 521. 

Lai Sin-ih Etuperor. 

(1870) 5 Mad 11 C R App 27. 

(1871) IG Suth \V R Cri 21 (22). In the case 
of Dinoo Hoy. 

3. (190.1) ! Cal W N 714 (71G), Emperor v 

Keso Sim/h. 

4. (1916) lOlCMad 142 (142. 143); 10 Cri L 

Jour 334 (33G), In re Murwicsa 
i\ atdu. 


(1902) 


5. (1911) 

6. (1920) 


1 Low Bur Rul 270 (271), Taun., Ht 
V. Croton. But not in potty cu os 
[See also (1905) 9 Cal W N 
Ilira Lnl v. Kiyi‘i-En.i croi\ Ap- 
peal, hearing of— I'leador’^j iniforo- 
seen and uuavoiclaMo ah enco — Re- 
fusal of postpo!iomo*,r- of iicariug— 
Re-hearing of appeal was ordered by 
High Court.] 

12 Cri L Jour 174 (170) : 12 Lul Cas 
82 (Rang!, E. J. Ksteves Emperor 
1920 Pat -26 (28) ; 21 Cri L Jour 32l’ 


Seo. 344 
Notes 
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6. Where the counsel for the accused in a capital case wants to cross^ 

examine the witnesses on the following day as he was not prepared 
to cross.examine on that day.^ 

7. Where a party is asked to cross-examine his witness at 6-30 p.m., and 

he asks for time on the ground that the pleader is not then available.^ 

8. Where the accused is tried for separate offences and an appeal is pend- 

ing against the conviction in respect of another case against him.^ 

9. Where a new witness is produced in the Sessions Court who was not 

examined before the committing Magistrate and the accused wants 
time on the ground that it is a surprise to him.^® 

10. For producing material documents filed in a civil case.^^ 

11. Where in a Sessions trial it is found that a witness is absent and 

* 

therefore his deposition before the committing Magistrate could not 
be received and the witness has consequently to be summoned.^'^ 
The following have been held not to be sufficient grounds for granting an 
adjournment : — 

1. To enable the accused to get a ruling from the High Court on a point 

of law.^^ 

2. The absence of a co-accused and desirability of a joint trial. 

3. To enable the complainant to examine witnesses whom he had not 

cared to have in attendance.^* 

4. To enable a party to summon witnesses where sufficient time has 

already been allowed for the purpose.*® 

5. To enable the prosecution to find out evidence, the existence of which 

is entirely problematical.*® 

6. To enable the prosecution to examine witnesses not named in the 

chalan}'^ 


8. Stating the reasons therefor. 

The reasons for the adjournment should be clearly expressed on record. It is 
not enough that a reasonable cause exists. Such cause should be stated in the order. 
The reason is that the prisoner is entitled to know what such cause is, and an 
Appellate Court cannot form an opinion of its reasonableness unless it is stated 


Bantcshwar Dusadh v. Emperor. 

7. (1914) 1914 Cal 834 (835) ; 41 Gal 299 : 15 

Cri L Jour 596, Sadasio Sinyh v. 
Emperor. 

8. (1928) 1928 Pat 277 (278) : 29 Cri L Jour 

299, Gulai Jha v. Emperor. 

9. (1909) 9 Cri L Jour 495 (496) : 2 lad Cas 

128 (Mad), In re ilantri Kamaraju. 

10. (1889) 1889 Pun Ro Ct No. 1, page 1 (3), 

Khan Mulunnmad v. Empress. 

11. (1921) 22 Cri L Jour 335 (336) : 61 Ind Cas 

63, JSisivambhar Roy Basia v. Amin- 
uddi Taluhdar. 

11a (1882) 12 Cal L K 120 (121), Empress v. 
Sayambar. 

(1874) 21 Sutli W R Cr 56 (57), Queen v. 
Lulihun Santhal. 

12. (1907) 7 Cri L Jour 400 (401) ; 12 Cal W N 

604 (604), Mohesh Sonar v. Emperor. 
(1933) 1933 Sind 17 (20): 1933 Cri Cas 17 : 
26 Sind L R 255 : 83 Cri L Jour 90S, 
Abdullah Khan Khair Mahomed 
Kluxn V. Emperor. 


13. (1901) 1 Low Bur Rul 60 (61), Queen-Em‘ 

press V. Uga Tun Ela. 

(1922) 1922 Cal 334 (335) : 49 Oal 182 : 22 
Cri L Jour 465, Billinghurst v. 
Meek. 

14. (1925) 1925 Sind 815 (316) : 26 Cri L Jour 

958, AH Sher v. Mir Mahomed. 

15. (1874) 23 Suth W R Cri 9 (11), Chalun 

Tewari v. Sukedad Khan. 

(1923) 1923 Mad 185 (186) : 46 Mad 258 : 24 
Cri L Jour 84, In re Derwish Eus- 
£ain. Where accused did not ask 
for fresh process after the witness 
failed to attend though served. 

16. (1930) 1930 Rang 76 (77) : 7 Rang 592 ; 31 

Cri L Jour 296 : 1930 Cri Oas 183, 
Ah Phone v. Emperor. 

17. (1934) 1934 Nag 156 (157) : 35 Cri L Jour 

1163 : 1934 Cri Cas 660, SajaT% 
Tika Lodkiy. Emperor. Prosecu- 
tion not entitled to file fresh list of 
prosecution witnesses. 
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on record.* 

9. Adjournment to and trial on holiday. 

A trial of an accused person on a Sunday or other holiday would not neces- 
sarily make the proceedings illegal or invalid.** Where, however, the result of 
taking the unusual procedure of trying the case on a holiday is to cause prejudice 
to the accused, as for example by preventing him from engaging a pleader to 
defend him, the conviction will be set aside.* 


10. Advancement of hearing. 

This Section does not stand in the way of the Court advancing the hearing 
of a case to an earlier date, provided due notice thereof is given to the parties.* 
An acceleration of the date of hearing against the wishes of the accused or his 
pleader is not proper.^ 

11. Stay of Criminal proceedings. 

This Section authorises only th® Postponement or adjournment of a criminal 
case from time to time and does not contemplate a stay of proceedings for an 
indefinite period. {,See Note 4 above.) Put every Court has an inherent power to 
stay a case pending on its file where it is necessary for the ends of justice to do 
so.* The power of the High Court in this respect is expressly recognised by 
Section 561-A of the Code.^ The High Court has also, independent of Section 561-A, 
power under Section 107 of the Government of India Act, 1915 to stay proceedings 


Note 8. 

1. (1883) 6 63 (68), Manickaui Mudali v. 

Queen. 

Note 9. 

la [See (1868) 10 Suth W R Cri 350 (351), D. 

Abrahim, In re. Applicability of 
Lord's Day Act.] 

1. (1915) 1915 Bom 254 (255) : 16 Cri L Jour 
752 (753), Baban Baud v. Emperor. 
(1871) 8 Beog L R App 12 (12). The Queen 
V. llargobind Datta Sirkar. System 
of trying cases by Magistrates, while 
moving about from day to day, also 
condemned. 

(1864) 1864 Suth W R (Gap) Cri 2 (2, 3). 
Grijamonce\. IseurChunder. Magis- 
trates should not take up judicial 
work on a Sunday. 

(1915) 1915 iJoin 25l (255) : 16 Cri L Jour 
752, Unban Baud v. Emperor. Trial 
on Sunday or other holiday irregu- 
lar as contrary to CriminarCircular 
No. 37 of the Bombay High Court. 
(1930) 1930 Nag 255 (258, 259) ; 31 Cri L 
Jour <05 : 1930 Cri Gas 831, Girdar i 
V. Emperor. 

Note 10. 

1. (1929) 1929 Nag 42 (13) : 29 Cri L Jour 1092. 

Baotmal v. Sam 2 J<U. 

2. (1898) 1898 Pun Ro Or No. 14, page 32 (33), 

Karamdin v. Queen. 

Note 11. 

1. (1910) 1916 Lah 174 (175) : 17 Cri L Jour 7 
(8), Parsram v. Jalal Bin. 

(1866) 2 Bom H G H Cri 384 (385), Boj. v. 
Dalsukram Hnribhai. A Magistrate 
is not warranted in convictiug and 
imprisoning a person for disobeying 
an order, the legality of which is 


then properly under the considera- 
tion of an appellate Court. 

[Compare (1934) 1934 Sind 143 (144): 
S6 Cri L Jour 94 : 1934 Cri Cas 1150, 
Bewatmal Udkomal v. Sajanmal 
Mehrumal. Where the remarks iu 
the judgment imply that the pend- 
ency of civil proceedings between 
the parties is a reasonable ground 
for adjournment or postponement 
of proceedings under this Section.] 
[See (1927) 1927 Mad 1060 (1060) : 28 
Cri L Jour 225, Venkata Beddy v. 
Lintja Beddy. Where it was desir- 
able that the complaint was disposed 
of without delay, the High Court 
refused to stay the proccodiugs.] 
(See also (1334) S Mud 1-10 (147), In 
the matter of the petition of Paul 
Be Crtiz. Assumed. 

(1921) 192-1 Mad .SS8 (888), In re 
I’eriasamy M uthiryan.] 

[But sec (1929) 1929 Sind 115 (116) • 
1929 Cri Cas 100 ; 23 Siud L R 225 : 
30 Cri L Jour 399, liamchayid v. Em- 
peror. No power except under S. 314 
to adjourn fioin time to time— T!io 
question of inherent power was uot 
adverted to. 

(1927) 1927 Mad 851 (851) : 29 Cil L 
Jour 849, Muru'jan v. Gutii-i liami 
Baidu. (Do.) 

(1933) 1933 Sind 35S (3jj) : 19.13 Cri 
Cas 13-10 27 Sind L R 219 : 35 Cri 

L Jour 517, Ei^ipi i'vy \. BinalsJiah 
Bnjan.’ihnk. I’ollov.iug 1929 Sind 115 
and 1932 Sind 21-i.] 

2. (1928) 29 Cri L Jour 1053 (1055) : 112 lud 
Cas 177 (Bom). Jchantjir v. Framji 


Sec. Sii 
Notes 
8—11 
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in Subordinate Courts in the exercise of its powers of superintendence over inferior 
Courts.^ 

Questions very often arise as to whether criminal proceedings should be 
stayed during the pendency of civil proceedings in respect of the same or substan- 
tially the same subject matter. There is now a consensus of judicial opinion that 
there is no invariable rule that criminal proceedings should be stayed pending 
the issue of a civil suit,"* but that the matter is entirely one of discretion of the 


Bustowji Wadia. 

(1926) 1926 All 30 (33) : 48 All 60 : 26 Cri L 
Jour 1485, KanJutiya Lai v. Bhag- 
loandas. 

3. (1923) 1923 Mad 595 (595) : 25 Cri L Jour 

280, Nambia IHllai v. Sudalaimuthu 
Nadan. 

(1896) 23 Cal CIO (612), Rajkumari Debi v. 
Bnma Sundari Debi. Rampini, J., 

C07itra. 

(1931) 1931 Pat 411 (414) : 33 Cri L Jour 
147 : 1931 Cri Cas 999, Jagannath 
Acharya Oosivami v. A. Bajagopala- 
chari. 

(1921) i021 All 365 (366) : 43 All 180 : 22 
Cri L Jour 236, Rajkunwar Singh v. 
Emperor. 

(1908) 8 Cri L Jour 390 (391) : 31 Mad 510. 
In re L. J ogiah. 

(1907) 6 Cri L Jour 131 (132) : 30 Mad 226, 
Aiina Aiyar v. Ktnperor. 

. [Soo also (1924) 1924 Mad 235 (236) : 
24 Cri L Jour 640, Y. Anakamma v. 
P. Adrihhollu.) 

4. (1929) 1929 Pat 500 (501) : 30 Cri L Jour 

1101 : 1929 Cri Cas 252, Hirday 
Narain Shigh v. Emperor. 

(1030) 1930 Pat 194 (194) : 30 Cri L Jour 
1141 : 1930 Cri Cas 277,^ Bhagirath 
Bhagal v. Bavi Narain Sahu. 

(1933) 1933 Lah 37 (38. 39) : 34 Cri L Jour 
96 (98) ; 1933 Cri Cas 117, BasJteshar 
Nath V. Baton Chand. 

(1916) 1916 Lah 137 (137, 138): 17 Cr» L 
Jour 205 (206), Nur Dm v. Em- 
peror. ^ ^ ^ 

(1930) 1930 Lah 802 (803) : 31 Cri L Jour 
1053 : 1930 Cri Cas 893, Lonnd 

Singh v. Emperor. 

(1893) 18 Bom 581 (584), In re Devaji 
valad Bhawani. 

(1896) 23 Cal 610 (620. 621), Raj Kumari 
Debi V. Dama Sundari Debi. 

(1923) 1923 Mad 595 (596) : 25 Cri L Jour 
280, Nambia Pillai v. Sudalaimuthu 
Nadan. 

(1930) 1930 Pat 351 (352) : 31 Cri L Jour 
766 : 1930 Cri Cas 723, Bhagwat 
Prasad v. Bamkisun Ram Sonar. 
Order cau be justified only on spe- 
cial grounds, the general rule be- 
ing that the High Court should 
avoid staying proceedings. 

(1927) 1927 Mad 308 (310) : 28 Cri L Jour 
181, Citianasigamani Nadar v. Veda- 
7nuthu Nadar. 

(1921) 1921 Lah 386 (386) : 23 Cri L Jour 


700, Taj-ud-din v. Tajmuhammad 
Nasir. 

(1921) 1921 Pat 484 (484), Jodhi Singh v. 
Emperor. 

(1927) 1927 Mad 778 (778) r 50 Mad 839 : 28 
Cri L Jour 812, Chitrala Bamaya 
V. Natukula Bamiah. 

(1910) 11 Cri L Jour 4 (6) : 4 Ind Gas 485 
(Cal), Brojobashi Panda v. E7n- 


peror. 

(1902) 26 Bom 785 (791), In re Bal Ganga- 
dhar Tilak. Ordinarily it is not 
desirable, dissenting from Jardine, 
J.'s remarlis in 16 Bom 729. 

(1922) 23 Cri L Jour 84 (85); 65 Ind Cas 
436 (486) (All), Ayirudh Kumar v. 
Emperor. 

(1912) 13 Cri L Jour 848 (848) : 17 Ind Cas 
720 (Bom), In re Kesava Narain 
Manolkar. 

(1928) 29 Cri L Jour 1053 (1056) : 112 lud 
Cas 477 (Bom), Jehangir Pestonji 
Wadia V. Frafnji Bustomji. 

(1908) 8 Cri L Jour 435 (437) : 85 Cal 909, 
Ilemchandra Bay v. Alai Behari 
Bay. 

(1904) 1 Cri L Jour 852 (854) : 31 Cal 858, 
Dwarka7iath Bai Chowdhry v. Em- 
peror. Special reason is necessary 
to grant stay. 

(1902) 2 Weir 415 (416, 417), In re Subra- 
manya Chetty. 

(1929) 1929 Cal 563 (566) : 67 Cal 568 ; 
1929 Cri Cas 202 : 31 Cri L Jour 211, 
Qopal Chandra Chakravarthi v. 
Suresh Chandra Sanyal. 

But see the following cases which seeiri 

to proceed upon the view that ordmarily 

there should be a stay i»i such cases : — 

(1926) 1926 All 30(38) : 48 All 60: 26 Cri 
L Jour 1485, Ka7ihaiya Lai v. Bhag- 
wan Das. 

(1011) 12 Cri L Jour 615 (616) : 12 Ind Cas 
901 (Lah), Parasram v. Emperor. 

(1913) 14 Cri L Jour 128 (128) : 18 Ind Cas 
688 (Lah). Anant Smgh v. Emperor. 

(1915) 1915 Cal 596 (596): 16 Cri L Jour 
309 (310), Asrabuddin Sarcar v. Kalt 


Doyal. _ _ 

14) 1914 Sind 80 (80) : 8 Sind L R 
20 : 15 Cri L Jour 661, Malhra 
Das Dhara7n Das v. E77iperor. ^ 
14)1914 Upp Bur 18 (19): 15 On L 


Ahmed. , , t 

(1920) 1920 Low Bur 47 (48) : 10 Low 
Bur Rul 103 : 21 Cri L Jour 853, 
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Coart to be exercised having regard to the merits and all the circumstances of the 
case.® The real principle to be looked to is whether the accused is likely to be 
prejudiced if the criminal proceedings are not stayed until the disposal of the 
suit.® Where the matter in issue is not of such a complicated kind for the deci- 
sion of which civil Courts are preferred as peculiarly qualified as, for example, the 
genuineness of a will, or other document, the validity of a will, and the !/owa- 
fides of a civil claim, it cannot be assumed that there will be a manifest and 
irreparable injustice done in the Criminal Court when the integrity of the Court 
is not questioned.^ 

In exercising the discretion in the matter of stay, the following principles 
may be remembered : — 

(a) Where the criminal proceedings are instituted with the motive of 
hampering the conduct of the civil proceeding, the former may be 
ordered to be stayed.® This, however, will not apply in the case of 


Soorayya v. Shwe Bioin. Matter 
partly civil dispute. 

{191C) 1916 Bom 163 (164) : 17 Cri L Jour 
163 (153) : 41 Bom 1. N. F. Markur 
In re. ' 

(1916) 1916 Lab 174 (175) : 17 Cri L Jour 
7 (8), Farnsravi v. Jalal Din. 

(1892) 16 Bom 729 (731), In re Shri Nana 
Maharaj. 

(1907) 5 Cri L Jour 199 (200) (Cal). Ham 
Charan Sinyh v. Emperor. 

(1921) 1021 Pat 495 (405), Haribux Ram 
V. Ciapali Ram. 

(1920) 1920 Pat 810 (818) : 22 Cri L Jour 
489, Mt. Rhuleshra Kucr v. Em- 
peror. 

(1892) Ratanlal 587 (588), In re Ebrahim. 

(1901) 5 Cal W N 44 (45), Ooberdhonc v. 
Isxaar Chuxulcr. Prosecution under 

S. 82 of the Registration Act — Civil 
suit ponding. 

(1906) local W N 211n (212n), Gopeshtvar 
Pal Chotodhury v. Emperor. 

(1922) 1922 Lab 424 (424) : 23 Cri L Jour 
505, Janhi Das v. Emperor. 

(1930) 1030 Lab 604 (665) : 32 Cri L Jour 
463 : 1930 Cri Cas 808, J/nnti'nwt v. 
Emperor. 

(1027) 1927 Lab 17 (18) : 27 Cri L Jour 
1114. lihishambar Das v. Etnperor 

(1938) 1933 Lab 37 (39) : 1933 Cri Cas 117 ; 
84 Cri L Jour 96, iiaskcsliarnath v. 
Ratnn Chand. 

5. (1894) 2 Weir 260 (261), Hankarayya v. 
Kerala Snbba Aiya. 

(1929) 1929 I^at 500 (501) : 30 Cri L Jour 
1101 : 1920 Cri Cas 252. Ilirday 
Narain Simjh v. Emperor. 

(1927) 1927 Lab 744 (746) : 28 Cri L Jour 
3*26, I'. F. TAnton v. Emperor. 

(1925) 1925 Pat 193 (193) ; 26 Cri L Jour 
286, Dasarntc Meshy v. Jaychand 
Sutradhar. 

(1925) 1925 Mad 39 (42) : 47 Mad 722 ; *25 
Cri L Jour 1009, Ramanalhan Chet- 
tiar v. Hivarama Hubrntnaniya Iyer. 

(1892) Ratanlal 587 (688), In re Ebrahim. 

(1938) 1983 Bom 307 (809) : 1933 Cri Cas 

Cr. P. C. 221 & 225 


894 : 34 Cri L Jour 900, Ramchan- 
dra Rabaji Gujjar In re. 

(1934) 1934 Sind 143 (144) ; 1934 Cri Cas 
1150 r 36 Cri L Jour 94, Rcwatmal 
Udhomal v, Rajanmnl Mehrumal. 

6. (1928) 29 Cri L Jour 1053 (1056) : 112 Ind 
Cas 477 (Bom), Jehangir Pestonji 
U'rtdia V. Framji Rustamji. 

(1926) 1926 Nag 315 (316), Madhao Bhag- 
leant Deshmukh v. Emperor. 

(1916) 1916 Mad 1123 (1123): 16 Cri L 
Jour 637, Mahomed Ibrahim Raw- 
Iher V. Kaltayyan. 

(1932) 1932 Nag 86 (88) : 34 Cri L Jour 
119 : 1932 Cri Cas 436, Jhummaklal 
V. Sunderlal. 

(1920) 1920 Pat 143 (144) ; 21 Cri L Jour 
342, Raghubar Singh Chander Singh 
V. Emperor. 

(1917) 1917 Pat 621 (622) : IS Cri L Jour 
771, Khobhari Rai v. Bhagwat Rai 
(1920) 1920 Pat 816 (817) : 22 Cri L Jour 
489, Mt. I'huleshra Kucr v. Em- 
peror. 

(1916) 1916 Pat 7 (8) : 18 Cri L Jour 125, 
Debi Mahto v. Emperor. 

(1907) 6 Cri L Jour 131 (132) : 30 Mad 226, 
.-Innn Ayyar v. Emperor. 

(1902) 2 Weir 415 (116, 417), [n rc Stibra- 
manyn Chetly. 

7, (1931) 1931 I'at 411* (116) ; 38 Cri L Jour 

147 : lU3l Cri Cas 999, Jaganath 
Acharya Oosieanii v.,^1, Rajagopala- 
chari. 

[See also (1927) 1927 Mad 778 (779) ; 
60 Mad 839 : 28 Cri L Jour 812 
Chilrala Hamiah v. Natuhula 
Ramlah.] 

8. (1928) 29 Cri L Jour 1053 (1056) : 112 Iml 

Gas 477 (Bom), Jahanqir J'estonji 
Wadia v. Fram/i Rustumji. 

(1907) G Cri L Jour 131 (132) : 30 Mad 226 ; 

Anna Ayyar v. Emperor. 

(1902) 2 Weir 415(416. ill). In re Subra- 
manyn Chettu. 

(1933) 1933 Bern JOT (.309) : 1933 Cri Ca.s 
894 : 31 Cri L Jour 900, i.'cmc/mntZro 
Dabaji Oujjar, !n rc. If criminal 


Seo. 841 
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public prosecutions, such as prosecutions under Section 196 or Sec- 
tion 476 of the Criminal Procedure Code.® 

(i) Where the civil proceedings are filed for the purpose of delaying or 
would result in a long delay of the trial of the criminal case, no stay 
should be granted.^® 

(c) Where the civil suit has been filed before the institution of the 
criminal proceeding and it appears that the decision in the former 
will be of value in arriving at the truth in the criminal case, the 
latter may be stayed.*^ 

(li) Where the civil suit is filed after the criminal case and there is no 
possibility of its being decided soon, a stay should not be ordinarily 
granted. 

(e) Where the subject-matters of the dispute in the criminal and civil 
cases are not identical or have no bearing on one another, a stay will 


case is filed after the civil case, in* 
tention to prejudice the latter may 
often be suspected especially when 
there is long delay in presenting the 
criminal case. 

9. (1929) 1929 Gal 563 (566) : 1929 Cri Gas 202 : 

57 Gal 558 : 31 GtiLJour 211, Gopal 
Chandra Chahravarthy v. Suresh 
Chandra Sanyal. 

(1928) 29 Cri L Jour 1053 (1055) : 112 Ind 
Gas 477 (Bom), Jehangir Pestonji 
Wadia v. Framji Pustomji. 

(1904) 31 Gal 858 (862) : 1 Cri L Jour 852, 
Dwaraka Nath Rai Choudhury v. 
Emperor. 

(1902) 26 Bom 785 (791), In re Bal Gang- 
adhnr Tilak. 

(1922) 23 Cri L Jour 84 (84) : 65 Ind Gas 
436 (436) (All), Anrudh Kumar v. 
Emperor. 

(1912) 13 Cri L Jour 848 (848) : 17 Ind 
Cas 720 (Bom), In re Keshava 

Narain. ^ ^ ^ ^ 

(1908) 8 Cri L Jour 135 (437) : 35 Cal 909, 
Hem Chandra Roy v. Atul Bchari 

Ray- 

10. (1914)1914 Wad 143 (143) : 15 Cri L Jour 

568, Chapalamadugu Pedda Balliah 
V. Muthialu Venkalaswami. In view 
of the suit being a summary one, 
proceedings were stayed. 

11. (1927) 1927 Lah 744 (745): 28 Cri L Jour 

326, P. F. Linton v. Emperor. 

(1905) 2 Cri L Jour 798 (800) 
(.Ml), Mathura Kunxoar v. Durga 
Kunivar. 

Where the decisiion of the civil suit tcill 
not he evidence in the criminal case, stay 
should be refused. See — 

(1935) 1935 Cal 182 (188) : 1935 Cri Cas 240, 

Beriwalla v. Emperor. 
Issues in criminal case likely to be 
included in issues in civil suit which 
is ripe for the hearing — Criminal 
case to be stayed— Even a prosecu- 
tion launched by police can be stayed 
under such circumstances. 


(1935) 1935 Sind 187 (186) : 86 Cri L Jour 
1350 : 1935 Cri Cas 950, i^ai^ilfaham' 
mad V. Abbas Jafferali. Disputes in 
criminal proceeding and civil suit 
intimately connected — Civil suit 
prior in time — Common issue capable 
of being decided more properly in 
civil suit — Held, criminal case 
should be stayed. 

(1917) 1917 Pat 621 (622) : 18 Cri L Jour 
771, Khobhari Rai v. Bhagxoat Rai. 

(1927) 1927 Lah 669 (670) : 28 Cri L Jour 
778, Kalu Mai v. Emperor. Pronoun- 
cing of judgment in criminal case 
stayed pending decision in appeal in 
civil case out of which criminal case 
had arisen. 

[See (1935) 1935 Sind 81 (83) : 36 Cri I> 
Jour 881 : 1935 Cri Cas 367, Kalumal 
Qelomal y.Kissumallssardas. State- 
ment made in affidavit filed in Court 
false — Complaint under S. 500 filed 
before civil suit is over — There is no 
infraction of law, patent on face of 
record to justify quashing of proceed- 
ings — But it is expedient that hear- 
ing of complaint should be stayed 
till disposal of civil suit.] 

12. (1920) 1920 Lah 198 1196) : 21 Cri L Jour 
399. Shib Dayal v. Hans Raj. If 
however, the cause of action did not 
,-irisc, till after the filing of the- 
criminal complaint, the criminal 
proceedings should be stayed. 

(1910) 11 Cri L Jour 4 (6) : 4 Ind Cas 485- 
(Cal), Brojobashi Panda v. Emperor. 

(1910) 11 Cri L Jour 291 (292) : 6 Ind Cas 
181 (Cal), HariPada Palr.Jotish 
Chandra Chatlcrjee. 

[See also (1910) 12 Cri LJour 448 
(449) : 1911 Upp Bur Rul 87, Nga 
Tha Kin v. Emperor. Stay was 
however, granted under the circum- 
stances of the case. ^ . _ 

(1983) 1933 Lah 37 (39) : 1933 Cn Cas 
117 : 84 Cri L Jour 96, Bashesharnatk 
Y. Batanchand. Civil suit likely to be^ 
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not be granted.^® 

(/) In cases of disputed title to land 'where it is difficult to draw the line 
between a bona fide claim and a criminal trespass, a stay can bo 
granted. 

({/} Although it is not illegal to have two separate criminal proceedings in 
respect of accusations arising out of the same facts, such a course is 
obviously inconvenient and it is desirable that both the proceedings 
should be held in a Court having jurisdiction to conduct both.^^^ 
See also Note 12, infra, and Section 190, Note 17. 

There is no provision in the Code enabling a District Magistrate to stay 
proceedings in the criminal Courts subordinate to him.^^ Nor is there any 
provision enabling a Sessions Judge to stay a civil suit pending the decision of a 
criminal case.^® 

A Magistrate who has directed an inquiry by a Subordinate Magistrate under 
Section 202, ante, can stay proceedings.*^ See also the undermentioned case.*® 

12. Adjoarnment of one of two oross.cases. / 

Where there is a case and a counter-case, and the Court decides not to try 
them simultaneously, but one after the other, it has power under this Section to 
adjourn the one and take up the other for trial.* As to whether a simultaneous 
trial can be held of two cross. cases, see Section 239, supra, and the under- 
mentioned cases.® 


delayed — Held, that question of 
staying criminal case was 
refused to be considered till the evi- 
dence tor the prosecution had been 
recorded.] 

13. (1921) 1921 Pat -434 (484), Jodhi Singh v. 

Emperor. 

(1921) 1921 Lah 38G (388) : 23 Cri L Jour 
700, Taj-ud-dUi v. Taj ifahammad 
Na$ir. 

[See also (1933) 1933 Sind 358 (359) : 
1933 Cri Gas 1340 : 27 Sind L R 
219 : 35 Cri L Jour 517, Emperor 
V. Dinal Shah. Decision in civil suit 
not likely to conclude question bo- 
foro criminal Court — Stay not ne- 
cessary.] 

14. (1027) 1927 Mad 778 (778) : 50 Mad 830 : 28 

Cri L Jour 812, Chitrala Itamiah v. 
Natuhula Ramiah. 

14a (1033) 1933 Nag 7b (80) : 29 Nag L R 201 : 

1933 Cri Cas 316 : 34 Cri L Jour 
519, Kanhaitjalal v. Baijnath Hahc’ 
shri. 

15. (1931) 1931 Pat 411 (414) : 33 Cri L Jour 

147 : 1931 Cri Cas 099. J agannnth 
Acharya Goswaini v. A. Rajagopala- 
chari. 

(1023) 1023 Mad 688 (688) : 25 Cri L Jour 
277, K. Krishna Rao v. I'. S. Sesha- 
subratnania Iyer. 

[See also (1031) 1031 Pat 411 (414): 
1031 Cri Cas 990; 33 Cri L Jour 117. 
Jagannath Acharya Qoswami v. A. 
liajagopalnchari. Deputy Commis- 
sioner had DO jurisdiction either as 
a Revenue Court or as a District 
Magistrate to .stay criminal proceed- 


ings pending before the Sub-Divi- 
sional Magistrate.] 

[But see (1923) 1923 Mad 595(595): 25 
Cri L Jour 280, Nambia Pillay v. 
Sudalaimuthu Nadan.) 

16. (1887) 1887 All W N 102 (103). Empress v. 

UnJear Das. 

17. (1934) 19.34 Sind 143 (144): 1934 Cri Cas 

1150: 36 Cri L Jour 94, Reioatmal 
Udhomal v. Sajanmal Mehrumal. 

18. (1904) 3 Cal W N 31 (Notes), In the matter 

of the petition of Beni Madhub 
Chatterjee and Ram Krishna Mahto. 
Order for criminal prosecution by 
civil Court— Application for stay of 
proceedings in criminal Court to be 
made to Bench in charge of criminal 
l)usiuess. 

Note 12. 

1. (1029) 1929 Cal 281 (283): 31 Cri L Jour 

262, Ram Golam Singh v. Sarat 
Chandra Ganguly. 

(1936) 1035 Pat 214 (216): 36 Cri L Jour 
714 (716): 1935 Cri Cas 577 (SB) 
Singh v. Emperor. But tho 
Court is not bound to grant adjourn- 
ment. 

2. (1933) 1933 Lah 852 (853) : 14 Lah 820; 35 

Cri L Jour 171 : 1933 Cri Gas 1108, 
Dhanioantri Durga Das v. Emperor. 
No legal bar to Courts of coiicurrout 
jurisdiction trying same oilouoo 
simultaneously. 

(1028) 1923 Cal GM (615); 24 Cri L Jour 
010, v. Beni Zladhab 

Cropr.Simaltaueous trials in different 
Courts of both cases is undesirable — 
Proper course is for same Court to 
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14. Power of Sessions Judge or District Magistrate to stay criminal pro 

ceedings pending before Subordinate Magistrate. 

See Note 11, point 15, ante. 

15. “On such terms as it thinks fit ’’—Costs. 

These woicls empower the Court postponing or adjourning a criminal case 
to impose such terms as it thinks fit. This will include an order for the payment 
of costs, though such an order will be made only where the circumstances are 
exceptional and where, for some reason or other, the ordinary everyday method of 
conducting criminal cases lias to be departed- from owing to the conduct of a party. ^ 
Thus a c^omplainant who is solely to blame for an adjournment can be ordered to 
pay costs. Similai'ly an informant to the police in a police case, who though a 
witness is virtually conducting tlie prosecution by engaging a vakil, and who asks 
for time may be ordered to pay costs as a condition of the adjournment.® So also 
an accused person can be ordered to pay costs as a condition of the adjournment.* 
But where in a iiolice case, the Police Sub-Inspector was responsible for securing 
the attendance of absent witnesses, the comiilainant, was held not to be liable for 
costs.'* Nor will the complainant he liable for costs when the adjournment becomes 
necessary owing to the absence of the accused” or even where he is himself absent 
when the case is a non-compoundable warrant case and his position after charge is 
reduced to that of a witness.^ In tlie undermentioned case'^ where only some of 
tiie accused persons attended, and it was found that the complainant had not 

(1904) 1 Cri L Jour 1095 (1097): 1904 Pan 
ReCrNo. 20, Emperor v. Shuldham. 
(1905) 2 Cri L Jour 1 (7, 8) (Cal), Sew 
Prosad Poddar v. Corporation of 
Calcutta. 

(1912) 13 Cri L Jour 268 (269) : 14 Ind Cas 
652 (All), GuUari Lal\. Guntja Ram. 

1. (1918) 1918 Bom 253 (253) : 42 Bom 254: 19 
Cri L Jour 326, Abdul Rahiman, In 
re. 

2. (1922) 1922 Bom 239 (239); 23 Cri L Jour 
33S, Emperor v. Laxman Nath. 

3. (1918)1918 Mad 538 (540): 18 Cri L Jour 
612 (614): 40 Mad 1130, Sunnasi 
Kudumhan v. Sivasubramania Kone. 

4. (1905) 2 Cri L Jour 1 (7, 8) (Cal), Seto Prosad 
Poddar v. Corporation of Calcutta. 

(1932) 1932 Bom 470 (472) : 56 Bom 536 ; 33 
Cri L Jour 802: 1932 Cri Cas 598, 
Sorabji J/, Shroff v. Erachshaw B. 
KatraU. 

5. (1922) 1922 Bom 239 (289) : 23 Cri L Jour 
338, Emperor v. Laxman Nath. 

6. (1926) 1926 Lah 407 (403); 27 Cri L Jour 
572, Bishambar v. Ram Chand. 

7. (1924) 1924 Lah 627 (627): 25 CriL Jour 87, 
Nabi Bahhsh v. Emperor. 

7a (1933) 1938 Lah 720 (721): 1933 Cri Cas 
941 : 35 Cri L Jour 457, Khan 

V. Emperor, 


try both casos oue after the other. 
Note 13. 

1. (1872) 17 Suth W R Cr 55 (56), Mathura 

Nath Chuckcrbulty v. llccra Loll 
Doss. Case under the Code of 1861. 

2. (1927) 1927 Mad 773 (779): 50 Mad 839 : 28 

Cri L Jour 812, Chitrala Ramiah v. 
Natuhula Ramiah. 

(1862) 1 Mad H C R Cr 66 (67), Ex Parte 
P. VaradarajuluNauUt. No mando’ 
will be issued to compel JIagis* 
tratc to proceed with the case. 

(1922) 1922 Pat 618 (618): 24 Cri L Jour 
120, Lalji Sinrjh v. Nawranyi Lai. 
Process issued in one case and the 
counter-case postponed till after the 
disposal of the former. 

(1925) 1925 Sind 315 (31G): 26 CriL Jour 
958, Alt Sher v. Mir Mahomed. 

Note 15. 

la (1905) 2 Cri L Jour 803 (804): 28 All 207, 
Mathura Prasad v. liasant Lai. 
(1918)1918 Mad 538 (538): 18 Cri L Jour 
612 (G12); 40 Mad 1130, Sunnasi 
Kuduvthan v. .Sjcusu6ra>«flnia Kone. 
(1905) 28 All 209n (209«), Ram Dayal v. 
Karan Singh. 

(1918) 1918 Pat G5C (657) : 19 Cri L Jour G, 
Raghu7iandan Prasad v. Ramadhi^i 
Singh. 


13. Power of High Court to set aside order of adjournment. 

An improper order of adjournment can be set aside by the High Court either 
under Section 439 or under Section 107 of the Government of India Act 1915 ^ 
Ordinarily, however, where the Court has exercised a judicial discretion in the 
matter, the High Court will not interfere.® 



General Provisions as to Inquiries and Trials 


1787 


accompanied the process-server, the Magistrate ordered the complainant to pay 
the costs of the accused persons who were present. It was held by the High Court 
in revision that the order for costs was not a proper one. 

Where the accused is absent, and the case has perforce to be adjourned, no 
costs can be ordered against him.® 

The power to order costs does not extend to previous adjournments granted 
without conditions.® 

In the case of an application for transfer under Section 526, infra, it has 
been held that no order for costs should be made.^® 

No costs of adjournment can be awarded in criminal appeals as the Section 
does not apply to Criminal appeals. “ 

15a. Adjournment for oross.examination of prosecution witnesses in trials 
of warrant cases— Power to impose terms on accused. 

In trials of warrant cases, the accused has a statutory right to the re-call of 
prosecution witnesses for cross-examination after the charge is framed and he 
cannot be ordered to pay the expenses of the witnesses in such cases. Notes 

under Section 256. But this right applies only to the first re-call of the witnesses. 
Where once the witnesses are re-called but the accused asks for an adjournment of 
the case on the ground of the absence of his pleader, the Court can, under this 
Section, grant him the adjournment on condition of his paying bhattato the prose- 
cution witnesses.^ 

16. Remand. 

A remand is a re-committal to custody of a person who has been brought up 
in custody.^ The scheme of the Code as to the detention of the accused persons 
in custody is as follows : — 

A person arrested without warrant should be brought up before a Magistrate 
without unnecessary delay (Sections 59 and 60), the maximum period of police 
custody allowed being 24 hours (Section 61). A person arrested under a warrant 
is similarly to be brought up before a Magistrate without unnecessary delay 
(Section 8l). On being so brought up the Magistrate may, from time to time, 
authorise the detention of the accused either in police custody or in the judicial 
lock-up, as he thinks fit for a term not exceeding 15 days on the u'hole (Section 
167). If within that period the investigation shows that there is not suflicient 
evidence or reasonable ground of suspicion against the accused, he should he re- 
leased by the investigating officer on taking security for appearance before the 
Magistrate if and when he is required (Section 169). If within that period the 
investigation shows that there is such evidence or if the period expires without the 

(l'J32) 1032 Bom 470 (472) ; 1932 Cri Cas 
608 : 50 Bom 536 ; 33 Cri L Jour 
S02. Sorobji Shroff v. Erachshatr 
IS. Katrak. 

11. (1902) 1902 All WN 59 (60). Kmperor v. 
CUhabraj Hintjh. 

(1933) 1983 Mad W N 878 (87 9) » llnjcKUHii v. 

Kmptfror, 

Note 15a. 

1. (1934) 1934 Mad W N 100 (102). i’.q.j -YuiJw 
Y. Gangn Nnidu. 

Note 16. 

1. (1807) 2 Weir 409 (40*.)), lli.jh Court J.'ro’ 
ceedinqs^ lOth Jane 18G7. 

(1924) 1924 Cial 014 (016, 010) ; 20 Cri L 
Jour 08, DUolnitath Das v. Emperor. 


8. (1900) 4 Cri L Jour 78 (79): 1900 Pun Rc Cr 

No. 0, Browne v. Chanda Simjh. 
(1922) 19-22 All 184 (184): 23 Cri L Jour 
243, JJeedha v. Emperor. 

(1934) 1934 Lah 141 (442) : 1934 Cri Cas 
099 : 30 Cri L Jour 101, GulabSitu/h 
V. Indar Sin<jh. A fortiori, no costs 
can bo ordered in such cases, again.st 
the co-accused who is present but 
applies for adjournment. 

9. (1932) 1932 Bom 470 (172) : 1932 Cri Cas 

698 : 50 Bom 530 : 33 Cri L Jour 
802. Sorabji Shroff v. Erachshaw 
Ji. Katrak. 

10. (1911) 12 Cri L Jour 274 (274) : 8 Ind Ca.s 
851 (Lah), Eaitaw Emperor. 
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investigation having been completed, the accused must be forwarded, subject to 
the provision as to bail, to the Magistrate empowered to take cognisance of the 
offence Xipon a police report (Section 170). If the latter also receives along with 
the accused a police report under Section 173, he can take cognisance of the 
offence on such report and if necessary remand the accused to custody for 15 
days at a time for the purpose of obtaining further evidence or for other reason- 
able cause (Section 34i). If owing to the investigation not having been com- 
pleted a final report is not sent with the accused under Section 173, the Magis- 
trate should release the accused. He cannot order a remand in such a case.^ The 
High Court of Allahabad has, however, in the under-mentioned case,® held 
that Section 170 applies only to oases where the investigation has not been 
completed and further, that, even where the accused is sent up under that Section 
without any rej}ort under Section 173, the Magistrate can order a remand of the 
accused under this Section and is not bound to release him. It is submitted that 
this view cannot be accepted as correct. This Section clearly applies only where 
the Magistrate has taken cognisance of the offence and this he could do only on a 
police report or in the other modes referred to in Section 190. In the absence, 
therefore, of a police report or the other things referred to in Section 190, the 
Magistrate could not act, and there being no subsisting order for detention, the 
accused must be released. 


17. Distinction between detention under Section 167 and under Sec- 
tion 394. 

1. Section 167 applies to detention of accused persons during police 

investigation. This Section applies to detention after police investi- 
gation and before or pending inquiry or trial.^ 

2. The maximum period of detention under Section 167 can be only 

fifteen days. The period of detention under this Section cannot 
exceed fifteen days at a time though the sum total of the periods of 
detention may exceed fifteen days.® 

3. A detention under Section 167 may be either in police custody or in 

judicial lock-up. detention under this Section can only be in a 
judicial lock-up.® 

4. A Magistrate acting under Section 167 need not be one who has 

jurisdiction to try or commit the case. A Magistrate acting under 


2. (1924) 1924 Cal 476 (478) ; 61 Cal 402 : 25 

Cri L Jour 732, Na/jcndra Nnth 
Chahraharthi v. Emperor. 

[See al.<;o (1838) 11 Mad 98 (102), 
Queen v. Engndu.'] 

3. (1931) 1931 .All G17'(G19, (520) : 1931 Cri Cas 

969 : 63 .All 729 : 32 Cri L Jour 1046, 
Emperor v Hoobn. 

Note 17. 

1. (1931) 1931 All 617 (620): 1931 Cri Cas 969 ; 

58 All 720 : 32 Cri L Jour 1045. 
Emperor v. Soohn. 

2. (1924) 1924 Cal 476 (478) : 51 Cal 402 : 26 

Cri L Jour 732, Norjendra Nath 
Chohrabarthi v. King-F.mperor. 
(1931) 1931 Lab 99 (100, 101) : 1931 Cri Cas 
163 : 12 Lab 435 ; 33 Cri L Jour 180. 
Bal Krishna v. Emperor. 

(1868) 6 Bom II C K Crown Cas 31(33), 
Beg. Y. SurUya valad Dhahu. 


(1888) 11 Mad 98 (101), Quecn~Empre$s v. 
Engadii. 

(1924) 1924 Cal 614 (616) : 26 Cri L Jour 68, 
Bholanath Das v. Emperor. 

(1909) 9 Cri L Jour 375 (377); 36 Cal 166, 
Jiajah Narcndra Lai Khan v. 
Emperor. 

3. (190-2) 4 Bora L R 878 (879), In re Bama 
Khandu. 

(1897) 23 Bom 32 (34), In re Krishnaji 
PaTulurang Joglekar. 

(1931) 1931 Lab 99 (100, 101) : 1931 Cri Cas 
163 : 12 Lab 485 : 38 Cri L Jour 180, 
Bal Krishna v. Emperor. 

(1931) 1931 Lab 353 (355) : 1931 Cri Cas 
025 : 12 Lab 604 : 32 Cri L Jour 785, 
Kundan Lai v. Emperor. 

(19-26) 1926 Cal 1121 (1130) ; 54 Cal 218 : 27 
Cri L Jour 1201, Muhammad SiiU' 
man v. Emperor. 
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this Section must, however, be one who has such jurisdiction.* 

18. Grounds of remand. 

The words **may by a warrant remand” show that the Magistrate has a 
discretion in the matter of granting a remand.^ The discretion, must, however, 
be a judicial one to be exercised in accordance with legal principles. The detention 
of an accused is not intended to be penal : its object is only to secure the attend- 
ance of the accused at the trial.^ The Magistrate cannot, when an accused is 
brought before him in custody, further detain him in custody by remand without 
some reason made manifest to him either in the shape of sworn testimony given 
before him, or in some other form which can be put upon the record and which is 
sufficient to justify him in sending the prisoner to prison, there to be detained for 
a period not exceeding 6fteen days.^ In Emperor v. Sooba and others* Kendall, J., 
of the High Court of Allahabad, observed as follows : 

“Two considerations that should influence the Court in deciding whether a remand 
ehould be granted are : — 

1. Whether sufficient evidence has been obtained to raise a suspicion that the 
accused may have committed an oflenco and it appears likely that further evidence may be 
obtained by a remand, and 

2. whether the time asked by the Police for the remand is, in the circumstances of the 
case, reasonable or not." 

A mere exj'^ctation that after sometime by dint of enquiry some evidence 
might be obtained is not a sufficient cause for remand. It is only after sufficient 
evidence has been obtained to raise a suspicion that the accused may have commit- 
ted an offence, that a likelihood of obtaining further evidence will be a reasonable 
cause for remand.** Where some evidence was available but it appeared to the 
Magistrate necessary to defer the examination so that the inquiry might be con. 
tinuous, a further remand was held justified.® Similarly whore it was proved by 
an affidavit that there was a conspiracy and it was also proved by sufficient evi- 
dence that the accused were members of that conspiracy, it was held that tlie 
Magistrate was justified in keeping them in custody for such period as appeared to 
him to be reasonable.^ But where the complainant and his witnesses were not 
validly bound over to appear and did not appear on the date of the enquiry, it was 
held that a detention of the accused was not justified ® A remand for the purpose 
of getting a confession from the accused is most improper.® 

Where, after one remand the accused is brought up and a further remand is 


4. (1924) 1924 Cal 470 (478) : 51 Cal 402 ; 25 
Cri L Jour 732, Nagendra Nath 
Chakrabarthi v. Kmperor 

(1924) 1924 Cal Oi l (GIO) : 26 Cri L Jour 
808, Bholanath v. Bmperor. 

Note 18. 

1. (1931) 1931 .All 017 (620) : 1031 Cri Cas 969 : 

53 All 729: 32 Cri L -Tour 1015, 
Emperor v. Sooba. 

2. (1009) 9 Cri L Jour 409 (412) : 30 Cal 174, 

Jamuni Mullich v. Emperor. 

(1927) 1927 Nag 53 (55) : 27 Cri L .Tour 
1063, Tularnm v. Emperor. 

3. (1873) 20 Sutb W R Cr 23 (30). Abdul 

Kadir Khan v. Magi-^trate of I'urneah 
(1887) 11 Mad 98 (1021, Queen v. Ennad7i. 
(1935) 1935 Lah 230 (243) : 1935 Cri Cas 
390 : Do Cri L Jour 1180, Jahangiri 


Lai V. Emperor. Duty to allow 
time forcouusol to appearand argua 
matter boftire him. 

4. (1931) 1931 All 017 (021); 1931 Cri Cas 969 : 

53 All 729 : 32 Cri L Jour 1045. 
Emperor v. Sooba. 

5. (1876) 25 Suth W R Cr 8 (8), F.tthuruddccn 

llosscin. In rc. 17 Suth W R Cr 55, 
followed. 

(1872) 1372 Pun Uo Cr No. 17. pag^i 21 (2v). 
Khuda Bakhsh v. The (Jruton. 

0. (ISS3) 0 Mad 63 (07), M<ntieJ:a)n Itudali v. 
The Queen. 

7. (1933) 1933 Cal 7.52 (753): 31 Tri L Jour 

1194: 1933 Cii 12-1. Sioular 

Bam v. Ehtperor. 

8. (1869) 11 Suth \V R Cr 47 (48), v. 

1‘ooran Jolaha. 

9. (IS8C) 2 Weir 114 (415) 
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asked for, some direct evidence of his guilt should be lequired to justify his further 

detention, and with each remand the necessity for producing such evidence 
increases. ^ . a ^ 

.1 , Court of Calcutta 

that the language of sub-section 1 shows that where the Magistrate properly directs 

a postponement, he has unfettered discretion to remand the accused to*custody. 

It was further held, that even assuming that there must be reasonable cause,’’ 
not only for the order of postponement but for the order of remand, the explana- 
tion to the Section describes only one type of reasonable cause and there may be 

reasonable cause for a remand even though the circumstances do not fall under the 
terms of the explanation. 

19. Remand in absence of accused. 

A remand cannot be granted in the absence of the prisoner. As has been^ 

seen already, the use of the word remand ’ shows that a prisoner is brought up 
under custody and is again re-committed to custody.^ 

20. Period of detention. 

There is no limit set to the total period of a series of orders of remand 
under this Section* provided no single order of remand exceeds 15 days at a time? 
An accused is entitled to have the evidence against him recorded as early 
as possible* and the fact that there may be great body of evidence forthcoming 
against him is not a good ground for detention for an inordinate period.'* 

"Where no evidence of an incriminating nature was forthcoming even after 
the remand for six weeks, a further detention was held not justified.^ But in a 
conspiracy case where considerable time is required to collect evidence, detention 
for a period of three months was held good.® 

21. "By a warrant. ” 

A warrant for further detention of an accused, should be a warrant of 
commitment directed to some jailor or other person having authority to receive 
and keep prisoners. The warrant must state, that the prisoner is charged with 
some particular offence.* 


10. (1915) 1915 Nag 28 (29): 1C Cri L Jour 705; 11 

NagLR 162, Ahamadali v. Emperor. 
(1S83) 6 Mild G9 (70), Ponnusivami Chctlij 
Y. The Queen. 

11. (1933) 1938 Cal 752 (753): 1933 Cri Cas 1254: 

34 Cri L Jour 1194, Sundar Ttam v. 
Emperor. For instauce, a remand 
would be proper, where there is a 
.strong prtJim /<nctfc’ case against the 
^ accused, but it is impossible to pro- 

ceed with the inquiry owing to the 
unavoidable absence of a witness 
though the e.xplanatiou may not 
cover such a case. 

Note 19. 

1. (18G7) 2 Weir 409 (409), II. C. Proceedings, 
lOih Jn7u 1867. 

{1SG7) 1867 Pun Re Cr No. 39, page 72 (76), 
Crown V. Sliera. 

Note 20. 

1. (1931) 1931 .\11 617 (620) : 1931 Cri Cas 969 ; 

53 .All 729 : 32 Cri L Jour 1045, 
Emperor v. Sooba. 

2. (1921) 22 Cri L Jour 669 (671): 63 Ind Cas 


461 (463) (Lah), Wadhawa Shigh v. 
Emperor. 

(1868) 5 Bom H G R Crown Cas 31 (83),Rcj/ 
V. Surkya valad Dhaku. 

3. (1902) 26 Bora 552 (557), In the matter of 

Lakshman Oovind Nirgude. 

(1924) 1924 Cal 476 (478): 61 Cal 402: 25 
Cri L Jour 732, Nagendra Xath 
Chalcrabarthi v. King-Emperor. 

4. (1883) 6 Mad 63 (67), Mudali v. 

The Queen. 

5. (1908) 9 Cri L Jour 409 (412); 36 Cal 174, 

Jamini MuUick v. Emperor. 

(1870) 13 Suth W R Cr 27 (32), Nobin Roy 
V, Hurrendra Nath Roy. 

(1924) 1924 Cal 476 (479): 51 Cal 402: 25 
Cri L Jour 782, Nagendra Nath 
Chakravarthi v. King^Emperor. 

6. (1931) 1931 All 617 (621) : 53 All 729: 32 Cri 

L Jour 1045 : 1931 Cri Cas 969, 
Emperor v. Sooba. 

Note 21. 

1. (1870) 13 Suth W R Cr 1 (5), In the matter 
of Mohesh Chundcr Banerjee. 
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22. Magistrate’s liability for unreasonable detention. 

A Magistrate 'wbo, without reasonable cause and without good faith delays 
proceeding with the trial of persons whom he keeps in jail, will be liable to an 
action in damages notwithstanding the Judicial Officers’ Protection Act (17 of 1850).' 


345. (l)The offences 

punishable under 
tte Sections of the 
Indian Penal Code 
described in the first two 
columns of the table next fol- 
lowing may be compounded by 
persons mentioned in the third 
column of that table. 


345."^ (1) The offences 

punishable under 
tbe Sections of the 
Indian Penal Code 
specifieil in the first two columns 
of the table next following may 
be compounded by the persons 
mentioned in the third column 
of that table : — 


Seo. 344 
Note 22 


Seo. 345 


Offence. 


Sections 
of Indian 
Penal Code 
applicable. 


Persons by whom offence 
may be compounded. 


Uttering words, etc., with deliberate intent 

298 

to wound the religious feelings of any per- 
son. 


Causing hurt ... 

1 323,334 

Wrongfully restraining or confining any per. 

I 341,342 

son. 

1 

Assault or use of criminal force ... 

, 352, 355, 
358 

Unlawful compulsory labour 

374 

Mischief, when the only loss or damage 

426, 427 

caused is loss or damage to a iirivate per- 
son. 


Criminal trespass 

447 1 

1 

House trespass 

h 

1 -148 J 

Criminal breach of contract of service 

490. 491. 
492 

Adultery 

497 ' 

Enticing or taking away or detaining witli 

498 

criminal intent a married woman 

. 

Defamation 

500 1 

Printing or engraving matter, knowing it to 

501 ' 

be defamatory 

Sale of i)iinted or engraved substance con- 

502 J 

taining defamatory matter knowing it to 
contain such matter. 


The person whose reli. 
gious feelings are inten- 
ded to be wounded. 

The person to whom the 
hurt is caused. 

Tiie person restrained or 
confined. 

Tlie person assaulted or 
to whom criminal force 
is used. 

The person compelled to 
labour. 

The person to wlioiii the 
loss or damage is caused. 

The person in iiossession 
of tlie property tres- 
passed u]>on. 

Tlie jicrson with whom 
the olVender has con- 
tracted. 

The husband of tlie wo- 
man. 


The person defanied. 


• (Code of 1882— S. 345— Same as that of 1893 Code.) 


Note 22. 

1. (1869) 11 Suth W R Cr 19 (20). The Queen v. tinboo. 
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Offence. 

Sections 
of Indian 
Penal Code 
applicable. 

Persons by whom offence 
may be compounded. 

Insult intended to provoke a breach of the 
peace. 

Criminal intimidation, except when the of- 
fence is punishable with imprisonment for 
seven years. 

Act caused by making a person believe that 
he will he an object of divine displeasure. 

504 

506 

508 

1 

1 

The person insulted. 

The person intimidated. 

The person against whom 
the offence was commit- 
ted. 

(2) The offences of causing (2) The offences punishalle 

hurt and grievous hurt, punish- ^lnder the Sections of the Indian 
able under S. 324, S. 325, S. 335, Penal Code specified in the first 
S. 337 or S. 338 of the Indian two columns of the tahle next 
Penal Code, may, with the per- following may., with the permis- 
mission of the Court before sion of the Court before which 
which any prosecution for such any prosecution for such offence 
offence is pending, be com- is pending., he compounded hy the 
pounded by the person to whom persons mentioned in the third 
the hurt has been caused. column of that table : — 

1 

1 

k 

Offence. 

Sections 
of Indian 
Penal Code 
applicable. 

Persons by whom offence 
may be compounded. 

Voluntarily causing hurt by dangerous; 
weapons or means. 

Voluntarily causing grievous hurt ... i 

Voluntarily causing grievous hurt on grave' 
and sudden provocation. 

Causing hurt by doing an act so rashly and 
negligently as to endanger human life or 
the personal safety of others. 

Causing grievous hurt by doing an act so! 
rashly and negligently as to endanger | 
human life or the personal safety of others, i 

Wrongfully confining a person for three 
days or more. 

W'^rongfnlly confining a person in secret. 

Assault or criminal force in attempting' 
wrongfully to confine a person. \ 

324 i 

325 
335 

\ 

1 

337 

338 

343 

346 

357 

The person to whom 
hurt is caused. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

The person confined. 

Ditto. 

The persoji assaulted or 
to whom the force was 
used. 


(Code of 1872— S. 188.) 


188. In the case of oSences which may lawfully bo com* 
CompoximUng offences, pounded, injured persons may compound the offence out of Court, 

or in Court with the permission of the Court. 

Such withdrawal from the prosecution shall have the effect of an acquittal of the 
accused person. 
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Offence. 

Sections 
of Indian 
Penal Code 
applicable. 

Persons by whom offence 
may be compounded. 

Dishonest misappropriation of property 

403 

The owner of the pro- 
perty misappropriated. 

Cheating 

417 

The person cheated. 

Cheating a person whose interest the offender 
was hound, by law or by legal contract, to 
protect. 

418 

Ditto. 

Cheating by personation 

419 

Ditto. 

Cheating and dishonestly inducing delivery 
of property or the making, alteration or 
destruction of a valuable security. 

420 

Ditto. 

Mischief by injury to work of irrigation by 
wrongfully diverting water when the only 
loss or damage caused is loss or damage to 
a private person. 

430 

The person to whom the 
loss or damage is caused. 

House-trespass to commit an offence {other 
than theft) punishable with imprison- 
ment. 

451 

The person in possessioii 
of the house trespassed 
upon. 

Using a false trade or property mark 

482 

The person to whom loss 
or injury is caused by 
such use. 

Counterfeiting a trade or property mark 
used by another. 

483 

The person whose trade 
or jyroperty mark is 
counterfeited. 

Knoivingly selling or exposing or possessing 
for sale or for trade or manufacturing 
2>urposc, goods marked with a counterfeit 
trade or property mark. 

486 

Ditto. 

Marrying again during the lifetime of a 
husband or wife. 

494 

The husband or wife of 
the person so marrying. 

Uttering rvords or sounds or making gestures 
or exhibiting any object intending to insult 
the modesty of a woman or intruding upon 
the privacy of a woman. 

009 

The wojnan whom it is 
intended to insult or 
whose pnivacy is in- 
truded upon. 


S60. 398 


(3) When any offence is compoundable under this Section, 
the abetment of such offence or an attempt to commit such 
offence (when such attempt is itself an offence) may be com- 
pounded in like manner. 


(4) When the person who 
would otherwise be competent 
to compound an offence under 
this Section is a minor, an idiot 
or a lunatic, any person compe- 
tent to contract on his behalf 
may compound such offence. 


(4) When the person wlio 
would otherwise be competent 
to compound an offence under 
this Section is vndi r the mje of 
eighteen years or is an idiot or 
a lunatic, any person competent 
to contract on his behalf ma}', 
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with the permission of the Court, 
compound such offence. 

(5) When the accused has been committed for trial or 
^vhen he has been convicted and an appeal is pending, no com- 
position for the offence shall be allowed without the leave of the 
Court to which he is committed, or, as the case may be, before 
which the appeal is to be heard. 

(o’A) -.1 High Court acting in the exercise of its powers of 
revision under Section 439 mag allow any person to compound any 
offence xvhich he is comjwtent to compound tinder this Section. 


(6) The composition of an of- 
fence under this Section shall 
have the effect of an acquittal 
of the accused. 


(6) The composition of an of- 
fence under this Section shall 
have the effect of an acquittal 
of the accused tvith whom the 


offence has been compounded. 

(7) No offence shall be compounded except as provided by 
this Section. 


Legislative changes. 

Scope and principle. 

Withdrawal and composition compared. 
What amounts to composition. 

The offence must be compoundable. 

(а) Consideration. 

(б) Free will is necessary. 
Compoundable offences. 

Who can compound. 

Minor. 

Compositions under sub-section 1. 
Compositions under sub-section 2. 

Proof of composition. 


Note No. 

Stage at which a compounding may be 


effected. 14 

Composition after committal or convic* 

tion. 15 

High Court’s powers in revision. 16 

Rescission of compromise. 17 

Effect of compromise. 18 

Sub-section 7. 19 

Civil suit, 20 

Procedure in non-compoundable cases 
where injured party declines to 
prosecute. 21 


Sfj7topsi$. 

Note No. 

1 
2 

3 

4 

5 

6 

7 

8 
9 

10 
11 


Olher Topics. 


Accused sent up by police. See Note 11. 4. 

All circumstances to be considered before 
sanction. See Note 12, Pts. 18 and 19. 

Arbitration— When composition. See Note 4, 
Pts. 6 and 7. 

Compensation to complainant. See Note 12, 
rt. 20; Note 18, Pts. 12 and 13. 

Composition — Subsequent sanction of. See 
Note 12: Pt. 2. 

Composition — What is. See Note 4, Pt. 1. 

Compromise after remand. See Note 15, Pt. 4. 

Composition and subsequent prosecution under 
S. 211. Sec Note 18, Pt. 15. 

Composition in Court not needed. See Note 11, 
Pts. 8 and 9. 

Composition in respect of some offences only. 
See Note 18. Pts. 1 to 5. 

Composition with some accused only. See 
Note 18. Pts. 6 to 9. 

“Compound'’ — ^loaning. See Note 8, Pt. 5. 

Compoundability— At what stage. See Note 5, 
Pts. 12 and 13; Note 18, Pt. 3. 


Compoundable and nou-compoundable offences 
charged together. See Note 5, Pt. 14. 
Court /unefus o//tcto after compromise. See 
Note 11, Pt. 7. 

Court to sanction. Sec Note 12, Pts. 3, 5 
and G. 

Enquiry into factum of compromise. See 
Note 12, Pt. 1; Note 13, Pts. 3 and 4. 
Filing compromise — No reduction of sentence. 
See Note 12, Pt. 21. 

Frivolous or vexatious complaint not to be 
considered after compromise. See Note 11, 
Pt. 3. 

Incomplete arrangement — Not composition. 
See Note 4, Pt- 5. 

Mistake in summons as non-compoundable. 

See Note 5, Pt. 15. 

No delay after compromise. See Note 11, 

Pts. 5 to 7. , ^ 

No need to enquire into authority to com- 
pound. See Note 9, Pt. 7. , q 

No option to Court under sub-section 1. bee 
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Note 11. Pt. 2. 

No reference to District Magistrate or police. 
See Note 12, Pt. 5. 

Non-applicability to other laws. See Note 2, 
Pt. 9. 

No withdrawal of warrant cases. See Note 3, 
Pt. 3. 

No withdrawal of non-compoundable offences. 

See Note 5, Pts. 3, 7 and 8. 
Non-compoundable offence changed into com* 
poundable one on appeal. See Note 5, 
Pts. 16 and 17. 

Offence vinder Section 143, I.P.C., and another 
offence. See Note 8, Pt. 2. 

Offence under Section 147, I. P. C. See Note 8, 
Pt. 3. 

Offence under Section 24. Cattle Trespass Act, 
and offence under Section 323, I. P. C. 
See Note 8, Pts. 4 and 5. 

Onus of proof of composition. See Note 13, 


Pt. 1. 

Police cannot withdraw complaint. See Note 
12, Pt. 4. 

Power of revision Court. See Note 16, F-N (2). 
Record of reasons for sanction. See Note 12. 
Pt. 9. 

Rejection of sanction on improper grounds. 

See Note 12, Pts. 10 to 16. 

Resiling from compromise. See Note 4, Pt. 8; 

Note 12, Pt. 17 ; Note 17. 

Section complete in itself. See Note 2, Pt. 4a: 

Note 19, Pt. 2 ; Note 5, Pt. 2. 

Settlement in future — Not composition. See 
Note 4, Pt. 4. 

Settlement of non-compoundable case. See 
Note 5, Pt. 1; Note 18, Pt. 10. 

Stifling prosecution. See Note 2, Pts. 2, G 
and 7 ; Note 6, Pt. 1 . 

Substance and not form of petition. See Note 
3, Pts. 6 to 9. 


1. Legislative changes. 

Difference between the Codes of 1861 and 1872: — 

The Code of 1861 contained no provision such as that found in this Section 

and it was not settled whether there might bo a compromise in a criminal case.^ 

Section 188 of the Code of 1872 provided that in the case of offences which 
niafj lawf nil;/ be compounded, injured persons may compound the offences out of 
Court or in Court with the permission of the Court. What those offences were 
which may lawfully be compounded,” were not mentioned in the Section ; for that 
information one had to refer to the exception to Section 2U of the Indian Penal 
Code. 


Difference between the Codes of 1872 and 1882: — 

Section 345 of the Code of 1882. gave a tabulated list that was intended to 
be exhaustive of the offences that were compoundable. The Code also for the first 
time introduced a distinction between offences compoundable with the permission 
of the Court and those compoundable without such permission. In keeping with 
this amendment to the procedure Code and almost simultaneously with-it an 
amendment was made to Section 212, of the Penal Code by Act YIII of 1872 
substituting for the original exception, roferrod to above, the exception that now 
hnds place in the Section, reading tlius : ‘‘The provisions of Sections 213 and 214 
do not extend to any case in which the offence may lawfully bo compounded.” 

Changes introduced in 1898: — 

Sub. section 5 was newly added. 

Aviendvicnts introduced in 1923: — 


Crt) Section 508 Indian Penal Code, was added to the list of offences com- 
poundable without leave of Court. 

(/-) A number of offences were added to the list of offences compoundaldo 
With the leave of Court under sub-seebion 2. 

(c) Sub-section 4 was amended making it clear that the age of inajority 
is 18 years. (Th^o was a doubt regarding this before— Note 10) 
The leave of the Court in the case of composition on behalf of persons 
under disability, has also been made a necessary condition. 

[d) Sub-section 5.A w'as newly added. {See Note 16). 


1. (1912) 40 Cal 113 (117) ; 


Section 345 — Note 1. 

15 Ind Cas 259 (259), Majibar Rah 


Seo. 345 
Note i 


many. Hfuktashed Hossein. 
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(e) Sub-sectioD 6, has been amended so as to make it clear that the effect 
of a composition is to acquit only the accused with whom the offence 
has been compounded thereby setting at rest the controversy on this 
point also. Vide Note 18. 

2. Scope and principle. 

The law makes a difference between various classes of offences and allows 
compromise in some and no compromise in others.^ Competence to accept satis- 
faction for wrong done to oneself which follows from the general rule of freedom of 
transactions is subject to limitations, those limitations corresponding generally 
with classes of wrongs in which, though a personal injury is sustained, a civil suit is 
not allowed or is allowed only after the public interest has been satisfied. In such 
a case the institution of a prosecution is a duty which cannot be neglected in con- 
sideration of any private advantage.^ 

The principle of English Law is that the composition of an offence is illegal, 
if the offence is one of public concern, but lawful if the offence is of a private 
nature and for which damages may be recovered in a civil action. This principle 
was adopted in this country also, but there was before the Code of 1882, an un- 
certainty as to what exactly were the cases which were compoundable.^ 

The tabulation of offences in this Section now removes all uncertainty* and 
must be taken as a complete guide and test on the matter. The policy of the 
legislature adopted in this Section is that, in the case of certain minor offences 
where the interests of the public are not vitally affected, the complainant should 
be permitted to come to terms with the party against whom he complains, the 
offences being speciBed in the Section.^ Where an offence with which a particular 
person is charged is compoundable, he is at liberty to come to a settlement with 
the prosecution and the settlement so arrived at cannot be considered to be one, 
the consideration for which is illegal.® Where a case has once been brought to 
Court and the parties have adjusted the matter between themselves lawfully, it 

cannot be said that they are hushing up the matter. 

The provisions of the Section are not limited to cases, wherein the accused 
idcad^ fjuilUj- Such a view would limit the scope of the Section to those 
comparatively few cases in which the accused is advised that defence would be 

The Section does not apply to offences punishable under laws other than 
the Penal Code^ 

3 Withdrawal and composition compared. 

\n act of compounding is different from the withdrawal of a complaint 

made to a Magistrate. A withdrawal must be by intimation to the Magistrate 
and the complainant is required tojatisfy the_ Magistrate that there are su fficien t 

Note 2! ~ 5.(1921)1921 Bom 166 (166) : 45 Bom 346: 

1. (1898) 3 Cal W N 0 (5), Amir Abdul. • 

/ Rnhiuinl 6. (1980) 1930 Oudh 106 (198) : 1930 Cri Cas 

2. (1876) 1 Bom 147 (lo3). Reg ^. Rahxmal. 957 ; 4 Luck 669. Salclay Sah v. 

3. (1S76) 1 Bom 147 (148, 140), Reg v. Rah%- Mahadin. 

mat. ^ 7. (1929) 1929 Pat 512 (512): 1929 Cri Cas 272: 

4. (1912) 8 Nag L R 97 (105) : 16 Ind Cas 555 31 Crj Xj Jour 607, Pra- 

(')09), Kishan Lai v. A»ia7i Singh. v. Ali Sasan. . t t> 

4^(1913) 14 Cri h Jour 292 (293) : 6 Sind L R 8. (1909) 10 Cri L Jour 228 (228) : 2 Siud L R 

* ^ OS4 hnpcrator v. ifulo. 16. Emperor v. L%laram. 

(1894) Ratanlal 699, Queen-Empress v. 9. Sel Cas 78 (Oudh), QHecn-E7npres5 v. Gttu- 

Naran. 
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grounds for permitting him to \7ithdraw it.^ A withdrawal is permissible in all 
summons cases. Composition is only permitted in respect of specihed ofTences 
some of which are summons cases and others not, the offences being mentioned in 
this Section. Again, withdrawal is the act of one party to the proceeding, viz., 
the complainant, whereas the composition of an offence obviously requires tho 
co-operation of both parties. Permission is necessary in the case of withdrawal, 
because it is the act of one party alone. Complainants otherwise would be at 
liberty to bring frivolous and vexatious complaints and withdraw them calmly 
when they have caused the accused enough of annoyance and degradation. There 
is no such abuse of process to be guarded against in a composition, it being the act 
of both the parties.^ Withdrawals are confined to summons cases ; warrant cases 
cannot be withdrawn.® A complaint can be withdrawn only by the complainant, 
who may not necessarily be the person injured.^ The word “compound” means 
to withdraw for a consideration, and not merely to withdraw. *’ 

Whether a petition is one for withdrawal or compromise is to be judged 
from the fact, whether the accused consented to it or not. The substance and not 
merely the form of the petition should be considered.® When the complainant 
put in a petition before the Court not asking for permission to withdraw but 
saying that be did withdraw against one of the accused as there had been an 
apology, and he wished the case to proceed only against tho other accused; it was 
held, that it was not a case of mere withdrawal but was one of composition;^ and 
where the complainant wrote out and gave to the accused a document as follows : 
“This is to say that Mr. John came to me and offered an unconditional apology; I 
beg to withdraw the case against him,” the document was held to mean that the 
offence was compounded and not merely withdrawn.® It is open to the Magistrate 
to question the complainant to satisfy himself whether an application is in fact one 
for composition or for withdrawal.® 

4. What amounts to composition. 

A composition is an arrangement or settlement of differences between the 
injured party and the person against whom the complaint is made. ^ A mere appli. 
cation by the complainant for perinissiou to withdraw tho case because his witnes- 
ses had turned round, is not a composition of the offence.^ Neither was there any 
composition held to have been arrived at w'hen the petition for ” compounding” 
stated that it would be of no advantage to tho complainant to prosecute her com- 
plaint as it was presented under a misunderstanding of circumstances.^ 

The compounding of an offence supposes an arrangement whereby the 


Note 3. 

1. (Ifi94} 21 Cal 103 (113), Murrey v. Kmpress. 

2. (188fi) 1888 Puu Re Cr No. 19, page 35 

Empress v. Khushali Earn. 

(1924) 1924 Lah 595 (596) : 5 Lah 239 : 25 
Cri L Jour G29, Empi ror. 

(191G) 1010 Pat 200 (202) ; 18 Cri L Jour 
107 (109), Bayan AH v. Emperor. 

3. (1889) Ratanlal 461 (161), Queen- Emjtress 

V. Lilladhur. 

(1927) 1927 Bom 410 (411) : 51 Bom 512 : 28 
Cri L Jour 581, Dajiba Ilamji 1‘ntcl 
V. Emperor. 

4. (1878) 2 Bom 653 (653), Jn re Mxise AH 

Adam. 

5. (1892-1896) 1 Upp Bur Rul 219, 'Queen- 

Empress V. E<ja I'o Gauny. 


6. (1921) 1924 Lah 595 (.598) ; 5 Lah 239 : 25 

Cri L Jour 629, .liion/ia v. Emperor. 

7. (1921) 1924 Lab 595 (596) : 5 Lah 239 : 25 

Cri L Jour 629, A7Uintiay. Emperor 
fl. (1923) 1923 All 174 (176) : 45 All 145: 2l Cri 
L Jour 758, John v. Emperor. 
9.(1916)1916 Pat 200 (202) : 18 Cri L Jour 
107 (109), Bayan AH v. Emperor. 
Note 4. 

1. (1921) 1921 Bom 166 (167) : 15 Bom 316 ; 22 

Cri L Jour 55, Emperor v. .UiDiai 
Abdul. 

2. (1902) 4 Bom L R 713 (720). Emperor v. 

Hasan. 

3. (1927) 1927 Bom 410 (111): 51 Bom 512; 28 

Cri L Jour .581, Dhajiba Bamji Fatcl 
V. Emperor. 


Seo. 348 
Notes 
3—4 
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parties have nettled their differences and not a mere arrangement to settle their 
disputes ill future as the result of some action either by themselves or third 
parties."* An incomplete arrangement will not amount to an actual acquittal within 
the meaning of the law.^ 

Pending a criminal case, the parties entered into an agreement referring their 
disputes to arbitration. No arbitration took place, but it was argued that the very 
signing of the muchlilca for reference to arbitrators amounted to a composition. It 
was held, however, that the muchlika was only one step towards the composition 
and that there would have been a composition ouly if the muchlika had been 
carried out and an award had been arrived at according to its terms.® 

A Magistrate is not bound to recognise a reference to arbitration and wait 
for the award, but it will be reasonable for him to do so. If he, however, chooses 
to wait and there is an award, the award may amount to a composition.^ Where 
parties entered into a sort of compromise previously before a muktear to whom the 
case had been sent for local inquiry, but on the records being sent to the Magistrate 
both parties resiled from the agreement, and then on the Magistrate's summoning 
the accused, the latter sought to have the so-called compromise recognised, it was 
held that he could not take advantage of the compromise previously entered into 
before the local enquiry officer. 

As to the effect of an agreement to be bound by the evidence on oath of a 
certain witness, nec the undermentioned case.® 

5. The offence must be oompoundable. 

It is against public policy to compound a non-compoundable offence.^ The 
Legislature has laid down in this Section the tests for determining the classes of 
offences which concern individuals only as distinguished from those which have 
reference to the interests of the State, and Courts of law cannot go beyond that test 
and substitute for it one of their own." It is the duty of a criminal Court to refuse 
to allow the withdrawal of the prosecution if the case is non-compoundable.^ 

A Magistrate should consider all the circumstances and make up his mind 
that only a compoundable offence is proved before he allows a compounding.* 
Where the evidence taken by a Magistrate clearly disclosed a non-compoundable 
offence it was held that ho had no authority to allow the offence to be compounded 


•i. (19i25) 1925 Mad 1211 (1212); 20 Cri L Jour 
1591. Ramalinga Iyer v. Budda 

Varadarajulu Iyer. 

5. (1919) 1919 Mad 879 (S81); 41 Mad 685: 19 
Cri L Jour 359, Kuinarasamy ChcUy 
V. Kuppusnmi ChcUy. 

0. (1925) 1925 Mad 1211 (1211): 20 Cri L Jour 
1.594, llnmalinga Iyer v. Buddn 

Varadarajulu Iyer. 
tSco also (1020) 1920 Cal 206 (207); 
20 Cri L Jour 1581, lirish Chandra 
Chose V. Abani Xath Jlazra.} 

7. (1925) 1925 Jlad 1211 (1212): 20 Cri L Jour 

1594, liamolituja Iyer v. Budda 

Varadarajulu Iyer. 

8. (1918) 22 Cal W N 172» (172n), Anand 

Chandra v. Chandra ^lohan. 

9. (1838) 13 Bom 389 (891), Queen'Empress v. 

Murarji Coliuldas. Procedure under 
Oatbs Act, Ss. 8 to 11 does not ap- 
ply to criminal proceedings, the 

reason being that in ‘such proceed- 


ings the complainant or the accused 
is not a party within the meaning 
o( S. 8 of tho said Act. 

Note S. 

1. (1918)22 Cal WN 172« (I72n). Anand 

Chandra \. ChandraMohan. 

(1926) 1920 Cal 59 (63j; 53 Cal 51, Did- 
jewlranath ilullicli v. Gopiram Go- 
vindram. 

(1929) 1929 All 456 (458), Kandu v. 

Ml. Jhinlca Kucr. 

(1912) 40 Cal 113 (118) : 15 lud Cas 259 
(200), Rahman v. MulUashed Uos- 
sein. 

2. (1904) 28 Bom 320 (328), Dalsuhhram liar- 

yovandas v. Charles Be Bretton. 

3. (1914)1914 Oudh 278 (279); 17 Oudh Cas 

213, Lachman Das v. Narain. 

4. (1894)Ratanljvl 099 (700), Queen-Empress 

V. Naran. 

(1903) 10 C P L R 178 (179), Sitaravi v. 
Iliralal. 
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and in doing so had usurped jurisdiction not vested in him.® See also undermen- 
tioned cases.® The withdrawal from the prosecution.in a case in which the offence 
oharged is non-compoundable has not the effect of an acquittal;^ and an agreement 
entered into between the complainant and the accused for the refund of money 
embezzled by the latter was not allowed to bo pleaded as a bar of prosecution for 
the offence.® 

To determine whether a case is compoundable or not, the offence with 
the commission of which the accused were charged in the complaint or v;ith 
which the Court charged them should be looked into.® Where the offence, so far 
•as was then know’n, believed, and alleged, was punishable under Section 323, it 
was held that the composition was legal. If a complaint alleges circumstances 
constituting a compoundable offence, as also other circumstances alleging a non- 
compoundable offence, it has to be seen what are the essential circumstances.^^ 

The question of a case being compoundable or not must be decided with 
reference to the state of facts existing at the date of the application to compound. 
It is not possible for the Court to see what the ultimate result of the case will 
be.^" Where a Magistrate allowed the non-compoundable offence of rioting to bo 
■compounded upon a mere surmise, based on no evidence, that the case might in 
the end turn out to be one of a compoundable offence, it was hold that he had no 
such power. 

Though the complainant accuses a person of a compoundable as well as of 
a non-compoundablc offence, if the Magistrate issues a summons to the accused for 
the compoundable offence alone, a composition may be effected.'* Conversely, if 
in the trial of a compoundable off ence, an offence which is not compoundable is by 
oversight mentioned in the summons, it does not deprive the parties of their right 
to compound.'® 

Where accused was convicted of a non-compoundable offence but on appeal 
was acquitted of that but the appellate Court considered that he should be convicted 
of a compoundable offence of which he had not been tried by the Magistrate, it 
Was held that he should be allowed an opportunity of compounding the offence if 
he can, before being convicted of the same.'® Where this opportunity was not 
allowed, the High Court allowed it in revision.'' 


(l(l00-02) 1 Low Bur Uul 310 (S'lO), Croion 
V. Konoo. 

5. (1000) ‘J Weir ir,i (i.=5i), In rc Abdul AU<i 
Sahib. 

(1002) I Bom L R 71S (720), limpcror v. 
Asinnl TIasnn. 

0. (1637) Ratanlal .331 (332). (f^uecn-Emprcss 

V. Dhondi. 

(1S79) 1879 Pun Re Cr No. 30. page .82 (82). 
Empress y. Unhini iSnhhsh and Jai- 
mal Sin<ih. 

(1871-74) 7 Mild II C R .Xpp 3J (3l). 

(1919) 1919 Pat 54.') ^546); 20 Cri L Jour 
bb‘2. Ouru I'rnsad Sahu v. Ajodhya 
^'ath I'arhi. 

(191.3) 14 Cri L Jour 77 (78): 37 Bom 309, 
Emperor v. Hauchhcd Banda. 

7. (1S88) Ratanlul 301 (392), (^ueen-Empress 
V. ^oti T)as. 

(1875) 1 Bom 04 (00), }{e<j v. iJcvaiua and 
Som^hcha r. 

(189.3 1900) 189.3-19C0 Low Bur Rul 210, 
Queen- Em 2 )resa v. l‘o Bn. 


S. (18SC) 1 Woir 402 (402), In rc I'onnamba- 
latti 1‘illai. 

(1883) I Weir 105(105), Zamindar nf I’f^- 
tiuapiiram v. ami Xod in. 

9. (1930) 1930 Oudh 19(; (199): U>30 Cri C'ds 
957: 4 Luck 009, Snl.-fnii Siih v. Ma- 
hadin. 

10. (1831) 1884 -All W N 13 (14), Empress v. 

J'nkar. 

11. (1929) 1920 All 4.56 (458), Kan.lu v. 

Mt. J hinha Kner. 

12. (19-25) 1925 Nag .395 (.395): 20 Cri I, .T. 'ii- 

1428, ilt. Kani v. Mt. Jain'ann. 

13. (1907) 6 Cri L Jour 336 (330. ?. 1907 

Pun Re Ct No. 11, i\-r v. 

Hira Sitt'/h. 

11.(1916)1916 Cal 917 ('-17. 91 v. M uonKcd 
Jsmail V. Snm>td i'Ai n’l ! n. 

15. (1921) 1921 Pat- 75 (7'., 22 Cii I. Jour 103, 

Kiidir v. / u; /■. /-or. 

10. (1900) 3 On. lb Cas 31 1 131.71, <i invar Singh 

V. t^’uv 'n E 

17. (1910) 11 Cri L Jour 490 (497): 13 Oudh 
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6. Consideration. n • 

The compounding of an offence signiQes that the person against whom tho 
offence has been committed has received some gratification not necessarily of a 
pecuniary character, to act as an inducement of his desiring to abstain from a 
prosecution.^ 

The composition spoken of in this Section is in the nature of a contract, 
but monetary consideration is not necessary.^ It has even been suggested that a 
lawful composition may be effected within the scope of this Section without 
the passing of any consideration, the only essential thing required being that 
some arrangement should have been arrived at between the parties, which settlea 
their differences.® The Court is not concerned with the nature or value of the 
consideration. If the complainant considers that his grievance is redressed by the- 
mere fact of respectable persons having intervened, though he has received no- 
money payment or even a direct apology from the accused, he is nevertheless at 
full liberty to compound the prosecution.* For instance, where a mere apology 
was the consideration, see the following case.® 

7. Free will is necessary. 

Although the provisions of the Contract Act may not apply, the proof of 
the arrangement must be similar to that which a Court requires for the proof of 
any agreement which is in issue, and unless it appears that the parties were free- 
from influence of every kind and were fully aware of their respective rights, it would 
be impossible to give effect to a so-called arrangement or composition.^ 

8. Compoundable offences. 

Under Section 188 of the Code of 1872, which did not give a list of com- 
poundable offences, it was held that, the test for determining whether an off 0 ac& 
was compoundable or not was, that wherever a word such as voluntarily, 
“iDtentionally,” “fraudulently,” etc., was an essential ingredient of the offence, it 
was not compoundable. but that where the offence was one irrespective of the 
intention and for which a civil action might be brought at the option of the per, 
sons injured, instead of criminal proceedings, it was compoundable. 

Cas 161, Ram Sarup v. Emperor. 

Note 6. 

1. (1894) 21 Gal 103 (112, 116). Murray v. 

Empress 

(1924) 1924 Lah 595 (598) : 5 Lah 239:25 

Cri L Jour 629, Anantia \\ Emperor. 

Consideration— Apology. 

2. (1916) 1916 Mad 854 1855) : 16 Cri L Jour 

803 (804): 39 Mad 946, Mahomed 

Kanniv. Paltani Inayaliulla Sahib. 

3. (1896) 1896 Pun Be Cr No. 9. page 21 (23), 

liaidayat Ali v. Empress. 

4. (1909) 10 Cri L Jour 228 (229) : 2 Sind L R 

16. Emperor v. Lilaratn. 

5. (1923) 1923 All 474 (476): 45 All 145: 24 Cri 

L Jour 758, John v. Emperor. 

Instance where the consideration 

for the compounding was an apology 

by the accused. 

Note 7. 

1, (1894) 21 Cal 103 (115). ilfurraj/v. Empress. 

Note 8. 

1. (1876) 1 Bom 147 (154). Beg v. Ra^iimaf. 

The following are cases in which the 
offence was held to be not compoundable : — 


(1676) 1 Bom 147 (157), Reg v. Bahimal.r 
Hurt and grievous hurt. 

(1874) 6 N W P H C R 302 (305), Queen v. 
Madan Mohan. (Do.) 

(1898*1900) 1893-1900 Low Bur Rul 240. 

Queen’Empre^s v. PoBa. (Do.) 
(1876) 1 Bom 147 (158) (Foot-note), Beg. v.. 
Bahxmat. Criminal breach of trust 
— Defamation, cheating and enliciog 
away a woman. 

(1880) 6 Cal L R 392 (392), In re a refer- 
ence from the Chief Presidenctj 
Magistrate. Criminal broach of 
trust. 

(1871-1874) 7 Mad H 0 R App 34 (34). Of- 
fence under S. 404. 

(1876) 1 Mad 191 (192), Beg v. Mulhavan. 

Enticing away a married woman. 
(1880) 3 All 283 (285), Baunak Busain v. 
Barbans Singh. Offences under 
Ss. 417,419, 465 and 468. 

Jn the following cases the offences were 
held to be compoundable : — 

(1867) 7 Suth W R Or 33 (34), Empress t. 
Shibnarain Palodhee. Wrongfully 
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The essence of an offence under Section 143 is the combination of several 
persons united in the purpose of committing a criminal offence and that purpose 
in itself constitutes a distinct offence from the criminal offence which these persons 
agree to commit. So though the law may allow the latter offence to bo com- 
pounded, the effect of such composition is not to annul the common object charged, 
and the prosecution under Section 143 will not fall to the ground but may be pro- 
ceeded with.^ 

The offence of rioting under Section 147 of the Penal Code, being an offence 
against the public tranquility, primarily concerns the State more than the individual 
and that is probably one reason why that offence is nob included by the Legislature 
in the category of compoundable offences.^ 

An offence under Section 2t of the Cattle Trespass Act is not compoundable. 
But where that offence was charged along with an offence under Section 323 and 
the parties effected a compromise in respect of the latter offence, it was held that, 
the Magistrate, if he thought fit to do so, was entitled to deal with the compromise 
as a withdrawal of the complaint in respect of the offence under the Cattle Tres- 
pass Act, because a case in respect of the latter offence being a summons case 
would result in an acquittal if no evidence were adduced.* 

See also the following cases.® 


9. Who can compound. 

Any person may set the criminal law in motion, but it is only the person 
specified in Section 345 who can compound the offence.^ Hence, a husband may be 
a complainant when the offence is defamation of his wife by imputations of her 
chastity, but it is only the wife who is entitled to compound the offence.^ Similarly 
in the case of the offence of abduction, though the complaint may have been 
preferred by another person, e. g., the father of the girl in whoso custody the girl 
may have been at the time of the abduction, still it is only the husband who is 


restraioiog aaother may be lawfully 
compouQ'ied. 

(1874) 22 Sutb W R Cr 26 (27), Empress v. 

Gopee Afohuii Hitter. Eiinapping. 
Sel Cas 74 (Ouclh), Queen-E>npres& v. Sidha. 
Oflencea under S. 335 or S 338 
1. C. 

(1866) 5 Bjm HC R Crown Cas 27(28).Rc3 v. 

liamlojcryo. ClJcQCes under S. 408. 
(18G8) 5 Bom 11 C R Crown Cas 28 (28) 
(Note), In re Jamni. (Do.) 

(18C5) 4 Sutih W R Cf 31 (31), Queen v. 
Smith. (Do ) 

(1873) 10 Bom H C R Crown Cas 68 (68), 
Re.j. \ , Jelha Ehcilfi. Uuri. [See how* 
ever (1876) I Bom U7 (157. j] 

2, (1923) 1923 M vd 592 (592) ; 46 M,i*l 257 : 21 
Cri L Jour 114, (Hathi) Venicanna 
V. Emperor. 

[See however (1913) 14 Cri L Jour 
453 (459) : 20 lud Cas 618 (C.il), 
Sheikh D^sireddi v. SJteikh Khnyrat 
AH. Read carefully; there is no real 
eoaniot between this and 1923 Mad 
502.) 

8. (1918) 19 L8 Mad 494 (495) : 18 Cri L Jour 
329 (330), In re ilalayil Kotlayil 
Koya^san Kutty. 

(1907) 6 Cri L Jour 336 (337) : 1907 Pun Re 
Or No. 11, Emperor v. Hira Sinyh. 


4. (1919) 1919 All 31 (31) : 42 All 202 : 21 Cri 

L Jour 305. Emperor v. Julua. 

5. (1887) Ratanlal 330 (330), Empress v. 

V ithoba. S. 506, Latter part. 

(1913) 14 Cri L Jour 4G2 (463) ; 20 Ind Cas 
622 (Rang), R. S. Sarma Iyer v. 
Emperor. S. 452, I. P. C. 

(1901) 28 Cal 652 (663), Dioarkanath Hon- 
dul V. Beni HadhabBancrjee. S. 406, 
1. P. C. 

(1912) IG Cal W N 24G»t (246n). Sam- 
dhar Sanyal v, Soshce Bhushan. 
S. 405. 1. P. C. 

(1924) 1924 All 209 (200) ; 46 All 91 : 25 Cri 
L Jour 1005, Brij Behari Lai v. 
Emperor. S. 420, I. P. 0. 

(1897) 22 Bom 889(890), In re Motiram. 
Mischief. 

(1914) 1911 Oudh 264 (264) : 17 Ind Cas IS: 
15 Cri L Jour 230, Ratnph il v. Em- 
peror. Offence under S. 211, I. i*. C., 
cannot bo lawfully compovin Jod. 
Note 9. 

1. (1927) 1927 Bom 410 (411) : .51 Dmu 512 : 28 

Cri L Jour 6S1, JJjJiba ila/nji Ratil 
V. Emperor. 

2. (1891) 14 Mad 379 (381), Chcllam Naidu v. 

Ramasicumi. 

(1872-1892) 1872-1392 Low Bur Rul 617, 
Queen-Empress v. Nya Pau Gale. 
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competent to compound the offence.® 

The offence of hurt can be compounded only by the person to -whom the 
hurt is caused, and neither his heirs nor any other person can compound the 
offence.^ The offence of criminal trespass can be compounded by the person in 
whose possession the property was,® and the offence of wrongful restraint by the 
person restrained.® 

But where a person sends another man to Court to represent him in filing a 
complaint, the Court is perfectly justified in accepting the latter’s statement that 
he desires to compound the offence with the assumption that he is authorized by 
the former to compound it, and under the circumstances, it is not incumbent on 
the Court, before allowing the case to be compounded and acquitting the accused 
to make any inquiry into bis authority/ 

10. Minor. 

f A minor cannot compound a case. The age of majority contemplated by 
this Section is not to be regulated by the personal law of the party concerned. The 
effect of this Section read with Section 3 of the Indian Majority Act is that a 
person under 18 years of age cannot lawfully compound the offences declared to be 
compouudable by the former Section.^ 

A husband committed the offence of hurt against his wife, a minor. She, at 
the suggestion of her father with whom she was living, filed a complaint against 
her husband. It was held that the father of the girl was competent to compound 
the offence on her behalf.® 

11. Composition under sub-section 1. 

In cases falling under sub-section 1, no leave of the Court is necessary for 
compounding^ and in such cases the Magistrate has no option but is bound to allow 
the compromise.® Parties are entitled to compound such offences unconditionally 
and when a razlnama is filed by them, it is not for the Magistrate to inquire 


3. (1922) 1922 L:vh 177 (173) : 23 Cri L Jour 
690. Mir Alam v. Emperor. 

(1024) 1924 L:ib 830 (331) : 24 Cri L Jour 
780, Mahbub AH Khan v. Emperor. 

•4. (1015) 1015 All 443 (443); 37 All 419 : IG Cri 
L Jour 580, Emperor v. Rahmat. 
(1892 ) -2 Weir 418 (418), In re Gayigamma 
Dorayfja- 

(1915) 1915 Mad G35 (035) : 37 Mad 385, 
Mottai Reddy v. Thnnappa Reddy. 
(1017) 1917 All 377 (378) ; 18 Cri L Jour 729, 
Lain V. Emperor. 

(1909) 10 Cri L Jour 47.3 (474) ; 81 All C06, 
Emperor v. Sultan Singh. 

0 . (1S95) 22 Cal 123 (1-30), Chandi Prasad v. 
Evans. 

(1924) 1021 Mad 10 (40) ; 24 Cri L Jour 824. 
Ai'tidayappa Mudalinr v. Emperor. 

C. (1927) 1027 All 375 (37G) ; 40 All 484 : 28 
Cri L Jour 495, Mrs. F. M. Torpey 
V. Emperor. 

7. (1924) 1921 All 778(779) : 26 Cri L Jour 98. 
Harhans v. Emperor. 

[Soe however (1923) 21 Cri L Jour 
120 (123) : 71 Ind Cas 248 (250) (Pe- 
shawar), llarnam v. Sain Dass. It 
is not mentioned in this case whether 


the prosecution by the complainant 
was on behalf of herself or on behalf 
of the husband of the girl abducted.] 

Note lO' 

1 (1891) 1891 Pun Re Cr No. 17, page (58), 
Shih Singh v. Empress. 

2. (1920) 1929 Nag 278 (279) : 1929 Cri Cas 
454 : 30 Cri L Jour 960, Emperor v. 
Rhaiyalal. 

Note 11. 

1. (1921) 1921 Cal 403 (404) : 22 Cr L Jour 301, 

Ilcm Chandra v. Girindra Chandra 
Chatidhuri. 

2. (1886) 1S8G All W N 167 (167), Empress v. 

Ramijopal. 

(1884) 1884 All W N 256 (256), Empress v. 
Carrie. 

(1902) 2 Weir 418 (419), In re Oangamma 
Dorayya. 

(1893-1900)’ 1393-1900 Low Bur Rul 434, 
Quccn-Empress v. Kga San Hla. 
(1910) 11 Cri L Jour 038 (639) : 1910 Puu 
Re Cr No. 30, Emperor v. Sundar 
Singh. 

(1397-1901) 1 Upp Bur Rul 350, King-Em- 
l)eror v. Dhera Mai. 

(1893) 1893 All W N 245 (245), Empress v. 
Khuda Bakitsh. 
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•whether the complaint was frivolous or vexatious.*^ The mere fact that the accused 
has been sent up by the police, does not prevent the person mentioned in column 3 
of the Schedule to this Section from compounding the offence * 

Where the offence is compoundable by parties without the leave of the 
Court and it is so compounded and a deed of composition is filed by all the parties 
present in Court, the only verification necessary is to see whether the parties 
signed it and understood its contents ; the Magistrate should not adjourn the case 
for verification or call for further proof of the compromise hut should, without 
unnecessary delay, acquit the accused.* 

Where the Court has drawn up a charge of an offence compoundable 
without the sanction of the Court and after this charge has been read and 
explained to the accused and pleaded to, a petition of composition is presented to 
it, the Court should, at once, accept the petition and acquit the accused ; it has no 
power at that stage to alter the charge ; the composition has the effect of an 
acquittal and is complete immediately the complainant puts it forward in Court.® 
Where a Magistrate records a compromise ho becomes "functus officio," and an 
order stating that the parties should again appear on another date, is of no effect/ 
In cases falling under sub-section 1 in the absence of any express provision 
co7itra, the natural interpretation is that the composition is not limited to acts 
done in Court or to cases in which the parties continue to be of the same mind 
until the case comes on for further hearing before the Court.® So far at least as 
offences falling under sub-section 1 are concerned, there is no necessity for the 
composition to be effected in Court in criminal trials, any more than in civil suits.® 

12. Compositions under sub-section 2. 

In cases governed by sub-section 2, no effect can be given to a compromise 
as a plea in lieu of conviction unless the Court has sanctioned the compromise. 
Without the sanction the so-called compromise arrived at between the parties is 
of no effect. The jurisdiction of the Court to try the offence is unaffbeted and 
there is no rule of law which would enable the Court in a case falling under sub- 
section 2 to order an enquiry into the factum of compromise alleged by one party 
and denied by the other. ^ 

An agreement to compound an offence falling within this sub-section can 
only be effected with the Court's permission after the institution of criminal pro- 
ceedings.*^ Where an agreement to compound has been arrived at, the operation 
of a composition is suspended till the Court sanctions it. But where the composi- 
tion has been made out of Court and at a certain stage in the proceedings, the Court 
gives its sanction thereto, the composition is not bad.^ 


3. (1909) 9 Cri L Jour 18G (187) (Bom), In re 

JlarUi^nn Dos llaridas. 

4. (1884) 10 Cal 5ol (553), Uvipress v. Nowab- 

jnn. 

5. (1899) 3 Cal W N 322 (323), Kusuvt lieu'a \. 

JJcchu Ifciro. 

(1930; 1930 All 400 (-110) : 1930 Cri Cas525: 
52 All 254 : 31 Cri L Jour 1215, 
Jhancjtoo Bnrai v. Kmperor. 

(1914) 1914 Bom 258 (2.50) : IG Cri L Jour 
88, Emperor v. (Jnna Krithna UV/- 
lunj. 

(1899) 3 Cal W N 518 (550), Mahomed Is- 
mail V. Faiziiddi. 

6. (1914) 1914 Lah 561 (563) ; 1914 Pun Re Ct 

No. 29 : IG Cri L Jour 81 (FB). Hasta 
V. Emperor. 


7. 1.1021) 1021 Fat 290 (201) : 22 Cri L Jour 

G75. Amar AH v. Emperor. 

8. (1910) 191G Mad 854 (855) : IG Cri L Jour 

803 (804) 30 Mad 94G, lifahoncd 

Kanni Roivlhcr v. 1\ Innt/aihulln. 

9. (1913) 14 Cri L Jour 292 1293) : G Ri„d L R 

284, Impcralor v. Miilr,. 

Note 12. 

1. (1928) 1928 Lab 232 (23-1) : 0 J .ih 100 ; 29 

Cri L Jour 5S'>, Itiiuvini'i Itai v. 
Kidnr Nafh 

la (1912) 8 Nag L R 97 il02) : IG Ind Cas 555 
(559). K%r,h‘in hul v. Animi Sinoh 

2. (1910) 1910 Mad 870 (381. 882) ; -11 Mad GS5: 

19 Cri L Jour 359, Knmarasivami 
Chcttij Y. Kuppusivami Chethj. 
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The only Court which has power under Section 345, sub-seotion 2, is the 
Court before which the prosecution is pending.® A police officer is not competent 
to entertain an application for withdrawal of a complaint, permitting the with- 
drawal of a complaint being a judicial act the exercise of which is vested in the 
Magistrate by Sections 248 and 345, and the police have no authority to interfere 
in such matters.^ 

The judicial officer charged with the duty of determining judicially matters 
which come before him should himself decide the petition for withdrawal of a 
complaint and should not refer it to the District Magistrate or the police for their 
opinion.® It is the duty of the Magistrate in each case, which is compoundable 
with his permission, to decide whether or not he should allow the compromise, and 
the responsibility rests with him.® 

In granting permission, the Court should exercise a sound and reasonable 
discretion. Permission is not to be granted as a matter of course.^ Magistrates are 
bound to consider ail facts before acceding sanction ; they ought not to permit an 
offence to be compounded until they are satisded that such permission may be 
legitimately granted.® The Magistrate should record his reasons to enable the 
High Court to determine if the discretion has been exercised properly.® Where an 
application for leave to compound an offence under Section 325 was rejected by a 
Bench of Magistrates on improper grounds, the High Court in revision remanded 
the application to the trial Court for disposal according to Section 345, sub. sec- 
tion 2.^® But the High Court will not interfere with the discretion of the trial 
Court in refusing permission unless the permission has been improperly withheld. 

The following are instances wherein the withholding of permission was held 
to have been improper: — 

1. Where the permission was refused because a third party, who had 
received no injury from the accused, had refused to allow the compo- 
sition.^® 

2. Where the offence related to public property but the matters were such 
as could not be suitably unravelled in a criminal case and the compro- 
mise w'as arrived at, at an early stage.*® 

3. Whore the permission was refused on the ground that petitioner was a 
clerk in the CoUectorate.*^ 

4. Whore parties, who are nearly related to one another and have succeeded 


3. {1893*1900) 1893-lCOO Low Bur Rul 392, 

Tayya v. Maung Ba lllaing. 

{1875) Ratanlal 91 (91). 

4. (1892*1890) 1 Upp Bur Rul 42. 

5. (1926) 1926 Cal 690 {591): 27 Cci L Jour 

545. Azizur Bahnan v. Emperor. 
(1930) 19;10 Lah 272 (272): 1930 Cri Cas 
304 : 32 Cri L Jour 20, Partap Singh 
V. Emperor. 

(1932) 1932 Mad W N 1088 (1089). Subba 
Hao V. Ahmad lieari. 

(1935) 1935 Lah 226 (227) : 1935 Cri Cas 
357 : 35 Cri L Jour 1372, Sultan v. 
Emperor. Refereiico to District 
Magistrate for instructions is im- 
proper. 

6. (1922) 1922 Lah 138 (138): 23 Cri L Jour 

85, Sewa Singh v. Emperor. 

7. (1893-1900) 1893-1900 how Bur Rul 392, 

Tayya v. Maung Ba Ulaing. 


(1901) 1 Upp Bur Rul 83, Queen Em- 
press V. Nga Tun Mya. 

8. (1909) 4 Ind Cas 99J (1000) (Lah), Mt. 

Oaneshi v. Hassan Din. 

9. (1902) 1 Low Bur Rul 349 (349), Crown v. 

A'unoo Meah. 

(1892*1896) 1 Upp Bur Rul 43, Queen 
Empress v. Nga Po Saung. 

10. (1906) 3 All Jour 2lln (211n), Prya Das v. 

Badri. 

11. (1933) 1938 Mad W N 246 (246), Kumaru 

Pillai V. Emperor. 

12. (1914) 1914 Oudh 167 (167) : 17 Oudh Cas 

92 ; 16 Cri L Jour 667, Lalla v. Em- 
peror. 

13. (1925) 1925 Pat 583 (583) : 26 Cri L Jour 

1845, Nehal Ahmed Khan v. Em- 
peror. 

14. (1929) 1929 Pat 512 (512): 1929 OriCas 272: 

31 Cri L Jour ,Singheshwar Pra- 
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in patching up their quarrels.^® • 

5. Where the offence is nob a serious one and the compromise is arrived 
at, at an early stage. 

On the other band, where a compromise was arrived at at a late stage, was 
retracted by the complainant and one of the offences charged was a Don>com- 
poundable one, it was held that the Magistrate had not acted improperly in refu- 
sing permission.'^ 

In cases falling under Sections 324 and 325, all circumstances should be taken 
into consideration before sanctioning compromise and the Magistrate should bear 
in mind that such an offence is punishable not only for the satisfaction of the per- 
son injured but for the protection of society. The degree of prevalence of such 
offences at a particular time and place may fitly be taken into consideration in 
determining whether a compromise should be allowed.'® Where all the circums- 
stances were nob considered, the compromise was set aside by the High Court, in 
revision.'® 

In allowing a compromise, a Magistrate may impose a condition as to 
payment of some compensation to the injured man.^® 

The mere fact that a petition for compromise is filed in Court (but is not 
allowed) is no ground for the reduction of a sentence."' 

13. Proof of composition. 

Where an accused person alleges that the offence of which ho is charged 
has been compounded, the onus is on him to show that there has been a real and 
valid composition with the person entitled to compound.' Before a composition 
can be allowed, the Court must be satisfied that it is legal and valid in law.® 
Where a compromise is alleged by one party and denied by the other, the Magistrate 
must try the issue,® An order of the Magistrate, acquitting the accused without 
inquiry into the truth of the compromise alleged by him, is bad in law and may l)o 
sot asido.^ 


14. Stage at which a compounding may be effected. 

An offence, which is compoundable without the permission of the Court, may 
be compounded even before the filing of a complaint.' A case may be compounded 


sad V. AH Hasan. 

15. (192-2) 1922 Cal 191 (191) : 24 Cri L Jour 
355, V. Kruperor. 

(1929) 1929 Nag 278 (279): 1929 Cri Cas 
454 : 30 Cri L Jour 9G0, Kmperor v. 
BJuiiyalal . 

IG. (1922) 1922 Lab 138 (188) : 23 Cri L Jour 
65, Setca Singh v. Hmperor. 

17. (1929) 1929 Bom 375 (37G):1929 Cri Cas 

3-22: 31 Cri L Jour 853, llanmant 
Sri7iivas Kvlknrni v. Hviperor. 

18. (1900-02) 1 Low Bur Kul 349 (350). Croim 

V. Kunoo ^feah. 

19. (1914) 1914 Sind 134 (134): 7 Sind L R 200: 

15 Cri L Jour 553, Emperor v. 
liamzan Bachal. 

20. (1922) 1922 Lab 138 (138): 23 Cri L Jour 

65, Sewa Singh v. Emperor. 

21. (1911) 12 Cri L Jour 243 (248) : 10 Ind Cas 

773 (Rang), Emperor v. Mya Din. 

Noto 13. 

1. (1893) 21 Cal 103 (112, 116), Murray v. 
ii'm press. 

(1927) 1927 Bom 410 (411); 51 Bom 512 : 28 


Cri L Jour 681, Dajiba liamji Patel 
V. Emperor. 

2. (1920) 1929 Bom 375 (87C) : 1929 Cri Cas 

822: 81 Cri L Jour 353, Jlanmant 
■ Srinivas Kulknrni v. Emperor. 

3. (1919) 1919 Mud 879 (8^0); 41 Mud 685: 19 

I'ri L Jour 359, Jiumarasivamy 
Cheily V. Ku/ij'tisunmy Chetty. 

(1931) 1931 Lab 40-2 1402); 1931 Cri Cas 
G42 ; 32 Cri L Jour 1034, Madari v. 
Em peror. 

(1910) 1916 Mad 854J855): IG Cri L Jour 803 
(804) : 39 Mad 94G, Mi>haminud 
Kanni lioinher v. P. Inay-ilnilu. 
(1913) 14 Cri L Jour 292 (293) : 6 Sind L R 
284, Impcrator v. M tilo. 

•1. (193-2) 1932 Smd 7 (8); 193-2 Cri 39; 25 
Sind L R 311 : 33 Cri L Jour 109. 
Abduljabar v. Emperor. 

Note ) ■!. 

1. (1919) 1919 JIad S79 (881, &S 2 ) ; 41 Mud 686: 

19 Cri L Jour 369, Kumorasivamij 
Chetty V. Kuppusivuhiy. 

(1927) 1927.411 375 (376): 49 All 484:28 
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at any time before judgment is pronounced.^ The fact that the prosecution 
evidence has been closed and that a charge has been framed, is no bar to the 
composition as the ofifence can be compounded at any time before the passing of the 
sentence. After conviction, however, there can be no composition except with the 
leave of the appellate Court.* Where an order is made by a District Magistrate 
under Section 435, calling for the record and proceedings before a Magistrate with 
a view to withdrawing the case and transferring it to another Magistrate, the 
jurisdiction of the former Magistrate is suspended and he is not, therefore, entitled 
to record a composition of the offence and acquit the accused, though at that time 
the case has not actually been transferred from his file.® 

15. Composition after committal or conviction. 

A committal, once made by a Magistrate, cannot be annulled by his allowing 
the prosecutor to file a compromise.^ After conviction, a composition can be 
effected only with the leave of the appellate Court. ^ In the undermentioned case,®' 
leave was granted by the High Court in appeal on the date of judgment. 

Wliere an accused is tried and convicted of an offence which is compound- 
able, but on appeal the conviction is set aside and a re-trial ordered, it is open to 
the complainant and accused to compound the case in the same manner as they 

might have done prior to the conviction, and no leave of the appellate Court is 
necessarv.* 

A compromise entered into after the hearing of the appeal, is too late and 
does not come within Section 345.® 


16. High Court’s powers in revision. 

Before the introduction of sub-section 5-A by the Amending Act of 1923, 
divergent views were held as to whether a High Court had power to apply the 
powers granted in Section 345 to cases in revision : some cases holding that the 


High Court had no sucli power^ and other 

Cri L Jour 495. F. M. Torpcyx. A’m- 
pcror. 

2. (1918) 1918 Cal 238 (238) : 45 Cal 816 : 19 

Cri L Jour 782, Mea v. Em- 

■peror. 

3. (1928) 20 Cri L Jour 1058 (1059) : 112 Ind 

Cas 562 (Lab). Muhammad AH v. 
Emperor. 

4. [Soe Note 15.] 

5. (1925) 192.5 Rom 247 f247) ; 49 Bom 588 : 26 

Cri L Jour 996. Marulhi Vithu, In re. 
Note 15. 

1. (1865) 2 Suth W R Cr 57 (57), Empress v. 

Goqunscin. 

2. (1920) lO-iO Mad 245 (245) : 20 Cri L Jour 

832. In re Pedahanti Chinna 
Nauhi. 

(1915)1915 Alls (9): 37 All 127: 16 Cri 
L Jour 247, Pawchandra v. Em- 
peror. 

(See (1934) 1034 Sind 122 (122): 
1034 Cri Cas 963 ; 28 Sind L R 109 ; 

36 Cri L Jour 210, Junto Sheri, han 
V. Emperor. Court will be reluct- 
ant to grant leave where the con- 
viction or committal is considered 
right.] 

(But see (1879) 2 All 339 (340), Em- 
press V. Thomson. Case under Code 
of 1872.] 


cases taking the opposite view.^ The 

3. (1925) 1925 Cal 14 (17) : 52 Cal 347 : 26 Cri 

L Jour 401, Martuidale v. Emperor. 

4. (1906) 4 Cri L Jour 35 (35) (All). Vmrai v. 

Mahbulan. 

5. (1933) 1983 All 434 (436) ; 1933 Cri Cas 740: 

34 Cri L Jour 926, Emperor v. 
C hatter ji. 

Note 16. 

1. (1916) 1916 Mad 488 (484); 16 Cri L Jour 

750 : 39 Mad 604, Sanlar Eangayya 
V. Sankar liamayya. 

(1915) 1915 All 8 (9); 87 All 127: 16 Cri L 
Jour 247, liamchnndra v. Emperor. 
(1920) 1920 All 169 (169): 42 All 474:21 
Cri L Jour 447, Pam Baran Singh 
v. Emperor. 

(1917)1917 All 377 (378): 18 Cri L Jour 
729, Lala v. Emperor. 

(1917) 1917 Cal 705 (706): 17 Cri L Jour 
339; 43 Cal 1143, Akshoy Singh v. 
Pameshwar. 

(1914) 1914 Cal 901 (901): 15 Cri L Jour 
728, Adhar Chandra Bey v. Subodh 
Chandra Qhosc. 

(1919)1919 Lah 471 (472): 1919 Pun Re- 
Cr No. 35 : 20 Cri L Jour 67, Em- 
peror V. Harnam Singh. 

(1923) 1923 Pat 89 (90) : 23 Cri L Jour 80, 
Audhi Pai v. Emperor. 

2. (1910) 11 Cri L Jour 203 (203): 82 All 153, 
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introduction of sub-section o-A leaves the position free frorh doubt and explicitly 
confers on the High Court, acting in the exercise of its powers of revision under 
Section 439, to allow any person to compound offences which may lawfully be 
compounded.® 

17. Rescission of compromise. 

A composition once effected cannot be withdrawn. It is entirely immaterial 
whether the terms of the compromise have been carried out or not, the sole 
question being whether there was a composition or not ; a breach of the agreement 
might give rise to other remedies.^ 

18. Effect of compromise. 

When a case is compounded, it results not merely in a discharge, but in an 
acquittal and until such order of acquittal is properly set aside, the accused cannot 
be prosecuted again for the same offence^ or for any other offence for which a 
different charge from that which was compounded might have been framed.^ 


J?a»n riyari v. Emperor. 

(1922) 1922 All 488 (488) ; 45 All 17 : 24 Cri 
L Jour 854, Shibbo v. Emperor. 

(1913) 14 Cri L Jour 40 (46); 18 Tnd Cas 
270 (All), Nagi Ahmad v. Emperor. 
Power of revision Court doubted; 
but on tbo authority of 11 Cri L 
Jour 203, compromise allowed. 

(1922) 1922 Lali 138 (138) : 23 Cri L .Tour 
85, Setca Singh v. Empi-ror. 

(1914) 1914 Oudb 107 (107) : 17 Oudh Cas 
92 ; 15 Cri L Jour 507, Lalla v. 
Emperor. 

(1924) 1924 Oudb 200 (201) : 24 Cri L Jour 
590. Chhotfii V. Emperor. 

(1904) 1 Cri L Jour 509 (511) (Lab), Nidhan 
Singh v. Emperor. 

(1910) 11 Cri L Jour 490 (197): 13 Oudh 
Cas 161, Raya Sarup v Emperor. 

3. (1924) 1921 All 209 (209) : 40 All 91 : 25 Cri 
L Jour 1005, Brij Bchari Lai v. 
Emperor. 

(1929) 1929 Nag 278 (279): 1029 Cri Cas 454: 
SO Cri L Jour OGO, Emperor v. 
lihaiya lal. 

(1030) 1930 Lab 272 (272): 1930 Cri Cas 301: 
32 Cri L Jour 20, I'ortap Singh v. 
Emperor. 

(1925) 1925 Pat 583 (584): 20 Cri L Jour 
1345, Eihal Ahmad Khan \. Empe- 
ror. 

(1929) 1929 I’at 512 (512) : 1920 Cri Cas 272: 
31 Cri L Jour G07, Singheswar I'ra- 
sad V. Ali Jlasan. 

(1920) 27 Pun L R 231 (231), A’izrtm Din v. 
Emperor. 

(1929) 1929 Cal 90 (90): 55 Cal 1190: 30 
Cri L Jour 484, Titan I’aramanick 
V. ChitTtan I'aramanich. 

(1034) 1934 Lab317 (317) : 1934 CriCas540: 
35 Cri L Jour 579, Halim Ali v. 
Emperor. High Court can permit 
composition even in cases where 
Courts below have refused permis- 
sion. 


(1984) 1934 Sind 122 (122) : 1934 Cri Cas 
963: 28 Sind L R 100 ; 36 Cri L Jour 
' 210, Jumn SherJehon v. A’)«pcror. 

Where there has been a conviction 
and th.at conviction has been upheld 
in appeal, High Court will be slow 
to allow a compromise. 

Note 17. 

1. (1919) 1919 Mad 879 (880, 882) : 41 Mad 
085: 19 Cri L Jour 359, A'«»jara- 
s iva >»i V V. K n ppusn my. 

(1899) 3 Cal W N 322 (323), K-iisum Beica 
V. Bechu Bewn. 

(1930) 1930 All 409 (110) : 1930 Cri Cas 525: 
52 All 254 : 31 Cri L Jour 1215, 
Jhangtoo liarai v. Emperor. 

(1913) 14 Cri L Jour 458 (459) : 20 Tnd Cas 
618 (Cal), Sheihh Basireddi v. Sheilclt 
Khayrat .-l/i. 

(1921) 1921 Cal 403 (405) : 22 Cri L Jour 
301, Hem Chandra Dulta v. 6'irin- 
dra Chandra Chaudhtiri. 

(1925) 1925 Lab 159 (100) : 25 Cri L Jour 
810, Ham liichpal v. Jlfafa Din. 

[Rut see (19041 1 Cri L Jour 705 (700) 
(Lab), Syad Chiilam Haidar Shah 
V. Si/ad liuhati .{bdulla.] 

Note 18. 

1. (1018) 1018 Mad 41.1 (4i:l) : 11 M.ad 323 : 19 

Cri Jj Tour 170. Muthia Naik v. 
Emperor. 

(1924) 1024 All 778 (770) : 20 Cri L Jour 98. 

Harbansx. Emperor. 

(1803) 21 Cal 103(112), Hurray v. Einpris<. 
(1910) 11 Cri L Jour 300 (308) ; 0 Tnd (\vs 
497 (Ijah), Emperor v. ll-tinnm 
Singh 

(1907) 0 Cri L Jour 3:16 (3:17) ; 1007 I’uu Re 
CrNo. 11. Emper -r v. II Singh. 
(1013) 14 Cri I, Jour 292 (293) ; 0 i>ind L R 
284. Imperator v. . 

(1934) 1931 Lab 317 (.3171: I'lJt Cri Ca.s 549: 
35 Cri L Juur 570, Hakim Ali v. 
Emperor. 

2. (1890) Ratanl.il 510 (.520), (Jueen-Etnpress 

V. 
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Note 18 


Where at the time of compromise of the offence it was believed that the offence 
fell under Section 323, it was held that the discovery later that it fell under 
Section 325 would not enable the Magistrate to re-open the prosecution for that 
offence.® The composition of one offence will not, however, bar a prosecution 
for a distinct offence of which the accused might have been charged on the same 
facts.* Moreover, a composition has the effect of an acquittal only in respect of 
the offence which has been compounded and not of the other offences of which the 
accused is charged in the case® and only as between the person who is entitled to 
compound and the accused with whom the composition takes place.® There was a 
doubt prior to the amendment of the Code as to whether in the case of several 
accused the compounding of the offence against one or some of them alone affects 
the case against the others — some cases holding that it did not^ and others that it 
did.® The controversy has been set at rest by the wording of the new Code, sub- 
section 6 of Section 345.® 

If a non-compoundable case is dismissed on the parties coming to an 
amicable settlement, the dismissal does not amount to an acquittal but only to a 
discharge and does not bar the revival* of the prosecution.^® Where an order of 
acquittal has been passed on an invalid composition, it may be set aside in 
revision. A Magistrate is not competent to award compensation to the accused 
where an offence is compounded under Section 345. Compensation can be awarded 
under Section 250 only when the acquittal is under Section 245 or Section 247 ; 
and although the effect of a composition is an acquittal, an acquittal under the 
operation of Section 345 is a very different thing from an acquittal under Sections 245 
and 2l7.^® But though the Magistrate cannot allow compensation, if the complaint 
was wholly false, he may consider whether a criminal prosecution for making a 
false complaint was desirable in the interests of justice.*® In the case of a dispute 
between two brothers wherdin the prosecution for theft was found to be false, it 
was held that tho parties being brothers, the prosecution of the complainant under 


3. (1884) 1881 All \Y N 13 (14), Empress v. 

Unknr. 

4. (1920) 1929 Bom 283 (285) : 1929 Cri Gas 38: 

53 Bom G04 : 30 Cri L Jour 1059, 
Mnnjubhai Gordhandas v. Emperor. 

5. (1930) 1930 All 92 (93) : 1930 Cri Cas 81 ; 

80 Cri L Jour 1149, Hukum Singh v. 
Emperor. 

(1925) 1925 Lah 464 (464) : 26 Cri L Jour 
686. Emperor v. Jarnnlhj. 

G, (1930) 1930 Mad W N 692 (G94), Venkata- 
.sH.’ami Naidu v. Nnrappa Naicken. 
(1923) 1923 Cal 168 (169) : 24 Cri L Jour 578, 
Shih Chandra v. Rubbnni. 

7. (1921) 1921 All 35 (35) : -43 All 483 : 22 Cri 

L Jour 353. Chandnn v. Emperor. 
(1921) 1921 Bom 166(167): 45 Bom 346 : 

22 Cri L Jour 55, A’mpcror v. 

(1920) 1920 Lah 108 (109): 1 Lah 169:21 Cri 
J, Jour 437. Earn Kishen v. Emperor. 
(1921) 1921 Sind 101(101): 16 Sind L R 
149 : 26 Cri L Jour 238, Emperor v. 
Abdul Hakim. 

8. (1902*03) 7 Cal W N 176 (176). Chandra- 

kumnr v. Emperor. 

(1920) 1920 Pat 828 (8-28) : 20 Cri L Jour 
824, Shyam Dehari v. Sagar Singh. 
(1923) 1923 Pat 348 (348) : 23 Ori L Jour 


432, Sarajkumar v. Emperor. 

9. (1926) 1926 Lah 424 (424) : 7 Lah 344 : 27 
Cri L Jour 576, Emperor v. Mohna. 
(1924) 1924 Lab 595 (596) : 5 Lah 239 ; 25 
Cri L Jour 629. Anantia'j. Emperor. 
(1933) 19.33 Mad W N 222(222), Thirumalai 
Naicken v. Emperor. 

10. (1875) 1 Bom 64 (66), Reg. v. Devama. 

11. (1923) 24 Cri L Jour 120 (122) ; 71 I. C. 248 

(250) (Pesh), Hartiam v. Sain Dass. 

12. (1892 7 C P L R Cri 2 (3), Alopi v. Bhura. 
(1894 Rabanlal 700 (700), Queen-Empress 

V. Raoji. 

(1898) Ratanlal 957 (957), Empress v. 

Sangappa, 

(1909) 9 Ori L Jour 186 (187) (Bom), In re 
llarkisandas Uaridas. 

(1910) 11 Cri L Jour 638 (639) ; 1910 Pun 
Re Cr No. 30, Emperor v. Sunder 
Singh. 

(1838) 1888 Pun Ro Cr No. 19, page (37), 
Empress \. Khushali Ram. 

(1883) 1883 Puu Re Cr No. 24, page (57), 
Himmat Singh v. Bukhtawar. Dis- 
sent from in (1888) 1888 Pun Re Cr 
No. 24, page 35. 

13. (1894) Ratanlal 700 (700), Queen-Euipress 

V. Raoji. 





General Provisions as to Inquiries and Trials 1809 

Section 182 should not have been instituted.^* 

If a case is compounded, the composition does not prevent the complainant 
being charged under Section 211 if the complaint was false.'* 

Where a compromise has heen entered into, orders passed in connection 
with the compromise by the Magistrate before whom the case was pending must 
be deemed to have heen passed by him in his judicial capacity.'® 

19. Sub.seotion 7. 

The provisions of sub-section 7 seem to be perfectly general and govern the 
composition of offences whether any steps have been taken or not to prosecute the 
offender.' 

Section 345 contains provisions with regard to (a) persons whet may 
compound ; (b) the nature of offences which may be compounded, (c) the stage at 
which composition is sought to be made and (d) permission of Court in certain 
cases. Sub-section 7 must be taken to mean that no offences shall be compounded 
except where the provisions of Section 345 are satisfied as to all these matters.* 

20. Civil suit. 

Where the offences were compoundable and the complainant had already 
sued the accused on the same cause of action and obtained adequate damages, it 
was held that in the circumstances of the case, it was not necessary in the ends of 
justice that he should again be put to trial in a criminal Court for the same 
offence.' The effect of the compounding of an offence which is compoundable 
apart from the acquittal of the accused would be that a suit for damages on the 
facts constituting the original offence would not lie.* 

21. Procedure in non-compoundable cases where injured party declines 

to prosecute. 

Once the criminal law is set in motion by the issue of process in a non- 
compoundable case, the Magistrate must require the complainant to carry his 
prosecution through to the end.' The legislature has not left it to the will of a 
Magistrate to proceed or not as he thinks fit, with cases which cannot be legally 
compounded. It requires him, when once the complaint for such an offence is before 
him, to make a complete inquiry and to see that the accused who is guilty is 
brought to punishment.* 

In non-compoundable cases, once action has been taken the case will normally 
proceed and it is nowhere provided that a desire on the part of the complainant to 
refrain from further pursuing the case shall justify the arrest of further proceed- 
ings. The final responsibility of such cases, whether instituted on complaiut or 
otherwise, rests with the State.® 

14. (1918) 191S All 100 (100) ; 19 Cri L Jour 

730. Chaitnn Lnl v. Evii)eror. 

15. (1884) 11 Cal 79 (81), Empress v. Atar AH. 

(1888) 1888 Pud Rg Cr No. 19, pago (37), 

Empress v. Khushaliliam. 

16. (See (1933) 1933 Cal3U (345) ; 1933 Cri Cas 

•IIG, Hemchandra Ganijuhj, In re.'} 

Note 19. 

1. (1918)1918 Nag 181 (183), U'nrisaH v. 

Mohammad AzimuUa Khan. 

2. (1917) 1917 Cal 705 (707); 43 Cal 1113: 

17 Cri L Jour 339, Ahs}ioy Singh v. 

Jiameshxear Bagdi. 

(1916) 1916 Mad 483 (485) : 39 Mad 604 ; 16 
Cri L Jour 750, Sanhar Rangayya v. 


SnnUar liamayyn. 

Note 20. 

1. (1924) 1024 Mad 31 (31) : 25 Cri L Jour 138. 

Tiruvangadachariar V. M.S. Choeka- 
Ungam Chetty. 

2. (1933) 1933 Bom 413 (414): 57 Bom 678, 

Sayamma v. Bunanuhajid. 

Note 21. 

1. (1861) 3 All 283 (286). Ran nuk jlusaiii v. 

JIarbans. 

2. (1874) 22 Suth W R Cr 83 (s.O;, Empress v. 

Budraj Dusadh. 

3. (1927) 1927 Rang 174 (174) : 5 Rang 13G : 28 

Cri L Jour 019, 'i'hu Daw v. 

U Bo Kijun. 
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Sec. 346 


346."^ (1) If' course of an inquiry or a trial before a 

Magistrate in any district outside the presidency- 

vinlui Mayis^raie^n towDs, the evidenco appears to him to -warrant 
cases which he can- a presumption that the case is one which should 
not dispose o . tried or committed for trial by some other 

Magistrate in such district, he shall stay proceedings and submit 
the case, with a brief report explaining its nature, to any Magis- 
trate to whom he is subordinate or to such other Magistrate, 
having jurisdiction, as the District Magistrate directs. 

(2) The Magistrate to whom the case is submitted may, if 
so empowered, either try the case himself, or refer it to any 
Magistrate subordinate to him having jurisdiction, or commit the 
accused for trial. 


Synopsis, 


Note No. 


Legislative changes. I 

Scope and applicability of the Section. 2 

Duty of the inferior Courts. 3 

To whom the case should be submitted. 4 


Note No. 

Trial must be de novo — Sub-section 2. 5 

Sub-section 2— Reference to any Sub- 

Magistrate having jurisdiction. 6 

Commitment to Sessions. 7 

“Inquiry,” •‘Evidence'’“Meaning of. « 


• {Code of 1882— S. 346— Same.) 


Procedure 
tralc in enscs 
jurisdiction. 


(Code of 1872— S. 45. Paras 1 and 2.) 

)/■ Vnr/ts- 45 - IL course of a proceeding before a Magistrate, the ovi* 

bcuoyidhis dence appears to him to warrant a presumption that the accused 

per.'?on has been guilty of an offence which such Magistrate is not 

competent to try, 


or for which he is not competent to commit the accused person for trial; 

be shall stay proceedings and submit tho case to any Magistrate to whom he is subordi- 
nate or to such other Magistrate having jurisdiction, as the Magistrate of the District directs. 

The Magistrate to whom the case is submitted shall either try the case himself, or refer 
it to any officer subordinate to him having jurisdiction; or he may commit the accused person 

for tii.al. 


(Code of 1861— S. 276.) 

276. If, in the course of a trial before a Subordinate Magistrate, the evidence shall appear 

to him to warrant a presumption that the accused personbas been guilty 

How the siibordinale of .an offence which such Magistrate is not competent to try, or for 

Magistrate is to proceed which he is not competent to commit the accused 
in cases hegond his jnris^ before the Court of Session, ho shall stay proceedings and shall s - 
diction Magistrate to whom he is subordinate, in 

Magistrate to whom the case is submitted shall either try the case 
himself or refer it to any officer subordinate to him having jurisdiction, or he may commit t e 
accused person for trial before the Court of Session. In any such case, such Magistrate or o 
officer as aforesaid shall examine the parties and witnesses, and shall proceed in all respects a 
if no proceedings had been held in any other Court. 
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Notes 
1—2 


1. Legislative changes. 

Difference between the Coden of 1861 and 1872 : — 

1. Section 276 of the Code of 1861 contemplated reference only by a 

“Subordinate Magistrate.’’ The subsequent Codes have omitted 
the qualifying word “subordinate,” so that now a reference may he 
made by any Magistrate. 

2. Under the Code of 1861 a submission of a case could bo made only to 

the Magistrate to Nvhoin tlie Magistrate submitting the same was sub- 
ordinate. From the Code of 1872 onwards the Section has been al- 
tered so as to allow a reference to “such other Magistrate having 
jurisdiction as the Magistrate of the District (District Magistrate) 
directs.” 

3. There was a specific provision in the Code of 1861 requiring that the 

Magistrate to whom a case was submitted, or the olhcer subordinate 
to him, to whom it maybe referred shall examine the parties and 
witnesses and proceed in all respects as if no proceedings had been 
held in any other Court. The later Codes have omitted this specilic 
provision. As to the eflect of this, see Note 5 below. 

Difference between the Codes of 1872, 1832 and 1898 : — 

1. Both the Codes of 1861 and 1872 restricted the application of the Sec- 

tion to cases which the Magistrate was not competent to try or commit 
for trial. Section 316 of the Code of 1382 and the present Section 
have removed such restriction. See Note 2. 

2. Section 45 of the Code of 1872 applied even to Magistrates within 

the Presidency Towns. The Codes of 1882 and 1898 havo restricted 
the application of tiio Section to trials before Magistrates outside 
the Presidency Towns. 

2. Scope and applicability of the Section. 

This Section enacts the procedure to be followed by Provincial Magis- 
trates where, in the cour.se of an enquiry or a trial, the evidence appears to war- 
rant a presumption that tlio case is one, 

1. which should bo tried by some other Magistrate in the Di'^trict, or 

2. which should be committed for trial by some other Ma-istr > I o in the 
district. 

The words “should be tried or committed for trial by some otiior Magis- 
trate” do not neces.sarily mean that the Magistrate who is to ttiko action under 
this Section has no jurisdiction to try the case himself. Jjvou if he has such 


Other Topics. 


Applicability to European British subject. See 
Note 2, Pt. 5. 

Committal on evideuce takeu by auother 
^lagistrate. See Note 5, Pts. 6 to 8. 

Grounds for action. See Note 2, Pt. 1; Note 3, 
Pts. 1 to 4. 

Ignoring evidence and circumstances. See 
Note 3. F-N (2) and Pt. 4. 

Inquiry and evidence under Section 202. See 
Note 8. 

Major and minor offences. See Note 3, F-N (3). 

No waiver to dc novo trial. See Note 5, Pt. 5a 
and F-N (5). 

Non-observance— Not void. See Note 3, Pts. G 


and 7. 

Reference back to same Magistrate. See Note 
G, Pt. 2. 

Sections 347 to 349 — Effect. See Note 2, Pts. 
2 to 4. 

Sections 349 and 350 and this Section. See 
Note 5, Pts. 1 to 3 and G to 8. 

Stage at which action can be taken. See Note 
3, Pt. 8. 

Township within District. See Note 6, Pt. 1. 
Transfer to Magistrate with no jurisdiction. 
See Note 4, Pt. 3. 

\Yant of sanction under Sections 195 and 470. 
See Note 3, Pt. 5. 
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jurisdiction he may still be of opinion that it *'should be tried’* by some other 
Magistrate on grounds such as complexity of facts, convenience of parties, etc.^ 

The provisions of this Section should be construed so as not to overlap or 
conflict with Sections 347, 348 and 349, infra^ which are specific provisions provid- 
ing for particular classes of cases. Where, therefore, a case falls under Sec- 
tion 347, S. 348 or S. 349, the Court should only act under those Sections and not 
under this. Thus, where a person is accused as an old offender for offences under 
Chapter 12 or 17 of the Penal Code and the Magistrate is not of opinion that he 
can himself pass an adequate sentence in case the accused is found guilty, he 
should act under Section 348 and not under this Section.^ Again where a 
Magistrate of a Second or Third Class is of opinion that the accused is guilty but 
that he ought to receive a sentence of whipping which he is not empowered to in- 
flict, he should act under Section 349 and not under this Section.® Similarly where 
the Magistrate is of opinion that the case is one which ought to be tried by a Court 
of Session and he is himself empowered to commit the same to such Court, he 
should act under Section 347 and not proceed under this Section. 

This Section is not inapplicable to cases where the accused is a European 

British subject.® 


3. Duty of the inferior Courts. 

A Magistrate who finds that he has no jurisdiction to try a case cannot dis- 
charge an accused on that ground but should proceed under this Section. Nor can 
he clutch at jurisdiction by trying for such offences only as he is competent to try 
oven though other offences are disclosed during the trial which he is not com- 
petent to try.'-' Where, therefore, in the course of a trial for an offence which he 
is competent to try, the evidence discloses also an offence beyond his jurisdiction, 
he cannot ignore the latter and try for the former offence only Similarly, where 
the evidence discloses circumstances of aggravation which make the offence cogni- 
sable by a higher Court, he cannot ignore such circumstances and try for the minor 
offence only.'* Where, however, the graver offence disclo sed was one , for the tria l 


Section 346 — Note 2. „ , 

1 rSee(19l9) 1919 Mad 907 (910) : 42 Mad 
83 : 19 Cri L Jour 997, Groion Pro- 
secutor V. Biuigvathi. Case under 
S. 347 where the words “ought to 
be tried” have been given a similar 
internroUtiou.] 

0 (1905) 2 Cri L Jour 8*20 (822) : 1 Nag L R 

, Ladya son of Adhu Emperor. 
[But see 1894 All WN 200 (*200), 

Empress v. Chandra Ballab J oshi. 
It is submitted that the decision is 


wrong.] 

3 (1690) Rutanlal 499 (499), Queen-Eynpress 
V. Fakira. The figure “346” in the 
judgment is obviously a mistake for 
”349” as the contest will show. 

4. (1902*03) 7 Cal W N 457 (4G0>, Amirkhan v. 



Emperor. , v, 

(1911) 12 Cri L Jour 436 (437) : 7 Nag 
93, Emperor v. F. M. C. NuHtj. 
Note 3. 


L R 


1. (1881) 2 Weir 323 {323). In re Munisami. 

2. (1881) 2 Weir 420 (421). 

(1865) 3 Suth W R Cri 28 (28), Queen v. 

Shamsoondur Ghosal. 

(1866) 5 Suth W..R Cri 65 (65), Queen v. 


Bamtahal Singh. Magistrates are 
not at liberty to pass over material 
parts of evidence in cases before 
them and so to withdraw cases from 
the cogoisanco of proper tribunals. 

3. [See (1886) Pun Re Cc No 30, page 78 (74), 

Kaka V. Empress.] 

(1897-1901) 1 Upp Bur Rol 84, Queen Em- 
press V. Nga Lu. Magistrates must 
bo careful to avoid taking cognisance 
of a major offence as a minor. 

4. (1869) 13 Bom 502 (506), Empreesv.Gundya. 

(1927) 1927 Mad 307 (308) : 28 Cri L Jour 
164, Katluva Bowiher v. Suppan 
Asari. 

(1895) 19 Bora 340 (348), In re Nagarj* 
TriJiamji. It is an evasion of law to 
treat an aggravated ollenoe as an 
ordinary ofience. 

(1866) 6 Suth W R Cri 89 (40) (PB). Queen 
Empress v. Bamcharan Katree. 
Splitting of offences so as to give 
oneself juiisdiction, is bad. 

(1911) 12 Cri L Jour 20 (20) : 8 Ind 

1103 (Mad), P. S. Jamal ifahomed 
Bowther v. K. Moideensa Bowiher 

(1892-96) 1 Upp Bur Rul 231 (231), Queen' 
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of which sanction was necessary to be obtained, and such sanction had been refused, 
it was held that tbe trial for the lesser offence was not incompeteo^.^ 

But the fact that the Magistrate ignores the circumstances disclosing a graver 
offence for which he is not competent to try, and tries for the lesser offence, will 
not render tbe proceeding void, the reason being that the Magistrate is competent 
to try for the lesser offence.® The proceedings, therefore, will not be quashed 
where the accused is not prejudiced by such procedure and the sentence is not 
inadequate.^ 

A Magistrate is at liberty to stay proceedings at any time during the inquiry 
and submit it to the Magistrate to whom he is subordinate.® 

This Section requires that when in the course of an inquiry or trial it is 
found that the offence is beyond the competence of the Magistrate to try or inquire 
into, the latter should stay the proceedings and refer them to a superior Magis. 
trate. A fortiori, whore even at the outset, the offence disclosed on the allegations 
is beyond his competence to try or inquire into, he cannot ignore aggravating cir- 
cumstances and proceed in respect of such offence as is within his jurisdiction.® 

See also Notes under Sections 28 and 207. 

Where the trying Magistrate finds that the offence disclosed can only be 
tried by a Magistrate of a higher class, an order of the District Magistrate cannot 
confer jurisdiction on him.^® 


4. To whom the case should be submitted. 

A Magistrate may submit a case under this Section to : 

1. any Magistrate to whom he is subordinate,^ or 

2. such other Magistrate as the District Magistrate directs. 

In either case it is essential that the Magistrate to whom the case is 


Empress^. NijaNyein. Llagistrates 
should not give themselves jurisdic* 
tioQ by tryiog cases under S. 351 
which properly fall under Ss. 376 
and 511. 

(1900) 5 Cal W N372 {Zl^),OtaruddiManjhi 
V. Kaliluddi Manjhi. Iklagistrate 
cannot in order to acquire compe- 
tence to try, split up a grave oSeoce 
into smaller ones which, when com- 
bined constitute a major ofTcnce 
beyond his jurisdiction. 

[See (1897-1901) 1 Upp Bur Rul 327 
(3“27), Queen-Empress v. S'ja Mya. 
^lagistrate should nob attempt to 
dispose oi the case on the chance of 
offence being couffned within his 
own jurisdiction.] 

5. (1908) 7 OriL Jour6(7) ;31 Mad 43, Krishna 

Pillai V. Krishna Konan. 

6. (1889) 13 Bom 602 (50G), Empress v. Gun- 

dya. 

(1927) 1927 Mad 307 (309); 28 Cri L Jour 
1G4, Kattuva lioiother v. Kuppan 
Asari. 

(1871-74) 7 Mad H C R App 5 (6). 

7. (1889) 13 Bom 502 (606), Empress v. Gun- 

dya. 

(1913) 14 Cri L Jour 610 (64'): 21 Ind Cas 
688 (Mad), In re Mohideen Batcha 
Sahib. 

(1931) 1931 Mad 494 (495): 32 Cri L Jour 
.971: 1931 Cri Cas bbZ, Picha Kudum- 


ban V. Sertatfcara Thevan. 

(1868) 2 Weir 20 (2l). 

(1908) 7 Cri L Jour 215(216) (Mad), Nara- 
yana Natcken v. Tahsildar of Con- 
Jeevaram. If the iuiorests of jus- 
tice have not suffered, the lligh 
Court will not interfere. 

(1915) 1915 Mad U (10); 14 Cri L Jour 460. 
In re Mohideen Batcha Sahib. 

[See (1898) 2 Weir 482 (483). Re Kan- 
nachampet. Held, that the pioco- 
dure of the appellate Court in ac- 
•juitliug the accused w.is wrong ] 

8. (1897-1901) I Upp Bur Rul 85, Kin.j-Empe- 

ror V. Nija At. 

9. (1925) 1925 All 290 (291): 47 All 64: 26 Cri 

L Jour 686, Rxiihtinandan Prasad v. 
Emperor. Complamanfs statement 
deionnines jurisdiction, unless it 
has been clear at the very outset 
that the allegations are exaggerated 
with the intention of seeking a jcic- 
ticular Court for redress. ^ 

10. (19-26) 1926 Cal 500 (692); 27 Cri U Jour 
545, Asizur Rahman v. Einpcri'r. 

Note 4. 

1. [for subordination of Magistrates, sc<j S. 17, 
ante.) 

(1868-69) 5 Bom II C R Grown Cas 47 (47), 
Reg. V. Bhnjuhin Shiibaji. 

(18G6-G7) 4 Bom li C R Crosvo Cas 34 (34), 
Reg. V. Bagii valad Osioarietal. 
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submitted should be one having jurisdiction over it.^ 

Pending inquiry into a charge bf house-breaking, the Second 'Glass Magis- 
trate of B Division was transferred to A Division. The case was, therefore, 
transferred to his file by the District Magistrate. In the course of inquiry the 
Second Class Magistrate found that the offence committed was robbery which was 
not triable by him and therefore he submitted the case to the Sub-divisional Magis- 
trate of A. It was held that the order of the District Magistrate transferring the 
case to the Second Class Magistrate at A did not give any jurisdiction to the Sub- 
divisional Magistrate of A over. the case (which arose in the territorial jurisdiction 
of the Court at B) and that the submission being thus not to a Magistrate 
“having jurisdiction” was bad.^ 


5. Trial must be de noYO— Sub.sectlon 2. 

It is a general principle of criminal law, that it is only an authority, who has 
heard all the evidence, that is competent to decide, whether the accused is innocent or 
guilty.' The Criminal Procedure Code has, however, made exceptions to this gene- 
ral rule in Sections 349 and 350, infra. The exception enacted in the latter 
Section is almost a general rule by itself in that it provides that whenever any Magis- 
trate ceases to exercise jurisdiction in a case and is succeeded by another (and under 
sub-section 3 — this applies to cases transferred from one Magistrate to another) the 


latter can act on the evidence recorded by his predecessor, but the accused can 
claim a trial de novo and the High Court or the District Magistrate, as the case 
may be, may also, where the accused has been prejudiced by a conviction on such 
evidence, order a new trial or inquiry. Sub-section 2 of that Section expressly 
excepts proceedings under this Section from the operation thereof." The reason is 
that Section 350 contemplates cases where, at the time the evidence is recorded, 
the Magistrate recording it has jurisdiction to do so, while in cases of submission 
under this Section on the ground that the Magistrate is not competent to try the 
case, the evidence is recorded by a Magistrate who is not competent to tiy the case. 

The general principle of law, namely, that a Magistrate cannot decide a case 

who has not heard all the evidence, therefore, applies to proceedings under this 

Section and consequently, tlie Magistrate to whom a case is submitted under sub- 
section 1 of this Section cannot act on the evidence recorded by the submitting 
Ma-nstrate but must, if he tries tiie case, try it de novof If he refers the case to a 
Subordinate Magistrate for trial, the latter must also on the same prmcipb, try it 
de novo ^ Tlie accused have no power to W'aivc their I'i^ht t o such a trial. 


2. (1882) 4 Mad 327 (328). Queen v. Adapa 

3. (1882) 4 Mad 327 (320), Qxicen v. Adapa 

Venhan na. 

Note 5. 

1 (l'J24) 1924 Nag 37 (37): 22 Nag L R IGG; 21 
Cri L Jour 733, Baba v. Emperor. 
(1923) 1923 Mad 327 (327): 24 Cri L Jour 
413, Natesa Naicken v. liajhava- 
chart. 

(1933) 1933 Siud 101 (191): 1933 Cri Cas 572: 
27 Sind L R 2GG; 84 Cri L Jour 749, 
Shcr Khan v. Evtiicror. 

(1905) 2 Cri L Jour 3G9 (370): 1905 Pun Re 
Cr No. 25, Muhammad v. Emperor. 

2. (1933) 1933 Sind 191 (191); 1933 Cri Cas 

572: 27 Siud L R 2GG: 34 Cri L Jour 
749, Sher Khan v. Emperor. 

3. (1918) 1918 Pat G76 (677); 19 Cri L Jour C25, 


Anibika Situjh v. Emperor. 

4 . (1933) 1933 Sind 191 (191): 1933 Cri Cas 572: 

27 Siud L R 2G6: 34 Cri L Jour 749, 
Sher Khan Emperor. Failure to 
do so vitiates the whole trial. 

(1S97-1901) 1 Upp Bur Rul 85. 

(1905) 2 Cri L Jour 689 (COO) (Lab), Inayat 
Husain V. Emperor. 

(1923) 1923 Mad 327 (327): 24 Cri L Jour 
413, Natesa Naicken v. Baghava' 
chari. ^ . 

(1028) 1928 Cal 183 (183): 55 Cal 05: 29 Cn 
L Jour 404, Budhu Tatua v. Empe- 

5. (1918) 1918 Pat 676(678); 19 Cri L Jour625, 

Singh v. Emperor. In such 
a case the accused have no power to 
waive their right to a trial de novo. 

5a (1918) 1918 Pat 67C (G78): 19 Cri L Jour 
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As regards the power of the Superior Magistrate acting under sub. section 2, 
to commit the case to the Sessions acting on the evidence recorded by the 
submitting Magistrate it has been held by the High Court of Calcutta that such a 
procedure is not illegal.® No reasons have been given for such a view, but it may 
be supported on the ground that the general rule prohibits only decisions by 
Magistrates who have not heard all the evidence, and that in committing the 
accused, there is no decision of the caso.^ The High Court of Bombay has also held 
that such- commitment is not illegal.® But the reason given therefor, based on 
the assumption that Section 350 applies, but that only the proviso thereto does nob 
apply, to determinations under sub-section 2 of this Section, is obviously incorrect 
in view of sub-section 2 of Section 350 which clearly enacts that “nothing in this 
Section applies to oases in which proceedings have been stayed under Section 346." 


6. Sub.seotion 2 — Reference to any Sub-Magistrate having jurisdiction. 

Where a Sub-Divisional Magistrate in Burma proceeding under sub-section 2 
of this Section transferred a case for trial to the Township Magistrate of P the 
offence having been committed in the township of II, it w'as hold that there was 
nothing illegal in doing so, inasmuch as a township is not recognized by the Code as 
a local area for purposes of territorial jurisdiction, and under Section 12, sub-section 
2, except as otherwise provided, the jurisdiction and powers of Magistrates extend 
throughout the District in which they are appointed^ 

It has boon hold by a Full Bench of the High Court of Madras® that tho 
Magistrate to whom proceedings are submitted under this Section, can in a proper 
case refer the case back to the very Magistrate who made tho submission. In that 
case eight persons were accused before a Second Class Magistrate of having 
committed dacoity and one of thorn, tho 5th accused, was alleged to have been armed 
with a deadly weapon. The Magistrate acting under sub-section 1 of this Section 
submitted tho proceedings to tho Magistrate to whom he was subordinate. The 
latter went into the case and, finding that there was no case against tho Sth accused 
who was the only person charged with having a deadly weapon, dismissed the 
complaint against him, and referred the case back to the Magistrate who made the 
submission so far as the other accused wore concerned. It was held that he was 
not incompetent to do so. 


Seo, 346 
Notes 
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7. Committnent to Sessions.— See Note 5, ante. 


8. Inquiry,’’ “Evidence" — Meaning of. 
The word “inquiry" is not restricted 
himself begin s to take evidence. Nor is the 

G25, Amhiha Hintjh v. Emperor. 

(I90i) 1 Cri L Jour 1050 (1057) (Nag). Em- 
peror T. Gokal. 

(1905) 2 Cri L Jour 309 (370): 1005 Puu Ro 
Cr No. 25, M uhaminod v. Emperor. 
(1923) 1923 Mad 327 (327); 21 Cri L Jour 
413, [raravada) China Venhti Xnidu, 
l7i re. Consent of parties will not 
gxempt the Magistrate from holding 
a dc novo trial. 

tBut see (1870) 14 Suth W R Cr 3 
|3), Kopil Nat)t iiahi v. Koneeram. 
Where the prisoners did not appeal 
or raise any objection at the trial on 
that ground, the High Court de- 
clined to inlorforo.] 

6. (1907) C Cri L Jour 429 (130) (Cal), Kamini 
Cr. P. C. 228 & 229 


to proceedings after tho Magistrate 
word “evidence" restricted to evidence 

JJaurini v. Fahirchand Harhar. 

7. {191G) 191G Nug 115 (115): IS Cri L Jour 35 

(36): 12 Nag L li 14G, Emperor v. 
liamprasad. 

8. (1839) Ratanlal 472 (472), Quccn-Em 2 >rcss 

V. Hhcsha. 

Note 6. 

1. (1902) 1 Low Bur Rul 303 (309), Croxvn v. 

La Pya. 

2. (1930) 1930 Mad 705 (7GG): 1930CriCas 901; 

54 Mad 10: 31 Cri L Jour 1010, Po- 
lur lieddi v. Jdi. Kx- 

plaining 1923 Mad 51 and 1891 
Ratanlal 55-1 and IS'JO Ratanlal 4i)p, - ^ 

In view of the above decision, / 

327 and 2 Weir 20 would seen# to . 
he no longer law. x- ■ 
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See. 347 


taken by the Magistrate himself. Where a Magistrate directs an inquiry by the 
Police or another person under Section 202 he does so in the course of his own 
inquiry, and all facts and statements disclosed by such inquiry, including the report 
by the Police or other person, are "evidence” on which a Magistrate can act under 
this Section.^ 


34'7J' (1) 3,ny inquiry before a Magistrate, or in any 

trial before a Magistrate before signing judg- 
ment, it appears to him at any stage of the pro- 
ceedings that the case is one which ought to bo 
tried by the Court of Session or High Court, and 
if he is empowered to commit for trial, he shall 
* commlt tho accused under the provisions hereinbefore 
contained. 

(2) If such Magistrate is not empowered to commit for 
trial, he shall proceed under S. 346. 


Procedure when, 
after commencement 
of inquiry or trial, 
Magistrate finds case 
should be committed. 


• (Code of 1882— S. 347— The words ”stop further proceedings and” wore omitted 
by Amending Act of 1023, otherwise the Section was the same.) 


(Code of 1872— S. 46, Para. 3; S. 221; S. 436, Para 3.) 


46. 


The Magistrate who originally dealt with the case may, if he 
is empowered to hold inquiries into cases triable by the Court of 
Session and to commit persons to take their trial before such Court, 
instead of submitting his proceedings to another Magistrate, com- 
mit the accused porsoh for trial before the Court of Session instead 


Magistrate may, in the 
first instance commit ac- 
cused for trial before 
Court of Session. 
of finding him guilty. 

221. In any trial before a Magistrate, in which it may appear at any stag^e of the pro- 
ceedings that from any cause the case is one which the Magistrato 
is not competent to try, or one which, in the opinion of such Magis- 
trate, ought to be tried by the Court of Session or High Courbi the 
Magistrate shall stop further proceedings under this Chapter, and 
shall, when he either cannot or ought not to make the accused per- 
son over to an officer empowered under S. 36, commit the prisoner 
under the provisions hereinbefore contained. If such Magistrate 
is not empowered to commit, he shall proceed under S. 45. 

436. • ‘ ' . * . * 3 

If in the case of a European British subject, the Magistrate, to whom he is forwarded, con- 
siders the offence to require a more severe punishment than be Is competent to award under 
Chap. 7 of this Act, be may commit the offender to the Sessions Court. 


How the Magistrate is 
to proceed xohen, after 
commencement of trial, he 
finds the case beyond his 
jurisdiction. 


Bore the Magistrate is 
to proceed xohen after 
commencement of trial, he 
finds the case beyond his 
jurisdiction. 

Session. 


(Code of 1861— S. 256.) 

256. In any trial before a Magistrate, in which it may ap- 
pear at any stage of the proceedings that from any cause the case Is 
one which the Magistrate is not competent to try, or which, in the 
opinion of such Magistrate, ought to be tried by the Court of Session, 
the Magistrate shall stop further proceedings under this Chapter, 
and shall proceed in accordance with Chapter 12 of this Act for con- 
ducting the preliminary enquiry in cases triable by the Court of 


Note 8. 

1. (1927) 1927 Mad 691 (691): 28 Cri L Jour 384, T. It. BalaJcrishna Beddiar V. Emperor. 
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Synopsis. 


Legislative changes. 

Scope. 

"Before signing judgment." 


Note No. 

1 

2 

3 


"Ought to be tried." 
"Under the provisions 
contained." 


Note No. 

4 

hereinbefore 

5 


Other Topics. 


Chapter 18 — Procedure laid in. See Note 5, 
Pts. 1 to 4. 

Commitment — Reasons for. See Note 4, Pts. 5 
to 8, IS to 18. 

Oross-examination and witnesses — Bight of. 


See Note 5, Pts. 12 to 17. 

Reference to superior Magistrate. See Note 2, 
Pt. 2. 

The stage at which committal can be ordered. 
See Note 3, Pt. 1. 


1. Legislative changes. 

Section 286 of the Code of 1861 and Section 221 of the Code of 1872 which 
correspond to Section 347 of the present Code, found a place in the Chapter relating 
to the trial of warrant cases; and the wording of it was such as to make it seem to 
be confined to “trial.” 

The Code of 1882 for the first time removed the Section to the Chapter 
dealing with general provisions as to enquiries and trials and by the insertion of the 
words “In any enquiry” made it clear that the Section applied not only to trials 
hut also to enquiries. The reason for the change was possibly that according to 
some decisions a trial of a warrant case did not begin till the accused had been 
charged and his plea taken and in order to avoid all possible question as to the 
applicability of the provision to any stage of the proceedings before a Magistrate 
the leglislature inserted the words “in any inquiry.”^ 

The corresponding Sections of the Codes of 1661 and 1872 provided that the 
Magistrate shall stop further proceedings “under this chapter" (namely the Chapter 
relating to trial of warrant cases) and commit under the provisions “hereinbefore 
contained.” With the removal of the Section from the Chapter relating to trial of 
•warrant cases and its insertion in its present place, the reference to the clnipter 
became inappropriate and was tlierefore omitted in tlie Code of 1882. But it has 
been held that the omission was not intended to make any difference or to dispense 
with obligation of the Magistrate to follow the i)rovisions of Chapter 18, the words 
“stop further proceedings” meaning only proceedings in the trial or enquiry in which 
the Magisti-ate is engaged.'^ 

The Code of 1872 restricted the discretion of the Magistrate to such cases 
as the Magistrate could not or ought not to make over, to a Magistrate specially 
empowered under Section 36. This restriction has been removed by tlio Code 
of 1882. 

The Code of 1898 has made no change in the Section. 

The words “ stop further proceedings ” have been omitted by the Amending 
Act XVIII of 1923 and the omission sets at rest the conflict as to whether the 
Section is or is not subject to the provisions of Chapter 18.^ 

2. Scope. 

This Section is supplementary to Chapter XVIII and refers to a case which 
a Magistrate has first taken up with a view to disposing it of himself, but which, 


Section 347 — Note 1. 

1. (1912) 13 Cri L Jour 877 (881) : 6 Low Bur 
Rul 129, Emperor v. Channing Ar- 
nold. 


2. (1912) 13 Cri L Jour 877 (89S): G Low Bur 

Rul 129, Emperor v. CJianning Ar- 
nold. 

3. [See Note 3 (3).) 


Sec. 347 
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Sec. 3i7 be later finds, is one which’ought to be tried by the Court of Session or the High 

Notes Court ; in other words, is a case which comes under the second category of casesi 

2 4 referred to in Section 207. This Section lays down the procedure to be followed 

when such a position arises.^ 

The Section does not apply to a case where a Magistrate thinks from the 
first that the case ought to be tried by the Court of Session. In such a case the 
Magistrate must conform to the provisions of Section 208 from the start.^ 

In the application of this Section there is no distinction made between 
summons and warrant cases.® 

Sectiom 346, 347 and 349. — A Magistrate taking up a case may try it 
himself if ho has jurisdiction, or he may if he thinks he cannot inflict an adequate 
sentence, act under Section 346 or 349 and send it to a higher Magistrate, or he 
may, if he thinks that it is a proper case for a Court of Session, commit the 
accused under Section 347 ; or if he has no power to commit, send it under 
Section 346 to another Magistrate for the purpose of commitment.* 

3. "Before signing judgment." 

A Magistrate has power at any stage of the proceedings to decide that the 
case is one which ho ought not to try and which ought to be committed to 
Sessions.' The discretion given to him by this Section is not taken away even 
though a charge may have been drawn up® or because the Magistrate has issued 
summons to the defence witnesses.® In a case whore the Magistrate had as yet 
passed no order of discharge ho was hold competent to commit to Sessions.* But 
once judfjment is pronotinced the Magistrate cannot commit the case to the sessions 
because Section 403 would be a bar to further proceedings as was held in the 
undermentioned case decided with reference to Section 348® and as Section 369 
prevents a Court from altering or reviewing its judgment after it has signed it, 
except where such review or alteration is specially provided for.® 

4. "Ought to be tried. " 

If the evidence discloses an offence triable only by a Sessions Court, the 
Magistrate must commit the case to the sessions.'^ But where the evidence 
discloses both an offence exclusively triable by a Sessions Court and an offence 
which the Magistrate himself can try, a trial and conviction by the Magistrate in 

respect of the latter offence is not illegal^^^b 

Note 2. 
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(1889) Ratanlal 476 (477), Queen v.Jabania, 
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If the offence is one which is not exclusively triable by a Court of Session, 
the Magistrate could commit the accused to the Court of Session only, if he be of 
opinion that the case is one which ouoht to be tried by that Court.^® The 
Magistrate must use his discretion in determining whether a particular case should 
be committed or not, and every circumstance of aggravation must be carefully 
weighed.* The discretion given to the Magistrate by this Section being a judicial 
one it should be exercised with care and on some proper ground. The order of 
committal being a judicial order, the Magistrate should state his grounds for 
committing in order to enable the Court of Session or the High Court to judge 
whether the committal is a sound exercise of discretionary power. ^ The reasons 
given should be not only for not discharging the accused, but also for committing 
him to Sessions when the case is not exclusively triable by the latter.^ Failure to 
give reasons for committal as required by Section 213 may be only an irregularity 
where the case is one which plainly ought to bo tried by sessions, but where it is 
not exclusively triable by Sessions the failure amounts to an illegality .•* If no 
reasons are given or if the reasons given are bad in law, the committal may be 
quashed.^ 


There is a conflict of opinion as to whether the only grounds on which a 
Magistrate could commit are want of jurisdiction in himself, or his inability to 
punish adequately. Decisions which have been in favour of restricting the 
discretion of the Magistrate to tho.so two grounds are based on the view that 
Section 3-17 is controlled by Section 2.51 which lays down, that, in the trial of a 
warrant case where there is ground for presuming that the accused has committed 
an offence which the Magistrate is competent to try and which in his opinion 
could be adequately punished by him, he shall frame a charge against the accused ® 
The opposite view is that Section 347 is not controlled by Section 254 and that 
want of jurisdiction in the Magistrate or his inability to punish adequately are not 
the only grounds on which he may commit a case to the Sessions ; the Section is 
;^de enough to incli^e_ other grounds.^ Thus a Magistrate though having power 


6C6, Kaliclutran Eundu v. Emperor. 
Offence under I. P. 0. S. 477*A dis- 
closed—Conviction by Magistrate in 
respect of offence under S. 403 not 
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evidence disclosed another offenco 
exclusively triable by Sessions Court 
where there was evidence to convict 
for the offenco within his jurisdic- 
tion. 
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to try the case himself may commit it to Sessions if he thinks the gravity of the 
case requires that it be tried by such Court.® T 

There is nothing anywhere which compels a Magistrate to frame that charge 
which on the most heinous view of the circumstances indicated by the evidence is 
the gravest possible charge. It is left to the Magistrate to take a broad and 
commonsense view of the facts and to determine whether the correct charge to be 
framed is or is not one which necessitates a trial by a Court of Session.® A 
committal made under a misapprehension of the correct offence may be quashed.®* 
On the other hand a Magistrate should not ignore aggravating circumstances and 
himself try a case which, taking a reasonable view of the depositions must be 
regarded as involving the trial of the accused for a grave offence^® or one in which 
complicated or dillicult questions of law or fact arise which he is neither by 
training nor experience qualified to try.^^ 

To decide whether he shall or shall not, commit the case to the Court of 
Session, a Magistrate has to consider the gravity of the offence, the punishment 
with which in his opinion it ought to be met and the Section under which he 
charges the accused person. He may also consider special difficulties in the case 
or its peculiar importance and other matters might enter into bis consideration. 
The following have been held to be good grounds for committal : 

1. Desirability that the case bo tried by jury, or the gravity of the 

case.^® 

2. The Magistrate having put himself in the position of a witness by a 

local investigation.^'* 

3. The fact that in respect of the same transaction another party of 

accused is being tried by Sessions.*® or that the facts constituting the 
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offence form part of the same transaction with another offence triable 
by Sessions.^® The Lahore view, however, is that an apparent con- 
nexion of one case with another is no ground for committal.'^ But 
this view is not accepted in Madras although it is recognized that the 
rule that a case and counter-case should, if practicable, be tried by 
the same Court is not a rigid one which should be followed at all 
costs.'® 

The following have been held not to be sufficient grounds for committal : — 

1. The mere wish of parties'® or the fact that the accused wants to have 

the benefit of a trial by jury.'®®' 

2. The mere fact that the case has caused a sensation in a particular 

community."® 

3. The terms of a Government resolution.^' 

If a committal would result in an unwarrantable waste of time without 
advantage to anybody and the Magistrate is competent to try the case he acts 
properly in not committing.**^ 

It has been held in the undermentioned cases"® that where an offence 
appears to be deserving of a greater punishment than the Magistrate can inflict ho 
should commit the case. On the other hand it has been pointed out that where 
the Sub. Magistrate has no jurisdiction but the District Magistrate has, the former 
would be well advised to submit the case to the latter rather than to commit, so 
that the valuable time of tho Sessions Court may be saved. When two or more 
persons are jointly indicted and the jurisdiction of the Magistrate is ousted in the 
case of one of them tho proper course is to commit both or all for trial before a 
Court of Session."^ 

5. “Under the provisions hereinbefore contained.” 

Before tho amendment of this Section it contained tho words “stop further 
proceeding.” These words gave rise to conflict of opinion, one view being tliat they 
permitted the Magistrate to disregard the provisions of Chapter 18 and to com- 
mit the case to Sessions immediately ho formed the opinion that the case should 
he committed;' tho other view was that Section 347 did not in any way override 
the provisions of Chapter 18 or dispense with the obligation of following them, the 
words “stop further proceedings” meaning to stop proceeding with the case as a 
trial and to jn'ocecd to commit to Sessions.® The conflict has been set at rest in 
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favour of the latter view by the omission of the words in question.® 

The Magistrate must, therefore, follow the procedure in Chapter 18, for it 
can scarcely be disputed that the words “under the provisions hereinbefore con- 
tained” must relate to those provisions in Chapter 18 which define the procedure^ 
to be followed in inquiries into cases triable by Sessions.* 

The Magistrate need not, however, re-commence the inquiry or take evidence- 
de novo. It is only required that the further proceedings necessary for commitment 
shall be taken as directed in Chapter 18.® From the moment the Magistrate decider 
to commit, ^Yhat has hitherto been a trial becomes an enquiry under Chapter 18.® 
The charge already framed must be set aside in order that the Magistrate may get 
back to the stage at which preliminary case proceedings may be applied.^ 

But it is only in respect of the offence for which the accused is to be com- 
mitted that the proceedings are taken out of Chapter 21. The other proceedings 
must remain covered by that Chapter. So, where a Magistrate, having taken 
cognisance of a case frames charges, comes to the conclusion that so far as one 
of the charges is concerned the accused should be committed and as regards tha 
other the offence is not proved, he is entitled under Section 347 to commit for the 
former charge, but this does not affect his obligation to acquit the accused of the 
latter charge.® 

Though the Magistrate need not commit proceedings de novot once he decides 
to commit, he must not deprive the accused of any right which he might have 
exercised under Chapter 18, had the case been treated from the outset as a preli- 
minary enquiry.® Where the accused has had no opportunity of adducing evidence 
before the committal, the committal should be quashed.*® Also, where the evidence 
had not been read over to the witnesses as required by Section 208 read with 
Section 360 it was held that it was not a mere formal omission but one that may 
deprive the accused of the valuable right to contradict the witnesses during the 
Sessions trial by reference to their prior statements. 

After the Magistrate has decided to commit the case, is the accused entitled 
to cross-examine the witness ? If the accused has cross-examined the witnesses 
before the Magistrate decides to commit, he has no further right of cross-examina- 
tion, after the charge is amended. For the amended charge is framed under 
Section 210 which does not allow the accused the right of further cross-examina- 
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During the examination of the first witness for the prosecution the Magistrate 
intimated to the accused his intention of committing him to a Court of Session but 
the accused declined to cross-examine the witnesses and after the charge was 
framed he prayed that he might be allowed to do so; it was held that ho was not 
entitled to do so.'® But it is surmised that if the accused, though having had the 
opportunity to cross-examine does not avail himself of it because the enquiry 
having been originally under Chapter 21 he was led to believe that he would have 
the right of cross-examination after the charge is framed, the accused should not 
be prejudiced by the conversion of the trial into a preliminary enquiry and should 
be afforded an opportunity of cross-examination.'* When the application to cross- 
examine is made before the Magistrate frames a charge and decides to commit the 
case, it must of course be granted.'® 

In the undermentioned case'® it was held that the accused would be allowed 
to cross-examine the witnesses if his application was made before the i)rosecution 
closed its case, but not if the application was made after. Keferring to this deci- 
sion, however, a recent Calcutta case has held that such a distinction did not 
exist.'’' 

In order that a committal may be quashed on the ground that the provisions 
of Chapter 18 have not been followed, it must be shown that the accused has been 
prejudiced by the irregularity.'® But before the committal, the accused is entitled 
to claim that provisions relating to enquiries before the commitment shall be 
observed irrespective of any question as to prejudice.'® 

Since the effect of the Magistrate’s decision to commit is to convert the 
proceedings into a preliminary enquiry, it follows that if there be a change of 
Magistrates before the actual committal, the accused will not be entitled toa de novo 
enquiry as proviso (a) of Section 350 applies only to trials and not to enquiries.^" 


34S. Whoever, having 340/' (1) Whoever, having 


* (Code of 1882— S. 348.) 

348. Whoever, having been convicted of an offence punishable under Cb.-^pter Xll or Chap- 
ter XVII of the Indian Penal Code with imprisonment for a term of 
Trial of persons previ- three years or upwards, is again accused of any offence punishable 
ously convicted of of fences under either of those chapters with imprisonment for a term of three 
against coinage, stamp- years or upwards, shall ordinarily, if the Magistrate before whom he 
law or property. is accused considers him an habitual offender, be committed to the 

Court of Session or High Court, as the case may be ; or. iu districts 
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Trial of per- 
sons previously 
convicted o f 
offences 
against coin- 
age, stamp-law 
or property. 


been convicted of 
an offence punish- 
able under Chap- 
ter XII or Chap- 
ter XVII of the 
Indian Penal Code 
with imprison- 
ment. for a term of three years 
or upwards, is again accused of 
any offence punishable under 
either of those chapters with 
imprisonment for a term of 
three years or upw^ards, shall 
be committed to the Court of 
Session or High Court, as the 
case may be, unless the Magis- 
trate before whom the proceed- 
ings are pending is of opinion 
that he can himself pass an 
adecpiate sentence if the ac- 
cused is convicted. 

Provided that, if the District 
'Magistrate has been invested 
with ])Owers under Section 30, 
the case may be transferred to 
him instead of being committed 
to the Court of Session. 


Trial of per- 
son* previously 
convicted o f 
offences 
against coin- 
age, stamp-law 
or property. 


been convicted of 
an offence punish- 
able under Chap- 
ter XII or Chap- 
ter XVn of the 
Indian Penal Code 
with imprison- 
ment for a term of three years 
or upwards, is again accused of 
any offence punishable under 
either of those chapters with 
imprisonment for a term of 
three years or upwards, shall, if 
Ihe Magistrate 'before whom the 
case is pending is satisfied that 
there are sufficient grounds for 
committing the accused^ be com- 
mitted to the Court of Session 
or High Court, as the case may 
be, unless the Magistrate is 
competent to try the case and is 
of opinion that he can himself 
pass an adequate sentence it 
the accused is convicted : 

Provided that, if any Magis- 
trate in the district has been in- 
vested with powers under Sec- 
tion 30, the case may be trans- 
ferred to him instead of being 
committed to the Court of 
Session. 


in which the District Magistrate has beeu invested with powers under Section 30, placed on his 
trial before such Magistrate. 

(Code of 1872— S. 315.) 

315. Whoever, having been convicted of an ofionce punishable under Cbaptoc XII w 

Chapter XVII of the Indian Penal Code with imprisonment for a term 
Trial of previously con- of three years or upwards, is again accused of any offence punishable 
vicUd versons. under either of those chapters with imprisonment for a term or 

three years or upwards, slmll ordinarily, if the JIagistrato considers 

him an habitual ofiender, be committed to the Court of Session. , . , • i » ♦Iia 

Provided that, in districts in which the Magistrate of tne 
l District has been invested with powers under Section 36, * the 

accused person may bo placed on his trial before such Magistra o 

of the District, , 36=1398-8. 30,] 
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(3) When anij person is com- 
mitted to the Court of Session 
or High Court under suh-sec- 
tion (1)^ any other person ac- 
cused jointly until him in the. 
same inquiry or trial shall be 
similarly committed^ unless the 
Magistrate discharges such other 
person under Section 309. 


Synopsis. 


Note No. 

Legislative changes. 1 

Scope of the Section. 2 

Previous conviction should have been 
under Chapter XII or Chapter XVII 
of the Penal Code. 3 

“ Having been convicted. " 4 

“Punishable under of the 

Indian Penal Code." 3 


“ For a term of three yearsorupwards." 6 


Note No. 


“ Shall be committed. “ 7 

(a) Magistrate canuot act uudec Sec- 
tion 349. 8 

“Unless he can himself pass an ade- 
quate sentence. " 9 

Transfer to Magistrate specially em- 
powered. 10 

(rt) Procedure before specially em- 
powered Magistrate. 11 


Sec. 848 
Notes 
1—2 


Other Topics. 


Committal to the District Magistrate. See 
Note 11, rt. 3. 

Discretion of Magistrate. SeeNote?, Pts.5, 6a. 
^lagistratc cannot convict, See Note 7, Pt. 5d. 


Second offence should bo after previous con- 
viction. See Note 4, Pt. 3. 

^Vhcn the Magistrate can commit. See Note 9, 
Pts. 2 and 3. 


1. Legislative changes. 

1. The words “if the Magistrate before whom . . . committiug the accused” 

in sub-section 1 are new. Tho amendment has boon made on the 
lines of Section 209. ^ 

2. In the same sub. section tho words “is competent to try the case” have 

been introduced in order “to make it clear that the Section does not 
empower the Magistrate to pass a sentence in a case which lie is not 
competent to try.” ^ 

3. The words “any Magistrate in tho District” in tho proviso to tho samo 

sub-section have been substituted for tho words “the District Magis- 
trate.” By reason of the amendment a case of an old ortondor may 
now be transferred not only to a District Magistrate empowered under 
Section 30, but also to any other Magistrate in tho District specially 
empowered under that Section. 

4. Sub-section 2 is new. 


2. Scope of the Section. 

Section 75 of tho Penal Code provides for enhanced punishment or punish- 
inont of a dilTerent kind for olTences under Ch. Xll, (offences relating to coin or 
Government stamp) and Ch. XYII (offences against property) of tho said Codo 
where tho accused has been previously convicted for a similar offence. There are 
also local or special laws which provide for enhanced punishment or punishment 
of a different kind, on a second conviction for certain classes of offences specihed 

Section 348 — Note 1. 

•. Select Committee Report of 1910, Clause 80. 2. Select Committee Report of 1022. Clause 90. 
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therein. See for an illustration, Section 23 of the Criminal Tribes Act (Act VI of 
1924). 

This Section specifies the tribunal to which old offenders in respect of the 
offences specified should be sent for trial by the Magistrates before whom they are 
charged. The object underlying the Section is that the accused should be tried by 
a tribunal which could award him a punishment adequate to the circumstances of 
his case. 

In order that this Section may apply : 

1. both the offences, for which the accused has been previously convicted 

and that for which he is being tried, must fall under one or other of 
the Chapter XII or Chapter XVII of the Penal Code, and 

2. both must have been offences punishable with imprisonment for a term 

of three years or upwards. 

The above conditions are the same as those necessary for the applicability 
of Section 75 of the Penal Code and the cases bearing on the latter Section have 
therefore been referred to in the following Notes as an aid to the interpretation of 
this Section. 

3. Previous conviction should have been under Ch. XII or Ch. XYII of 

the Penal Code. 

As has been seen in Note 2 above, the previous conviction should have 
been one for an offence under Chapter XII or Chapter XVII of the Penal Code.^ 
Prom this the following propositions follow 

1. An attempt (to commit an offence) punishable under Section 511 of the 

Penal Code not being an offence under Chapter XII or Chapter XVII 
of the Penal Code, a previous conviction therefor will uot count for 
the purposes of this Section.^ Nor conversely, will a previous convic- 
tion under Chapter XII or XVII of the Penal Code can be reckoned 
against an accused when the subsequent offence with which he is 
charged is an attempt punishable under Section 511.® 

2. A previous conviction under any local or special law, is not a convic- 

tion for an offence under the Penal Code and will not count for the 
purposes of this Section.* The Sind Judicial Commissioner’s Court 
has, however, held that where an offender is dealt with under a 
special law which provides that certain offences punishable under 


Note 3. 

1. (1875) 1 All G37 (639), Empress of India v, 

Metjha. 

(1877) I Woir 39 (39). 

(1923) 1023 Lab 286 (286) : 21 Cri L Jouc 
914, Ffittii alias liadra v. The 
Crown. Conviction uiulcr S. 411, 
I. P. C. — Previous conviction under 
S. 369 cannot bo taken into account 
under S. 75, 1. P. C. 

2. (186S) 1 Weir 36 (36). 

(1888) 1 Weir 37 (37), In re Motaicel Pa/cu* 
ran. 

(1881) 3 .111 773 (775), Empress of India v. 
Ramdayal. 

(1893-1900) 1893-1900 Low Bur Rul 496, 
N<ja Prii Tun v. Queen'Empress. 
(1895) 17 All 123 (125). Queen-Empress v. 
Barosa. 

(1895) 17 All 120 (123), Queen-Empress v. 


Ajudhia. 

(1880) 6 Bom 140 (143), £w» 2 )r^ss v. Navna 
Bahim. 

(1907) 5 Cri L Jour 85 (85) : 1906 Pun Re 
CrNo. lA^Jhamman Lal\. Emperor. 
(1887) 14 Cal 357 (358), Queen-Empress v, 
Sricharan Bauri. 

(1874) 21 Suth W R Cr 85 (85), Queen v. 
Damn Harce. 

(1884) 1884 Pun Re Cr No. 34, page 59 (60), 
The Empress v. Fattu. 

3. (1907) 5 Cri L Jour 85 (85) : 1906 Pun Re 

Cr No. li.Jhamman Laly. Emperor. 

4. (1893-1900) 1893-1900 Low Bur Rul 378, 

Queen-Empress v. Nga Tha Kaing. 
Previous conviction under Lower 
Burma Villages Act. 

(1904) 1 Cri L Jour 1061 (1062) : 1904 Pun 
Re Cr No 17, King-E7nperor v, 
Khan Muhammad. Previous convic* 
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the Penal Code are punishable under that law, Section 75 of the 
Penal Code will not apply See also the following cases.^^ 

3. A previous conviction given 5e/ore i/jc Pewa? ca7)ie mto force 
not be taken into account for the purposes of this Section.® 

4. ‘‘Having been convicted.” 

The words "having been convicted shall be guilty of an offence” 

in Section 75 of the Penal Code have been held to imply that the previous convic- 
tion should have been before the commission of the offence with which the accused 
is subsequently charged.^ The reason is that a man should be treated as an old 
offender only if it can be shown that the first conviction had no effect on him. 
It cannot be said that the first conviction had no effect in a case where such con- 
viction was after the commission of the offence for which the accused is subse- 
quently tried. ^ This Section uses the w'ords "is again accused of an offence 
etc,” but it is conceived that the said principle will equally apply to the inter- 
pretation of this Section also. Consequently this Section will not apply unless 
the offence with which a person is “again accused” was committed after the 
previous convictions.® Under S. 75 of the Penal Code the previous conviction 
must have been by a Court in British India or by a Court or tribunal in the 
territories of any Native Prince or State in India acting under the general or 
special authority of the Governor General in Council or of any Local Government. 
A conviction by a Court in a Native State not acting under any such authority 
cannot be reckoned for the purposes of that Section."* See also the following case.® 

5. "Punishable under .... of the Indian Penal Code.” 

It is to be noted that for the application of this Section it is not necessary 
that the previous sentence should have been three years or upwards ; it is sufficient 
that i\iQ offence of which the accused was convicted is punishable under the Penal 


tion under Punjab Frontier Crimes 
Regulation on verdict of a Jirga. 

4a(1017) 1917 Siud 17 (19) : 11 Sind L K 4G : 

18 Cri L Jour 909 (910), Mazar Atta- 
vtahomed v. i^mperor. 

4b(lS93)7CPL R Cr 24 (26). Empress v. 

Lalsing, Conviction in Berar .As- 
signed Districts passed under the I. 
P. 0 , in accordance with an execu- 
tive notification of the Governor- 
General of India in Council is not 
a conviction under the I. P C for 
purpose of S. 75. I. p. C., but such 
conviction can bo taken into con- 
sideration for determining the mea- 
sure of punishment to be awarded for 
the later oflenco. 

<1933) 1933 Pesh 6 (9); 1933 Cri Cas 148 
Emperor v.T. JJ. A. ]\\ Johnson. 
District Magistrate passing sentence 
under Frontier Province Regulation 
Such sentence can bo taken into 
consideration. 

5. (1800-67) 4 Bom H C R Crown Cases 11 

hill Yesu. 

■ (1865) 4 Suth W R Cr 9 (10), (Jueen v. llur- 

paul. 

■ <1865) 5 Suth W R Cr CO (C7). Queen v. 

Puhon. 

(1382) 10 Cal L R 392 (392). Buclhun Baj- 


war V. Empress. 

(18CS) 1868 Pun Re Cr No. 31, page 89 (90), 
Hurkishen v. The Crown. 

(1877) 1 Weir 39 (39). Prior conviction 
under Reg. IV of 1821. 

Note 4. 

1. (1875) 1 .All C37 (639), Empress of India v. 

Mc-jha. 

(1882) 1882 Pun Rc Cr No. 39, page 65 (65), 
Gobind v. Empress. Previous con- 
viction 14 days after commission 
of subsequent offence— Section not 
applicable. 

(1918) 1918 Low Bur 121 (121); 9 Low Bur 
Rul 77, J'o i’o V. Emperor, 

(1875) 1 Weir 39. 

2. (1860) 5 Suth W R Cr GO [Gl), Queen v. Pm- 

bOH. 

3. [Sec (1379) Ratanlal 113 (144), Queen v. 

A2>pa.} 

4. (1919) 1919 .All 63 (63); 42 .All 136; 21 Cri L 

Jour 144, iShanwar v. Emperor. 

(1905) 2 Cri L Jour 749(750); 1 NagLR 137, 
Ghasia Teli v. Emperor. Previous 
conviction by the Naudgaou State. 
(1913) 14 Cri L Jour 027 (527): 1913 Pun 
Ro Cr No. 17, litth-xienl v. E.mperor 

5. (1933) 1933 Pesh 0 (0): 1933 Cri Chs 14S 

Emperor K. T. B. . 1 . 1 C. Johnson. 
Previous conviction before Court 
martial cannot bo taken into con- 
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Code with imprisonment for three years or more. See also Note 3, above. 

6. "For a term of three years or upwards.” 

Where the subsequent offence, though falling under Chapter XII or XVII 
of the Penal Code is punishable with imprisonment for less than three years (e. g. 
Section 403, I. P. C.), this Section will not apply.^ 

7. “Shall be committed.” 

It is the duty of the Magistrate to commit the accused to the Sessions Court 
or to the High Court as the case may be, if the conditions of the Section are 
satislied,^ I’/z., 

(a) that the accused has been previously convicted of an offence of the kind 
referred to in the Section ; 

(/;) that tho Magistrate is satisfied that there are sufficient grounds for 
committing the accused, and, 

(c) that the Magistrate is either not competent to try the case or is of 
opinion that he cannot himself pass an adequate sentence if thd 
accused is convicted. 

The prosecution and the Magistrate should, therefore, ascertain and take 
notice of any circumstances showing that the accused is an habitual offender who 
ought, under this Section, to be committed For this purpose, the Magistrate 
must, either as a preliminary matter or at any rate before framing a charge, 
determine whether there has been a previous conviction : having decided that point, 
he will have to consider whether in the circumstances of the case his powers enable 
him to pass a sufficiently severe sentence. If they do not so permit, but the 
evidence does not warrant the discharge of the accused, he must frame a charge 
under Section 210 and commit him (or trial under Chapter 18 of the Code. When 
an old convict for theft is again found prowling about at night and seems to be 
a-ain under these circumstances guilty of stealing, ho has created against himself 
a“prosumption of criminal habit which, if unrebutted, would justify a Magistrate m 

applying ordinarily the rule of this Section.^ ^ i/ 

The fact that the property stolon was small in value is no reason ^by itself 

for not committing the accused and for passing a small sentence on him. On the 

other hand, the Court should, as was held by Macleod, C. J., in King-Emperor v. 

Gala Mana " exercise a wise discretion in making the penalty fit tho crime, and 

should not ordinarily consider petty offenders liable to such heavy punishment as 

to necessitate their committal to the Court of Session. Thus, it has been held that 

the lapse of a long time since the previous conviction together with the fact that 


sideration under S. 75, Penal Code. 
Note 6. 

1.(1803*1900) 1893*1900 Low Bur Rul 496, 
iVya l‘ru Tun v. Queen- Empress. 
(1911) 12 Cti L Jour 439 (440): 11 lud Gas 
023 (Lab), Chandaria v. Emperor. 

Note 7. 

1. (1899) 2 Weir 422 (422). In re Mari Naic- 

ken. , . 

(1878) 1878 Pun Re Cr No. 18, page 45 (45), 
The Crorcn v. Subkan. 

(1899) 2 Weir 423 (423), In re Dasari Ra- 
mudu. 

(18G4) 2 Bom H C R Crown Cases 120 
(127), Reg v. Ganu Ladu. 

(1873) 19 Suth W R Cri 37 (37), Doobri 


Hulwai V. A dumb person. 

(1894) Ratanlal 701, Queen-Empress v. 
Qanpat. 

(1872-1892) 1872*1692 Low Bur Rul 335 
(835), Quee7i’Empre5s v. Nga N$ 
Dun. 

2. (1889) Ratanlal 461, Queen-Empress v. 

Karim. , _ 

3. (1914) 1914 Mad 149 (149): 38 Mad 552: 15 

Cri L Jour 188, In re Kora Sellandu 
3a (1881) 1881 All W N 153 (158), Empress v. 
Budha. 

4. (1887) 1887 All W N 194 (194), Empress v. 

Jhanda. . 

(1903) 1903 Pun Be Cr No. 28, page 72 (73;, 

Croion V. Kur Din. „ , t t 

5. (1924) 1924 Bom 453 (453): 26 Orl L Jour 



r 


General Provisions as to Inquiries and Trials 1829 

the accused has been leading a blameless life in the interval will make the 
application of Section 75, I. P. C., inappropriate.®^ See also the following cases.®^ 
The Magistrate has no jurisdiction, if the conditions of the Section are satis- 
fied, to do anything but commit the case to the Sessions or to transfer it to a duly 
empowered Magistrate.®^ He has thus no power to find the accused 
Accordingly, where the accused had been previously convicted for an offence under 
Chapter XVII of the Penal Code and the Magistrate noted his opinion that a more 
severe punishment than he could impose was required, it was held that he would be 
acting ultra vires if he found the accused guilty.® Where, however, the fact, of the 
previous conviction is not known to the Magistrate at the trial and he tries the 
case and passes a sentence not inadequate for a first offence, he cannot be said to 
have acted with any material irregularity.^ 

But where there were previous convictions against the accused and the 
Magistrate without questioning or calling for proofs of those convictions held that 
they were not proved, and convicted and sentenced the accused, the omission was 
held to amount to a material error, the conviction and sentence were set aside and 
the case remanded to the Magistrate with a view to proceed under this Section.''*^ 

8. Magistrate cannot act under Section 349. 

It follows from what has been stated in Note 7 above that in cases where 
the accused is liable to enhanced punishment under Section 75 of the Penal Code 
and the Magistrate thinks he cannot pass an adequate sentence, he must act under 
Section 348 and not under Section 349.^ 

Where, in such a case, he acts irregularly under Section 349, it is open to the 
District Magistrate to take the case on his own file or transfer it to that of some 


759, King-Emperor v. Gala Mana. 

5a (1920) 1920 Lah G17 (G17): 27 Cri L Jour 
944, Ishar Singh v. Emperor. S. 75 
should not be applied if the previous 
conviction was recorded 12 years 
back. 

(1927) 1927 Lah 647 (G47): 28 Cri L Jour 
IGO, Khiishdil v. Emperor. 

(1909) 7 Cri L Jour 293 (294) (Lab), Kasim 
AH V. Emperor. Held, that the case 
was not one for the application of 
S 75 I C 

(1935) 1935 Mad W N 1294 (1295), Chinna- 
tlicmbi Gounden v. Emperor. 

(1929) 1929 Lah 278 (278): 30 Cri L Jour 
97G, Kunj Lai v. Croton. S. 75, 1. 
P. C. is directed against habitual 
offenders. Where the subsc(]uent 
offence was committed after a lapse 
of nine years during which time the 
accused was loading a blameless life, 
held that S. 75 could not bo invoked 
in such a case. 

5b(1908) 8 Cri L Jour 478 (480): 4 Low Bur 
Rul 282, Emperor v. i-*o Thice. 

(1933) 1933 Mad W N 1259 (1260), Kuppit- 
siyami Chetty v. Emperor. 

6c (1910) 1916 Low Bur 65 (66): 34 Ind Gas 
318(314); 17 Cri L Jour 201, Em- 
peror V. Po Yin. 

(1972) 1872 Pun Re Cr No. .31, page 41 (41), 
Bahadur Khan v. Croton. 

[See (1889) 11 All 393 (395), Queen- 


Empress V. Khalali.] 

[See also (1872-1892) 1872-1092 Low 
Bur Rul 335 {S35),Queen’Emprcss v. 
Nga Ne Dun. Subordinate Magis- 
trate should not attempt to deal 
with an old offender, against whom 
there are two previous convictions 
under S. 380. I. P. C.) 

5d (1914) 1914 Mad 149 (149); 38 Mad 552: 15 
Cri L Jour 188, In re Kora Sellandi. 
Magistrate ought merely to frame 
a charge and then commit tho ac- 
cused to the Sessions but not iiml 
the accused guilty. 

6. (1916) 1916 Low Bur 65 (66) ; 34 Ind Cas 

313 (314) : 17 Cri L Jour 201, Em- 
peror V. i’o I’tn. 

7. (1905) 2 Cri L Jour 228 (229) (Lah). Em- 

peror V. Maidhan- A case referred 
under S. 438 for enhancement of .sen- 
tence. 

7a (1874) 1874 Pun Re Cr No. 12. page 21 (21), 
The Croton v. Santu. 

Note 8. 

1. (1908) 8 Cri L Jour 478 (4R0) : 4 Low Bur 
Rul 282, Emperor v. Po Theve. 

(1916) 1916 Low Bur 65 (66) : 34 Ind Cas 
313 (311) : 17 Cri L Jour 201, Em- 
peror Po Yin. 

(1899) 2 Weir 423 (423), Dasari Itnmudu In 
re. 

(1935) 1935 Mad W N 1293 (1294). Emperor 
V. JJasava Appa liao. 
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First Class Magistrate, the proceedings in either case being taken de novo? 

9. “Unless he can himself pass an adequate sentence.” 

Where the Magistrate thinks that the circumstances of the case permit him 
to pass an adequate sentence, he should try and dispose of the case himself.^ It is 
only where, in the exercise of his discretion he is of opinion, that a higher 
punishment than what he is empowered to award is necessary that he is bound to 
commit the accused to the Court of Session. If, in the exercise of his discretion he 
thinks he can award an adequate sentence and tries the case himself, he cannot be 
said to have acted without jurisdiction, although a more adequate sentence could 
have been passed by his committing the accused to the Sessions Court.^ An 
opinion has been expressed in the undermentioned case^ to the effect that even 
where the Magistrate considers that the circumstances of the case permit him to 
pass an adequate sentence, he may commit the accused to the Sessions Court for 
trial. It is submitted that this view cannot be accepted as correct on principle. 
Where the law authorises a Magistrate to try a case and to award the necessary 
punishment, he is bound, under general principles of law, to try the case himself, 
unless there is any specific provision authorising him to deal with it in a different 
manner. There is no provision authorising a Magistrate to commit the accused to 
the Court of Session in cases where he considers he can pass an adequate sentence 
himself and it is not permissible to argue, from the provision that a Magistrate 
shall commit under a particular set of circumstances, that he can also commit the 

accused under a different set of circumstances. 

Old offenders should ordinarily be charged before first class Magistrates to 

enable adequate sentences being passed without the necessity of always committing 

the accused to the Court of Session or the High Court.* 

10. Transfer to Magistrate specially empowered. 

A Magistrate may at any stage of the proceedings without framing a charge 

send the accused to the Magistrate of the District to be placed upon his trial. 
Assuming that a charge should be drawn up before sending the case to the Magis- 
trate of the District such charge may be drawn up whenever the MagisUate finds 
the offence proved which may be at any stage ; the evidence of one witness may 

Butlice.^ 

Sec also Note 11, infra. 

11. Procedure before specially empowered Magistrate. 

Before the amendment of Section 350 it was hold in some cases that as that 

Section could not be held to cover a case of transfer from one Court to another, a 
epecially empowered Magistrate to whom a case is transferred under Section 318 
cannot act on the evidence already recorded by the transferring Magistrate but 
must bear the case de nouo.^ Since the amendment of Section 350 by the addition 
of Clause 3 this is no longer good^aw. 

•2. (1899) 2 Weir i22 (422), Mari Naicken, In 
re. 

Note 9. 

1. (1899) 2 Weir 423 (424), Dasari llaviudu, In 

re. 

2. (1373) Ratanlal 70 (72), Ileg v. Annaji 

Krishna. 

[Seo also (1880) 2 Weir 31 (32). The 
Magistrate has a discretion to tty 
the case himself.) 

3. (1014) 1914 Mad 149 (149) : 38 Mad 6&2 : 15 

Cri L Jour 188, In re Kora Sellatidi. 


The word “not” has been misprinted 
for the word “so” in the unautho- 
rised reports. 

4. (1899) 2 Weir 422 (422), ilfari Naicken, In 
re. 

Note 10. 

1. (1873) 1873 Pun Re Or No. 12. page 13 (14), 
In re, A reference from the Com* 
r;it5sio?ier, Lahore. 

Note 11. 

1. (1902) 15 C P L R Or C6 (68), Emperor v. 
Kasim. 
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But, though the combined effects of Sections 348 and 350 of the Cr. P. Code 
entitle a Magistrate to rely on the evidence already recorded, he cannot at the 
same time proceed to re-commence the enquiry and also rely upon the previously 
recorded evidence.^ 

There is no provision for committing an accused person to the Magistrate of 
the district to be tried as at a Court of Session. The Magistrate of the district 
must try the accused as a Magistrate invested with special powers.^ 

349 .* ( 1 ) Whenever a Magistrate of the second or third 

class, having jurisdiction, is of opinion, after 

M^guTrltr canno" hearing the evidence for the prosecution and 
pass sentence suffi- thc accusod, that the accusod is guilty, and that 
cientiy severe. ought to Teceivo a punishment different in 

kind from, or more severe than, that which such Magistrate is 
empowered to inflict, or that he ought to be required to execute a 
bond under Section 106, he may record the opinion and submit 
his proceedings, and forward the accused, to the District Magis- 
trate or Sub-divisional Magistrate to whom he is subordinate. 

(1-A) When more accused titan one are heing tried toge- 
ther and the Magistrate considers it necessarg to proceed under 
sub-section (1) in regard to any of such accused^ he shall forward all 

* • (Code of 1882— S. 349— Same as that oI 1898 Code.) 


(Code of 1872 — S. 46, Paras 1 and 2.) 

46. Whenever a Magistrate of the second or third class, having jurisdiction, Ouds an 

accused person guilty, and considers that he ought to receive a 
Procedure ivhen Mayis- more severe punishment than such Magistrate is competent to 
trate cayinot pas$ sentence adjudge, ho may record the finding and, if sentence has not been 
sujjiciently severe. passed, may submit his proceedings, and forward the accused person, 

to the Magistrate of the District or to the Magistrate of the division 
of the District, to whom he is subordinate. 

The Magistrate to whom the proceedings are submitted may, if be thinks fit, examine 
the parties, and re*call and examine any witness who has already given evidence in the case; 
and may summon any further witnesses and take their evidence; and shall pass such judgment, 
sentence or order in the case as he deems proper, and as is according to law : Provided that he 
shall not exceed the powers ordinarily exercisable by him under Section 20 of this .\ct. 

• • • V • • 


(Code of 1861-S. 277.) 

277. In any case tried by a Subordinate Alagistrate having jurisdiction, in which the 

accused person is found guilty, such Magistrate shall consider the 
ollence established against the accused person to call for a more 
severe punishment than ho is competent to adjudge, he shall record 
the finding and submit his proceedings to tho Magistrate to whom 
ho is subordinate, and such Magistrate shall pass such scntc-ticc 
or order in the case as he may deem proper and as shall bo accordi^l^ 
to law. In any such case, thc Magistrate to whom the proceed int^s 
are submitted, may examino the parties, and re-call and ex.unine 
any witness who shall already have given evidence in tho case, ami 
ho may call for or take any further evidence. 


• In ivhat cases Subor- 
dinate Magistrate shall 
not pass sentence, but 
may refer the case to the 
Magistrate. 

IIoio the Magistrate is 
to proceed tn such cases. 


(1905) 2 Cri L Jour 820 (823) : 1 Nag L R 
187, Ladya v. Emperor. 

2. (1927) 1927 Lah 238 (238) ; 28 Cri L J 302. 
Cr. P. C. 230 A 231 


Kartar Sin>ih v. Emperor. 

3. (1873) 1873 Pun Re Cr No. 12. page 13 (14), 
In re .1 reference from the Com- 
missioner, Lahore. 
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the accused who are in his opinion guilty to the District Magistrate 
or Sub-divisional Magistrate, 

(2) The Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parties aad re-call aud exa- 
mine any witness who has already given evidence in the case, 
and may call for and take any further evidence, and shall pass 
such judgment, sentence or order in the case as he thinks fit, 
and as is according to law : 

Provided that he shall not inflict a punishment more 
severe than he is empowered to inflict under Sections 32 and 33. 

Synopsis, 


Note No. 


Legislative changes. 1 

Scope of the Section. 2 

Who can make a reference under this 

Section. 3 

“Having jurisdiction.” 4 

Record of opinion. 5 

Punishment “different in kind." 6 

“More severe.” 7 

“Or that he ought to be required to 
eicecute a bond under Sec- 
tion 106 ” 8 

Procedure of referring Magistrate. 9 

Sub-section 1-A : several accused. 10 

To whom reference can be made. 11 


Note No. 


Procedure of the Magistrate to whom 

a case is referred. 12 

“Shall pass such judgment, sentence 
or order.” 13 

Committal to Sessions. 14 

Whether superior Magistrate can 

quash proceedings. 15 

Whether superior Magistrate can re- 
turn case. 16 

Transfer to another Magistrate. 17 

Whether superior Magistrate can order 

re-trial. 16 

Proviso. 16 


Other Topics. 


Caaos under Section 348. See Note 2, Pt. 6. 
Powers of superior Magistrate. See Note 12 
to IG. 

Reference-— Discretionary. Sco Note 8, Pt. 3. 
Referring Magistrate— Duties of. See Note 9. 
Return of cases— lutormil referouco. See 


Note 16. Pt. 5. 

Second and Tnird Class Magistrate only can 
refer. See Note 3, Pt. 1. 

Summary cases — .Applicability to. See Note 3, 
Pt. 2. 


1. Legislative changes. 

Ghanyes introduced in the Code of 1872 : — 

1. For the words "Subordinate Miqistrate," occurring in the Code of 

1861 (Section 277) the words "Magistrate of the second or third 
class” were substituted. 

2. The words "shall record the finding and submit his proceedings” were 

altered into "may record the finding and if sentence has not been 
passed, may submit his proceedings.” 

3. Tlie words "forward the accused" were newly added. 

4. Before the words “sentence or order” in paragraph 2 the word ‘judg- 

ment" was introduced. 

5. A proviso limiting the power of the superior Magistrate to those ordi- 

narily exercisable by him under Section 20 of that Act was newly 
added. 

Chanyes introduced in the Code of 1832 : — 

1, i*or the words “finds an accused person guilty” in the first paragraph 
the words “is of opinion that the accused person is guilty were 
substituted. 
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2. The words “after hearing the evidence for the prosecution” in the first 

paragraph were introduced. 

3. For the words “record the finding” the words “record the opinion” 

were substituted. 

4. The proviso was amended by the substitution of the words “shall not 

inflict a punishment more severe than under Sections 

32 and 33” for the words “shall not exceed the powers ordinarily 
exercisable under Section 20 of this Act.” 

Changes introduced in 1898 : — 

No change has been effected except the numbering of the first and second 
paragraphs of the old Section as sub-sections 1 and 2. 

Cha7tges introduced in 1923 : — 

Sub-section 1-A has been introduced by this Amending Act. It is similar 
in terras to sub-section 2 of Section 348 and is intended to secure identity of treat- 
ment to all accused. 

2. Scope of the Section. 

It is a general principle of law that only an authority who has hoard the 
evidence is competent to decide whether the accused is innocent or guilty.^ This 
Section creates an exception to this rule in that it provides that the Magistrate to 
whom the proceedings are saiviitted under this Section may pass such judgment, 
sentence or order in the case as it thinks tit even on the evidence recorded by the 
referring Magistrate." As such, it should be construed strictly.^ 

In order that the Section may apply, the following conditions must be 
satisfied ; — 

(1) The Magistrate submitting proceedings should have Jurisdiction to 
try or commit the case.^ 

(2) He must be of opinion, after hearing the evidence, that the accused is 
guilty and that he ought to receive a punishment, different in kind 
from, or more severe than, that which he is empowered to inflict, or 
that he ought to be required to execute a bond under Section 106.* 

(3) He should record such opinion.® 

This Section must be read subject to the provisions of S3ction 348 and when 
a case falls under that Section, the Court should proceed only thereunder and not 
under this Section.® 


3. Who can make a reference under this Section. 

This Section does not apply to i^'irst Class Magistrates,^ According to the 
Chief Court of Lower Burma, it does not also apply to Magistrates trying cases 
summarily, the reason bo;ng that the procedure of this Section is obviou'sly un- 


Section 349 — Note 2. 

1. (1921) 1021 N.ig 37 (15) . 22 Nuy L R IGG : 

24 Cii L Jour 738, Einpen^r. 

2. (1924) 1024 Nitg 37 (37) * 22 Nug b ii IbG : 
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(1801)2 Weir 0\iU Suadaraiyir v, 

Tirurentjada Naicker. Joint M.tgis- 
trato unthdrawin<j caso to his file 
cannot dispose o( case ou evidence 
recorded hy Magistrate from whom 
the CH.se is wiibdrawn. 

3. (1024) 1924 Nag 87 (37): 22 Nag L R ICG : 


. ro J"* 738. i?a6av. JSm/^cror. 

4. [bco Note 4, tnfra.) 

5. (See Note 5, rn/ra ] 

6. llb‘Jl) ‘2 Weir 423 (423), In ro Dasari 

Uamudu. 

(1008) 8 Cri L Jour 478 (l80) r 4 Low Lur 
RuI 282, Emperor v. Po Thuw 
(18‘J1) 2 Woir 4 22 (422). In rc Mari 
Naickc n. 
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suited to cases tried summarily.^ The High Court of Allahabad seems to hold a 
contrary view.^^ 

It is in the discretion of the Subordinate Magistrate to decide whether he 
will send up a case or not under this Section. An order by a superior Magistrate 
directing a Subordinate Magistrate to send up a case under this Section is ultra 
vires.^ A District Magistrate is not competent to forbid, by circular, all Subordinate 
Magistrates in his District from taking up cases (which the Criminal Procedure 
Code says they may take up) if they think they shall have to act under this Section 
in disposing of the case.^ 


4. “Having jurisdiction.” 

A Magistrate has no power to refer, under this Section, a case which he has 
no jurisdiction to try. If he does so, his proceedings are illegal and void and will 
not empower the superior Magistrate to proceed under sub-section 2 of this Sec- 
tion.^ But where the offence was one for which the Magistrate was not compe- 
tent to trij tlie accused, but for which he was empowered to commit him to the 
Court of Session, it was held that he was not entirely without jurisdiction and that 
the Magistrate to whom he referred the case, could, if ho thought proper, commit 
the same to the Court of Session.^ 


5. Record of opinion. 

As has been seen in Note 2 above, it is necessary that the Magistrate should 
record his opinion as to the guilt of the accused and the necessity for inflicting 
on him a punisliment different in kind from or more severe than that which he is 
empowered to give, or the necessity for taking a bond from him under Section 106 
of this Code. 

Wliere a ease was transferred by a Magistrate of the third class to a Dis- 
trict ■^[agistrato without any request to the latter to take up the case and without 
stating any of the three grounds mentioned in the Section, it was held that the 
transfer could not be considered to he one under this Section.^ 

6. Punishment "different in kind." 

It lias been held by the Judicial Commissioner's Court of Nagpur that a 
submission of proceedings for the purpose of taking action under Section 562 cannot 
bo considered to be one under tliis Section inasmuch as the order under that Sec- 
tion directing the release of the accused on probation of good conduct is not a 
punishment at all, and is, therefore, not a "punishment different in kind" from that 
which the Magistrate is empowered to inflict.^ In tlie undermentioned case® where 
the Sub-Magistrate convicted the two accused and sent up the tliird (a youth) under 
this Section because ho could not deal with a juvenile offender, the High Court of 
Madras held that the case of all the three accused should have been referred and 
not that of the 3rd accused alone. It seems to have been assumed that a submission 
of proceedings in respect of an adolescent offe nder for being de alt wit h under Sec- 

V. Sita Bam. 

2. {1S8G) 13 Cal 305 (307), Abdul Wnheb v. 
Chandia. 

Note 5. 

1. (1S90) 12 All G6 (68), Emjyress v. Itadha. 

Note 6. 

1. (1921) 1924 Nag 87 (38) ; 22 Nag L R 166 : 
24 Cri L Jour 733, Baba v. Emperor. 

2. (1928) 29 Cri L Jour 624 (624) ; 109 Ind Cas 
816 (Mad), Murugesa Koundan v. 


2. (190S) 8 Cri L Jour 475 (475) : 4 Xjow Bur 

Rul 277, Emperor Jalal Khan. 

2a (1932) 1932 All 507 (507, 508): 33 Cri L Jour 
472 : 1932 Cri Cas 595, Gopal v. 

Emperor. 

3. (1801) 2 Weir 427 (427) : 9 Mad 377, Em- 

press V. Vtranna. 

4 (1866) 3 Bom H C R Crown Cases 29 (31). 
Rcij V. (j'Mna5«n liagnah. 

Note 4. 

1. (1800) 1 Bom L R 27 (29). Qwrfa-Kmpress 
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tion 562 may be clone under this Section. The actual decision was, however, to 
the effect that one of the accused alone could not be sent up under this Section. 

7. “More Bevere.” 

Where a Magistrate of tlie Third Class who is empowered to inflict a fine 
not exceeding 50 Rupees, convicted certain persons of theft, but sent them up to a 
superior Magistrate under this Section recommending the infliction of a fine of 
Rs. 15 on them, it was held that the submission was improper inasmucli as the 
proposed fine could be inflicted by the Third Class Magistrate himself and as the 
Section did not apply unless the referring Magistrate was of opinion that ho was 
not competent to inflict the punishment deserved by the accused.^ 

8. “Or that he ought to be required to execute a bond under Section 106. ” 

When a Magistrate is of opinion that the accused ought to be required to 
execute a bond under Section 106 he ought nob to convict and sentence the accused 
before referring the case under this Section, for Section 106 requires that the 
conviction and order for furnishing security should be passed by one and the same 
Magistrate.^ If he convicts the accused, liis recommendation that an order for 
furnishing security be passed will be without jurisdiction and any order of the 
superior Magistrate under Section 106 will also be without jurisdiction. It does 
not necessarily follow, however, that the conviction will be defective.^ Similarly 
where a Second Class Magistrate sent up a case to a joint Magistrate as he was of 
opinion that an order under Section 106 was necessary, and the latter passed the 
order under that Section, but returned the case to the Sub- Magistrate for convic- 
tion, it was held that the joint Magistrate acted without jurisdiction.* 


9. Procedure of referring Magistrate. 

Cannot convict .” — The Magistrate submitting proceedings under this 
Section is required only to record his opinion that the accused is guilty^ but cannot 
legally convict him.* In this feature, proceedings under Section 349 differ from 
proceedings under Section 562, because under Section 562 before the Magistrate 
submits a case he should first of all record a conviction.'*'*' Where he does give 
a conviction, however, it is not necessary according to the High Court of Bombay, 
that it should be formally quashed. It will be treated as mere surplusage and as a 
legal nullity, so that the Magistrate to whom the case is sent can proceed with it 
without a reference to the High Court for the purpose of having the conviction 
formally quashed.* The High Court of Patna has, however, hold that whero a 
Magistrate convicts the accused before referring hiscase, ‘ordinarily, the case is one 
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0. (192-1) 1921 All 141 (142): 24 Cri L Jour 784, 
Dukhi V. Emperor. 
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1. (1838) Kataulal 387 (387), Queen'Emprcss v. 
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tSec also (1891) 2 Weir 428 (429), In 
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2. (1888) Rataiilal 387 (387), QuceU’Enipres'i 

V. Mahadu. 

(1928) 1928 Bom 240 (240) : 52 Rom 156 : 
29 Cri L Jour 904, EHtpcrurw Nara- 
pan Dhaku Bhil. 

(1924) 1924 Pat 7G4 (765) : 3 Pat 1015 : 25 
Cri L Jour 127C, I'niij.iij iiopc v. 
Emperor. 

2a(1933) 1933 Mad iO 720): 1933 Cri Cas 
1312; 57 Mad «5: 34 Cri L Jour 1045, 
1‘ublic I'rosecutor v. Mnloipatti 
Ouruappa Kaidu. 

3. (1928) 1928 Rom 240(240) : 52 Bom 456 : 
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which should go back for re.trial owing to the trial Court not carrying out the 
provisions of Section 349.”* 

'^Forward the accused.”— Under the Code of 1861 the Subordinate Magis- 
trate was not required to forward either the accused or the witnesses to the 
District Magistrate ; he had only to submit his proceedings.® It was nevertheless 
held that the accused was entitled to be present before the District Magistrate to 
offer such reasons as he may have against the finding of the Sub-Magistrate or to 
offer his plea for a lenient sentence,® the proceedings before the superior Magistrate 
being a continuation of the proceedings before the referring Magistrate.^ 

Framing of charge .” — It is not illegal or irregular for a Magistrate of the 
second or third class to frame a charge against the accused in a case in which he 
has jurisdiction to try, even though at the time of framing the charge he intends, 
if he is of opinion that the accused is guilty, to submit the proceedings under this 
Section to a superior Magistrate. Section 254 of the Code must be read as subject 
to Section 349.® To hold otherwise would be to limit the Section (apart from 
exceptional cases involving demand for security) to cases where the Magistrate at 
the time of framing the charge is of opinion that he can adequately punish, and 
sees reason to alter his opinion in consequence of something which comes to his 
notice after the charge is framed.® 


10. Sub-section 1-A— Several accused. 

It was held under the Code of 1882 that it was open to a Magistrate to send 
up one only of several accused for enhanced punishment and to convict the others 
liimself* and in the absence of any appeal to him the District Magistrate to whom 
the case of only some accused was referred had no jurisdiction to set aside the 
conviction of others i*egarding whom no reference had been made*^ though it was 
desirable that all the accused should be sent up.^ Shortly prior to the coming 
into force of the Amending Act of 1923 it was doubled in the undermentioned case® 
whether in a case where the Magistrate considers it necessary to proceed against 
one of several accused under sub-section 1, he could validly forward all the other 


accused also. 

Under the Section as now amended in 1923 it is clear that all the accused 
must be forwarded in such cases.* The failure to send up all the accused will not, 
however, vitiate the jurisdiction to try such of the accused as are actually sent 
up.® 
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4. (1924) 1924 Pat 7C4 (7G5) : 3 P.at 1015 : 25 
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V Rifiha Nnranji. 
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Qune^h Sircar. 
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Rul 285 (P B), Emperor v. Hla Oyi. 
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Decided on 7th I^Iay 1923. 
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816 (Mad), Sfurugcsa Koundan v- 
Emperor. 

5. (1926) 1926 Sind 48 (48) : 18 Sind L R 216 : 



General Provisions as to Inquiries and Trials 


1837 


The Magistrate is required to forward only suoh accused as are in bis opinion 
guilty. An order, referring the case of those accused who in his opinion are not 
guilty, is illegal, they being entitled to an acquittal under Section 258, sub- 
section 1.® 

11. To whom reference can be made. 

Under the' Code of 1861 (Section 277) the Magistrate had to submit his 
proceedings to the Magistrate to whom he was subordinate} Under the present 
Code he should submit his proceedings to the District Magistrate or to a Sub-Divi. 
sional Magistrate, who alone has jurisdiction to dispose of the matter.^ The City 
Magistrate of Nagpur is not a Sub-Divisional Magistrate and no reference could be 
made to him under this section.^ A Magistrate located in a division temporarily 
in the discharge of his public duties will be deemed to have validly referred his 
proceedings under this Section if he submits them to the Magistrate of that division 
of the District.* 


12. Procedure of the Magistrate to whom a case is referred. 

When proceedings are sent up to a superior Magistrate under this Section 
the whole case is opened up for him to deal with it according to his discretion.* 
Hois not, however, hound to hold a trial dc yiovo} Ho may act on the evidence 
recorded by the referring Magistrate and adopt his opinion or he may re-examine 
the witnesses already examined and take further evidence.® 

But the nature of the trial is not altered by the proceedings being submitted 
under this Section.* The superior Magistrate cannot, therefore, convict the accused 
sent up for an aggravated form of offence} Nor could he, where tho case was tri- 
able summarily, pass a sentence of imprisonment oxcooding three months as pres- 
cribed by Section 262.® 

Where tho superior Magistrate examines tho accused under sub-section 2, the 
examination should bo reduced to writing as required by Section 361.^ 

Where a Magistrate acts irregularly under this Section, it is open to the Dis- 
trict Magistrate to take the case on his own tile or to transfer it to that of some 
First Class Magistrate, tho proceedings in cither case l)oiug taken dc novo} 

13. "Shall pass such judgment, sentence or order. " 

The superior Magistrate must form his own judgment and pass sentence on 
the case referred to him.* The opinion of tho referring Magistrate tliat tho accused 
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is guilty is not binding on the superior Magistrate and the latter may direct an 
acquittal or discharge.^ But he must not confine himself to merely seeing 
whether the decision of the referring Magistrate was opposed to the evidence; 
he must consider whether the evidence is worthy of belief and pass such judgment, 
sentence or order as he deems proper.^ Such judgment should conform to the 
requirements of Section 367 of the Code.^ 

The word “order” in sub-section 2, being associated with the word “judg- 
ment” and sentence,” what the Section contemplates must be taken to be a final 
order disposing of the case so far as the Magistrate is concerned.® 


14. Committal to Sessions. 

A Magistrate to whom the proceedings are submitted under this Section 
has power to commit the case to a Court of Session if necessary.^ In the words 
of the Full Bench of the High Court of Madras : ** the words of the Section ena- 
bling the Magistrate to pass such judgment, sentence or order, etc., expressly 
provide for the disposal of the case otherwise than by an acquittal or sentence 
and it was quite competent to the Magistrate to whom the case was refer- 
red to say that either from the gravity of the matter or other sufiBoient reason the 
Sessions Court was the proper tribunal for the disposal of the case, and to make an 
order in accordance with that opinion.”^ 

The undermentioned cases,® which held a contrary view were decided under 
the Codes of 1861 and 1372 and are no longer good law. 


15. Whether superior Magistrate can quash proceedings. 

A Magistrate to whom a case is submitted under this Section has no power 
to quash the proceedings of the referring Magistrate and send the case to another 
Magistrate for re-trial. If he considers that such proceedings are incorrect or 
illegal he should report them for orders under Section 438, infra} 

16. Whether superior Magistrate can return case. 

A Magistrate to whom proceedings are submitted under this Section is not 
at liberty to return the case to the submitting Magistrate, but must dispose 
it of liimself.^ Where a case was returned by a Sub-Divisional Magistrate to the 
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submitting Magistrate to pass such sentence as the latter was competent to pass, 
the conviction and sentence of the latter acting under such order were reversed 
and the Sub. Divisional Magistrate directed to dispose of the case himself." Where, 
however, the case was returned for committal, although the procedure of tlio 
superior Magistrate was held to be incorrect, the committal was allowed to stand 
by the Madras and Calcutta High Courts as not being illegal.^ The Bombay High 
Court, on the other hand, held, in a similar case, that the action of the Sub- 
Divisional Magistrate in returningthe case to the Second Class Magistrate was illegal 
and annulled the order of the superior Magistrate; but nothing was said about the 
order of committal being illegal.* 

It has been held in the undermentioned case® tliat there is nothing illegal in 
the action of a District Magistrate pointing out that the reference was informal 
since the inquiry was defective (statements of the accused not having been 
recorded), and requiring the defect to be supplied before the case was laid before 
him; and further that the proceedings of the submitting Magistrate being incom- 
plete, he is not precluded, when he has remedied the defects, from coming to a 
different finding from that previously recorded and acquitting some of the accused 
whom he had formerly believed to be guilty. On the other hand, where a Magis- 
trate recorded a plea of guilty and subtnitted the case and the same was returned to 
him with tlie remark that in warrant cases the accused could not be convicted on a 
mere plea of guilty, it was held that Section 349 does not give the superior Magistrate 
any power to return the case for supplying omissions and that if there had been any 
need for taking the accused's defence, the superior Magistrate ought to have done it 
himself.” 


17. Transfer to another Magistrate. 

The jurisdiction to deal with proceedings under this Section is conferred as 
has been seen already in Note 11, ante, upon District Magistrates and Sub- 
Divisional Magistrates, and upon no other Magistrates. A Sub-Divisional Magistrate 
to whom a case is submitted under this Section cannot, therefore, transfer it to a 
Magistrate who is not empowered to act under this Section.^ But lio can commit 
the case to a Court of Session or transfer to a District Magistrate who can act 
under the Section."* 


18. Whether superior Magistrate can order re-trial. 

It is open to the superior Magistrate to acquit the accused on the charge 
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(1904) 1 Cri L Jour 137 (138); 26 All 311, 
Emperor v Thaliur Daynl. 

2. (1889) Ratanlal 479 (480), Queen-Empress 

V. Sitaram. 

(1880) 6 Cal L R 276 (277), Dula Fa'iueer v. 
lihagirat Sircar. 

(1912) 13 Cri L Jour 16 (16): 36 Mad 170, 
N. Ponnusiuamy Naidu v. Empsror. 

3. (1886) 9 Mad 377 (378), L'm^esv V. Viranna. 
(1898) 2 Weir 428 (428), In re lianhava 

Naiko. 

(1887) 14 Cal 355 (356), Empress v. Chandu 
Gowata. 


4. (1836) 10 Bom 106 (107), Queen v. Ilaein 

TcUapa. 

5. (1891) 2 Weir 426 (426). Jf. C. Proceedings. 

15-7-1878, No. 1021. 

0. (1907) 5 Cri L Jour 416 (417): 3 Low Bur 

Rul 279, Emperor v. Taw Pi/a. 

Note 17. 

1. (1011) 1914 Bom 217 (218): 38 Bom 719: IG 

Cri L Jour 273 (273), Emperor v. 
Vinayak Narayan. 

(1889-1890) 5 Mad H C Rul App 43;i (43«). 
(1905) 2 Cri L Jour 464 (405): 1905 Ci)p Bur 
Rul 33, Emperor v. Xya Po Si. 
Transfer by Sub-Divisiou;il Magis- 
trate to He:id-(^uarter Magistrate of 
the 2nd class. 

(1882) 4 Mad 23.3 (233), v. Yelayudam. 

(1881) 2 Weir 421 (424). II. C. Proceedings. 
8-11-1870, No. 1071. 

2. (1900-02) 1 Low Bur Rul 141 (141), Crown 
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Seo. 330 


framed and order a fresh trial before a competent Magistrate on such Section as he 
thinks proper.' 

But a Magistrate should not pass a sentence under Section 349 and then try 
the accused on another charge arising in the same case. If he wishes to do so, the 
proper course for him is to set aside the proceedings and direct a fresh trial before 
himself ah initio? 

19. Proviso. 

When a case is sent up under this Section to a District or Sub-Divisional 
Magistrate, such Magistrate is not competent to inflict a punishment more severe 
than what he is empowered to inflict under Section 32 or Section 33.' 

A District Magistrate acting under this Section must be regarded as a 
Magistrate not empowered under Section 30, Criminal Procedure Code, and 
hence cannot pass a sentence longer than what he is empowered to pass under 
Section 32, viz. two years.^ Where he does pass a sentence in excess of those 
powers, an appeal will lie to the Sessions Court under Section 408 of the Code and 
not to the High Court. ^ 

350 .* (1) Whenever any Magistrate, after having heard 

Conviction or com- aud Tecorded tho whole or any part of the evi- 
mitment on evidence dcnco in aQ inquiry or a trial, ceases to exercise 

onrMi^suate and jurisdictlon therein, and is succeeded by another 
partly by another. MaTistrato who has and who exercises such 

• (Code of 1882— S. 350— Same as that of 1893 Code.) 

(Code of 1872— Ss. 328 and 329.) 

328. Whenever any Magistrate, after having heard part of the evidence in a case, ceases 

to exorcise jurisdiction in such case and is succeeded by another 

Conviction'! on evidence Magistrate who has and who exercises jurisdiction in such case, such 
portly recorded by one last-named Magistrate may decide the case on the evidence partly 
Mafjistratc and partly by recorded by his predecessor and partly recorded by himself, or he 
other. may re-snmmon the witnesses and comraonco afresh: 

Provided that the accused porsen may, when the second Magistrate commences his pro- 
ceedings. demand that iho witnesses shall be ro-summonod and re-heard, in which case the trial 

shall be conimoncod afresh: _ ^ , 1 . 1 . 

Provided also that any Court of appeal or revision before which the case may be brought, 

or. in cases tried bv Magistrates subordinate to the Magistrate of the District, the Magistrate 
of the District, without appeal, may set aside any conviction passed on evidence not wholly re- 
corded by the Magistrate before whom the conviction was had, if such Court or Magistrate is 
of opinion that the accused parson has been materially prejudiced thereby; and may order a 

on evi- 329. Whenever, from any cause, a Magistrate making an in- 

dence partly recorded by qniry under chapter XV of this Act is unable to complete the pro- 
one o//tccr uni partly by ceedings himself, any other Magistrate having jurisdiction to in- 
annthcr. valid. quire and to commit may complete the case and proceed as it ho 

had recorded all the evidence himself. 

(Code of 1861— Nil.) 


V. San E. 

Note 18. 

1. (1900-021 1 Low Bur Rul 141 (142), Crown 

V. Son E. 

2. (1892*90)1 Upp Bur Rnl 241. Queen-Em- 

prsss V. N ia Paik Ilntioe. 

Note 19. 

1 . (1903) 1903 Pun Re Or No. 12. page (32), 


Allah Bakh'ih v. Emperor. 

2. (1907) 6 Cri L Jour 289 (290k 4 Low Bur 

Rtil 53, Non Pya v. Emperor. 

(1869) 18G9 Pun Re Cr No. 16. page 81 (32), 
Bhay Singh v. Crown. 

3. (1907) 6 Cri L Jour 289 (290k 4 Low Bur 

R'll 53, Nga Pya v. Emperor. 

(1873) 1873 Pun Re Cr No. 2, page ^ l8J, 
The Crowyt v. Ro?i>w. 
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jurisdiction, the Magistrate so succeeding may act on the evi- 
dence so recorded by his predecessor, or partly recorded by his 
predecessor and partly recorded by himself; or he may re-summon 
the witnesses and re-commence the inquiry or trial : 

Provided as follows : — 

(a) in any trial the accused may, when the second Magis- 
trate commences his proceedings, demand that the 
witnesses or any of them be re-summoned and re- 
heard ; 

(&) the High Court, or in cases tried by JMagistrates 
subordinate to the District Magistrate, the District 
Magistrate may, whether there be an appeal or not, 
set aside any conviction passed on evidence not 
wholly recorded by the Magistrate before whom the 
conviction was held, if such Court or District Magis- 
trate is of opinion that the accused has been 
materially prejudiced thereby, and may order a new 
inquiry or trial. 

(2) Nothing in this Section applies to cases in which 
proceedings have been stayed under Section 34G or in which 
proceedings have been submitted to a superior Magistrate xmder 
Section 349. 

(3) IMien a case is transferred under the provisions of this 
Code from one Magistrate to another^ the former shall be deemed to 
cease to exercise jurisdiction therein and to be succeeded bg the latter 
within the meaning of sub-section (1 ). 


Synopns. 


Note No. 


Legislative changes. 1 

Scope and applicability of the Section. 2 

“Ceases to exercise jurisdiction." 3 

“Is succeeded “ 4 

“May act on the evidence so recorded." S 

Delivery of judgment of predecessors. 6 

Proviso fa). 7 

Application for de novo trial, vrhen to 

be made. 8 

Who can demand de novo trial. 9 


Note Noa 


Provuoi if applicable to inquiries. 10 

Duty of Magistrate under Proviso (a). 11 

Re*commence the inquiry or trial. 12 

From what stage inquiry may be re-com- 
menced. 13 

Case coming again before original Ma- 
gistrate. 14 

Proviso (b) — Prejudice to the accused. 15 

Sub-section 2. 16 

Sub-section 3 — Transfer of cases. 17 


See. 360 


Other Topic:}. 


Accused’s statement taken by one Magistrate 
— Committal by successor — Admitted in 
Sessions under S 287. See Note 5. Pt. 3. 

Applicability to enquiries. See Note 2, Pts. 4 
and 10 ; Note 2. F-N. (1) ; Note 10. 

Applies to proceedings under S. 145. See 
Note 2, F N. (4). 

Applies to U. P. Municipalities Act. See 
Note 2. F-N. (4). 

Case also transferred with the Magistrate. 
See Note 2, Pt. 12. 


Consent of counsel immaterial. See Note 2. 
Pt. 7. 

Death of Magistrate. Sec Note 2, Pt. 3; Note 4. 
Pt. 3. 

Defamation — Examination of complainant 
afresh. See Note 15, Pt. 5. 

X)c novo trial and more ro-hoaring of witnesses. 
See Note 12, Pt. 1. 

Details as to refusal— Needed. Sec Note 7 
Pt. 5. 
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Directions of High Court. See Note 12, Pts. 7 
to 10. 

Effect of de novo trial on prior charge. See 
Note 13, Pts. 3 to 7. 

Effect of S. 117, Cl. (2). See Note 10, Pt. 7. 

Enquiry re-commenced — Prior evidence not to 
be relied upon. See Note 5, Pt. 2. 

Evidence by Magistrate before reference under 
S. 346. See Note 16, Pt. 3. 

Evidence by Magistrate before reference under 
S. 349. See Note 1C, Pts. 4 and 5. 

Evidence by Magistrate with no jurisdiction. 
See Note 2, Pt. 16. 

Evidence wholly taken by another Magistrate. 
See Note 2, Pt. 14. 

Exhibiting prior depositions insufficient. See 
Note 12, Pt. C. 

Expenses of de novo trial. See Note 7, Pt. 11. 

Failure, to inform accused of his right, curable 
irregularity. See Note 11, Pt. 3. 

First Class Magistrate — Subordinate to Dis- 
trict Magistrate. See Note 15, Pts. 6 and 7. 

Fresh hearing and not mere cross-examina- 
tion. See Note 12, Pts. 2 and 4. 

Judgment after cessation of jurisdiction. See 
Note 6, Pts. 5 and 6. 

Judgment written by one Magistrate before 
pronouncement by successor — Section in- 
applicable. See Note 8, Pt. 2. 

Mere absence of Magistrate — No cessation of 
jurisdiction. See Note 3, Pt. 7. 

No prejudice. See Note 2, Pt. 15. 

No re- hearing of merely arguments. See Note 7, 
Pt. 12. 

Non-applicability to committals. See Note 2, 
Pt. 13. 

Non-applicability to Sessions Judges. See 
Note 2, Pts. G and 8. 


Object of the Section. See Note 12, Pt. 3. 

Objection by the accused — Immaterial. Sea 
Note 15, Pt. 2. 

Option exercised can be retracted. See Note 8. 
Pt. 4. 

Option to accused— Only once. See Note 8, 
Pt. 3. 

Part-heard trials. See Note 3, Pt. 5. 

Re-calling not wanted at framing charge— Im- 
material. Note 7, Pt. 6. 

Refusal of de novo trial — Incurable defect. 
See Note 7, Pt. 3. 

Re-hearing and not reading out of prior state- 
ment. See Note 7. Pt. 10; Note 12, Pt. 5. 
Re-hearing— Prior proceedings unaltered. See 
Note 13, Pts. 3 to 7. 

Remand merely for further evidence — Section 
applies. See Note 7, Pt. 7. 

Section 33, Evidence Act, applies. See Note 7, 
Pt. 13. 

Section 437 and this Section. See Note 5, 
Pt. 1 (a). 

Shifting of jurisdiction — No automatic remo- 
val of cases. Sco Note 3, Pt. C. 

Successive transfers. See Note 2, Pt. 9. 
Successor — Meaning. See Note 4, Pts. 1 to 3. 

Successor — No powers under S. 203 or S. 202. 

See Note 13, Pts. 1 and 2. 

Transfer after discharge and before re-trial. 
See Note 2, Pt. 10. 

Transfer before hearing. See Note 2, Pt. 11. 
Transfer of case to another Court. See Note S, 
Pt. 5; Note 17. 

Transfer with discretion against de novo trial. 

See Note 7, Pts. 8 and 9. 

Undertaking against de novo trial — Repudia- 
tion. See Note 7, Pt. 9. 


1. Legislative changes. 

1. Code of 1861 : — The Code of 1861 contained no con*osponding Section and 
hence when a Magistrate was transferred pending a part-heard case, the same had 
to bo heard de novo} But oven under that Code, it was held that in inquiries 
preliminary to commitment it would bo waste of time and a vexation to the witnesses 
to insist on their being examined again in all cases;® and in a case where at the 
express request of the accused the witnesses were nob examined afresh but their 
depositions were only read over to them, it was held that there was no need for 
interference in the absence of prejudice to the accused.® 

2. Code of 1872 : — Section 328 contemplated cases in which only part of the 
evidence hud been recorded by the outgoing Magistrate; it did not contemplate 
cases where the whole of the evidence had been recorded by the first Magistrate.^ 

Under the First Proviso to Section 328 it would seem that where the 
accused exercised his option and had the witnesses vo-summoned the trial had to 


commence afresh. 

The case of one Magistrate succeeding another pending an enquiry prelimi- 
nary to commitment, was provided for separately by Section 329 of the Code of 1872 . 


Section 350 — Note 1. 

1. (1869) 4 JIad H 0 R App 42 h (43u). 

(1870) 2 N W P H C R 468 (470), Queen v. 
Kullian Shujh. 

(1867) 8 Suth W R Cr 59 (59), Queen v. 


Poorno Chundar Doss. 

2. {1867 7 Suth W R Gc Letters 3 (4). 

8. (1870 13 Suth W R Or 40 (41). Furmessur 
Singh v. Scroop Audhikaree» 

■1. See Note 2, Pt. 14. 
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3. Code of 1882 : — The wordinjj of the Section is appropriately altered to 
cover not only cases wliere a part of the evidence has been recorded, but also cases 
where the whole evidence has been recorded by the outgoing Magistrate. 

While under the Code of 1872 iJower to set aside the conviction on the 
ground of prejudice to the accused was given to all Courts of appeal and revision 
and to the District Magistrate. Section 350 of the Code of 1882 mentions only the 
High Court and the District Magistrate having sucli power. 

4. Act 18 of 1923 ; — Tlie words “in which proceedings have been .submitted 
under Section 349" have been added and make it clear that such proceed- 
ings also are not covered by this Section. Sub-Section 3 has been added and sets 

at rest the question whether the provisions of the Section applied to cases where 

the Magistrate ceases to exercise jurisdiction by reason of the transfer of a case 
from his file. The amendment endorses the view that had been followed already by 
the majority of Courts, that sucli cases also come within tlie scope of the Section. 


2. Scope and applicability of the section. 

It is a general principle of law that only a person wlio h,is heard the 
evidence in the case is competent to decide wliethor the accused is innocent or 
guilty. This Section is an exception to that rule and has been introduced purely for 
administrative convenience,^ It is obviously intended to meet the case of transfers 
of Magistrates from one District to another and to prevent the necessity of trying 
from the beginning all cases which may be part-heard at the time of such transfer." 
It applies as inucli to cases in whicli a Magistrate ceases to exercise jurisdiction by 

reason of the O uns/cr 0/ o cu,5c to another Court as to cases in which the Magis- 

trate ceases to exercise jurisdiction by reason of his own death or transfer to another 
post.^ 

The Seulion is wide enough to cover every trial or enquiry under tlie Code^ 
and is applicjible to summons cases as well as warrant cases. ^ Its application is, 
howe\ er, limited to -Vcf/fsiraies and not to Sessions Judges, so tliat a Sessions 
Judge is not empowered to try a case partly on evidence not recorded hy himself.*' 

^ consent will give the Sessions Judge such juiisdiction.' But 


Note 2. 

1. (1905) 2 Cri L Jour 820 (823): 1 Nag L R 

187, Lndya v. K^nperor. 

(1889) Ratanlal 472 (472), Queen-Kmpress 
V. iSesha. 

2. (1893) 20 Cal 870 (873), Hardtrar Sxn<jh 

V. Khcga Ojha. 

3. [SCO Note 17.] 

4. (1910) 11 Cri L Jour 440 (440) : 37 Cal 812, 

Anu Sheikh v. Jitu Sheikh. 

(1903) 9 Cri L Jour 278 (279) ; 1 Ind Cas 330 
(Cal), AH ilahomcd Khan v. 'I'arak 
Ohandta. Jianerji, Proceedings 
under S. 145 ate enquiries and 

S. 350 applies to them. 

(1924) 1924 Pat 786 (787) : 25 Cri L Jour 
89, i'ondi Singh v. SriOovind Singh. 
Sub-section 1 applies to proceedings 
under S. 145. 

(1879) 4 Cal L R. 452 (154), iSuroda Kant 
Ilog V. Korimnddi Afoonshee. Ap- 
plies to securitv proceedings. 

(1925) 1925 Oudh 228 (229) : 27 Oudh Cas 
323 : 25 Cri L Jour 1380, LiaiJ Xath 
Sah V. Kuiperor. (Do.) 

(1907) 0 Cri L Jour 1 (6) (Cal). Wahid AH 


Khan v. Kmperor. 

(1925) 1925 All 245 (245) ; 25 Cri L Jour 
651, Dasanti v. F.mpcror. Applies 
to enquiries under U. P. JIunici- 
palitics Act. 

[But see (1875) 23 Suth W R c r 02 
(02), (.him Chnrn Sen v. Kali i>!alh 
J>ass THsira.'-'. Decided with refer- 
ence to S. 530 of Code of 1872.] 

5. (1925) 1925 Oudh 228 (•>29) ; 27 Oudh Cas 

323 ; 25 Cri L Jour 1380, Baij Kath 
Sah V. Emperor. 

6. (Is'.M) TCP L R Cr 1 (1), Empress v. 

Kaluram. 

(1874) 21 Suth W R Cr 17 (l7), Queen v. 
(lopi Nnsheo. 

(18S1) 3 Mad 112 (113), Y'rtrada r.aiadu v. 

i^ueen. 

(1890) 1890 Pun Re Cr No. 1. page (2). Hula 
Sinffh V. Kinprr<^. 

(1912) 13 Cri L Jour SCI (sG2) ; 35 All 03, 
JJndri J'rasfit! v. Ktvpcrcr. 

(1902) 20 I3om 50 (53), J^fuperor v. Sahha- 
rrtfu I'anJuraffi. 

7. (1875) 23 Suth \V R Cri 50 (00), Queen v. 

liii ihoonalh 
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■where a Sessions trial had not begun, but only the preliminary proceedings ot 
swearing in the jury and reading out of the charges to them had been gone through*^ 
before a change of Judge took place, it was held that the successor could conduct 
the trial without going through the preliminary proceedings over again.® 

The application of the Section is not condned to the single occurrence of one 
Magistrate succeeding another as may be suggested by the use of the word “ second ” 
in proviso (a). On principle, if a second Magistrate can act on evidence recorded 
by his predecessors, there seems to be no reason why a third Magistrate should not 
act on evidence recorded by his predecessors.® 

Nor is there any distinction between cases where there has been a change 
of Magistrates in the course of the enquiry in the original Court and cases where 
the inquiry has been closed by one Magistrate in the original Court by an order of 
discharge and then re-opened by the Sessions Judge when another Magistrate has 
succeeded.^® 

This Section does not purport to deal with cases in which process has been 
issued by a Magistrate who has been transferred before the cases have come up for 
hearing. But it has been held that a similar rule must prevail and that if juris- 
diction may as a matter of course be exercised by the successor after evidence has 
begun, there seemed no reason why it should not be exercised where it has not 
been commenced. 

Whore a Magistrate is transferred pending a trial, but the case is also trans- 
ferred to his file for completion by him, there is no necessity for a de novo trial, 
there being no change of Magistrates, and the judicial mind brought to bear on the 
case throughout being the same. Neither this Section nor any other provides for 
such a case.^*'^ 

Similarly, where a Bench of Magistrates consisting of A and B hears a case 
but tho'dopositions are recorded by A and subsequently the Bench is dissolved and 
the case is transferred to A alone sitting singly, this Section does not apply and 
he is not bound to re-hear the witnesses already examined by him.^^* See also 
Note 14. 

This Section does not permit of a commitment by a Magistrate upon evi- 
dence recorded partly by himself and partly by a Magistrate who has not ceased 
to exercise jurisdiction.'^ 

Section 328 of the Code of 1872 was more restricted in its scope than the 
present Section, and did not allow of one M igisbrate’s deciding a case upon evidence 
wholly recorded by another. But on principles analogous to Section 323, the 


(1890) 1890 Pun Re Cri No. 1, page (2), 
Butn Stiujh V. Empress. Defect is 
a filial one and not a more irregu* 
liirity. 

(1901) 20 Bom oO (53), Emperor v. Saklta- 
rnm PnnJurany. 

(1903) 8 Cri L Jour 121 (123) (C.U). Durga 
Charan Sanynl v. Emperor. 

(1930) 1930 Ritii? 351 (354); 1930 Cri C.is 
992; 32 Cri L Jour 115, Nga San 
Tin V. Emperor. 

8. (1927) 1927 Bom IGl (162): 23 Cri L Jour 

402. Emperor v. Dorabji Pestonji 
Gora 

9. (1924) 1924 Mad 227 (228) ; 47 Mad 245 : 25 

Cri L Jour 50 5, V. Govindan Nair 
V. K. K. Krishnan Nair. 

10. (1931) 1931 Mad 488 (439): 1931 Cri Cas 


552 : 54 Mad 512 : 32 Cri L Jour 635, 
Nannreddtj'iri Lik<k nireddy v. 
Urganxpalli Muni Reddy. 

(1927) 1927 Pal 5 (6) : 27 Cci L Jour 1126, 
Diroya Sinih v E nperor. 

11. (1893) Rii.inlalG5-i(G54),(3ae«a-i?mprtfS«v. 

Govindj. 

12. (1898) 22 Ma I 47 (48). Queen-Empress v. 

Ahnballamatatn . 

12a (1935) 1935 Cal 287 (283. 289) : 1935 Orl Cas 
3 >2 : 62 Cal 253 ; 33 Cri L Jour 8o7, 
Abdul Hakim v. Fozu Mia. 

13. (1893-1900) 18 iS 1900 Low Bur Rul 52, 

Queen- E'lipreis v. N ja Shioe The- 

14. (1875) 23 Sutb W R Cri 59 (60), Queen v. 

Rujhoonatk Dass, 

(1877) Ritanlal 124 (125), Queen-Empress 
V. Bhikaiji. 
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High Courb declined to interfere when the accused was not prejudiced.^® 

Where evidence has been recorded wholly or partly by a Magistrate who 
has no jurisdiction, and the case is then transferred to the file of a Magistrate 
having jurisdiction, this Section does not apply, and such evidence cannot bo 
legally considered by the latter Magistrate; the trial must be held de novo}^ 

3. “Ceases to exercise jurisdiction." 

Where a Magistrate is transferred from one district to another, his jurisdic- 
tion ceases in the former district, when the transfer takes effect,^ and he can no 
longer be held to be the presiding officer of the Court from which ho was trans- 
ferred.® With his transfer his office qua the exercise of jurisdiction in any 
particular case in which he was engaged is vacated.® 

But the words “ ceases to exercise jurisdiction therein" do not mean that 
the Magistrate should have ceased to occupy the particular post, bub mean that he 
should have ceased to exercise jurisdiction in the enquiry or trial.* Thus the 
words would apply even to cases where the Magistrate s connection with a part- 
heard case is terminated by the transfer of the case to the file of another Ma«is. 
trate.® ^ 

A mere shifting of local areas from the jurisdiction of one Magistrate to that 
of another does not automatically remove cases from the file of the former, and the 
former will not automatically cease to have jurisdiction over such cases.® 

Nor does a Magistrate cease to have jurisdiction in a case merely by absent- 
ing himself from a subsequent bearing.^ 

i. “Is succeeded." 

When a new officer is appointed to any Magisterial office he becomes the 
successor of the outgoing Magistrate.^ Further, when a case is transferred from 
the file of one Magistrate to that of another, the former is succeeded by the latter 
in the sense that the latter exercises the jurisdiction over the case which had been 
exercised by the Magistrate who had begun it.® 

On the death of a Magistrate empowered under Section 30 of the Code, the 
District Magistrate, being the only remaining Magistrate in the district having 
powers under that Section, took upon his tile a case which was being tried by the 
deceased Magistrate. It was held that the District Magistrate must be regarded 
as having succeeded the deceased within the moaning of this Section.® 


15. (1875) 24 Sulh W R Cri 12 (13). U jal 
(lul V. ^amdar Mundal. 

IG. (1028) 1028 Cal 188 (183) . 55 Cul 65 : 20 Cri 
L Jour 464, Budhu Taiua v. E7n- 
peror. 

Note 3. 

1. (1881) 3 All 503 (565. 560) (F B), Empress 

V. Anand Stirup. 

(1002) 15 C P L K Cri 15 (16), Emperor v. 
Dhnndu Singh. 

(1896) 10 All 114 (115), liaUvanl v. Kishen. 
(1013) 14 Cti L Jour 230 (2401 ; 10 Ind Cas 
3H5(.-\ll) JJira Lai v Empcrur. 

2. (1021) 1024 AH 770 (771) ; 40 All 851 : 25 

Cfi L Jour 1277, Emperor v. linldeo 
Prasad. 

3. (1910) 11 Cri L Jour 410 (140) : 37 Cal 812, 

Ann Sheihh v. Jitu Sheihh. 

4. (1912) 1.3 Cri L Jour 218 (220) : SO Cal 781, 

Kudrutullah v. Emperor, 


(1000)4 Cl I L Jour 140 (14.')(All),i';mi)t’rt>r 

V Sged Sajjad liusnin. 

5. (1017) 1917 Upp Bur 11 (H); i7 Cri L Jour 
401 (40l). liaraehi v. Empiror. 

(1020) 1020 Riioo.j (604). 22 Gii L Jour 82, 
Itnpa Smi,h v. Emperor. ' 

0. (1912) 13 Cri L Jour 203 (iOl) ; 14 Ind Cas 

203 (.All). Mt. Muhnni v. Emi/eri r 
7. (1923) 1023 Oudb 163 (IG3); 25 Ci i L Jour 
198, Brij Bhukan v. Bum Ktnil. 

Note 4. 

1. (1893) R.it.'inlal 652 (651), Queen-Empress 

V. Govjnda. 

(1909)0 Cri LJour 278 (2.«^0) ; 1 Ind Oas 
336 (Cal), /1/i Aliihoiiied Khan v. Ta- 
rak Cluindra Banerji. 

2. (1910) 11 Cti L Jour 110 1440) : .37 Cal 812, 

Aiiu Sheihh V. Jiju Sluikh. 

3. (1917) lun Nii« 03 (01) ; 10 Cti L Jour 705, 

Qorelal v. Emperor. 
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5. "May act on the evidenod so recorded.” 

When the accused persons do not insist upon a re-hearing of the witnesses, 
a Magistrate succeeding another is entitled to act on the evidence recorded by bis 
predecessor or partly by his predecessor and partly by himself.^ 

The undermentioned cases which held that when a case is remanded for 
further enquiry to another Magistrate by a revision Court, the Magistrate must 
hear the evidence over again, are not really restrictive of the scope of Section 350, 
but are based upon the interpretation therein placed on the words — further en- 
quiry ’’ in Section 436,^”' 

But he cannot re-commence the enquiry and at the same time rely upon 
evidence already recorded." 

A statement of an accused was recorded by a Magistrate who was then 

• 

transferred. The case was subsequently committed to Sessions by his successor. 
It was held that the statement, though not recorded by the committing Magistrate, 
could nevertheless, in view of Section 350, be admitted in evidence in the Sessions 
case under S. 287.^ 

6. Delivery of judgment of predecessor. 

Section 350 gives a Magistrate jurisdiction under certain circumstances to 

decide a case upon evidence recorded by his predecessor, but does it give him a 
jurisdiction to deliver a judgment written by the latter ? According to the Cal- 
cutta High Court it does not, the reason being that the Magistrate who makes 
himself responsible for the judgment, must always be the Magistrate who. before 
delivery thereof, had considered the evidence on record fairly and had also 

listened to the arguments, if any, of the accused. 

The High Court of Madras and the Chief Court of Oudh take the opposite 

view. vU. that there is no irregularity in a Magistrate's pronouncing the judgment 
of his predecessor." at the same time, the former Court makes it clear that a 
Magistrate cannot be compelled to pronounce a judgment, of his predecessor and 
thereby adopt it as his own.=* The Allahabad High Court has considered the 
procedure as being at most an irregularity curable under Section 537 m the 
absence of prejudice to tho accused. 

Note 5. 

1 (1912) 9 All L Jouc (Notes) 3 (3). 

(1921) 1921 All 122 (122) : 43 All 450, Uam 
Devi V. (iovind Sahai. 

(1921) 1921 Pat 472 (473), Rfimlahlion 

ilahto V. Dmperor. 

(1891) 5 0 P L R Cr 20 (25). Empress v. 

[See (1912) 13 Cri L Jour 120 (121) : 

38 Cal 828, .Imodiuu/ast'c v. Dnrson. 

Case withdrawn by Sub-Divisional 
Magistrate from Bench of Magis- 
trates after some witnesses for pro- 
secution bad been examined — Sub- 
Divisional Magistrate disch.yging 
accused on ground that no evidence 
had been produced — Held that tho 
Sub-Divisioual Magistrate ought to 
have considered the evidence recor- 
ded by the Bench of Magistrates.) 
la (1912) 13 Cri L Jour 255 (255) : 14 Ind Cas 
607 (All), liam Dial v. Kmjieror. 

(1892) G C P L R Cr 11 (12), Empress v. 

Dulsslui. 

2. (1903-04) 2 Low Biir Rul 17 (IS), A'iHy-JSm- 


peror V. Nga Pc. 

(1927) 1927 Lah 238 (238) : 28 Cri L Jour 
302, Karlar Situjhv. Emperor. 

3. (1926) 1926 Lah 271 (271) : 7 Lah 70 : 27 
Cri L Jour 627, Ghulam Jannet v. 
Emperor. 

Note 6. 

1. (1924) 1924 Cal 55 (55) : 50 Cal 661 : 21 Ori 

L Jour 489, /Jaisnnt Charan Das v. 
Amin Ali. 

(1926) 1926 Cal 587 (539) : 27 Cri L Jour 
406, Mahomed liafique v. Emperor. 

2. (1908) 7 Cri L Jour 459 (459) (Mad), In re 

Sanlara Pillai alias Sankaranara- 
vand- 

(1933) 1933 Mad 251 (251) : 1938 Cri Cas 
365 : 34 Cri L Jour 117, Bhogale 
China Somayna, In re. 

(1925) 1925 Oudh 62 (63); 23 Oudh Cas 109: 
25 Cri L Jour 1075, Chayidika Pra- 
sad V. Emperor. 

3. (1917) 1917 Mad 340 (341) : 17 Cri L Jour 

166 (167): 40 Mad 108, In re Saeart- 

muthu Pillai. . _ 

4. (1923) 1923 All 27G (277) : 24 On L Jour 
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There is, however, certainly no provision in the Code for delivery of a 
judgment written by a Magistrate after he had ceased to have jurisdiction in the 
district;® a judgment so written is in fact no judgment at all.® 

7.' Proviso (a). 

The discretion given to a Magistrate by sub-section 1 to act or not to act in 
a trial upon evidence recorded by his predecessor is controlled by this proviso.' 
Under this proviso the accused is entitled to demand that witnesses already 
examined bo re-called and re. heard.® Refusal by a Magistrate to re-summon 
witnesses required by the accused is a defect which is not curable by Section 537.® 

But the proviso does not apply unless the accused asks for a re. hearing* and 
where a trial is impeached on the ground that a re-hearing was refused, it is 
insuflBcient to make a general allegation of such refusal, without any specific 
allegation as to the date when and the person to whom the application was made, 
and the order thereon.® 

The mere fact that at the time of the framing of the charge the accused 
stated that he did not wish the witnesses to be re-called, should not deter the 
Magistrate’s successor from acting under this Section,® and if a case is remanded for 
further inquiry, and in the meanwhile there is a change of Magistrates, the now 
Magistrate is bound to accede to the accused’s request under this proviso, notwith- 
standing that the remand had been made only for recording further evidence.^ In 
transferring a case it is doubtful whether a Magistrate could, either with or 
without the assent of tlie accused, impose a condition that there shall bo no 
re. hearing of the witnesses.® 

Should tlio accused or his pleader, in applying for a transfer, undertake not 
to exercise his right under this proviso, and should bo repudiate such undertaking, 
the Magistrate to whom the case is transferred is bound to consider the accused’s 
application for re-summoning and re-hearing the witnesses and is not controlled by 
any directions in this regard by the Court transferring the case to him.® 


173, Nur Muhammad Khan v. Em- 
peror. 

5. (1924) 1924 Cal 55 (55) ; 50 Cal 6G4 : 24 Cri 
L Jour 489, Eai'tnab Charan Das v. 
Amin AH. 

C. (1017) 1017 Cal 310 (310) : 13 Cri L Jour 10 
Ul), Chandra Kishore Itoy v. Em- 
peror. 

Note 7. 

1. (1030) 1920 Nag 59 (00) : 1930 Cri Cas 147 : 

31 Cri L Jour 282, Emperor v. J. D. 
Sane. 

(1934) 1934 Oudh 324 (325) : 1934 Cri Cas 
877 : 35 Cri L Jour 1147, Mamoor 
.l^i V. Abdul Salam. Right of ac* 
cased to iusi$>t ou having his case 
decided ou evidence airoady re- 
corded. 

(liut compare observations in (1035) 
1935 Mad 313 (319) : 1935 Cri Cas 
381 ; 30 Cri L Jour 1205. Mudda 
Veernppa v. Emp. ror.] 

2. (1900 02) 1 Low Bur Rul 139 (140), U. 

\Varadama v. Emperor. 

3. (1398) 25 Cal 803 (808), Comer Sirda v. 

Empress on the complaint of All 
Sheikh. 


(1903) 1903 Pun Re Cri No. 3, (pp. 9, 10), 
Amir Khan v. Emperor, ' 

(1018) 1918 Low Bur 63 (03) : 9 Low Bur 
Rul 92 : 19 Cri L Jour 321, Ilnin 
Yin V. Than Pc. 

(1925) 1925 All 245 1245): 25 Cri L Jour 
051, iJrtSfiHfi V. Emperor. 

(1921) 1921 .Ml 35 (30): 22 Cti L Jour 008. 
Chajju V. Emperor. 

1.(1920) 1920 Pat 093 (094); 22 Cri L Jour 
82, liupa Sinijh v. Emperor. 

(1918) 1918 All 279 (281): 40 All 307; 19 Cri 
L Jour 378, Ham Dass v. Emperor. 

5. (1923) 1923 Cal 320 (320); 23 Cri L Jour 
502, Azxz Mandal v. Girish Chandra 
Choudhtiry. 

0. (1912) 11 Cri L Jour 175 (176): 19] ' r.n 
Biir Rul 151, .Vj/a Po Tein x.Kmpe- 
ror, 

7. (1927) 1027 Pat 5 (0) : 27 Cri L -Jour 1125, 

Daroga Sin(ih Kin>i-E?iiperor. 

8. (1930) 1930 Lah 108 (170); 1930 Cri C.as 

174: 31 Cri L Jour 257, llarnam 
Singh v. Jngat 

9. (1918) 1918 All 279 (281); -10 All 307; 19 Cri 

L Jour 378, Afss v. Emperor 

Obiter. 
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The accused’s right is to have the witnesses re-summoned and re^heard and 
not merely that their former statements be read out to him.^^ He cannot be 
asked to pay the expenses of re-summoning the witnesses.^^ finiiiur j • 

The extent of the right of the accused is only to have the witnesses re-called 
and re-examined. He is not entitled under the proviso to claim a' rd-lieiring on 
the ground that his pleader s arguments were not heard by the previous Magis- 
trate.^^ Where, after a charge is framed in the trial of a warrant case, the cas6 
comes before a new Magistrate and the witnesses are re-summoned and re-heard as 
required by the accused, he is not entitled to have the prosecution witnesses 
re. called again for further cross-examination.^^®' It is open to an accused who has 
demanded the re-summoning and re-hearing of witnesses under this proviso, to ask 
that the evidence of any particular witness should not be taken afresh.^*^ Where 
witnesses for prosecution are re-summoned for examination at the instance of the 
accused under this proviso, the order in which they should be examined-in-chief 
rests with the prosecution. •' 
This Section in no way afifects the provisions of Section 33 of the Evidence 
Act, and if at the instance of the accused a de novo trial is conducted, but one of 
the witnesses cannot be re-summoned because he is dead, his evidence may 
nevertheless be admitted under Section 33 of the Evidence Aot.^* 


8. Application for de novo trial, when to be made. 

The time when the accused may apply under proviso (a) is when the second 
Magistrate commences his proceedings ; that is, when the case is called on with the 
Magistrate on the Bench, the accused in the dock and the representatives for the 
prosecution and for the defence (if the accused are defended) are present in the 
Court for the hearing of the case.' An application after the judgment has been 
written by Magistrate and before it is pronounced by his successor, is not maintain- 
able ; the reason is that the mere pronouncing of a judgment is no part of the 
trial, as the trial is complete with the determination of the guilt or innocence oi 

the accused.” 


(1918) 1918 Nag 22 (26) : 19 Cri L Jour G&7, 
Jamjilal v. Emperor. 

10.(1020) 1920 LaU 344 {314); 22 Cri L Jour 
119, Mamjal Simjh v. Emperor. 

11 (191D) 1915 Low Bur i07 (1) (107) : 15 Cri L 
Jour CS7, Elias v. Eza Kiel. 

(1935) 1935 Rang 108 (100): 1935 Cri Cas 
317 : 13 R-uig 297 : 36 Cri L Jour 953, 
Mauyi<j Chit Tay v. Mauny Tun 
Eyun. Magistrate should, under 
discretion conferred by S. 544, infra, 
order Iho expenses of witnesses to 
be paid by the Government. 

12. (1933) 1933 Mad 841 (842): 1933 Cri Cas 
1518: 35 Cri L Jour 79, Ramanna v. 
Emperor. 

I2a(1930) 1935 Mad 258 (259): 1935 Cri Cas 
332, Edtoard Philbert v. Emperor. 

12b (1935) 1935 Mad 3181319): 1036 Cri Cas 381 : 

36 Cri L Jour 1265, ^ludda Veerappa 
Y. Emperor. In such a case the 
Magistrate cannot hear the witness 
unless he decides to exercise his own 
option under the Section to ro-sum* 
mon witnesses and re*commence the 
proceedings. 

(1931) 1934 Nag 209 (213); 1934 Cri Cas 


980; 36 Cri L Jour 41, Sheikh Ibra~ 
7iim V. Emperor. Previous deposi- 
tions of particular witnesses, taken 
as part of record with express con- 
sent of accused's picador and after 
due consideration if accused would 
be prejudiced by such course — Held 
not illegal. 

12c (1934) 1934 Nag 209 (211): 1934 Cri Cas 
980: 36 Cri L Jour 41, Sheikh lbra‘ 
hiyn v. Eynperor. 

13. (1927) 1927 Lah 332 (833); 8 Lah 570: 28 
Cri L Jour 451, Lekal v. Eynperor. 
Disapproving of 1922 Lah 49. 

Note 8. 

1. (1893) 25 Cal 863 (865), Comer Sirda v. 

Quecyi’Eyyipress. 

(1922) 1922 Lah 49 (54) ; 3 Lah 115 : 23 Cri 
L Jour 330, Sahib Dui v. Emperor. 

2. (1933) 1933 Mad 251 (251) : 1983 Cri Cas 

365: 34 Cri L Jour 117, Bhogole 
China Somayya, In re. 

[See also (1917) 1917 Mad 340(341): 
17 Cri L Jour 166 (167): 40 Mad 108, 
in re Savarimuthu Pillni. Question 
raised but not decided. 

(1925)1925 Oudh 62 (63); 28 Oudh 
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The option given to the acdusdd • cah’^be^exercrsed by-'h1m- only^onc'e} 
An accused 'svbo has asked for a re. hearing of the witnesses could change his mind 
and leave the Court free to exercise its statutory option to act upon the evidence 
already recorded * 


9. Who can demand de novo trial. 

The proviso is entirely in the interests of the accused and it is for him to 
say who is to be re. summoned and re-heard. The complainant has no privilege 
under Section 350, and cannot demand a de novo trial. ^ 


10. Proviso, if applioable to inquiries. 

This proviso is limited to criminal trials and is not applicable to enquiries} 
Thus it does not apply to enquiries preparatory to a commitment® or to proceedings 
in warrant cases before a charge is framed, such proceedings being held to amount 
only to enquiries.® The Lahore High Court, however, in the undermentioned case, 
seems to hold the view that the proviso is available to an accused even in proceed, 
ings prior to the framing of a charge.* The Sind Judicial Commissioner’s Court 
has also held that a trial within the meaning of the proviso does not commence 
with the framing of the charge in warrant cases but commences when the accused 
appears or is brought before the Court under Section 252 and that, therefore, the 
proviso applies even to cases where a charge has not been framed.*^ 

As to whether proceedings under Chapter 8 of the Code are enquiries or trials 
within the meaning of this Section, there is a ditlereuco of opinion. In a Full Bench 
case of the Madras High Court, Ayling J., was of opinion that they were only en- 
quiries, while Wallis J., was of the opinion that they wore trials} It was also held 
in an earlier Calcutta case that there was sq much similarity in substance between 
inquiries into offences and inquiries for taking security that the proviso should bo 
equally applicable to both.® Whether or not the i)roviso to Section 350 applies 
swo viyore to proceedings under Chapter VIII, it has boon definitely licld tliat the 
proviso is nevertheless applicable by virtue of the provisions of Section 117, 
Clause (2).^ 


Gas 109 : 25 Cri L Jour 1075, Ohan~ 
diha Prasad v. Kin<j Empcr<jr.'\ 

3. (1930) 1030 Nag 5D (60) : 1930 Cri Gas 147 ; 

31 Cri L Jour 282, Emperor v. J. li. 
Sane. 

4. (1920) 1926 Mad 815 (81G): 27 Cri L Jour 

659, In rc Arulay. 

[But BOO (1930) 1930 Nag 59 (GO): 
1930 Cri Cas 147 : .31 Cri L Jour 2S2, 
Emperor v. /. B. Sane. Which 
scorns to say that accused cannot 
cbiiuge his mind ] 

Note 9. 

1. (1925) 1926 Mad 3l7 (317) : 26 Cri L Jour 
526, Kudi'jahtpudigadu, In re. 

(1926) 1920 Mad 815 (810): 27 Cri L Jour 
659, In re Arulay. 

Note 10. 

1. (1923) 1923 Cal 483 (484) : 21 Cri L Jour 
• 569, Syed SadaU lieza v. Sachindra 

Nath hoy. 

(1920) 1920 Mad 337 (341, 312) : 43 Mad 
511 : 21 Cri L Jour 402 (FB), Yelu- 
churl V enhatachennayya v. Empe- 
ror. 

(1924) 1924 Pat 786 (787) : 25 Cri L Jour 
89, SoTidi Singh v. SriGoi'incZSirty/j. 


(1931) 1031 Mad 488 (189): 1931 Cri Cas 
552 : 54 Mad 512 ; 82 Cri L Jour 635, 
Nanureddiejari Lakshmi Reddy v, 
Uragnnapalle Muni Reddy. Obiter. 

2. (1930) 1930 Cal 0G6 (068): 1930 Cri Cas 

1058 : 32 Cri L Jour 243, Panchanan 
Sircar v. Emperor. 

(1909) 9 Cri L Jour 110(116): 32 Mad 218, 
1‘alaninndi Ciounditn v. Emperor. 

3. (1023) 1923 Mad OGO (GGl): 46 Mad 719: 24 

Cri L Jour 192, Ramanathan Chetti- 
nr V. King Emperor. 

4. (1922) 1922 Uih 49 (54): 3 Lah 115: 23 

Cri L Jour 330, Sahib Din v. Empe- 
ror. 

la(1931) 1934 Sind lOG (110); 1931 Cri C.is 
831 : 28 Sind L R 239 : 35 i f, Jour 
1261, Labsing v. Emperor. Tran-itGr 
o( Magistrate before framin ; of charge 
— Accused is entitled tc) have wit- 
nesses, .alrciidv exantiuod. re-called. 

5. (1920) 1920 Mud 337 (:lll, 31 U : 13 .Mad oil : 

21 Cri L .Jour 102 (i'B), Y cluchuri 
V cnhat'.icltennnyya v. Empiror . 

6. (1879) 1 Cal L li 152 (151), i^uroda 7Cani 

Roy V. Korimudih Moonshec. 

7. (1920) 1920 Mad 337 (342. 341); 13 Mad 
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11. Duty of Magistrate under Proviso (a). 

This Section does not require that the Magistrate shall ask the accused if 
he ^Yishes to exercise the right^ though it would be desirable and proper that the 
accused should be informed of his rights under the proviso.* But the failure to 
do so is only an irregularity which is curable by Section 537.* 


! 


12. Re.commence the inquiry or trial. 

It may be right to describe a fresh inquiry as a novo trial” when a Magis- 
trate sno vioUt decides to re-commence the trial ; but when proviso (a) is brought 
into force there does not seem to be any question of ‘de novo trial” the right given 
to the accused being only to have witnesses re-heard} 

\Yhether the Magistrate acts suo niottt and grants a de novo trial or accedes 
to the demand of the accused his duty is to re-summon and re-hear the witnesses 
and not merely to allow further cross-examination} The object in granting a re- 
hearing is to enable the Magistrate who hears the case to judge of the credi- 
bility of the witnesses by their demeanour. This object is lost if the witnesses are 
not examined again but only cross-examined.* Where the Magistrate permitted 
the re-hearing of witnesses but the prosecution declined to examine them again, and 
the accused without raising any objection only cross-examined those witnesses, it 
was held that the provisions of Section 350 were not complied with and 
it was impossible to say that the accused were not prejudiced.* Merely read- 
ing one's depositions to the witnesses* or exhibiting them® is not re-hearing them. 

When a superior Court directs an inquiry by a Magistrate other than the 
one who originally heard the case, the provisions of Section 350 debar it from 
directing that the case should be proceeded with from a particular stage.'^ Where 
such a direction was made and on the case going back it was found that the origi- 
nal Magistrate had been transferred, it was held that the directions did not apply 
to his successor.® The same may be said of transfers; the operation of Section 350 
cannot be checked by any restrictions in the order of transfer.® As to instances 
where the High Court has ordered re-inquiry from a particular stage where the 


511 : 21 Cri L J 402 (F B). YeluchuTi 
Vcnliatachcnnayya v. Emperor. 
(1925) 1925 Oudh 228 (229); 27 Oudli Cas 
323 : 25 Cri L Jour 1360, Baij Kaili 
Sah V. Emperor. 

Note 11. 

1 . (1912) 14 Cri L Jour 175 (176): 1912 Upp 

l^iur Rul 151, Nya I'o Tein v. Em- 
peror. 

2 . (1900-1902) I Low Bur Rul 238 (239). Chit 

Tun V. Crown. 

(1902) 1 Low Bur Rul 237 (288), Crown v. 
Chit Yc. 

(1897-1001) 1 Upp Bur Rul 87. 

(1917) 1917 Upp Bur 11 (11) : 17 Cri L Jour 
401 (401): 2 Upp Bur Rul 108, 

Jiarachi v. Emperor. 

3. (1884) 1884 Pun Ro Cri No. C, (p. 8), Kesra 

Jtovi V. The. Empress. 

(1903) 1903 Pun Re Cri No. 3, (p. 10), Amir 
Khan v. Emperor. 

Note 12. 

1.(1925) 1925 Mad 317 (317): 26 Cri L Jour 
526, Kudiifalapudigadu, In re. 

(1935) 1935 Mad 318 (319): 1935 Cri Cas 
381 : 36 Cri L Jour 1265. Mudda 
Veerappa v. Emperor. 


2. (1926) 1926 Sind 158 (159): 20 Sind LR 50: 

27 Cri L Jour 332, Sidik\. Emperor. 

3. (1926) 1926 Sind 158 (159) : 20 Sind L B 50 : 

27 Ori L Jour 332, Sidikv. Emperor. 
(1918)1918 Low Bur 63 (63): 9 Low Bur 
Rul 92 : 19 Cri L Jour 321, 3nin 
Yin V. Than Pe. 

(1925) 1925 Mad 1280 (1281): 26 Cri L Jour 
1596, Naroijana Beddi v. Elumalai 
Bojanna. 

4. (1907) 6 Cri L Jour 431 (432) (Cal), Sobh 

Nath Singh v. Emperor. 

5. (1920) 1920 Lah 344 (344): 22 Cri L Jour 

119, lilangal Singh v. Emperor. 
(1870) 13 Suth W R Cr 40 (41), Purmessur 
Singh v. Soroop Audhikharee. 

(1918) 1918 Low Bur 63 (68): 9 Low Bur 
Rul 92: 19 Cri L Jour 321, Hntn 
I'in V. TJian Pe. 

6. (1923) 1923 Mad 32 (33); 46 Mad 117: 23 

Cri L Jour 748, K. K. Kumar Haji, 
In re. 

7. (1901) 28 Cal 594 (597), Sheoprakash Singh 

V. W. D. Bawlins. 

8. (1898) 25 Cal 863 (864), Corner Sirda v. 

Queen-Empress. 

9. (1930) 1980 Mad 983 (984): 1980 Cri Cas 
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accused undertakes not to ask for a re^triai, see the undermentioned cases. 


13. From what stage inquiry may be re-c mmenced. 

When a Magistrate succeeding another elects to conduct a de novo trial, ho 
cannot summarily dismiss the complaint under Section 203, it being no longer a 
question of deciding whether or not proceedings should be taken on the com- 
plaint.^ Nor can he refer the matter to the police under Section 202. The inquiry 
which he can re-commence is the inquiry as defined in Section 4 which does not 
include a reference to the police.^ 

It has been held by the High Court ofMadras that a Magistrate who re-com- 
mences an inquiry or trial does not thereby modify its nature or the stage at which 
it has arrived. Thus where the proceedings re-commenced are only an inquiry, they 
are re-commenced as an inquiry, and whore they have developed into a trial stage 
they are re-commenced as a trial, i. e. a proceeding in which a charge has been 
framed ; in other words, a charge once framed is not wiped out or cancelled by 
a de novo trial.® A similar view has also been taken by tho Allahabad High Court 
in a recent decision.®^ The Chief Court of Oudh has held that whatever might bo 
the interpretation as regards cases falling under tho first .sub-section proper, this 
principle will apply to cases of ro. hearing under tho proviso (a) and that a charge 
once framed is not wiped by granting such a ro-hcaring.‘ Tho Chief Court of the 
Punjab appears to bo of tlie same viosv as that of tho High Court of Madras.® On 
the other liand, the Judicial Commissioner's Courts of Nagpur® and Peshawar’ and 
the Chief Court of Lower Burma,® huvo taken the view that, whore a re-hcaring is 
granted, all tho previous proceedings, including the charge framed, are wiped out. 

Where a number of accused persons are proceeded against some of whom 
are discharged and thereafter tho proceedings are transferred to the file of another 
Magistrate, tho order of discharge is not thereby cancelled.® 


14. Case coming again before original Magistrate. 

W hen a Magistrate is transferred and a case which waspending before him 

IS taken up by his successor and the trial started afresh, the proceedings, which 
had already been taken before the transferred Magistrate, are wiped out and such 


1199: 32 Gri L .Tour 226, Jidifiaia-njifi 
Thevar v. Tf. Suhhan. 

10. (1901)1 Gri L Jour iC, (19) (Cal), Kishori 
Gir V. liatn Xurayan Qir. 

(1925) 1925 Cal 172 (173): 2G Gri L Jour 
313, Ninnal Kumar Singh v. The 
Commissioner of Income-tax, Bcnyal. 
(1933) 1933 Nag 2G9 (270): 1933 (^ri Gas 
1003: 34 Gri L Jour 1172. Krishna 
J/urari Lai v. Emperor. Case 
transferred by High Court— Order 
made under S. 5GI-A that the pro- 
ceedings must commence from exa- 
mination of accused. 

Note 13. 

1. (1S94) < C P D R Cri 36 (37), iSaliram v. 

Baldco. 

2. (1880) 9 Mad 282 (282), Sndagopachariar v. 

liughav'tcliariar. 

3. (1915) 191.5 Mad 23 (24): 15 Cri L Jour 073: 33 
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Nalam Krishna How. 

(1933) 1933 Mad 041 (811); 1933 Gri Cas 
1513. .35 Cri L Jour 79, J'amanna y. 
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1 (2), Bugtha Sinhndri Xaidu v. Be- 
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Emperor. 
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ivar Sen v. Emperor. 

5. (1903) 1003 Pun Ro Cri No. U, (pp. 38, 39) 

2’he Crown v. Xathu. 

C. (1931) 1931 Nag .39 (40); 1981 Cri Cas 2M: 

27 Nag LR 13: :S2 Cri L Jour o03, 
Shenraisai v. Dani. 

(1894) 7 CPLR Cri 36 (38). Brir-m v. 

7. (1933) 1033 Pesh 78 (79) ; V.V'B, Cii Cas 1311: 

35 Cri L Jour 170, tlakiin v. 

tlaji Abdul .1 :i :i. 

3. (1903-04) 2 Low 15ur Kul 17 (l^'j, King-Em- 
peror V. .Y./rt i f. 

(1918) 1918 Lov.- Lur C.r: (63): 9 Low Bur 
Rul 92; 19 Cri L Jour 321, Hnin 
1 in V. Than l‘e. 

9. (1899) 1 Bom L K 782(783). (^uccn-Empress 
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Magistrate has no jurisdiction on the case coming hack to his file to proceed -with 

the trial from the point where he himself had left it.^ See also Note 2, Pis. 12 
j TO ‘531 9;n:r. .-ai s ; •’.‘m vfMjpfii es.sjs re::./ moil 8t 

ciTifi I vn,. • ' ^ 


15. Proviso (b). , • • 

Prejudice to the accused . — A judgment arrived at by a Magistrate upon 
evidence not wholly recorded by himself is considered by the framers of the Code 
to be of such infirmity that it is liable to be set aside without an .appeal, provided 
that the accused has been actually prejudiced thereby.^ 

It does nob matter whether the accused did or did not object to the 
procedure, nor is it necessary to consider whether or not he had a reasonable 
opportunity of entering a protest thereto ; the real question is whether he was 
prejudiced by the course adopted.^ If he was, the conviction will be set aside ; ^3 if 
he was not, the High Court will refuse to interfere.'* 

In a case of defamation it was held that though the Magistrate’s deciding 
the case upon evidence recorded by his predecessor was not without jurisdiction, 
still it was difficult to see how a Magistrate could adequately decide such a case 
without having had the complainant examined before him.® 

Under the proviso a District Magistrate can set aside convictions by Magis- 
trates subordinate to him. This would include First Class Magistrates even though 
no appeal lies to the District Magistrate from convictions by the former ; for as 
pointed out in the undermentioned cases® which discussed the meaning of the words 
"inferior” and " subordinate” occurring in Sections 435 and 437, Section 17 makes 
all Magistrates in the district subordinate to the District Magistrate. 

See also the undermentioned case.^ 


16. Sub-section 2. 

It is a general principle of law that evidence taken by one Magistrate is not 
evidence in a trial before another, unless some provision of law expressly makes it 
so.* There is nothing in Section 346 enabling a Magistrate to whom the case is 
referred, to act on the evidence recorded by the referring Magistrate; and sub- 
section 2 of Section 350 expressly makes the provisions of the Section inapplicable 


V. FaJeira. 

Note 14. 

1. (1925) 1925 Mad 174 (174): 2G Cri L Jour 
510. Sardar Khan Sahib v. Athanulla. 
(1927) 1927 Mad 81 (82): 28 Cri L Jour 23. 
Sriranga ChetUar v. Subratnania 
Asari. 

(1919) 1919 Pat 311 (311): 20 Cri L Jour 
820, Jago Singh v. h'mperor. 

(1919) 1919 Pat 578 (580): 20 Cri L Jour 
638, Daro/a Ckoudhuru v. Emperor. 
(1934) 1934 Mad 475 (475) : 1934 Cri Cas 
801:67 Mad 1019: 35 Cri L Jour 
1.3G3, Ramalingam Pillai v. Evipo- 
ror. 

Note 15. 

1. (1875) 23 Suth W R Cr 59 (GO), Queen v. 

Jiaghunath Das. 

(1912) 13 Cri L Jour 218 (220) : 39 Cal 781, 
Kudrutnllah y. Emperor. Prejudice 
must be sliown. 

2. (1918) 1918 All 56 (CO) : 41 All 116: 19 Cri 

L Jour 1004, Ma(/tMrrt v. Emperor. 

3. (1917) 1917 Upp Bur 11 (11) : 17 Cri L Jour 

401 (402) : 2 Upp Bur Rul 108, Bar- 


achi V Emperor. 

(1900-02) 1 Low Bur Rul 288 (240), Chit 
Tun V. Crown. 

(1892) 14 All 346 (347), Qtiecn-Empressy. 
Bashir Khan. 

4. (1884) 1834 Pun Re Cri No. 6, (p. 8), Kesra 


Ham V, Empress. 

(1875) 24 Suth W R Cc 12 (12), The Queen 
V. Ilaghoo Dome. 

(1889) 1889 All W N 161 (161), Queen-Em- 
press V. Bansi Singh. 

1905) 9 Cal W N 285a (286n). 

1909) 10 Cri L Jour 492 (493): 4 Ind Cas 
67 (Cal), Bruidaban Chander Das v. 
Ishaqudiyi Choudhury. 
n 8851 7 All 853 (854). Oueen-Emvress V. 


Laskari. 

(1836) 12 Cal 473 (477) (P B), Opendro Nath 
Ghose V. Dukhini Bewa. 

(1884) 8 Mad 18 (19) (P B), In the matter of 
the Petition of Padmanabha. 

7. (1884) 9 Bom 100 (102, 103), Queen-Empress 
V. Pirya Gopal. 

Note 16. ^ , 

1. (1923) 1923 Mad 327 (327): 24 Cn L Jout 
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to proceedings stayed under Section 346.* Hence, it follows that a Magistrate 
hearing a case sent to him under Section 346, must hear the same de novo and 
cannot, act on evidence already recorded by the Magistrate who transferred the 
-case.* 

Under Section 349, ante, it is in the discretion of the superior Magistrate to 
whom a case is referred, to act or not to act upon evidence already recorded by the 
Subordinate Magistrate.* The addition of the words "or in which proceedings have 
been submitted to a superior Magistrate under Section 349” makes it clear that 
nothing in this Section will apply to cases submitted under Section 349. The 
discretion, therefore, that the superior Magistrate has under Section 349, is 
uncontrolled by the proviso to Section 350 and he, therefore, cannot be compelled 
-to hold a de novo trial.® 

17. Sub-section 3 — Transfer of cases. 

The earlier view was that the provisions of 'this Section did not apply where 
a change of Magistrates had occurred by a transfer or withdrau al of a case from 
the file of one Magistrate to that of another.^ But latterly it was recognised that 
the Section applied even to such transfers or withdrawals.* The recent introduction 
of sub-section 3 gives effect to the latter view.® 

It has been pointed out that, though Section 350 is applicable to cases 
transferred or withdrawn from the file of one Magistrate to that of another, it is 
desirable that the second ^fagistrato should commence the hearing de novo} 


■113, China Venku Naidu, In re. 
(1933) 1933 Sind 191 (191): 1933 Cri Cas 
572 : 27 Sind L R 266 : 34 Cri L Jour 
719, Sher Khan v. Kmperor. 

2. (1901) 1 Cri L Jour 1056 (1057) : 17 C P L R 

Cri 159, Emperor v. Ooknl. 

3. [See Note 5 to S. ,340.] 

4. (1892) 2 Woir 428 (129), In re Eaghava 

Naiko. 

5. (1926) 1026 Sind 48 (48) : 18 Sind L R 216 : 

26 Cri L Jour 1363, King-Emperor 
V. Dodo. 

[Sco also Note 12 to S. 349.] 

Note 17. 

i. (1005) 2 Cri L Jour S20 (823) : 1 Nag L R 
187, Lndpa V. Emperor. 

(1890) 12 .'ill 66 (68), Queen-Empress v. Tin- 
dha. 

(1889) 1889 All W N 130 (130), Queen-Em- 
press V. Angnu. 

(1900*02) 1 Low Bur Rul 2S7 (288), Croien v. 
Nga Chit Tit. 

(1900) 2 iVcir 152 (153), In re Tota Ven- 
kanna. 

(1891) 2 Weir 090 (090), In re Sundarnier. 
(1900-02) 1 Low Bur Rul 301 (301) (F B), 
Croten V. Nga Ta Lok. 

(1897-1001) 1 Upp Bur Rul 87. Queen-Evi- 
press V. N'ja Po Min. 

(1875) 24 Suth W R Cri 53 (54), Queen v. 
Khan Mahomed. 

(1907) 6 Ori L Jour 434 (488) (Cal). The De- 
2 >uty Legal Pemcmbranccr v. U pen- 
dra Kumar Oltosc. 

(1902) 15 0 P L R Cri 66 (08), Emperor v. 
Kasim. 


(1904) 17 C P L R Cri 159 (160), Emperor 

V. Ookul. 

(1918) 1918 Nag 22 (25) : 19 Cri L Jour 657, 
Jangilal v. Emperor. 

(1870) 14 Suth W R Cr 3 (.3), Kopil Nath 
Sahi V. Koneeram. 

(1925) 1925 Mad 174 (175): 26 Cri L Jour 
510, Sardar Khan Sahib v. Athanlla. 

(1903) 6 Oudh Cas 192 (193), Puranv. King- 
Emperor. 

2. (1909)9 Cri L Jour 146 (146): 32 Mad 213, 
Palaniandi Gotindan v. Emperor. 

(1908) 7 Cri L Jour 220 (223) : 35 Cal 457, 
Mohesh Chandra Saha v. Emperor. 

(1012) 13 Cri L Jour 218 (220): 30 Cal 781, 
KudrutuUah v. Emperor. 

(1917) 1917 Upp Bur 11 (11) : 2 Upp Bur Rul 
108 : 17 Cri L Jour 401 (101). Bara- 
chi V. Em peror. 

(1920) 1920 Put 093 (694); 22 Cri L Jour 82, 
Pupa Sinoh v. Emperor. 

(1914) 1011 All 45 (16): 36 All 315: 15 Cri L 
Jour 354, Emperor v. Nanhua. 

(1018) 1018 .\11 270 (281) : 40 All 307 : 19 Cri 
L Jour 378, Pam Das v. Emperor. 

(1919) 1919 Low Bur 50 (50) : 20 Cri L Jour 
496, Gnnga Chetty v. Emperor. 

(1918) 1918 Nag 142 (143): 20 Cri T. Jour 
41. Akhar AH v. Emjtcror. 

(1928) 29 Cri L Jour 221) (229): 107 liul C.as 
160 (Pat), Chnnnu Prasad Singh v. 
Emperor. 

8. (1930) 19:10 Mad 08:1 JOsl): 1030 Cri Cas 
1199 : 32 Cri L Tour 226, Pamaswami 
Thevon v. M. Suhban. 

4. (1919) 1919 Low Bur 10 (51) : 20 Cri L Jour 
496, M. ilohman v. Abdul Sa7nad. 
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Sec. 350. A 


350-A. No order or jtidgment of a Bench of Magistrates 

shall he invalid hy reason only by a change having 
lutioroTlencher^* occurrcd in the constitution of the Bench in any 

case in which the Bench by which such order or 
judgment is passed is duly constituted tinder Sections 15 and 16^ 
and the 3£agistrates constiMing the same have been present on the 
Bench throughout the proceedings. 

Synopsis. 


Note No. 

Scope of the Section. 1 

“Duly constituted under Sections IS 

and 16.’ 2 

“And the Magistrates constituting the 
same have been present throughout 


Note No. 

the proceedings.” S 

Non-compliance with the Section — 

Effect of. 4 

Transfer of case from a Bench of Ma- 
gistrates to a Magistrate. S 


Other Topics. 

Absence of some Magistrates but remaining Absence of quorum — Effect. See Note 2, Pt. 3. 
enough to form the quorum. See Note 2, Judgment by Magistrate who had not heard. 
Pts. 1 and 2. See Note 1, Pts. 1 to 4. 


1. Scope of the Section. 

Before the introduction of this Section into the Code by the Amending 
Act of 1923, it was uniformly held that where a judgment was delivered by the 
necessary quorum of Magistrates who had been present throughout the trial, the 
judgment would be perfectly valid though some other Magistrates had also been 
present at the earlier stages of the trial;*® but there was a difference of opinion 
on the question whether a judgment delivered by a Bench of Magistrates some of 
whom had not heard the whole of the evidence could be considered to he a valid 
judgment. According to one view the fundamental principle of law is that no 
person who has not heard the whole of the evidence is competent to pass or take 
part in passing the judgment in the case, and that a judgment so passed is a nul- 
lity.* Another view was that there was no such principle as that stated above 
and that the only question in each case was whether the accused was prejudiced 


Section 350-A — Note 1. 
la {1901) 6 Cri L Jour 43 (44); 3 Nag L R G7, 
Balhhadri Bani v. Tribhubayi Nath. 
(1917) 1917 All 379 (379): 18 Cri L Jour 
749 (749), Khuda Buhsh v. Emperor. 
Where uo quorum was enjoined, two 
were held sufficient. 

(1914) 1911 Mad 139 (139): 38 Mad 797 : 15 
Cri L Jour 549, Venhatrama Iyer v. 
Swaminntha Iyer. 

(1923) 1923 Oudh 1G3(1C4) : 25 Cri L Jour 
198, Brij Bhukhan v. Bam Kirat. 

1. (1919) 1919 Sind GG (6G) ; 13 Sind L R ICG : 

20 Cri L Jour 769, Emperor v. 
Nihchal. 

(1921) 1921 Lab 135 (136): 2 Lah 237;22 
Cri L Jour llQ.Girdhariw Emperor. 
(1916) 1916 Mad 810 (811): 16 Cri L Jour 
189 (489): 38 Mad 304, In rc Subra- 
mania Ayyar. 

(1919)1919 Upp Bur 29 (29): 3 Upp Bur 
Kul 118:20 Cri L Jour 33G, Nya 


Paik V. Nga Sate Hlaing. 

(1917) 1917 Low Bur 79 (79): 8 Low Bur 
Rul 463 : 18 Cri L Jour 96, Itala v. 
Emperor. 

(1806) 23 Cal 194 (195), Damri Thakur v. 
Bhowayii Sahoo. 

(1922) 1922 Lab 137 (138): 22 Cri L Jour 
511, Abdul Ghani v. Emperor. 

(1895) 18 Mad 394 (394), Empress v. Bas- 
nppa. 

(1891) 2 Weir 13 (13), Benganathan. In re. 

(1921) 1921 Bom 44 (45) : 22 Cri L Jour 615, 
Gangappa Irappa Sartcad v. Em- 
peror. Decided on tbe particular 
Government Notification. 

(1373) 8 Cal 754 (755), Sufferuddin v. Ibra- 
him. 

(1022) 1922 Oudh 21 (22): 25 Oudh Ca8l82; 
23 Cri L Jour 69G. Sultan v. Sham- 
shcr. One Magistrate recording evi- 
dence, others attending to other 
work. 
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hy the course adopted.^ In this view it was held that a Government notification 
under Section 16, Clause (c), which provided that “if any case is adjourned 
and the members at the adjourned sessions are not the same as sat at the first 
hearing of the case, the provisions of Section 350 of the Criminal Procedure Code 
will be held to apply to the case,” was not ultra viresJ^ A third view was that 
such a Government notification was ultra vires of the powers of the Local Govern- 
ment under Section 16, Clause (c).'* 

The present Section now makes it clear that no change in the constitution 
of the Bench during the progress of a trial will affect the validity of the judgment 
passed, provided 

firstly: — That the Bench by which the judyment is passed \s dttly consti. 
tilted, and 

secondly: — That the Magistrates constituting the same (i. e., the Bench 
which passed the judgment) have been present on the Bench throughout the 
proc-'edings. 


2. "Duly constituted under Sections 15 and 16.” 

A Bench of Magistrates willbe“duly constituted under Sections 15 and 16” if 

1. the individuals sitting as a Bench have all been authorised by the 

Local Government under Section 15 to sit together as a Bench, and 

2. the number of such individuals is not less tlian tlie (jiiorum fixed by 

rules framed by Llie Local Government under Section 16, Clause (c). 

Suppose that .1, B, C, 1) and B, are all authorised under rules framed under 
Section 15 to sit together as a Bench, and under the rules framed under Section 16, 
Clause (c), the quorum for a valid Bench is declared to bo tiuo. If now A, B and C 
sit togetlier to hear a case, but C is absent during subsequent hearings thereof and 
/I and B finally deliver judgment in the case, the judgment is perfectly valid not- 
withstanding the change in the personnel of the Bench in the course of the trial, in- 
asmuch as A and B form a “duly constituted” Bench {i. e. they form the necessary 
quo};um) and they have been present throughout the proceedings/’’' In Clutcshwar 
Dube V. E7nperor,^ Niamatullah J., liowever, took the view that all the Magis- 
trates who began to hoar the case must bo present at ail the hearings irrespective 
of tlie quorum, in order to render the ultimate judgment valid. This view was 
dissented from by a bench of the samo High Court in Dusaralh Bai v. Bmj)eror\^ 
but Sulaiman, C. J., in tho latter case, observed as follows ; — “It is not easy to 
see how the constitution of tho Bench can be changed, and at tho same time tho 
Magistrates constituting tho Bench be present on the Bench throughout the pro- 
ceedings. [n making this observation, his Lordship does not appear to have laid 
tho^ necessary £mphasis on tlie words “duly constituted” used in tho Section. A 


(188G) 12 Cal 558 (o59). Jtci/H Sunder Dc v. 

Itnjab Al%. 

(1883) 13 Cal L R 212 (213), Hhamhhu Xalh 
S'lrhar v. Ham Kamal G7i}ui. 

2. (1918)1918 All 5G (GO): -11 All IIG ; 19 Cii 

L Jour 100-J, v. ICtnperor 

[See also (1899) 2 Weir 18 (19), In rc 
ilamaaami Aiyar. 

(191G) 14 All Gri L Jour 22n (22n), 
1‘adaralh v. ) 

3. (1018) 1918 All .56 (GO) : 41 All IIG: 19 Cri 

L Jour 1004, Mathura v. Emperor. 
(1914) 1014 Oudb 345 (3iG) : 17 Oudb Ca? 
142 : 15 Cri Ij Jour 51G, Indar Dat 
V. Emperor. 


1. (1893) 20 Cal ,S70 (873), Jlardivar Sina v. 
KJicya Ojha 

Note 2. 

la (1932) 19.32 Nag 95 (9G); 1932 Cri Cas 4 47 • 
28 Nag L R 190: 33 Cri L Joui .559’ 
yoyo V. Shatthar. 

[See also (1898) 21 Mad 2U;(240), 
Karuppanna Nadnti v. Chuirman, 
Madura Municip ■ ' 

1. (1932) 1932 All 127 (127j: 3;j Cvi L .Tour 

200: 1932 ( ri C;is 152, Chilcshu-ar 

iJube V. J'm2>rrnr. 

2. (1934) 1934 .Ml 144 (MG, 147): 1934 Cri Cas 

210: .56 All .599: 3G Cri L Jour 38, 
EasralJi f:<tt v. Emperor. ’ 
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Bench may be constituted by several Magistrates appointed under 'Section 15, and 
there may be a change in the constitution of such Bench. ‘But if the duly consft- 
tuted Bench under Section 16, i. e., the quorum fixed, passes the judgment, it would 
be valid provided the Magistrates constituting such quorum have been present on 

the Bench throughout the proceedings. "i. ' 

A Bench which consists of a number of Magistrates which is less than ' the 
quorum fixed, is not a duly constituted Bench and evidence recorded by it is 'Oot 

recorded bv a Court.® 

3. “And the Magistrates constituting the same have been present through- 
out the proceedings.” , , • j 

Where some of the Magistrates constituting the Bench who pass the judg- 
ment or order, have not been present throughout the proceedinp, the judgment 
or order is invalid as contravening the provisions of this Section. , 


4. Non-compliance with the Section Effect of. , . n i.- • ' • 

It has been held by the High Court of Allahabad that this Section is, in 

terms, a saving clause, which does not directly prohibit or declare invalid the trial 

of a case in the absence of the conditions specified, but only indirectly or by 

implication assumes such trial to be irregular, and that a non-compliance therewith 

is only an irregularity curable by Section 537. • ^ 

A contrary view, namely that such a compliance will render^ the judgment 

void and wholly illegal, has been held in the undermentioned cases. 

S. Transfer of a case from a Bench of Magistrates 

Where a case pending and part-heard in the Court o a Third Class Bench 

o£ Magistrates was referred back under the rules to a Firs ass ’ 

was held tliat the latter can continue the case from the at which it was 

when the transfer was made.' But where a case, which was partly ^ 

First Class Bench of JIagistrates under its summary powers, 
charge was framed, transferred to a Second Class Magistr ate havinp no sum 


3 (1926) 1926 Siod 102 (102): 20 Sind L R 
134 : 27 Cri h Jour 512, Emperor v. 
Oulu. 

(1892) Empress y. Muthta. 

Quorum 3, Judgment by 2, illegal. 
(1919)1019 Mad 274 (274): 20 Cn L Jour 
823, Tnnlravnhi Bapiraja, In re. 

Note 3. 

1 (1032) 1932 All 191 (192) : 54 All 413 : 1932 
Cri Cas 207 : 33 Cri L Jour 885, Bam 
Khclauan v. Shoo Nandan. 

(1028) 1928 Oudh 212 (213) : 29 Cri L Jour 
310, Suraj Bali v. Emperor. 

(1926) 1926 Lah S04 (304): 7 Lab 122: 27 
Cri L Jour 403, Banwart v. Em- 
peror. 

(1932) 1932 Nag 95 (96): 28 Nag L R 190: 
1932 Cri Cas 447 : 83 Cri L Jour 550, 
Nafjo V. Shankar. 

(1934) 1934 Oudb 85 (86); 35 Cri L Jour 
417 : 1934 Cri Cas 255, Bameshivar 
Datt Sinijh v. Bharath Smgh. 

(1032) 1932 All 127 (127): 33 Cri L Jour 
200 : 1932 Cri Cas 152, Chileshwar 
Dube V. Emperor. 

(1902) 1902 All W N 148 (148), Emperoi v. 
Lado. 


Note 4. 

(1034) 1934 All 144 (147, 148) : 1034 Cri Cas 
210: 56 All 599: 36 Cri L Jour 38, 
Dasrath Bai v. Emperor. 

(1924) 1924 All 674 (675), Debt Prasad v. 
i^niperor. Only one Magistrate trying 

the case. . .. 

[But see (1902) 1902 All W N 148 
(148)» v. Lado. One membet 

alono adjudicating upon case Judg- 
ment is illogaL] 

(1920) 1920 Bom 300 (301) : 44 Bom 400 : 21 
Cri L Jour 369, ilohidin Karim v. 
Emperor. 

(1934) 1984 Oudh 85 (86) : 85 Cn L Jour 
417:1934 Cri Cas 255, Bameshwar 
Datt Singh v. Bharath Singh- 
(1932) 1932 Nag 95 (96); 28 Nag LR lOO . 33 
Cri L Jour 559: 1982 Cn Cas 447, 
Nago V. Shankar. 

[See also (1928) 1928 Oudb 212 (214). 
29 Cri L Jour 810, Suraj Balt v. Em 

2 )eror.) 

Note 5. 

(1918) 1918 Cal 304 (305) : 19 0rlLJour 312, 
Chand Tarafdary. Shamsher Fahtr. 
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powers, it was held by the High Court of Madras that Section 350 Would ^ot apply Sec.'- SSO^A 


to the oase.^ 

4 

r 
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Note 5 







^ 35 1 (1) person attending a Criminal Court, although See. 851 

not under arrest or upon a summons, may he 
Detention of of- detained by such Court for the purpose of 
Court, inquiry into or trial of any offence of which 

such Court can take cognizance and which, from 
the evidence, may appear to have been committed, and may be 
proceeded against as though he had been arrested or summoned. 

(2) When the detention takes place in the course of an 
inquiry under Cha]>ter XVIII or after a trial has been begun, the 
proceedings in respect of such person shall be commenced afresh, 
and the witnesses re-heard. 

Synopsis. 

Scope of the Section. Note No. 1 


Other 'Topics. 

Section 190 and this Section. Seo Note 1. 


1. Scope of the Section. 

The following conditions are necessary for the application of the Section : — 

(а) An ofifenco must appear to have been committed on the evidence in 
the case before the Court; 

(б) such offence must be one of which the Court can take cognizance; and 

Cc) the person wlio appears to have committed the offence muA he 

present in Court.' 

This Section does not by itself confer any power of taking cognizance of the 
offence disclosed in the evidence. It only prescribes the procedure to be followed 
■when an offence of which the Court can take cognizance is disclosed on the 
evidence in the case. 

The ordinary procedure where any person is to be proceeded against for any 
offence judicially is to issue a process against him. This Section is an exception to 
this general rule and enables tlie Court to at onco detain the olToiulcr in cu.stodv 
without issuing any such process. 

As to the principle on which cognizance is taken in such cases, see Notes 3, 5 
and 10 to Section 190, ante. 

As to the considerations to be borne iu mind in exorcising the discretion 
under this Section, see the undermentioned cases. ^ 

* (1882— S. 351; 1872— S. 104 and 1861— S. 206.) 
y 1 1^ G same. Sub-section 2 was added in 1872 Code. 


2. (1932) 1932 Mad 50.5 (.507) : 55 Mad 795 : 33 
Cri L Jour C53; 1932 Cri Cas 509, 
Nannier v. Vnsalier. 

Section 351 — Note 1. 

1. (1911) 12 Cri L Jour 92 (92): 5 Sind I, R 17: 

Ahmed Khnn v. Emperor. Whore 
the aocu.'sedis not in attendance, 
this Section does not apply. 


2.(1925) 1925 Cal 104 (lOl): 2.') Cri L Jour 
^\\,EnsatxillaiHian alias Pratnanicli, 
In rc. To order a fresh onquirv 
against a discharged co-accused 
after oxaniiniTig andcross-examining 
him as a prosecution witness and 
thus gathering from his own mouth 
the evidence against him, is contrary 
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352-* The place in which any Criminal Court is held 
p . . . for the purpose of inquiring into or trying any 

our s o e open. Shall be dcomed an open Court, to which 

the public generally may have access, so fai* as the same can con- 
veniently contain them: 

Provided that the presiding Judge or Magistrate may, if he 
thinks fit, order at any stage of any inquiry into, or trial of, any 
particular case, that the public generally, or any particular person, 
shall not have access to, or be or remain in, the room or building 
used by the Court. 

Synopsis. 


Evidence of pardanashin lady. 
Trial in Jail. 


Note No. 

1 Exclusion of police officer. 

2 Holding Court in a private place. 


Note No. 
S 
4 


Othc)' Topics. 

Grounds for exclusion. See Note 3 Pt. 1. 441 and 449, I. P. C., inapplicable. See Note 

Private place turned into Court-room— Sections 4, Pt. 3. 


1. Evidence of pardanashin lady. 

When the evidence of a pardanashin lady is to be taken, the Court must 
adjourn to some place where she can come. She should be examined behind a 
pardah but in tbe presence of the accused, the Judge taking such precaution as he 

• (Code of 1882— S. 352— Same.) 


(Code of 1872— S. 187.) 

187. The place in which the Court of a Magistrate is held for the trial of any offence, or 

for the purpose of conducting an inquiry into any case triable by a 
Criminol Courts to be Court of Session or High Court, and also every Court of Session and 
open. every High Court, shall bo deemed an open and public Court, to 

which tbe public generally may have access, so far as the same can 


conveniently contain them. 

But the Magistrate or presiding Judge may, if ho thinks fit, order that, during the inquiry 
into or trial of any particular case, no person shall have access to, or be, or remain in, the room 
or building used by tbe Court without the consent or permission of the Court. 


(Code of 1861— S. 279.) 

CHAPTER XVII. 

Place where Preliminary Investigations and Trial held, an Open Court. 

279. The place in which the Court of a Magistrate is held for the trial of any complaint 

or for the purpose of conducting any preliminary investigation into 
Place where investiga- any case triable by a Court of Session or Supreme Court of Judica* 
lion made, anopen Court, ture, or any Superior Court, shall be deemed an open and public 

Court, to which the public generally may have access, so far as the 
same can conveniently contain them; but it shall bo lawful for any such Court, if it shall think 
fit, to order that during the investigation into any particular case triable by a Court of Session 
or by a Supreme Court of Judicature, no person shall have access to or be or remain in such 
room or building without the consent or permission of the Court. 


to the traditions of justice in crimi- 
nal Courts. 

(1889) Rataalal 477 (477, 478), Queen Em- 
press V. Bhogilal. In absence of ex- 
ceptional circumstances a Court 
ought not to suddenly transfer a 


witness from the witness box to the 
dock and proceed against him along 
with the other accused, as such a 
course is likely to discourage the 
witnesses, who follow, from telling 
the truth. 
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can to secure her identity.^ 

2. Trial in Jail. 

Trial ia jail is not illegal when there is nothing to show that admittance 
was refused to anyone who desired it.^ 

3. Exclusion of police officer. 

This Section empowers the Court to order that a particular person shall 
not remain in the room used by the Court. It makes no exception in the case of 
a police officer. When the accused person objects to the presence of a police 
officer or other person, the Magistrate has to decide whether the accused’s fear of 
prejudice to his case is reasonable, considering the intelligence and susceptibilities 
of the class to which he belongs and not merely whether the presence is convenient 
or helpful to the Court or the prosecution.^ 

4. Holding Court in a private place. 

To hold a Court in a private house, in spite of the protests from the accused 
and where he cannot get his pleader to attend or call his witnesses, is a material 
irregularity.^ But where a case is tried in a Magistrate’s private room instead of 
in the Court-room without any objection by the parties, the trial is not illegal.- 

Where a private place belonging to the Judge is turned into a Court-room, 
such a place cannot be said to bo “ in the possession ” of the Judge within the 
meaning of Section 441 of the Penal Code. Thus where an accused entered the 
private room of the Judge wherein a trial was proceeding, and even when asked to 
leave it disobeyed the order, it was held that the accused could not be convicted 
under Section 448 of the Penal Code.^ 


Sec. 352 
Notes 
1—4 


CHAPTER XXV. 

Of the Mode of taking and recording Evidence in 

Inquiries and Trials. 

Except as otherwise expressly provided, all evi- 
Evidence to be dence taken under Chapters XVIII, XX, XXI, 
Accused" XXII and XXTII shall be taken in the presence 

!“““ ■ accused, or, when his personal attendance 

is dispensed with, in the presence of his pleader. 

• (Code of 1882— S. 353— Same.) 


(Code of 1872— S. 191, Para 1.) 

_ . . , . The complainant aud the witnesses for the prosecution 

Exaint7inlton to he in shall be oxamiued in the presence of the accused person, or of bis 
2)resnicc of accused. agent, when his personal attendance is dispensed with and be 

appears by agent. 


(Code of 1861 — S. 194— Same as that of 1872 Code.) 


Section 352 — Note 1. 

1. (19G2) 2 Weir 432 (432). 

Note 2. 

1.(1917)1017 Lab 311 (312): 18 Cri 1. Jour 
852 (853), Sa]iai Singh v. Etuperor 

Note 3. 

1.(1925) 1925 Nag 296 (296): 20 Cri L Jour 
1130, Nathu Smgh v. The Croivn. 


Note 4. 

1. (1913)1918 Pat 107 (199): 3 Pat L Jour 

147 : 19 Cri L Jour 2J9, ^lewalal v. 
Kiftperor. 

2. (1906) 3 Cri L Jour «1.?3 (435, 436) (Rang), 

Karaynnasiraniy v. . 1 . Blake. 

3. (1923) 1928 Rang 145 (145, 146) : 25 Cri L 

Jour 653, I^<ja Bo I'a v. Emperor. 
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Sec. 353 
Botes 
1—2 


Synopsis. 




Note No. 

Legislative changes. 1 

Scope and applicability of the Section. 2 

“All evidence.” 3 

“Shall be taken in the presence of the 


i I 


- .fifll fif 

accused/’ • T ^ 

When bis personal 'appearance fs^dis* 
pensed with.** ■ ■ “ r'f/in 3 

Evidence ip criminal cases — General. 6 

.'’9Di:;o soiioq noiauioxil .S 

Other Topics. 


Breach of the Seoiion — Not curable. See 
Note 4, Pt. 4. 

Oases— Cross-cases. See Note 4, Pt. 5; Note 4, 
P-N (4). 

Consolidation 'with consent — Curable. See 
Note 4, Pt. 6. 

Description in heading if part of deposition. 
See Note 3, Pt. 2. 

Exceptions. See Note 2, Pts. 1 and 2. 
Evidence in another case treated as evidence 


'ifivq R 


1 . 


Legislative changes. 

1. There is no difference between 

of 1861 and 1872. 

2. Difference between the Codes of 1872 and 1882 : — 

(a) 


\ii • f :i. •: eil* . i'.it 

by consent. Bee Note'4, F-N ($). 
ExtiadiUon Act, 1870. See Note. 2, Pt, 2. . 
Reading out prior statements — Insufficient. 

See Note 4, Pts. 1 and 2 and F-N (4)# 
Same offence— Several trials— Sectioni-applies.. 

See Note 4, Pt. 3. * - l ■ > 

Sections '32 and 38, Evidence Act. ' See ^ote 2, 

^Section’ 428,*Sub-section' ^3),'^ '^ect'fd^S 5^, ^08 
and 610. [See Note 2. a ; 


V Di’il 


* * » I ^ * 'f ' I i 

the corresponding Sections, of the Codes 


1 1 




The corresponding provision of the Code of 1872 applied to primarily 
inquiries in cases triable by a Court of Session (now Chapter 
XVIII) and was applied by another provision to warrant cases (now 
Chapter XXI). Section 353 of the Code of 1882 made the provision 
applicable also to trials and inquiries under Chapters XX, XXII and 

XXIII. ;l. 1 !■■! .■ '■!■• 

(b) Under the Codes of 1861 and 1872 this provision applied only to the 
■ evidence of the complainant find the prosecution wttnhses. Under 

the Code of 1882 this provision applied to all evidence. 

(c) There is no difference between the Codes of, 1882 and ^ this res- 




.1 


¥ A 


pect. ) . 

2. Scope and applicability of the Section, ^ n ''' 

It is a general principle of law that all evidence in inquiries and trials should 

be taken in the presence of the accused. There are various provisions of thoCod^ 
by which tho presence of the accused may, under certain circumstances, be dis- 
pensed with. (See Sections 205 and o40-A.) This Section requires that in such cases 
the evidence shall he taken in the presence of his pleader}^ 

Tho general rule stated in’ this Section is, however, not applicable where 

there is an express provision to the contrary. \ 

Thus, an appellate Court may, under Section 428, sub-section. 3, direct that 
the accused need not bo present when additional evidence is taken. Similarly* 
whore an accused person has absconded, the Court may, in his absence, take evi- 
dence under Section 512. Again when witnesses are examined on commission 
under the provisions in Chapter XL the accused need not be present. 

Under Sections 32and 33 of the Evidence Act, the statements of persons ^who 
cannot be culled as witnesses are admissible in evidence.^ Under ^Qctions 509 and 

Section 353-Note 2. 1. Seethe foUowingcaseiunderSficiion'-^'lof 

la (1928) 1928 Pat 143 (143. 144) ; 6 Pat 691 : the Evidence Act i— ' ^ 

29 Cri L Jour 260. Bijanv. Emperor. (1871) 8 N W PH OJR212 [ 218 ), Queen v. 

(18G7)8Suth WR Cri 74 (78), Queen v. Ujaril. -i ‘ 

Syed E ossein AH. (190l)'26 Bom 46 { 48 ), Imperair%x v. 


Takikg and Eeooeding Bvidenoe in Inquiries and Trials 1861 


510 of this Code the depositioa of a medical 'witness and his report are admissible in 
e'videnoe withont the medical officer being called. Similarly under the Extradition 
Act, 1870, the deposition or statements on oath taken in a Foreign State may, if 
duly authenticated,' be received in evidence.* These provisions, however, are all 
exceptions to the general rule of evidence that all evidence should be direct {See 
Section 60 of the Evidence Act) and have no bearing on this Section. 

3. “All evidence.” 

The words “all evidence” will include the evidence for the defence as well as 
evidence for the prosecution.^ 

See also Note 1. 

As to whether the name, parentage, age, residence and profession given in the 
heading of the depositioa form part of the deposition, see the undermentioned cases.* 

4. “Shall be taken in the presence of the accused ” 

The Section is imperative that all evidence shall be taken in the presence of 
the accused, or in certain circumstances in the presence of his pleader. It is not 
sufficient under the Section to read out to a witness his previous deposition in a 
former case and asking him if the statements made therein are true;^ nor is it suffi- 

Budra. 

(1902) 4 bom L R 434 (435), £^niperor v. 

Bauia. 

(1901) 6 Oil W N 72, Emperor v. Mathura 

Thakur. 

(1832) 8 Oal 211 (213), Empress v. Sa»iir- 
uddin. 

(1900) 5 Cri L Jour 427 (429) : 34 Cal 698, 

Jatindra Nath Chatter jec v. Em- 
peror. 

(1930) 1930 Cal 228 (229): 31 Cri L Jour 
016 : 1930 Cri Cas 196, Tafie Pra- 
manik v. Emperor. 

(1870) 1870 Pun Re Ct No. 3, page 3 (8), 

Crown V. Qhazee. 

(1886) 1886 Pud Ko Cr No. 13, page 22 (22), 

Abdul Jally v. Empress. 

(1837) 1837 Pun Ho Cr No. 29. page 58 (58), 

Znrdnl v. Empress. 

(1900) 1900 Puu Ro Cr No. 9, page 21 (23). 

llaihim v. Empress. 

(1886) 2 Weir 339 1339), in re Sinya. 

(1881) 2 Weir 750 (752), In re Su>>ba Reran. 

(1836) 2 Weir 753 (754), In re Kusal Sinqh. 

(1014) 1914 Nag 70 (71) : 10 Nag L R 10: 

15 Cri Li Jour 243, Bfutywan v. Em- 
peror. 

(1872-1802) 1372-1892 Low Bur Rul 157 
(158), Jiam Loochun v. Empress. 

See also the follnwimj cases under S. 33 
of the Evidence Act : — 

(1910) 1919 All 351 (351) : 20 Cri L Jour 
625. Debi Sinyh v. Emperor. 

(10-28) 10-28 Ail 140 (141) : 50 All 113, Nar- 
sinyh Das v. Gohul Prasad. 

(1887) R.itanlui 347 (348, 349), Empress v. 

Bhabhutyar . 

(1873) 20 SubU W R Cri 69 (69, 70), Queen 
V. Moiojan. 

(1874) 21 Sulh W R Cri 12 (12), Queen v. 

Etwaree Dharee. 

(1913) 14 Cri L Jour 70 (71): 18 Ind Cas 
406 (Cal), Ibrahim v. Emperor. 


(10-29) 1920 Cal 822 (824) : 31 Cri L Jour 
809 : 19-20 Cri Cas 669, Emperor v. 
C. A. Mathews. 

(1914) 1914 Lah 150 (161) : 15 Cri L Jour 
62, Daim v. Emperor . 

(1927) 19-27 Lah 332 (333) : 8 Lah 570 : 23 
Cri L Jour 451, Lakat v. Emperor. 
(1933) 1933 Lah 661 (567): 34 Cri L Jour 
735 ; 1933 Cri Cas 819, Diwan Singh 
V. Emperor. 

(1868) 2 Weir 755 (755). E. C. Proceedings, 
19fA August 1868, No. 1,157. 

(1916) 1916 Mad 851 (853) : 16 Cri L Jour 
294 (-296) : 39 Mad 449, -Innayi 
Mtithirian v. Emperor. 

(1932). 1932 Mad 559 (560) ; 33 Cri L Jour 
738 : 1932 Cri Cas 539, Muthiah 
Pillai V. Emperor. 

(1920) 1920 Nag 170 (171) ; 16 Nag L R 30 : 
21 Cri L Jour 486, Mt. AJodhi v. 
Emperor. 

(1922) 19-22 Oudh 25.1 (255) : 25 OudhCas 
142 : 2l Cri L Jour 8'28, Dwarka 
Singh V. Emperor. 

(19-24) 1921 Hang -209 (210): 1 Rang 512 : 25 
Cri L .lour 257, Nga N go v. Emperor. 
2. (1911) 12 Gri I. Jour 505 (507, 518) : 39 Cal 
164, In re Rudolph Stallmaim. 

Note 3. 

1. (1913) 14 Cri L Jour -287 (288) : 1912 Upp 

Bur Rul 152, Aya Po Shein v. Em- 
peror. 

2. (1904) 26 All 108 (118); 31 I AOS (PC), 

Mnqhulan v. Ahmad Ilusnin. (No.) 
(1924) 1924 Cal 558(660), hah.Auin Chandra 
Mandnl Talcan Dh ili. (No.) 
(1928) 1928 Pat 420 (424) ; 7 Pat 361 : 29 
Cri L Jyur 804, Cholan Singh v. 
Emperor. (Yus.) 

Note 4. 

1. (1870) 2 N W P II C H 100 (100), Queen v. 
Uninndar Doss. 

(1906) 4 Cri L Jour 89 (91) (Bom), Emperor 
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Sec. 363 cienfc to read out to the accused the deposition of the complainant taken in the 

Note i absence of the accused.* The examination of the witness must actually be made in 

the presence of the accused. It does not matter how often the same ofifence is the sub- 
ject of a trial; every accused has a right to have the whole of the evidence given and 
recorded in his presence just as if the witness had never before given his testimony 
on the charge.* A contravention of the provisions of this Section is not a mere 
error, omission or irregularity and cannot be cured by Section 537.* In cross- 


V. Ghanasham Ramchandra Manlri. 
(1895) Ratanlal 792 (792), Empress v. Salu. 
(1868) 1 Beng L E 37 (38), Queen v, Raj 
Krishna Mitter. 

(1864) Suth W E Gap Cri 1 (1), Queen v. 
Sheik Kyamut. 

(1864) 1 Suth W R Cri 14 (14), Queen v. 
Radhy. 

(1864) Suth W R Gap Cri 38 (38), Queen v. 
Kanye Sheikh. 

(1868) 10 Suth W R Cri 56 (56), In re 
Mufiger Bhooyan. 

(1869) 12 Suth W R Cri 3 (3, 5). (?M«n v. 
Bishonath Pal. 

• (1869) 12 Suth W R Cri 54 (55), In re 
Kalikayit Roy Chotvdhry. 

(1870) 13 Suth W R Cri 21 (22), Queens. 
Hari Doss. 

(1871) 15 Suth W R Cri 6 (6), In the matter 
of C. 0. D. Reds. 

(1871) 16 Suth W R Cri 36 (37), Queen v. 
Eoolfkar. 

(1374) 22 Suth W R Cri 33 (33), Queen v. 
Rocha Chowkedar. 

(1876) 25 Suth W R Cri 14 (14), AH Meah 
V. The Magistrate of Chittagong. 
(1923) 1923 Cal 196 (197) : 50 Cal 223 : 24 
Cri L Jour 198, Mazahur AH v. 
Emperor. 

(1925) 1925 Lah 19 (20) : 5 Lah 396 : 27 Cri 
L Jour 170, Singh v. Emperor. 
(1926) 1926 Lah 378 (379) : 27 Cri L Jour 
555, Ahman v. Emperor. 

(1933) 1933 Lah 231 (232) : 34 Cri L Jour 
G37 : 1933 Cri Cas 351, Sukhdev Raj 
V. Emperor. 

(1899) 22 Mad 455 (456), Queen v. Ayya- 
kannn. 

(1899) 2 Weir .360 (360), In rc Duganna. 
(1868) 2 Weir 755 (755), 11 C. Proceedings, 
10th August 1868, No. 1157. 

(1892) 5 C P L R 33 (34, 35), A’wpcror v. 
Itampiare. 

(1872-1892) 1872-1892 Low Bur Rul 399 
(399), Nga Potum v. Empress. 

(1917) 1917 Low Bur 112 (113) : 17 Cri 
L Jour 512 (513), Nga Thaku v. 
Emperor. 

(1928) 1928 Raug 284 (285) : 30 Cri L Jour 
736, Abdul Gaffor v. Ooiind Prasad. 
[Sco also (1866) 6 Suth W R Cri 7 
(7), Queen v. Kishen Dyal Aheer. 

(1872) 17 Suth W R Cri 5 (5), Queen 

V. 

2. (1869) Ratanlal 24 (21), Reg. v. Buldev 
Goomajee. 

(1911) 12 Cri L Jour 585 (587) : 36 Mad 457, 


Jeremiah v. F. S. Vas. 

3. (1S64) Suth W R Gap Cri 13 (13), Queen v. 

Affazuddeen. 

(1874) 22 Suth W R Cri BS {B9). Queen v. 
Mohun Banfer. 

4. (1928) 1928 Pat 143 (144, 145) : 6 Pat 691 : 

29 Cri L Jour 260, Bijan Singh v. 
Emperor. 

(1913) 14 Cri L Jour 287 (283) : 1912 Upp 
Bur Rul 152, Nga Po Shein v. Em- 
peror. 

(1906) 8 All L Jour 43« (43«), Raja Ram v. 
Emperor. 

(1874) 21 Suth W R Cri 56 (56, 57), Queen 
V. Lukhun Santhal. 

(1870) 2 NWP HCR 49 (50), Queen v. 
Lalla Chotobey. 

(1832) 6 Bom 124 (125), Empress v. Laksh- 
man Bala. 

(1872) Ratanlal 66 (GG), Reg. v. Jetha 
Ganesh. 

(1906) 3 Cri L Jour 42 (48) (Bom), Emperor 
V. Ningappa Sayadappa. 

(1867) 8 Suth W R Cri 17 (17), Queen v. 
Rajeoomar Singh. 

(1868) 1 Beug L R Short Note 8 (8), Bihoo- 
ram v. Allaho Kolita. 

(1869) 11 Suth W R Cri 22 (22), Queen 
V, Ramdhun Singh. Committal 
quashed. 

(1869) 11 Suth W R Cri 35 (35), Queen v. 
Ram Das iJots/a6. 

(1876) 14 Suth W R Cri 25 (25), Queen v. 
Chooramoni. 

(1871) 16 Suth W R Cri 40 (41), Queen v. 
Grish Chuder. 

(1874) 21 Suth W R Cri 61 (63), Queen v. 
Kassy Singh. 

(1875) 24 Suth W R Cri 76 (77), Queen v. 
Russick Das. 

(1876) 25 Suth W R Cri 23 (24), Queen v. 
Sanaoollah. 

(1901) 5 Cal WN 110(113), In re Surjya 
Narain Singh. 

(1893) 20 Gal 857 (866), Qirish Chunder v. 
Empress. 

(1867) 3 Mad HCR App Bin (34n). 

(1925) 1925 Nag 457 (458) : 26 Cri L Jour 
1289, Narayan v, Chandrabhaga. 

(1927) 1927 Oudh 353 (353) : 1 Luck Cas 
265 : 28 Cri L Jour 756, Chhotelal 

V. Emperor. ^ . _ 

(1934) 1934 Mad 691 (692) : 1934 Cri Cas 
1306 : 58 Mad 285. K. Belligoicder v. 
Emperor. Commitment based on 
evidence recorded in absence of 
accused is illegal. 
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oases, and cases which are intimately connected with each other, a Court has no right 
to consider at all the evidence given in one case for the purpose of reaching bis 
conclusions in the other. The two cases should be tried separately and determined 
on evidence recorded in each.® Where, however, more than one similar case is con- 
solidated and evidence is recorded in one and used in the other with the consent 
of the accused, there is no contravention of this Section but only a contravention of 
the rule as to direct evidence which is curable under Section 537.® See also cases 
cited in Note 6, infra. 

5. “When his personal appearance is dispensed with.” 

See Note 1, ante, and Notes to Section 540-A, infra. 

6. Evidence in criminal cases — General. 

See the undermentioned cases. ^ 


(1890) 2 Weir 259 (2C0), Be Chinnappan. 
(Do.) 

(1935) 19S5 Oudh 48S (4S9) : 36 Cci L Jour 
1198 : 1935 Cri Cas 1283, Bishnath 
T. Emperor. P. W.s examioed-iu- 
chief when accused was absent — 
Their cross-examination conducted 
in his presence — Case proved in cross- 
examination — Still trial is illegal. 
(See also (1876) 2 Cal 23 (30, 31). 
ijticcn V. Bholanath Sen. 

(1881) 7 Cal 65 (69), Empress v. 
Chandra Nath Sirkar. 

(1890) 17 Cal 642 (667), Empress v. 
O'llara. 

(1924) 1924 Lah 17 (18, 19) : 4 Lah 
382: 25 Cri L Jour 377, John Thomas 
Lyme v. Emperor. Examination of 
witnesses — Procedure — Previous 
deposition read out — Illegality. 

(1924) 1924 Lah 104 (105, 106); 4 Lah 
376 : 25 Cri L Jour 08, Allu v. Em- 
pcTor. When evidence in a case is 
treated as evidence in the counter- 
case, the procedure is illegal and not 
curable uuder S. 537. 

(1927) 1927 Lah 781 (782) : 23 Cri 
L Jour 771. ThaUar Sin>jh v. Em- 
peror (Do.)) 

5. (1928) 1928 All 593 (593) : 50 All 457 : 30 
Cri L Jour 337, Sukhai Ahir \. Em- 
peror. 

(1883) 13 Cal L R 275 (278, 280), Chakoxcri 

V. Moti. 

(1024) 1924 Cal 813 (814) ; 25 Cri L Jour 
941, Garihulla Ahanda v. Sardar 
Akaiida. 

(1900) 1900 Pun Re Cri No. 26, page 56 
(56), Itampat v. Empress. 

(1924) 1924 Lah 104 (105, 106) : 4 Lah 376 : 

25 Cri L Jour 68, AUu v. Empteror. 
(1925) 1025 Lah 149 (150) : 25 Cri L Jour 
551, Muhammad v. Emperor. 

(1028) 1928 Lah 380 (381) ; 29 Cri L Jour 
2S2, llayat v. Emperor. 

(1933) 1933 Mad W N 243 (244), Krishna 
Bantiadai v. Surijanarayana Asari. 
<1933) 1033 Mad 367 (369) : 56 Mad 159 : 
1933 Cri Cas 550 : 31 Cri L Jour 175 
(Fli),Mounaijurusami Naickcr.In re. 

Cr. P. C. 234 &. 235 


6. (1926) 1926 Bom 231 (232) ; 50 Bom 174 : 

27 Cri L Jour 1335, Emperor v. 
llarjivan Valji. 

(1930) 1930 5Iad 505 (506) : 63 JIad 775 : 
1930 Cri Cas 577: 31 Cri L Jour 1191, 
Krishnayya Naidu v. Emperor. 

[See also (1928) 1928 All 593 (593, 
595) ; 50 All 457 : 30 Cri L Jour 
337, Sukhai Ahir \. Emperor. Where 
parties cousented to treat the evi- 
dence in one case as evidence in tho 
other and no injustice followed from 
it, the trial is not bad.) 

Note 6. 

1. (1933) 1933 Pat 559 (560) : 1933 Cri Cas 
1259, Ramseioak Sahu v. Emperor. 
Signature in language which export 
cannot read or write — Opiniou of 
expert is not of much value except 
by way of corroboration of other evi- 
dence. 

(1916) 1916 Cal 912 (913) : 17 Cci L Jour 
439, Supcrintendcjit and Bemem- 
hrancer of Lc<]al Affairs, Bcmjalv. 
Mon Mohan Boy. Connected crimi- 
nal appeals — It is irregular to make 
cross references in one case to evi- 
dence in other case. 

(1028) 1928 Lah 34 (35) ; 29 Cri L Jour 521, 
Mahomed Khan v. Emperor. Sepa- 
rate trials — Evidence must be sepa- 
rately recorded. 

(1887) 14 Cal 358 (359, 360). Bachu Mullah 
V. Sia Bam Simjh. Cross-cases aris- 
ing out of same facts — Examining 
as witnesses in one case accused in 
other case — Course irregular bub 
irregularity curable under S. 537. 

(1915) 1915 Bom 14 (15) : 16 Cri L Jour 538, 
Dosahhai J. JJhondi v. Emperor. 
Trial of cross-complaints. 

(1887) 9 All 609 (Cll), Queen Empress v. 
Nandram. Depositions in prior trial 
arising out of same facts read out 
with consent of accused and wit- 
nesses cross-oxainincd — Held, that 
though course was irregular, irrogu- 
laritv was cured under S. 537. 

(1016) 1916LOW line 20 (20) : 17 Cri L Jour 
503, Bam Sarup v. Emperor. Two 
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354/^ In inquiries and trials (other than summary trials) 

Manner of record- ^ndor this Code by or before a Magistrate (other 
ing evidence outside than a Presidency Magistrate) or Sessions Judge, 
presidency-towns. evidencB of the mtuesses shall be recorded 

in the follo’wing manner. 


• (Code of 1882— S. 354— Same.) 

(Code of 1872— S. 332.) 

332. In inquiries and trials (other than summary trials) 
Manner of recording under this Act, the evidence of the witnesses shall be recorded by 
evidence. the Magistrate or Sessions Judge, as the case may be, in the follow- 

ing manner. 


(Code of 1861— Nil.) 


persons separately tried for same 
offence — Examination of one of 
them in the case agaiust the other 
is irregular as it is likely to pre- 
judice the Magistrate against him. 

(1024) 1924 Lah 228 (229) ; 24 Cri L Jour 
415, Narain Singh v. Eniperor. Se- 
veral cases tried separately— Com- 
mon witnesses not examined sepa- 
rately, but their evidence taken in 
one case read out to them in others 
with consent of accused's counsel 
and admitted as correct — Meld, pro- 
cedure though irregular did not 
prejudice accused and did not affect 
validity of trial. 

(1928) 1028 Lah 60 (60) : 28 Ori L Jour 060, 
Bhag Singh v. Emperor. Merely re- 
cording statement that what the 
witness has to say is contained in 
a document which is filed as an 
exhibit is not enough. 

(1025) 1025 Lah 19 (20): 5 Lah 306; 27 Cri 
L Jour 170, Lai Singh v. Emperor. 
(Do.) 

(1028) 192S Lah 152 (153) : 29 Cri L Jour 
200, Sirajud-Din v. Emperor. Re- 
cording of evidence piece-meal not 
proper. 

(1017) 1017 Oudh 200 (200): 19 Oudh Cas 
230 : 18 Cri L Jour 105, Baldco Bra- 
sada V. E7npcror. Medical witness, 
statement of — Recording of state- 
ment in commitment proceedings — 
Careless mode of recording con- 
demned. 

(1919) 1919 Cal 862 (871) : 10 Cri L Jour 
753, Grande Venhataratnam v. 
Corporation of Calcutta. Export 
witness — Evidence— Contradiction 
by reference to books cannot be 
allowed unless the relevant passages 
are put to the witness and be is 
given an opportunity to explain. 

(1S67) 1867 Pun Re Cri No 17, page 35 (3G), 


The Crown v. Sain Bass. Convic- 
tion and sentence on evidence re- 
corded by a Subordinate Magistrate 
is illegal. 

(1806) 1866 Pun Re Cri No 65, page 70 (70), 
The Crown v. Topun Mull. Judge 
cannot take evidence by proxy. 

(1921) 22CriLJour669 (670): 63 Ind Cas 461 
(462) (Lah), Wadhmva Singh v. Em- 
peror. Witnesses, whether they are 
Government officers or not, should 
gi ve their evidence in the witness-box 
or other place in the Court room 
which is sot apart for this purpose 
and it is not desirable that they 
should give their evidence on the 
dais by the side of the Magistrate. 

(1883) 1888 All W N 145 (146), Empress v. 
Oaijadin. Number of accused com- 
mitted to Sessions — Magistrate must 
analyse evidence in respect of each 
accused. 

(1913)1918 Bom 212 (213, 214): 19 Cri L 
Jour 598, Hari Ramji Pavar \. Em- 
peror. Evidence of child witnesses 
— Evidence of witnesses not compe- 
tent to understand nature of oath 
or solemn affirmation — Necessity 
for administering oath — Oath when 
may be dispensed with — Precau- 
tions to be taken. 

(1933) 1933 All 690 (692): 55 All 1040:34 
Cri L Jour 967 : 1933 Cri Cas 1202, 
S. II. Jhabwala v. Emperor. Cons- 
piracy trials — Evidence in. 

(1926) 1926 Bom 245 (245): 27 Cri L Jour 
1289, Mangru Feku,Inre. Local 
inquiry — Procedure at — Questioning 
persons without recording their evi- 
dence or allowing cross-examination 

is bad. . 

(1S87) 1887 Pun Re Cri No 41, (P- 39), 
Jlassan Kha^i v. Em^ess. Exa- 
mination of pardanashin ladies as 
witnesses — Procedure. 
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Synopsis. 


Note No. 

*‘Other than summary trials." 1 

"Other than a Presidency Magistrate." 2 


"In the following manner." 


Note No. 
3 


1. “Other than summary trials.” 

See Note 3 to Section 355. 

2. “Other than a Presidency Magistrate.” 

As to the manner in which the evidence of the witnesses is to bo recorded 
by or before a Presidency Magistrate, sec Section 3G2, infra. 

3. “In the following manner.” 

The words “ in the follotcing manner" refer to the manner as provided in 
Sections 355 to 361, infra} If a person is before the Court as a Kiiness, his evidence 
must be recorded only as the law directs, viz. under the provisions of this and the 
following Sections." 


355 .'*' (1) III summons cases tried before a Magistrate 

other than a Presidency Magistrate, and in cases 
Record in sum- of the offeuces mentioned in sub-section (1) of 

uiTu oVcert^n of" Section 260, clauses (6) to (w), both inclusive, 
fences by first end when tried by a Magistrate of the first or second 

class, and in all proceedings under Section 514 
(if not in the course of a trial), the Magistrate 


* (Code of 1882— S. 3S5.) 

355. In summons-cases tried before a Magistrate, other than a Presidoucy Magistrate 
_ , and in cases of the offences mentioned in S. 260. Cls fbi to (i-\ Ko+u’ 

ca^ef°aU i^trillTofcer- when tried by a Magistrate of the first or second dais, the 

tSn off^c^ bn first and Magistrate shall make a memorandum of the substance of the cvi- 

examination of the witness proceeds. 

(Sub-sections 2 and 3 were the same as those of the 1896 Code.) 


In. suiuMiOKs-ctLses, uuJ 
in trials by Magi$trates 
of (tie first and second 
class of certain offences. 


(Code of 1872— S. 333, Para. 1.) 

333. In summons cases tried before Magistrates, and in oases 
of the kind referred to in section two hundred and twenty two, f 
when tried by a Magistrate of the first or second class, otherwise 
than at a summary trial, the Magistrate shall make a momoraudum 
of the substance of the evidence of each witness as the examination 
of the witness proceeds. • • • • 


(Paras. 2 and 3 were the same as sub-sections 2 and 3 of 1698 (.’ode ) 

t [1872— S. 222; 1893— S. 2G0.) 


(Code of 1861 — S. 267.) 

267. The Magistrate .shall make a memorandum of the substance of the evidence of each 

witness, as the e.xamiuation of the witness proceeds. The menio- 
Jloio the evvlcnce is to randum shall be written and signed by the Magistrate with hi? 
be recorded. own hand, and shall form part of the record. If the Ma -i.strate 

shall be prevented from making a memorandum as above rcMoiirod 
he shall record the reason of his inability to do so. and shall cause such moinoiandum to'be 
made in writing from his dictation in open Court, and shall .sign the same, and such niomoian- 
dum shall form part of the record. • • • • • • • 


Section 354 — Note 3. 

1.(1920) 1920 Pat 58 (59): 20 Cri L Jour 2.(1807) 8 Suth W K Crill 
147t5, Emperor v. rhatjunia. (.5. -360). Phoolchand . 


(12), V. 


Seo. Sfli 
Notes 
1—8 
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Seo. 355 
Notes 
1—2 


shall make a memorandum of the substance of the evidence of 
each witness as the examination of the witness proceeds. 

(2) Such memorandum shall be written and signed by the 
Magistrate with his own hand, and shall form part of the record. 

(3) If the Magistrate is prevented from making a memo- 
randum as above required, he shall record the reason of his 
inability to do so, and shall cause such memorandum to be made 
in writing from his dictation in open Court, and . shall sign the 
same, and such memorandum shall form part of the record. 

Synopsis. 


Note No. 

Legislative changes. 1 

Scope of the Section. 2 

Sub-section 1 of Section 260, Clauses 

(b) to (m). 3 


Note No. 

“Shall make a memorandum of the 

substance of the evidence.*' 4 

“Each witness.” 5 

“Shall sign the same.” 6 


Other Topics. 


Difforont modes of procedure in taking evi- 
dence under the Code. See Note 2. 

Inapplicable to offences under Section 261, 
Clause (b). Seo Note 3, F-N (1). 

Inapplicability to summary trials. See Note 3, 
Pt. 1. 

Language of memo of evidence. Sec Note 4, 
Pt. 3. 

Memo of evidence need not be read over. Seo 
Note 4, Pt. 4. 

Memo of evidence — Not vague but full. See 
Note 4, Pts. 1 and 2. 


Notes of evidence in summary trials—If part 
of record. See Note 8, Pts. 2 and 2a. 

Omission to sign vitiates trial. See Note 6, 
Pt. 1. 

Record “one witness deposed exactly as an- 
other” bad. Seo Note 5, Pt. 1. 

Sections 263 and 264 not controlled by this 
Section. See Note 3, F-N (1). 

Theft of value of less than Rs. 50. See Note 8, 
Pt. 3. 

Theft with prior conviction. See Note 8, 
Pt. 4. 


1. Legislative changes. 

Difference hetiveen the Codes of 1861 and 1872: 

The provisions of the corresponding Section in the Code of 1861 applied 
only to summons cases. The Code of 1872 extended the provisions also to cases 
of the kind referred to in Section 222 of that Code (now Section 2601. 

Difference beitveen the Codes of 1872 and 1882 : ^ 

The words “ otherwise than at a summary trial ” after the words Magis- 
trate of the First or Second Class." occurring in the Code of 1872, were omitted m 
Section 355 of the Code of 1882, as they were thought to be redundant, since those 

words already occurred in Section 354. 

Difference between the Codes of 1882 and 1898 : ^ 

1. The words “Clauses (5) to (m)" were substituted for Clauses W to 

(/i)." in consequence of offences added in Section 260, supra. 

2. The provisions of this Section have been extended also to proceedings 

under Section 514. 


2. Scope of the Section. n j • fha 

There are three different kinds of procedure prescribed by the Oodo in 

matter of evidence in the trial of cases: , 

1. In summary trials (Sections 260 to 265) 710 evidence need he recordea 

by the Magistrate.' 


Section 355 — Note 2. 

1. ( 1936 ) 1935 Rang 106 (107): 1935 Cri Gas 
315 : 13 Rang 225 : 36 Cri L Jour 892, 


Emperor V. Maung Po Shaw. S. *55 

has no application to 

ol a caso Sndot Oh. XXII of the Code. 
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2. In regular trials of summons cases by a Magistrate other than a Presi- 

dency Magistrate and of cases of offences mentioned in Section 260, 
Clauses (6) to (m), and in proceedings under Section 514, the Magis- 
trate shall make a memorandum of the substance of the evidence of 
each witness as his examination proceeds (Section 355). 

3. In regular trials of cases not falling within this Section, the procedure 

prescribed by Sections 356 to 365 should be followed. 


3. Sub-section 1 of Section 260, Clauses (b) to (m). 

Section 354, ante, makes it clear that this and the following Sections do not 
apply to summary trials.^ Thus, it does not apply to cases of the offences speci6ed 
in sub. section 1 of Section 260, Clauses (5) to {rii), if tried summarily and there- 
fore in such cases the Magistrate is not bound to make any memorandum of tho 
substance of the evidence of each witness. Even if he makes such a memorandum, 
the notes do not form part of the record." Tho High Court of Calcutta has, 
however, held that such memorandum, if taken, would form part of the record and 
cannot be destroyed by the Magistrate."®' An offence of thoft under Sections 379, 
380and 381, whore the value of the property stolen does not exceed Rs. 50-0-0, is 
one falling under Section 260, Clause (d), and when tried regularly, is governed by 
this Section.^ But a charge of theft under the said Sections, combined with a 
charge of previous conviction for a similar offence, has been hold to be a different 
offence not falling within Clause (d)."* Neither a summary procedure nor this 
Section will apply to such a case. 

4. “Shall make a memorandum of the substance of the evidence. ' 

This Section requires only a memorandum of the siihstance of the evidence 
given. Such a memorandum should not, however, be inadequate or vague, ‘ but 
must be full and faithful.^ 


Tho Code is silent as to the language in which such a memorandum is to bo 
recorded: consequently, if a Subordinate Magistrate, not authorised to take down 
evidence in English, records the memorandum of the substance of such evidence 
in English, there is nothing illegal in it.^ 


The memorandum under this Section need not ho read over to tho witnesses 
inasmuch as it is not evidence proper. Section 360 does not apply to such casos.^ 



“Each witness. ” 

Tho direction of tho Section, that tho Magistrate must make “a 


memorandum 


(1034) 1934 Dorn l.=i7 (1.0ft); AS Rom 298: 35 Cri 
L Jour Sil : 1934 Cri C.is 541. Tip- 
jmnna Kotihia Mannavaddnr, Inrc. 
(Do.) 

Note 3. 

1. (1905) 2 Cri L Jour 375 (37G) : 3 Low Bur 

Rul 3, Kuchi v. Kmperor. 

(19-27) 1927 Dorn 420 (427. 42fl).- 2ft Cri L 
Jour 537, ChitnnnUil Mancklal v. 
Kmperor. S. 3.55 does not apply 
to olTenc-es coming under S, 2GI, 
Cl. (h). 

(1927) 1927 All 124 (124, 12.5); 40 All 2G1 ; 
28 Cri L Jour 97, Mantoo Teivnri v. 
Kmperor. The provisions? of Ss. 203 
and 204, in cases in which those 
Sections are applicable, arc not con- 
trolled by S. 355. 

2. (1927) 1927 All 124 (124, 12.5); 19 All 201: 

28 Cri L Jour 97, Mantoo Tewari v. 
Emperor. 


2a(]92l) 19-21 Cal IG-j (105): IS Cal 2^0:22 
t ri tj Jour 4G'2, (‘Itundra 

Mitrav. Manmoth Misra. 

3. (1923) 1923 All 13‘2 (1.33), Emperor v. Eula* 

khi. 

4. (187S) Weil- .3rd Edition 921 (921). Tho 

sumo case is reported in (137,8) 2 
Weir 324 .a.s High Court I’rocecdiii''s 
23rd Sopt. 1S78. No. 1537. 

(ISSO) 2 Weir 43*2 (138). High Court J ro- 
cpcihngs, 2mh October IftftO, No, 
2110 . 


Note 4. 

1. (1883) 5 All 221 (220). Laraiti v, Ham Dial 

2. (1024) 1924 Cal 541 (.511): 21 Cri L Jour 

088, Ganod<x Das-uju v. t:>riinanla 
fthosh. 

3. (189(5) 11) Mad 2Gi) (270), lhn2'>rcf^s v, dopal 

(tound'i n, 

•J. (1894) 2 Woir 433 (4.33), Jliqh Court Pro- 
eeediufj^. 31.s/ Oc(o5cri894, No 20. 


Seo. 8dS. 
Notes ' 
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Seo. 385 of the substance of the evidence of each witness,'* is not complied with by a more 
Notos statement that a witness deposed exactly as another.^ 

8 6 See also Section 356, infra. 

6. “Shall si^n the same.” 

Sub-section 2 requires that the Magistrate should sign the memorandum of 
the substance of evidence recorded by him. An omission to do so vitiates the 
trial.* 

Sec. 886 356.'^' (1) other trials before Courts of Session and 

Magistrates (other than Presidency Magis- 
Record in other tratcs), and iu all inquiries under Chapters XII 
5r„cy- “owns and XVIII, the evidence of each witness shall 

be taken down in writing in the language of the 
Court by the Magistrate or Sessions Judge, or in his presence and 
hearing and under his personal direction and superintendence, 
and shall be signed by the Magistrate or Sessions Judge. 


• (Code of 1882— S. 356— Samo as that of 1898 Code.) 


(Code of 1872-S. 334, Paras. 1, 2 and 3.) 

334. In all other cases before Magistrates, and in all proceedings before Courts of Ses- 
sion, the evidence of each witness shall be taken down in writing 
In all other cases hc’ in the language inordinary use in the district in which the Gonrt 
fore Magistrates, and in is held, by or in the presence and hearing, and under the personal 
all proceedings before direction and superintendence of the Magistrate or Sessions 
Courts of Session. Judge, and shall be signed by the Magistrate or Sessions Judge. 

When the evidence of a witness is given in English, the Magistrate or Sessions Judge 

may take it down in that language with his own hand ; and an 
Evidence in English. authenticated translation of the same, in the language in ordinary 

use in the district in which the Court is held, shall form part of 


the re or bo familiar with the English 

li^nguagc, no translation shall bo necossary, 

(Paras. 1 and 5 were the same as sub-sections 8 and 4 of 1898 Code.) 


(Code of 1861— S. 195.) _ 

195. The evidence of such witness shall be taken down in writing in the language in 

ordinary use in the district in which the Court is held, by or in the 
Mode and language in presence and hearing and under the personal direction and superin- 
iDhich the evidence is to tendcnce of the Magistrate, and shall be signed by the Magis- 
be recorded. trate. When the evidence of a witness is given in English, the 

Magistrate may take it down in that language in bis own hand, 
and an authenticated translation of the same in the language in ordinary use in the District 
in which i ho Court is bold shall form part of the record. In cases in which the evidence is 
not taken down in writing by the Magistrate, he shall bo bound as the examination of oaob 
witness proceeds, to make a memorandum of the substance of what such witness deposes, and 
such memorandum shall bo written and signed by the Magistrate with his own hand, and shall 
be annexed to the record. If the Magistrate shall be prevented from making a memorandum 
as above required, he shall record the reason of his inability to do so. 


(1923) 1923 Pat 157 (157): 23 Cri LJour 
120, Mohammad Ishaq v. E7npcror. 

Note 5. 

I . (1875) 21 Suth W R Cri 7C (77), Queen v. 


Eussick. 

Note 6. 

1.(1922)1922 Pat 6(7): 23 Cri LJour 114, 
Balkcsar Singh v. Emperor. 
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(2) When the evidence of such witness is given in English, 

- . . . . the Magistrate or Sessions Judge may take it 

EngHsh”^^ *" down in that language with his own hand, and, 

unless the accused is familiar with English, or 
the language of the Court is English, an authenticated transla- 
tion of such evidence in the language of the Court shall form part 
of the record. 

(2-A). When the evidence of snch witness is given in any 
other language^ notheing English^ than the language of the Courts 
the Magistrate or Sessions Judge may talm it down in that language 
with his own hand^ or cause it to he talcen down in that language in 
his presence and hearing and under Ms personal direction and 
superintendence^ and an authenticated translation of such evidence 
in the language of the Court or in English shall form part of the 
record. 

(3) In cases in which the evidence is not taken dowm in 

Mem„r.„du.n whan \ Magistrate or Sessions J udge, he 

evidence not taken Shall, as the examination of each witness pro- 
o^’judge ceeds, make a memorandum of the substance of 

™ ^ what such witness deposes; and such memoran- 
dum shall be written and signed by the Magistrate or Sessions 
Judge with his own hand, and shall form part of the record. 

(4) If the Magistrate or Sessions Judge is prevented from 
making a memorandum as above required, he shall record the 
reason of his inability to make it. 

Synopsis. 


, . , . Note No. Note No. 

Legislative changes. 1 Evidence of each witness shall be taken. 6 

Scope Of the Section. 2 Language of the Court. 7 

“In all other trials.” 3 Shall be signed. 8 

Proceedings for security for good be- ' Record of oath. 9 

haviour. ^ 4 Sub-section 2*A. 10 

Record of evidence — Sub-section 1 . 5 . Sub-section 3. 11 


Other Toiiics. 


Attestation in presence of the accused. See 
Note 8, Pt. 3. 

Curable defect under S. 537. See Note 5. Pt. 3. 
Deposition destroyed — Value of memo. See 
Note 5. Pt. 5. 

Desirability of shorthand notes in Sessions. 
Note 11. Pt. 5. 

Evidence taken after discharge of assessors. 
See Note 3. F-N (1). 

Failure to decide claim as European British 
subject. See Note 3, P-N (1). 

Irregularity in memo of evidence. See Note 11, 
Pts. 3 and 4. 

Prior depositions exhibited in de »oro trials — 
Incurable even by consent. See Note 3, 
Pt. 2. 

Proceedings under S. 145. See Note 2, F-N (1). 
Provision mandatory. Bee Note 5. Pt. 1. 
Record "as last witness deposed.” See Note C, 


Pt. 2. 

Record “conoborates” prior witness. See 
Note 6, Pt. 8. 

Record in different language — Effect. See 
Note 6, Pt. 2. 

Record of medical witness as detailed in certi- 
ficate-improper. See Note 6. Pt. 1. 

Record piece-meal— Irregular. See Note 6. Pt. 1 . 

Refusal to sign— No offence. See Note 8. Pt. 1. 

Retrials and dc novo trials. See Note 3, Pt. 1. 

Signature by presiding Judge and not all 
Judges. See Note 8. Pt. 2. 

Signature of deponent. Sec Note 8. Pt. 4. 

Sub-section 3 is supplementary (o Sub-section 
1 and not to override it. See Note 11, Pt, 2. 

Vernacular record more reliable than notes. 
See Note 5, Pt. 4. 

Want of sanction or complaint under S. 1D5 
Sec Note 3. F-N (1). 


Sfio. 356 


Seo. 356 
Notes 
1—5 
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1. Legislative changes. 

1. There -was practically no difference between the corresponding Sections 

of the Codes of 1361 and 1872. 

2. Difference belxceen the Codes of 1872 and 1882 : — 

The provisions of this Section were made applicable to ‘*all inquiries 

under Chapters XII and XVIII.” 

3. The Section remained the same in the Code of 1898. 

4. Change made in 1923 : — 

Sub-section 2-A was newly added. 

2. Scope of the Section. 

Section 355, ante, provides for the manner in which evidence is to be recorded 
in certain specified cases. This Section provides for the manner of recording of 
evidence in all other trials before Magistrates and Courts of Session and in all 
inquiries under Chapters XII* and XVIII. 

3. "In all other trials.” 

The procedure enacted in this Section is applicable also to re-trials and de 
novo trials.* When, in a trial de novo, the depositions of witnesses examined at the 
previous trial were exhibited without the witnesses being examined de novo, it was 
held that the procedure vitiated the proceedings and that even the consent of the 
accused person would not cure the irregularity." 

4. Proceedings for security for good behaviour. 

An inquiry in a proceeding for demanding security for good behaviour should, 
under the provisions of Section 117, be conducted and evidence recorded as in 
warrant cases. The manner in which evidence is to be recorded in warrant cases 
is that prescribed by this Section and, consequently, evidence in inquiries under 
Section 117, on an order for security for good behaviour, should bo taken in the 
manner proscribed by this Section.* 

5. Record of evidence — Sub-section 1. 

Under this Section the entire evidence must be recorded fully, either by 
the Magistrate himself or by somebody else under his direction and in his presence, . 

Section 356 — Note 2. 

1. (1932) 1932 Sind 115 (14G) : 1932 Cri Cas 
GSl : 26 Sind L R 353 : 31 Cri LJour 
21G. Nalho Khnn v. Emjyeror. 

(1891) 21 C;il 727 (730), Bathoo Lai v. Domi 
Lnll. 

(1903) 30 Cal 508 (514), Surjija Kanta 
Acharjee v. llem Chandcr Chou- 
dhrij. 

(1925) 1925 Cal 822 (820) : 52 Cal 721 : 26 
Cri L Jour 1194, Narendrn Chayulra 
liudra Pal v. Sabnrali Bhuiya. Id- 
quLry under S. 145. 

(1925) 1925 Oudh 286 (28G) : 2G Cri L Jour 
70, Choiodliuri Mohammad Ayub v. 

Chowdhuri Sarfaraz. 

(1873) 20 SutU W R Cri 14(11), Khctto- 
mony Dasi v. Srcenath Sirhar. 

(1873) 11 Ben L R App 5 (6), Khctlnr 
Mooixee Bassec v. Srccnnlh Sirhar. 

(1915) 1915 Cal G64 (GG5): 16 Cri L Jour 192 
(192 ) : 42 Cal 381, Sadaytatida Man- 
dal V. Krista Mandal. 

Note 3. 

1. (1882) 4 All 141 (145), Empress v. Berril. 


Accused claiming to be tried as 
European British subject — Trial 
without determining the point — 
No jurisdiction. 

(1883) 15 All 136 (137), Empress v. Ramlal 
Recording of evidence by Sessions 
Court after discharge of the asses- 
.sors. 

(1875) 24 Suth W R Cri 64 (64), In rc Edoo 
Khansamah. Want of sanction un- 
der S. 195 (now written complaint). 

(1880) 5 Cal 121 (123, 124), Empress v. 
Chundcr Nath Dull. 

2. (1923) 1923 Mad 32 (33) : 46 Mad 17 : 23 
Cri L Jour 748, K, K. Ummar Maji, 
In re. . 

Note 4. 

1. (1925) 1925 Cal 720 (721) : 52 Cal 632 : 26 
Cri L Jour 1240, Sanalan Bhalta- 
charya v. Emperor. 

Note S. 

la (1922) 1952 Pat 40 (41) : 23 Cri L Jour 218, 
Lachmi Lai y. Emperor. 
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in the language of the Court. This provision is mandatory and an omission to 
record the evidence in the manner provided is a material irregularity sufficient to 
set aside the proceedings.' But where evidence is recorded but not in the language 
of the Court, the defect “ is merely an irregularity and not an illegallity which 
would vitiate the trial. The essence of the rule contained in sub-section 1 is the 
taking down in writing of the evidence of each witness and not the taking down in 
writing of the same in the language of the Court as is shown by the provisions of 
Section 357, infra under which, if the Local Government so directs, the evidence 
may bo taken down in the mother tongue of the Judge or in English."^ So, where 
the error is only one of procedure and does not go to the root of the trial or preju- 
dice the accused or occasion a failure of justice, it is cured by Section 537.^ 

Generally speaking where evidence is given by a witness, in his own language, 
the vernacular record is always more reliable and entitled to greater weight than 
the memorandum which the Judge makes in English.* 

Where, however, the deposition taken down in the language of the Court 
is destroyed and the memorandum in English made by the Magistrate under sub- 
section 3, is very full and careful, a conviction based on such a memorandum 
is not invalid.® 


6. Evidence of each witness shall be taken. 

Taking down evidence means, taking the statement of a witness in full as 
he deposes. Therefore, where a Magistrate in recording the evidence of a medical 
witness, instead of taking down his statements, simply recorded that tlie injuries 
on the accused were fully detailed in the medical certificate the procedure is 
improper.' The evidence of each witness must be taken as the examination pro- 
ceeds; and this requirement is not complied with by a mere record that a witness 
“deposes as the last witness did"^ or “corroborates” another witness.^ 

The practice of recording evidence piece-meal and not at a stretch is highly 


irregular. 

7. Language of the Court. 

The language of the Court is that 
under Section 558, infra. 

1. (1915) lOl.*) Cal 664 (665) : 16 Cri L Jour 16^ 

{102) : 42 Cal 381, Man- 

dat V. Kriata Mandat. 

(1800) 1800 All W N 1G4 (165). Xatai Lai 
V. Annnt linm. 

(1801) 1891 All W N 115 (145), Empress v. 
Bnriuajit. 

(1919) 1010 All 64 (64) : 21 Cri L Jour 28 : 

Udit Narain v. Emperor. 

(1917) 1017 Pat 41 (41) : 10 Cri L Jour 235. 
Janhi J'rnsad v. Emjieror. 

(Sec (1866) 1866 Pun Rc Cri No. 65. 
(p. 70), The Crown v. Topnn Mull. 
Conviction and sentence by District 
Maflistrate on investigation by a 
Subordinate Magistrate is illegal.) 

2. (1003) 6 Oudh Cas 73 (74), linrbahhsh 

Sim/h V. Emperor. 

3. (19.31) 193i All 2 (2) : 1031 Cri Cas 2: 32 

Cri L Jour 368, Sanhatha .Vtsir v. 
liishwanath. 

(1931) 1931 All 3 (G) : 1031 Cri Cas 3 : 53 
All 172 ; 32 Cri L Jour 372, Kalla v. 
liashiruddin. 

(1932) 1032 Sind 145 (146) : 1032 Cri Cas 


determined by the Local Govcrmnciit 


681 : 26 Sind L R 353 : 34 Cri L Jour 
216, N atholihnn \’ . Emperor. 

4. (1923) 1023 Lah 167 (168) ; 24 Cri L Jour 

625, Sndhu v. Emjyeror. 

5. (1883) 1S83 All W N 226 (226). Empress v. 

Ashiq Husain. 

Note 6. 

1. (192S) 1028 r.ah GO (60) ; 28 Cri L Jour 060, 
lihntj Singh v. Emperor. 

1. (1803) 1 r.om lie R Crown Cas 01 (02), Jlcg. 
V. Hghn lalad Surjiin. 

(ISCl) 1881 Suth W R Gap Cri 18 (IS). Queen 

V. Miittce Kushyo. 

3. (1900-02) 1000-02 Low B\jr Rul 238 (211) 

Chit Tun V. The Crown. 

(ISOO-IOOO) 1809-1000 Low Bur Rul (‘.-26 
(627), Kga Ngyin Byu v. E) : press. 
(1015) 1015 Cal 558 (562) ; IG Cri ], Jour 
424 (420): 42 Cal 313. U. Meredith 
V. Sanjibani T>assi. 

4. (1918) 1918 0.11588(500): IS Cri L Jour 

600 (Gll). Mahomed Ibraltim v. Em- 
peror. 

(1928) 1928 r.ah 152 (153) : 20 Cri L Jour 
200. Sirajuddin v. Emperor. 


See. 356 
Notes 
5—7 
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Sdo. 356 
Notes 
8-11 


8. Shall be signed. 

The presiding oflBcer of the Court must sign the deposition of the witness 
examined by him. The object is to ensure the accuracy of the record.^ 

Where the Court is composed of more than one Judge, it is not necessary 
that all the Judges should sign. It is enough if the presiding Judge signs it.^ 

There is no provision of law which makes it obligatory on the Court to 
attest the deposition in the presence of the accused, though it is desirable that the 
depositions should be taken and attested in the presence of the accused and a few apt 
words written on the face of the deposition to make it apparent that this has been 
done.^ See Section 509, infra, which makes such a thing obligatory for the pur- 
pose of that Section. 

The signature of the deponent is not made compulsory though it is desirable 
that such signatures also should be obtained. However, a refusal to sign a depo- 
sition is not an offence under Section 180 of the Penal Code.* 


9. Record of oath. 

There is nothing in the Code or elsewhere which requires a Court examin- 
ing a witness to record the fact that the oath was administered to him. Where 
the record does not show that the oath was administered to a witness, the reason- 
able presumption in the absence of any suggestion to the contrary, would be that 
proper procedure was followed and the oath duly administered.' 


10. Sub-section 2-A. 

This sub-section was newly added in 1923, The reason is thus stated in 
the statement of objects and reasons : 

“ Section 350 does not provide for evidence being taken down in any other language 
than that of the Court, or, if the language of the Court is not English, in English. The result 
is a certain loss of accuracy, whenever evidence is given in a third language, as it has to bo 
translated into and taken down in tho language of the Court or in English. The object of the 
amendment is to secure greater accuracy and to avoid waste of time in translation. 


11. Sub-seotion 3. 

The provisions of this sub-section apply only to cases in which tho evidence 
recorded under sub-scction 1 is not recorded in tho Magistrate's own hand.' It is 
supplementary to the provisions in sub-section 1 and cannot override the provi- 
sions therein.' Where, therefore, there is only a memorandum in English, and 
such a niomoraiidum is not made as tho examination of each witness is proceeding 
and it is not signed by the Judge, the irregularity is so serious that the conviction 
will be quashed.^ Eut whore the evidonco is recorded in the language of the Court 
and tho Magistrate does not make a memorandum in English, tho failure is only an 
irregularity which is curable by Section 537.* 


Note 8. 

1. (1928) 1028 Lab 125 (127) : 29 Cri L Jour 

212, Taj Mohammad v. Emperor. 

Scl Cas 192 (Oudh), Queen-Einpress v. 
Uanhu. Merc initialling is nob sign* 
ing. 

2. (1928) 1928 Lab 125 (127) : 29 Cri L Jour 

212, Taj Mohammad v. Emperor. 

3. (1888) 10 All 174 (178), Eviprcss v. Pohp 

Siiujh. 

4 . ( 1871 ) 1 Weir 112 (113), High Court Pro* 

cecdings 0th January 1871, No. 40. 

Note 9. 

1 . (1914) 15 Cri L Jour 19 (20): 35 All 575, 
Sved .-Vimcd V. Emperor. 


Note 10. 

1. Statement of Objects and Reasons, 1921. 

Note 11. 

1. (1915) 1915 Cal 664 (665) ; 16 Cri L Jour 

192 (192): 42 Cal 381, Sadananda 
Mandal v. Krista Mandal. 

2. (1915) 1915 Oal 664 (665) : 16 Cri L Jour 

192 (192) : 42 Cal 381, Sadananda 
Mandal v. Krista Mandal, 

3. (1801) 1091 All W N 145 (145), Empress v. 

Barmajit. 

4. (1928) 1928 Oudh 112 (112) ; 29 Cri L Jour 

70, Surman Singh v. Emperor. 
tSoc also (1934) 1934 Cal 686 (637, 
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The Calcutta High Court has suggested in the following case^ that provisions 
should be made for recording full and accurate shorthand notes of proceedings at 
Sessions trials. 

357 .* (1) The Local Government may direct that in any 

district or part of a district, or in proceedings 
lf*^^wdence.**^ '^^*^*'^** hefore any Court of Session, or before any 

Magistrate or class of Magistrates, the evidence 
of each witness shall, in the cases referred to in Section 356, be 
taken down by the Sessions Judge or Magistrate with his own 
hand and in his mother-tongue, unless he is prevented by any 
sufficient reason from taking down the evidence of any witness, 
in which case he shall record the reason of bis inability to do so 
and shall cause the evidence to be taken down in writing from his 
dictation in open Court. 

(2) The evidence so taken down shall be signed by the 
Sessions Judge or Magistrate, and shall form part of the record: 

Provided that the Local Government may direct the 
Sessions Judge or Magistrate to take down the evidence in the 
English language, or in the language of the Court, although such 
language is not his mother-tongue. 

Synopsis. 

Scope of the Section. Noto No. 1 


Other Topics. 

Authority, personal and local. Sec Note 1, Transfer to another district without autho- 
2. rity — Ellect. Sco Noto 1, Pt. 8. 

1. Scope of the Section. 

This Section applies only to evidence taken under Section 35G, ante.^ The 
authority conferred under this Section is personal to the particular officer on 
whom it is conferred and is in force only while he is in the district or part of the 
district in which it is conferred.^ But where such an officer is transferred to 
8-^other district and lie takes down depositions in his own handwriting without 

• (Code of 1882— S. 357— Same.) 


(Code of 1872— S, 335.) 

Materially the same as that of 1898 Code, except the proviso which ran : — 

Provided that, if the vernacular language of the Sessions Judge or Magistrate be not 
T’.ugliah or the language in ordinary use in the district in which the Court is held, the Local 
Govorumeut may direct him to take down the evidence in the English language, or in the 
linguago in ordinary use in the district in which the Court is held, instead of his own verna* 
cular. 


(Code of 1861 — S. 196 — Materially same as that of 1872 Code.) 


C38) : 1934 Cri Cas 929 : G1 Cal 899 : 
35 Cri L Jour 1479, Naycb Shona v. 
Emperor. Failure to make a memo- 
randum under this sub-section was 
held only an irregularity.] 

S. (1924) 1924 Cal 257 (288): 25 Cri L Jour 
817 (F B). Emperor v. Barcndra 


Kumar Ghose. 

Section 357 — Note 1. 

1. (189G) 19 Mud 2G9 (270), Queen v. Gopal 

Goundan. 

2. (1869) 2 Weir 434 (434). 1[. C. I'rocccdinns, 

‘25th Nov. 18G9, No 2380. 


Seo. 366 
Note 11 

Seo. 367 
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Sec. 357 aufchorifcy for that district, and commits the accused, the commitment, although 

Notel irregular, is not invalid unless the accused is prejudiced thereby.® 

Sec. 358 358/" cases of the kicd mentioned in Section 355, the 

Magistrate may, if he thinks fit, take down the 
Option to Magis- evidence of any witness in the manner provided 
Section 355. IB oection ooo, OE, it Within the local limits ot 

the jurisdiction of such Magistrate the Local 
Government has made the order referred to in Section 357, in the 
manner provided in the same Section. 

Synopsis. 

“If he thinks fit.” Note No. 1 

1. “If he thinks fit.” 

Even in cases of the kind specified in Section 355, ante^ the Magistrate may 
take down the evidence in the manner mentioned in Section 356 if he thinks fit to 
do so, as for example, where it appears that a witness is giving false evidence and 
that it is likely to be necessary to start criminal proceedings against him. 

Sec 359 359.t (1) Evidence taken under Section 

Mode of recording 355 Section 357 sball uot ordinarily be taken 

ti'on' 3"56 “"‘‘lectron dowii ill the form of question and answer, but 
357. in the form of a narrative. 

(2) The Magistrate or Sessions Judge may, in his discre- 
tion, take down, or cause to be taken down, any particular ques- 
tion and answer. 

* (Code of 1882— S. 358 aud Code of 1872 — S. 336— Same.) 

(Code of 1861— S. 268.) 

268 In anv case in which the Magistrate shall consider it necessary it shall bo com- 
petent to him, instead of taking down merely the substance of the 
Manner of recording evidence of any witness, to take down the evidence of any witness in 
evidenecin certain cases, the manner provided in Section 195 or in the manner provided by 

Section lOG of this Act if within the jurisdiction of such Magistrate 
the local Cfovommont shall have made an order as provided in that Section. In any such case 
the provisions of Sections 199 aud 200 shall be applicable to the evidence so taken. 

t (Code of 1882— S. 359— Same.) 

(Code of 1872— S. 338.) 

338. The evidence taken under Section 334 shall not ordi- 
Form of record 0 / cvi‘ narily bo taken down in the form of question and answer, but in 
dence. the form of a narrative. 

It shall be in the discretion of the Magistrate or Sessions Judge to take down, or cause 
to be taken down, any particular, question and answer, if there appears any special reason for 
so doing, or if any person who is a prosecutor ora person accused, or his counsel or agent, 

requires it. 

(Code of I861-S. 198— Same as in 1872 Code.) 

(1663) 2 Weir 434 (435), Iii re Chathana- 3. (1883) 2 Weir 434 (435), In re Chathana' 
diyil Kelu Nayar. diyil Kelu Nayar. 
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Synopsis. 

Scope of the Section. Note No. 1 


Other Topics. 

Evidence in first person. See Note 1, Pt. 2. Paraphrase of evidence. Sec Note 1, Pt. 1. 
Record of questions and answers by Judge. Verbatim record of question and answer. See 
See Note 1. Pt. 3. Note 1, Pt. 2. 

1. Scope of the Section. 

This Section prescribes the mode of recording evidence under Sections 356 
and 357. It directs that the evidence shall ordinarily be taken down in the form 
of a narrative. In doing so, the Judge thould adhere as far as possible to the 
words actually used either in the question or in the answer given by the witness. 
The provisions of law cannot be said to be complied with by recording a paraphrase 
of the evidence given by the witness.^ The ordinary and proper and convenient 
way of recording the evidence is to take it down in the first person exactly as 
spoken to by the witness.^ 

The Judge is not bound to make verbatim record of any particular questions 
and answers. It is left to the discretion of the Judge, if either side si)ecially 
requests him to do so. 

A Judge may also himself question the witness and record his question and 
answer under Section 165 of the Evidence Act, but it should be exercised with 
discretion and within limits as it is unfair to the accused to anticipate or break the 
thread of his cross-examination.® 

300 .* (1) the evidence of each witness taken under 
Procedure in regard Sectiou 356 OP Sectiou 357 is Completed, it shall 
to such evidence be read ovei* to him in the presence of the 
■w en completed. accused, if in attendance, or of his pleader, if he 

-appears by pleader, and shall, if necessary, be corrected. 

* (Code of 1882 — S. 360 — Same.) 

(Code of 1872— S. 339.) 

339. As the evidence of each witness, taken under Section three hundred and thirty- 

four, is completed it shall be read over to the witness in the pre- 
rroccdiire in regard to soucc of the accused persou, if in attendance, or of his agent, when 
evidence xvhen completed. his personal attendance is dispensed with and ho appears by agent, 

and shall, if necc.ssary, bo corrected. 

If the witness deny the correctness of any part of the evidence when the same is read 
over to him, the Magistrate or Sessions Judge may, instead of correcting the evidence, make a 
memorandum thereon of the objection made to it by the witness, and shall add such remarks 
as he thinks necessary. 

If the evidence be taken down in a language different from that in which it has been 
given, and the witness does not understand the language in which it is taken down, the witness 
may require his evidence as taken down to bo interpreted to him in the languago'iu which it 
was given, or in a language which ho understands. 


(Code of 1861— S, 198— Same as that of 1872 Code.) 


Section 359— Note 1. 

1. (1905) 2 Cri L Jour 133 (142) (Rang), Nga 
Saw v. Emperor. 

(1390-1900) 1899-1900 Low Bur Rul 026 
(027), Nga Ngyin Buu v. Exnpress. 
(See also (1900) 3 Oudb Cas 72(77, 
78), Shankar v. Empress.] 


2. (1871) 16 Suth W 11 Cr 30 (37), ijuecyi v. 

Zool/aknr Khan. 

(1883) 1883 .411 W N 12 (12). Empress v. 
JBalwant Singh. 

3. (1905) 2 Cri L Jour 133 (113, 144) (Rang), 

Nga Saw v. Em^wror. 


Seo. 859 
Note 1 


Sec. 360 
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Sec. 360 
Note 1 


(2) If the witness denies the correctness of any part of the 
evidence when the same is read over to him, the Magistrate or 
Sessions Judge may, instead of correcting the evidence, make a 
memorandum thereon of the objection made to it by the witness, 
and shall add such remarks as he thinks necessary. 

(3) If the evidence is taken down in a language different 
from that in which it has been given, and the witness does not 
understand the language in which it is taken down, the evidence 
so taken down shall be interpreted to him in the language in 
which it was given, or in a language which he understands. 


Synopsis, 


Note No. 


Legislative changes. 1 

Scope and applicability of the Section. 2 
“Shall be read over to witness” — Sub- 
section 1. 3 

“In the presence of the accused or of 

bis pleader.” 4 

“As the evidence of each witness is. . . 


Note No, 


completed.” 5 

“And shall, if necessary, be convic- 
ted.” 6- 

“Shall be interpreted to the witness.” 7 
Non-compliance with the Section — 

Effect of. a 

Revision. 9^ 


Other Topics 


Accused not entitled to suggest corrections. 

See Note 2, Pt. 4 ; Note 4, Pt. 4. 
Applicability to Defence of India .Act, 1915. 
See Note 2, Pt. 5. 

.Applicability to Chapters 8 & 12. See Note 4, 
Pts. 5 aud G. 

Consent of accused immaterial. See Note 2, 
Pt. 2. 

Deposition not read over — Prosecution. See 
Note 8, Pts. 3 to G. 

Failure to read over. See Note 8, Pt. 2 and 
F*N (2). 

ilanding over deposition — lusuflicient. See 

Note 3, Pt. 4. 

Interpretation to accused. See Note 7, Pt. 3. 
Interpretation without reading over. See 
Note 7. Pt. 2. 

Not to be read over as each sentence is re- 
corded. See Note 5, Pt. 3. 

Obicct. See Note 2, Pts. 3 and 4. 

Presence and not hearing. See Note 4, Pt. 4. 
Prosecution of witness for perjury. See Note 8. 
Pt. 8. 


Reading over after all witnesses ace examined. 
See Note 5, Pts. 1 and 2. 

Reading over — Before vakil of one of several 
accused. See Note 4, Pt. 1. 

Reading over during examination of another 
witness. See Note 3, Pt. 5 ; Note 8, 
F-N (4). 

Reading over during midday interval. See- 
Note 5. F-N (1). 

Read over after cross-examination on another 
day. See Note 5, Pt. 4. 

Read over in absence of accused. See Note 8,. 
F-N (4). 

Record of 'road over.’ See Note 3, Pts. 1 
and 2 ; Note 8, Pt. 7. 

Remand for not reading over. See Note 3, 
F-N (1). 

Section if mandatory. See Note 7, Pt. Ir 
Note 2, Pt. I ; Note 3, Pt. 3 and Note S. 

Swearing interpreters. See Note 7 and S. 543. 

Trial under Section 211, I. P. C. See Note 8. 
F-N (8). 


1. Legislative changes. 

1. There was no difference between the corresponding oectious oi inc 

Codes of 1861 and 1872. 

2. Difference between the Codes of 1872 and 1882: - 

(a) The words "or of his agent, when his personal attendance is 
dispensed with and he appears by agent” were substituted in the 
1882 Code by tlie words "or of bis pleader.” 

{!,) Under Section 339 of the Code of 1872. the witness may require 
Ills evidence to be interpreted to him.” In the Code of 1882 an 
in the present Code the evidence "shall be interpreted to him. 

3. There is no difference between the corresponding Sections of the o o 

of 1882 and tliis Code. 
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2. Scope and applioability of the Section. 

Sections 356 and 357, ante^ prescribe the manner of taking ovideuce in the 
cases mentioned therein. This Section enacts the procedure to be followed after 
the evidence is completed. The evidence should be read over to the witness or 
interpreted to him if it has been taken down in a language which the witness does 
not understand. Such reading over or interpretation should be done in the presence 
of the accused or of his pleader if he appears by pleader. The Section is mandatory 
in these two respects^ and no departure therefrom can be justified on the ground 
that time would be saved thereby or that the accused is a consenting party thereto.® 

The object of the provision is to obtain an accurate record from the witness 
of what he really means to say and to give him an opportunity of correcting the 
words which the Magistrate or his clerk has taken down.® It is not to enable the 
accused or his advocate to suggest corrections.^ 

The Section applies^ also to proceedings before commissioners under the 
Defence of India Act, 1915.^ 


3. “Shall be read over to the witness ” — Sub-section 1. 

Under Section 199 of the Code of 1861 it w^as necessary that a nieviorandum 
should he signed and attaclied to the deposition of each witness to the effect that 
the evidence was read over to him and that he acknowledged the same to be 
correct.^ This provision has not been enacted in the present Code. It is, 
therefore, not imperative though desirable under the present Code that a record is 

made by the Magistrate that the deposition was read over to the witness in the 
presence of the accused.® 

The Section is mandatory and not merely directory and the evidence of a 
witness must be read over to him in the presence of the accused or of his pleader ^ 
though it may take a considerable time to do so. It is not a sufficient compliance 
with the Section, to merely hand over to the witness his deposition so that he niay 


Section 360 — Note 2. 

1. [See cases in footnote (8) to Note 3, in /re.l 

2. (l‘J27) 1927 P C 44 (46, 47) : 5 Rang 53 : 2S 

Cri L Jour 259 : 54 lud App UG (P 0), 
V. J/. Abdul Rahttean v. Rmpcror. 

3. (1927) 1927 P C 44 (47) ; 5 Rang 63 ; 54 Ind 

App 90 ; 28 Cri L Jour 269 (P C), V. 
M. Abdul Rahman v. 

[See also (1926) 1926 Rang 53 ((>1) : 
27 Cri L Jour 669, V. M. Abdul Hah- 
man v. Emitcror. 

(1925) 1925 Pat 378 (379) : 4 Pat 
231 ; 26 Cri L Jour 932, Ishniju'ui 
Sim/h V. Emperor. 

(1871) Ratanlal 5i {5i), Reg. v. Lai 
Krishna.] 

■1. (1927) 1927 P C 44 (47) : 54 Ind App 06 : 5 
Rang 53 : 28 Cri L Jour 259 (P C), 
V. M. Abdul Rahman v. Emperor. 
The follou:in<j cases holdimj that the ob- 
ject is to fjive the accused an opportunity 
of checking the correctness of the dsposi- 
/ion MjKS^ be taken to be no longer law : — 
(1912) 13 Cri L Jour 569 ^570) : 1 Upp P.ur 
Kul 123, Nga San Myin v. Em- 
X)eror. 

(1924) 1924 Cal 389 (891) : 52 Cal 1.09 : 20 
Cri L Jour 201, Jlirulal Chose \. 
Emperor. 

5. (192^!) 1923 Lah 125 (123) : 29 Cri L Jour 


1 . 


•> 


212» Taj Afohnminad v. E?npcror. 

Note 3. 

(1870) 13 Suth W R Cr 1 (7). 7n the matter 
of Alohesh 0}tfi7idcT DciHCTjec 
(18C7) 8 Stub W R Cr o3 (64). Queen v 7s- 
sur Raut. 

(Iv870) 2 N W P H C R 132 (137). Queen v. 
LchhraJ. 

(1871) 10 Suth \V R Cr 01 (I'.l), Queen v. 
Mudun Mundle, 

(lS70)13Suih W H Cr 17 ( 13 ). v. 

JJossvin Sirdar, 

(.Sec also (1809) 12 Suth \V R Cr 44 
(45), Queen v. Radhvo Jana. 

(19U) 12 Cri L Jour 44 (45); 9 lud 

Cas 202 (M.ad), [n rc Muthuhumnra 
iteddy J 

(192.5) 1925 Pat 723 (725) : 20 Cri L Jour 
Rameshar Sinohv. Empevyr 
(1927) 1927 Pat 100 (102): 28 Cri I, Jour 77, 
Arjun A'ttrwu v. Emperor. 

(1926) 1920 Cal 157 (156) ; 27 Cri L .lour 
375, Abdul .MullicJ: v. Em/eeor 
(1924) 1924 Cal 889 (SS9. 891) ; 02 Cal 159 • 
20 Cri Ij Jour 201, 7/;' Chose v. 
Emperor. 

(1921) 1921 Put 119 (150) ; 22 Cri L Jour 
668, JJarhmdeo i-'iitgl. v. King Em- 
peror. 

(1909) 10 Cri L Jour 5S1 (5*3) ; 30 Cal 055 


Sec. 360 
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Notes 
3—4 


read it over himself* Nor is it a compliance with the Section if the evidence is 
read over to the witness while another witness is being examined. The reason is 
that the accused cannot at one and the same time listen to the evidence that is 
being read over and to the evidence of a fresh witness that is being recorded.® 

4. "In the presence of the accused or of his pleader/’ 

The evidence must be read over in the preserice of the accused if he is in 
attendance, or of his pleader. Where, however, there are several accused in the 
case, tlie evidence of a witness read over in the presence of the pleader of one only 
of such accused is not inadmissible in a case of perjury against such witness, 
merely because it was not read over in the presence of all the other accused or 
their pleaders/ 

It is only where the accused "appears by a pleader” that a reading over of 
the evidence in the presence of such pleader is sufficient/ The words "if he appears 
by a pleader” cannot be restricted to cases in which a pleader is allowed to 
represent one accused whose personal attendance has been dispensed with. The 
natural meaning of the words is that if an accused person has engaged a pleader 
who is in attendance the reading over of the deposition in his presence will be a 
full compliance with the provisions of this Section/ 

The evidence must be read over only in the presence of the accused or of his 
pleader. It is not necessary that it should be within their hearing. The reason 
is that the accused is only entitled to be sure that the evidence has been read over 
and that the witness has had an opportunity of correcting the written words. But 
he is not necessarily entitled to the opportunity of suggesting corrections.* 

Does this Section apply to proceedings under Chapters 8 and 12 of the Code ? 
It has l)eon held by a Full Bench of the High Court of Calcutta that the persons 
proceeded against under tliose chapters are not “accused” persons, but that the 
first Clause of this Section should bo read as moaning that the evidence is to be 


J ijotish Chandra Muherjee v. Em- 
jicror. 

(1870) 1-i Suth W R Cr 13 (14), Queen v. 

parbulttf Churn ChiiUcrbuthj. 

(1025) l‘J25 Mad 120G (1200) : 40 Mad 71 : 
20 Cri L Jour 1537, Kxtppa TJuda^ 
liar. In rc. 

(1025) 1025 Pat 378 (380) : 4 Pat 231 : 26 
Cri L Jour 032, lihagwat Singh v. 
Einjieror. 

[Put see (1020) 1020 Mad 8C2 (863) : 
1020 Cri Cas 602 : 52 Mad 905 : 31 
Cri L Jour 273, Damodaran v. Ein~ 
peror.) 

•1. (1927) 1027 P C 44 (48) ; 54 lud App 96 ; 5 
RaiiH 53 : 28 Cri L Jour 250 (P C), 
V*. M. Abdul linhmon v. Emperor. 
(1025) 1025 Cal 1120 (1120) ; 26 Cri L Jour 
951, Snhorali Molla v. Emperor. 
(1025) 1925 Cal 782 (783): 52 Cal 431 : 2G 
Cri L Jour 1178, Mahammcd Yasitt 

V. E?n2U'ror. 

(1014) 1914 Cal 789(790): 42 Cal 240: 15 Cri 
L Jour 483, Emperor \. Jogendra 
^^ath Ghose. 

(1925) 1925 Pat 723 (725): 26 Cri L Jour 
927, liameshar Singh v. Emperor. 
[See also (1927) 28 Cri L Jour 651 
(051) : 103 lud Cas 107 (Lab), Kesar 


Singh v. Sultan-ul- Mullc. 

(1925) 1925 Cal 729 (732): 26 Cri L 
Jour 1009, Jessarat v. Emperor.'] 
[But see (1926) 1926 Pat 232 (233): 
5 Pat 63 : 27 Cri L Jour 484, Jagwa 
Dhanuk v. Emperor.] 

5. (1927) 1927 P C 44 (46, 48) : 5 Rang 53 ; 28 
Cri L Jour 259 : 54 Ind App 96 (P C), 
V. M. Abdul llahmaxi Emperor. 
(1925) 1925 Cal 831 (832): 52 Cal 499: 26 
Cri L Jour 213, Dnrgahi v. Emperor. 
(1925) 1925 Cal 933 (933): 26 Cri L Jour 
1267, Manik v. Etnperor. 

(1926) 1926 Cal 423 (423) : 26 Cri L Jour 
1016, Adiladdi v. Emperor. 

(1804) 2 Weir 435 (435), In re Singiri 
Eradu. 

(1905) 2 Cri L Jour 133 (143) (L B), Nga 
Saw V Emperor. 

Note 4. 

1. (1909) 10 Cri L Jour 150 (155): 36 Cal 608, 

Bakhal Chandra Laha v. Emperor. 

2. (1926) 1926 Cal 528 (528): 27 Cri X Jour 

509, Kasim AH v. Sarada Kripa 
Laha. 

3. (1928) 1928 Cal 27 (32) : 29 Cri L Jour 49. 

Hari Narayan Chandra v. Empe- 
ror. 

4. (1927) 1927 P C 44 (48) : 54 Ind App 96 : 5 
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read over in the presence of the accused if there is o?ie and that, therefore, the 
evidence should bo read over to the witness in such proceeding though not in the 
presence of the persons proceeded against.® The High Court of Patna has come to 
the same conclusion.® 


5. "As the evidence of each witness is...completed.'' 

The evidence of each witness must be read over to liim immediately after 
it is completed. The Section is not complied with if the deposition is read over at 
the end of the day after all the witnesses are examined.^ Where a Magistrate exa. 
mined a number of witnesses and asked them to be in a room and then had the 
depositions read over to them, it was held that the procedure was illegal and not 
merely irregular.^ Again, the Section is no tcomplied with if the evidence is read out 
as each sentence of it is being recorded. It must be read out only after it is comple- 
ted.^ But where the evidence is read over to a witness some days after his exami- 
nation-in-chief but immediately after his cross-examination, it was held that .this 
Section was sufficiently complied with.* 

6. "And shall, if necessary, be corrected.” 

Before a deposition is closed, a witness should bo given an opportunity of 
explaining and correcting any contradictions which it may contain.^ 


7. ‘‘Shall be interpreted to the witness.” 

Under the Codes of 18G1 and 1872, when the evidence was taken down in a 
language different from that in which it was given, the witness "may require” that 
his evidence should be interpreted to him. Under this Code it is obligatory on the 
Court in all such cases, whether the witness requires it or not, to interpret his evi- 
dence to him.^ It is, however, not necessary to first read out the deposition to the 
witness in the language in which it is taken and then to interpret it to him. It is 
sufficient if it is merely interpreted to him.^ 

Should the evidence in such cases be interpreted to the accused? In Abdul 
Rahman v. King. Emperor,^ their Lordships of the Privy Council observed as 
follows : — 


Sec. 360 
Notes 
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BanguS: 23 Cri L Jour 259 (PC), 
Abdul Rahman v. Emperor. 

(1927) 1927 Pat 100 (102); 28 Cri L Jour 
77, ArJuJi Kurint v. Emperor. 

5. (1925) 19*25 Cal 822 1831): 52 Cal 721 : 20 Cri 
L Jour 1191 (F R), NarendraChnn- 
(Ira Rudra Pal v. Saharali Bhuiija. 
lo view of iLis F. B. , 1025 Cal G78. 
1025 Cal 720 and 1925 Cal 1010, 
bolding contra are no longer law. 

0. (1922) 10-22 Pat 371 (371); 23 CiiLJour 

125, Ram Narain Hintjh v. Jjhoyirai 
Gopi. 

Note 5. 

1. (1920) 1926 Cal 157 (158): 27 Cri L Jour 

375, Abdul (JJari) ^fullich v. Empe- 
ror. 

(See also (1920) 19-20 Cal 503 (5Cl); 
53 Cal 120 ; 27 Cri L Jour 688, Sam- 
serali Umi v. Eini^cror. Read over 
during ruid-day inteival.] 

2. (1925) 10-25 Mad 1200 (1*200): 40 Mad 71: 

20 CiiLJour 1587, Kuppa Muda- 
liar, In rc. 

3. (1921) 22 Cri L Jour 609 (071) : 03 lud Cas 

401 (463) (Lab), Wadhaioa Sin‘jh v. 

Cr. P. C. 230 & 237 


Emperor. 

4. (19-20) 1020 Cal 890 (391): 1929 Cri Cas 20 r 
31 Cri L Jour 373, Kamini Kumar 
V. Emperor. 

(1918)1018 Pat 448 (450): 19 Cri L Jour 
IGO, Ramdhari Simjh v. Emperor. 
[But see (10-20) 1020 Pat 58 1G0); 20 
Cri L Jour 1475, Emperor v. Bha<ju- 
nta Bhutan. Wbicb seems to sug- 
gest that it should bo road over at 
the end of tho examination- iu-ebief.] 
Note 6. 

1. [See also (1910) 1910 Bom 49 (51): 18 Cri L 
Jour 480, Pandu Namaji Gavande, 
In re. 

(18*1-2) 18 Suth \V R Cl- 57 (.>7), Queen 
V. Tulsi Dosadh.'\ 

Note 7. 

1. (1881) 7 Col L R 393 (304), In the matter 

of Okhoy Kumar, 

2. (1928) 1028 Cal 27 (31) : •><) Cri L Jour 40 , 

II ariSarayan Chandra v. Emperor 

3. (1927) 1027 P C 41 (47, 4H) ; 51 Ind AppOO: 

5 Kaug 53 : 28 Cri L Jour 250 (P 0), 
Abdul lUOiman v. Emperor. 
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Sdc. 360 
Notes 
7—8 


“ The distinction between S. 360 and S. 861 is very marked. Under the latter Section, if 
the evidence is given in a language nob understood by the accused or his pleader, it is to be 
interpreted into their language, while under the former Section, when it is read over, it is to 
be interpreted to the wi/rtess in his own language; but there is no provision for its being inter- 
preted to the accused. Thus, if the depositions are taken down in English, and the language 
oftheaccusel is Hindi and the langutge of a witness is Burmese, ... the depositions will 
have to be txken by getting the witness’s answers in Burmese, having them interpreted to the 
Court so that they be taken down in English and further interpreted to the accused, so that 
he may understand them, in Hindi. When, however, the deposition comes to be read over, as 
it will be, in English, it will be interpreted to the loitness in Burmese, but nob to the accused 
in Hindi; and if the accused knew neither English nor Burmese, he will be none the wiser.” 

As to whether a sworn interpreter is necessary for interpreting the evi- 
dence to the witness, see Section 543, infra. 


8. Non-compliance with the Section— Effect of. 

It has now been settled by the Privy Council that non-compliance with 
the' strict provisions of this Section is only an irregularity which is cured by 
Section 537 of the Code in the absence of prejudice.^ Thus, a failure to read over 
the evidence to the witness would not necessarily vitiate the trial of the accused.^ 
There is a conflict of opinion as to whether the witness can be prosecuted on the 
basis of such evidence. On the one hand, it has been held that non-compliance 
with the Section renders the evidence inadmissible under the Evidence Act, that 
no other evidence could be admitted by virtue of the provisions of Section 91 
thereof and that, therefore, a conviction on such evidence cannot be sustained.* 


Note 8. 

1 . (1927) 1927 P C 44 (49) : 54 lud App 06 : 5 
Rang 53 : 2d Cri L Jour 259 (P C), 
Ahdiil nahman v. Emperor. 

[Sec also (1927) 1927 All 755 (755) : 
28 Cri L Jour 006, Shcr Mohammad 
Khanv Emperor. 

0926) 192G Rang 53 (61, 63) : 27 Cri 
L Jour GG9, Abdul liahman v. 

(1920 1924 Pat 785(787) : 25 Cri L 
Jour 89, So7idi Sitigh v. Govind 
Sin-ih. 

( 1927 ) 1927 Cal 575 (575) : 28 Cri L 
Jour75l. Fatiar Bap v. Emperor. 
(1925) 1925 Cal 928 1929) : 2G Cri L 
Jour 127G, Ahdur Rahim v. 
Emperor. Case remanded for read- 
ing over the depositions.) 

The cases cannot be consi- 

dered to be good law after the 2'ripy 
CoM«ct/ case (1027 P G 44), — 

(1927) 1927 Pat 315(315) : 6 Pat 473: 
28 Cri L Jour772, t'azlur liahman v. 
Emperor. Assumption that evidence 
not read over cannot be used in the 
case tn which it teas given is not 
correct. 

(1925) 1925 Cal 933 (933) : 2G Cri L 
Jour 1207, Manick v. Etnperor. 

(192G) 1926 Cal 423 (423) : 2G Cri L 
Jour lOlG, Adiladdi v. Emperor. 
(1926) 102G Cal 568 (563) : 53 Cal 
129: 27 Cri L Jour G88. 6'nm5crait v. 
Emperor. 

(1925) 1925 Cal 81C (81G) : 52 Cal 
470 : 26 Cri L Jour 1233. Naioal AH 
V. Emperor. 


(1924) 1924 Cal 889 (889, 893) : 62 
Cal 159 ; 2C Cri L Jour 201, liira Lai 
Ohosh V. Emperor. 

(1924) 1924 Cal 182 (183) : 25 Cri L 
Jour 289, Haro Nath Malo v. Ala 
Bux. 

2. (1925) 1925 Pat 414 (410) : 4 Pat 488 : 26 

Cri L Jour 811, Saiyid Mohiuddin v. 
Eynperor. 

(1927) 1927 All 757 (758) : 28 Cri L Jour 
596, Bajai v. Ram Sarup 
(1927) 1927 All 764 (766) : 28 Cri L Jour 
514, Jiwan Singh v. Sheonandan 
Singh. 

(1924) 1924 Pat 786 (787) : 25 Cri L Jour 
89. Sondi Singh v. Govind Singh. 
Failure to read over depo>ition — 
Decision cannot bo said to be on no 
evidence. 

3. (1910) 1919 Mad 45 (47) : 42 Mad 561 : 20 

Cri L Jour 379, Nalluri Chenchiah, 
In re. 

(1928) 1928 Lah 125 (129) : 29 Cri L Jour 
212, Taj Mohammad v. Emperor. 
(1914) 1914 Cal 789 (790) : 42 Cal 240 : 15 
Crj LJour 483, A’mpcror y.Jugendra 
NatkOhose. 

(1909) 10 Cri L Jour 681 (583) : 36 Cal 955, 
J yottsh Chandra Mukerjee v. 
Emperor. 

(1912) 13 Cri LJour 569(571); 1 Upp Bur 
Rul 123, NgaSati Myxny. Emperor. 
(1921) 1921 Pat 149 (160) 22 Cri L Jour 

568, Barhmdeo Singh v. Emperor. 
(1918) 1918LOW Burl2J(l30); ISOriLJour 
966 (967), Kadtr Pakiri v. Emperor. 
(1908) 8 Cri L Jour 116 (118) iCul). Mohen- 
dra Nath Messer v. Emperor. 



Taking and Recording Evidence in Inquiries and Trials 


1881 


A contrary view has, on the other hand, been taken in the undermentioned cases 
to the effect that non-compliance with the Section does not render the evidence 
inadmissible but only prevents a presumption being raised as to its correctness 
under Section 80 of the Evidence Act. In view of the decision of the Privy 
Council in Abdid Rahman v. Kuig Emperor,^ that non-compliance with tne 
Section is not fatal to the conviction, it is submitted that the latter view is 

Where the accuracy of the deposition is challenged and it is clear that a 
relevant statement of a witness was omitted from the record which was not read 
over to the witness, it was held that the conviction should be quashed. 

The absence of a memorandum subjoined to a deposition, and stating the 
fact of compliance with the Section, does not, of itself, prove that the provisions 

of this Section have not been complied with. 

As to the witness's liability to be produced for perjury, see Section 1^6 of 
the Penal Code and the undermentioned cases.® 


9. Revision. , . 

The question whether a deposition was read over to the witness in accor- 
dance with this Section is one of fact and cannot bo raised for the first time in 

revision before the High Court.* 

1 (1) Whenever any evidence is given in a language 

•(Code of 1882— S 361— Same.) 



(Code of 1872 — S 340.) 

340. In all cases whatever, when the evidence is given iu a 
Interpretation of evi- jauguage not understood by the accused porsou, it shall be intet- 
dence to accused or his him io open Court in a language uuderslood by him, where 

aijent. be is present in person. 


(1675) 23 Suth W R Ct 28 (20), Queen v. 
Munyul Dass. 

(1928) 192:i Cal 271 (271), Chotjenuddin 
Paramanih v. Emperor. Trial under 

s. 2u. 1. e. C. 

(1870) 11 Suth W It Cri 13 (14), Queen 
ParbuUy Cliurn. 

4. (1921) IJ2L Sin 1 l.7l(l.5l): IG Siod L R 

255 : 2G Cri L Jour 057, Pitoo Mai 
V. Emperor. 

(1921) 1U2L Siiid IG (IS) : 18 Sind L U 312 ; 
20 Cri L Jour 1137, Piltumal v. 
Emperor. 

fSco also (1919) 1919 Lew liar 129 
(130) : 10 Low bur ilul 10 . 20 Cri L 
Jour .500, Tun Ya v. Emperor. 

(1910) U Cri L Jour 482(132). 31 Mad 
111, In re lio'jra. RmiI over but 
not in tbo presence ol tho accused. 
(1911) 12 Cri L Jour 44 (15); 9 Ind 
Oils 202 (Mad), In re Muthu- 
kumara Beddy. Read over while ano- 
ther witness was being examined.) 

5. (1927) 1927 P 0 44 (48) : 54 lud .\pp 90 ; 5 

Kang 53 : 23 Cri L Jour 259 (PC), 
Abdul Bahman v. Emperor. 

G. (1920) 1920 Raug 78 (79) : 3 Rang G12 : 27 
Cri L Jour 857, Mayeth v. Empercr. 
7. (1926) 1925 Pat 378 (380) : 4 Pat 231 : 20 


Cri L Jour 032, Bhaywat Singh v. 
Emperor. 

8. (1903) 20 Mad 55 (53). In re Palani 
Palagan. 

(1884) 10 Cal 937 (915), Uahiballah v. 
Quae n. 

(1011) 12 On L Jour 405 (408); 11 In l Cas 
589 (Luh), £)<zs«iud/ia Sinyh v. Empc- 
ror. 

(1887) 1887 Pun Re Cr No. 51. (page 113), 
Emi)nss v Fatta 

(1921) l.*24 Ou Uj 373 l373) : 20 Cri L Jour 
lO, Chedi L tl V Emperor. 

(1871) 22 Suih W R Cr 2 (3), Queen v. 
Oonouri. 

(1922) 1922 Oudh 198 (199): 25 Oudh Cas 
139 ; 23 Cri L Jour 052, WiUtam v. 
Emperor. 

(1913) 14 Ofi L Jour 280 (281) : 10 Oudh 
Cas 8l, Lachmi Narain v E"i/)eror. 
(1804) 1804 Suth W R Gap On 10 (10) , 

V. Oullic MiiUicI:. 

(1893-1900) IH91-19U0 Low Bur Rul 21 (22), 
Queen v. Nya Th.i Dive. 

Note 9. 

1. (1925) 1025 Pat 411 (U9): 4 Pat 483 : 20 Cri 
Ij Jour 811, Saiyid Mohiudlin v. 
Emperor. 


Seo. 860 
Notes 
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Sec. 861 
Notes 
1—4 


Interpretation of understood by the accused, and he is present 
evidence to accused in pcFson, it shall be interpreted to him in open 
or his pleader. Court in a language understood by him. 

(2) If he appears by pleader and the evidence is given in a 
language other than the language of the Court, and not under- 
stood by the pleader, it shall be interpreted to such pleader in 
that language. 

(3) When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret as 
much thereof as appears necessary. 

Synopsis. 


Note No. 

Legislative changes. 1 

Distinction between this Section and 

Section 360. 2 

“Evidence" — Meaning of. 3 


Interpretation to accused 
pleader. 

Interpreters. 

Interpretation of documents. 


Note No. 
and his 

4 

5 

6 


Other Topics. 

luterpretatioQ to both accused and his pleader essential but omission is curable. See 
Note 4, Pts. L and 2. 

Sub-sections 1 and 2 apply to oral evidence. See Note 3, Pt. 1. 

Sub-Sections 1 and 2 not mutually exclusive. See Note 4, Pt. 1. 


1. Legislative changes. 

Changes introduced in 1882 : — 

1. The word “pleader” was substituted for the word “agent” which 

occurred in Section 340 of the Code of 1872, 

2. The words “the language of the Court” were substituted for the words 

“the language in ordinary use in the district in which the Court is 

hold.” 

There are no material changes between Section 361 of the Code of 1882 and 
this Section. 

2. Distinction between this Section and Section 360. 

See Note 7 to Section 360. 

3. “Evidence” — Meaning of. 

The word “evidence” in this Section means oral evidence.^ Documents are 
separately mentioned in sub-section 3. 

4. Interpretation to accused and his pleader. 

It has been held in the undermentioned case' that sub-sections 1 and 2 are 

not mutually exclusive and that even where the accused appears by a pleader, it is 

If be appears by agent, and the evidence is given in a language other than the language 
in ordinary use in the district in which the Court is held, it shall be interpreted to such agent 

in that language. v n w in 

In cases in which documents are put in for the purpose of formal proof, it shall be m 

the discretion of the Court to interpret as much thereof as appears necessary. 

(Code of 1861— S. 200— Same as the first two paragraphs of 1872 Code.) 


Section 361 — Note 3. 

1. (1870) 13 Suth W R Cri 25 (27), Queen 
Ooma Moye Dcbea. 


Note 4. 

1. (1930) 1930 Mad 186 (186) : 1930 Cri Cas 
186 : 81 Cri L Jour 827, Erappa V. 
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necessary to interpret the evidence to the accused. The non-compliance with 
this requirement is, however, only an irregularity which can be cured under 
Section 537.^ 

5. Interpreters. — See Section 543. 

6. Interpretation of documents. 

Sub-clause 3 gives olTect to the undermentioned case' decided under Sec- 
tion 200 of the Code of 1861 which did not contain a provision similar to sub- 
clause 3. 



Record of 
evidence in 
Presiden c y 
M a g i s t rates' 
Courts. 


(1) In every case in 
which a Presi- 
dency Ma 2 :ist.rate 
imposes a line ex- 
ceeding two hun- 
dred rupees, or im- 
prisonment for a term exceed- 
ing six months, he shall either 
take down the evidence of the 
witnesses with his own hand, 
or cause it to be taken down in 
writing from his dictation in 
open Court. All evidence so 
taken down shall be signed by 
the Magistrate and shall form 



Record of 
evidence in 
Presidency 
M a g i s t r ates* 
Courts. 


.'*(1) In every case tried 
bij a PresuUncy 
Magistrate in 
which an appeal 
Ilf'S ^ sack Magis- 
trate shall eitlier 
take down the evidence of the 
witnesses with his own hand, 
or cause it to be taken down in 
writing from his dictation in 
open Court. All evidence so 
taken down shall be signed by 
the Magistrate and shall form 
part ol the record. 


part of tlie record. 

(2) Evidence so taken down shall ordinarily be recorded in 
the form of a narrative, but the Magistrate may, in his disci-e- 
tion, take down, or cause to be taken down, any jjarticular 
question or answer. 

(2- A) In every case referred to in subsection (1) the Magis- 
trate shall make a memorandum of the sxihstance of the examination 
of the accused. Such memorandum shall be signed by the Magistrate 
with his own hand^ and shall form part of the record, 

(3) Sentences passed under Section 35 on the same occasion 
shall, tor the purposes of this Section, be considered as one 
SQnienQ.Q Sinless they are sentences of imprisonment ordered to run 

concurrently . 

(4) In cases other than those specified in subsection ( 1 ), it 

* (Code of 1882— S. 362— Same a.s that of 1898 Code.) 

(Code of 1872— Ss. 335 and 338; Code of 1861 — Ss. 196 and 198.) 

Sec under Ss. 357 aud .359 of 1898 Code. 


peror. 

2. (1930) 1930 Mad 180 (180): 1930 Cri Gas 
180 : 31 Cri L Jour 827, Frfippti v, 
Emperor, 

(1875) 24 Suth W R Cri 60 (51), Queen v. 


lihoohxi7i M oh tin Dcy* 

Note 6, 

1. (1871) 15 Suth W R Cri 20 (27), Queen v, 
A mccroddccn. 


Seo. 361 
Notes 
4—6 
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Soo. 362 
Notes 
1—2 


shall not he necessary for a Presidency Magistrate to record the 
evidence or frame a charge. 


Synopsis, 


Note No. 

Scope of the Section. 1 

Record of evidence in appealable cases. 2 

Record of evidence in non-appealable 
cases. 3 

Mode of recording evidence. 4 

Memorandum of the substance of the 
examination of the accused. 5 

Framing of charges by Presidency Magis* 


Note No. 

trates. 6 

Sentence of imprisonment — ■ Mean* 
ing of. 7 

Sentences on conviction for several 
offences at the same trial. 8 

Right of parties to get copies of deposi- 
tions. 9 


Other Topics. 


Compared with Sections 263 and 2C4. See 
Note *2, Pt. 8. 

Duty to record all material facts. See Note 2, 
Pt. 1. 

Inapplicability to references of cases under 
Section liO. See Note 1, Pt. 1. 
Legislative changes. See Notes 2, 3, 5. 
and 6. 

Narrative in indirect form. See Note 4, Pt. 1. 
Petty cases or “ morning cases. ” See Note 3, 
Pts. 5 and 7. 


Refusal of copies and Section 4a, Spcific Relief 
Act. See Note 9, Pt. 1. 

Section 3G4 and sub-section 2'A of this Sec- 
tion. See Note 5. 

Section 370 — Effect. See Note 6. 

Section 411. See Note 2. 

Section 254. See Note 6, Pt. 1. 

Select Committees of 1916 and 1922. See 
Note 2. 

Sending boy to juvenile jail is imprisonment. 
See Note 7, Pt. 4. 


1. Scope of the Section. 

This Section enacts that in appealable cases Presidency Magistrates should 
take down the evidence of witnesses in their own band, or cause it to be taken 
down in open Court, to their dictation. They are also required to make a memo- 
randum of the substance of the examination of the accused in such cases. In 
other cases, e. non-appealable cases, they need nob record any evidence, or 
oven frame a charge. 

This Section does not apply to cases under Section 110, where it becomes 
necessary to make a reference to the High Court, in regard to the sentence of 
imprisonment.* 


2. Record of evidence in appealable cases. 

In cases coming under Section 362, sub-section 1, i. e., in appealable cases, 
the Magistrate is bound to record the evidence with his own hand or cause it to 
bo taken down in writing from his dictation in open^Court. In doing so, it is the 
duty of the Magistrate to take note of all the material facts, whether they appear 
in the examination-in-chief or in tlie course of cross-examination.* 

Before the amendment of 1923, sub-section 1 applied to caws in which the 
Magistrate imposed a fine of Es. 200, or imprisonment for a period exceeding six 
months. The taking of evidence precedes the sentence, and it is on the evidence 
given that the sentence is based. Therefore, the language was clearly faulty as 
it is unreasonable to suppose that the Magistrate should make up his mind as to 
the sentence he would pass, before the evidence was recorded.^ This defect of 
language w’as noticed, and in regard to it, the Select Committee of 1916 observed. 


Section 362— Note 1. 

1. (1909) 10 Cri L Jour 122 (123) : 2 Ind Cas 
651 (Cal), Emperor v. Nepal Sikanj. 

Note 2. 

1. (1919) 1919 Cal 696 (700, 701) : 46 Cal 411 : 


20 Cri L Jour 24, Ah Foong China- 
man V. Emperor. 

3. (1906) 33 Cal 1036 (1030), Shaik Babu v. 
Emperor. 
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“ We think that the opening words of sub-section 1 of Section 3G2 require amendment. 
As the Section stands, it seems to imply that a Presidency Magistrate before he commences 
his enquiry must make up his mind as to the maximum limit of the sentence he will impose. 
We think that the sub-section would read better as amended by us ; compare the wording of 
Section 261." 


The amendment made is that in cases in which an appeal lies, the Presi- 
dency Magistrate shall either record the evidence himself, or have it recorded. 
It is not clear how the defect of language noticed above has been remedied by 
the amendment. If the Section as it stood before the amendment implied that 
the Magistrate should make up his mind as to the maximum limit of sentence he 
would pass, the same implication still continues, for, under Section 411, only a 
sentence of imprisonment for more than six months and a fine exceeding Es. 200 
are appealable. In short, to make up his mind to award an appealable sentence 
is to make up his mind as to the maximum limit of the sentence he would pass. 
In regard to this criticism, the Select Committee in 1922, observed: 

"We are inclined to agree with those critics who point out that the ro-draft proposed in 
sub-section 1 of Section 8G2 does not got rid of the difficulty that a Magistrate has to make up 
his mind as to the sentence he will impose before ho begins trying the case. We cannot see 
how this difficulty can bo got rid of; but wo think that the amendment proposed has the 
advantage of bringing the language of this Section into conformity with the language of 
Sections 263 and 264 and we would, therefore, retain this sub-clause." 


Apart from the uniformity of the language, it is not clear what “advantage” 
is gained by using language similar to that in Sections 263 and 264. It must in this 
connection be noted, that the language in Section 264 is appropriate and presents 
no difiiculties similar to those in Section 362 (l), for a judgment does usually 

precede the sentence. It is the language in Section 263 that presents difficulties 

similar to those in Section 362 (l), and in regard to it, it was observed : 


" It may be difficult for a Magistrate to determine at the initial stage whether ho will 
or will not pass an appealable sentence. In such a case the course ho has to adopt is to make 
a memorandum of the evidence of each witness as the examination of the witness proceeds If 
on the other band, even at the initial stage he can m.akc up his mind that in any event the 
sentence to be passed by him will not be appealable, he need not record the evidence.-3 


3. Record of evidence in non.appealable cases. 

Sub. section 4 was newly introduced in 1923. The Section as it stood before 
1923 having provided the procedure to be adopted in appealable cases only, there 
was uncertainty as to the procedure to be followed in non.appealable cases} It 
was hold by the High Court of Calcutta in the undermentioned caso^ that it was 
left to the litscrclton of tho Magistrate to record or nf)t, ovidenco in such cases and 
that the Jligh Court felt unable to prescribo a proceduro which tlio law did not 
render obligatory. In another caso^ the same High Court remarked that though 
tho Magistrate was not hound to record evidence in such cases, it was desirable 
that ho should keep sonie record of the statements made by witnesses or that 
their judgments should indicate what the statements were, so that tho High Court 
may judge as a Court of revision of tho propriety or legality of the orders j.asscd 
by them. A similar view was expressed in the following cases also 

InKmperor v. Harischandra} tho ITigli Court of Bomhay held that the 
Magistrate had a discretion to t ake evidence o r not in such cases, hut Litat sucli 

peror. 

3. (190C) 3.3 Cal 10:u; ( 103 ^, lO Jli) ; J Cri L 

Jour 3G8. Jj.ihu v. Kmvt-ror 

4. (188G) 1.3 Cal 27 J Cj;-!}. In rc Yacoob. 

(1876) ir, Don- I, K App 14 ( 16 ), Pg Loui^ 

a. (1008) 7 Cri !. Jour 104 tlUo) (Dorn). 


3. (1921) 1921 Cal 1C5 (1G5) : 48 Cal 280 ; 22 
Cii L Jour 402, Salish Chandra v. 
Maniiialhn. 

Note 3. 

1. Statement of object.^ and reasons (1914) 

2. (1904) 31 Cal 983 (088>, F.mainan v. Fm- 


Seo. 362 
Notes 
2—3 
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Sec. 362 discrefcioD had to be exercised reasonably and not arbitrarily] it was observed : 

« Notes “ But the discretion like all discretiouary powers, should be exercised judicially, in a 

3 — 5 reasonable spirit and not arbitrarily. For instance in cases of petty offences, such as 

'nuisances' or what are called in police parlance ‘morning cases,’ there may be no necessity to 
record any evidence. But in a case of this kind where an educated man holding a respectable 
status iu life is charged with an offence reflecting on his character and serious allegations are 
levelled against him, there ought to have been some record of evidence to enable him in a case 
of conviction to come up to this Court in revision and satisfy it that the conviction is wrong.” 

This view was adopted by the same High Court in the undermentioned 
cases® which arose after the introduction of sub-section 4 of this Section. 

In D'Souza v. Emperor^ however, the said view was dissented from. 
Beaumont, C. J., observed as follows : 

*' Section 862 is perfectly plain ; It says that in cases which are not appealable, it shall 
not be necessary for a Presidency Magistrate to record the evidence. There is no distinction 
drawn between what the learned Judges refer to as ‘morning cases’ and any other cases. Nor 
is any distinction drawn betsveen charges against people occupying a respectable status in life 
and people who occupy some other status. Nor in terms has any discretion been conferred 
upon the Magistrate. It is no doubt true that in one souse he has a discretion, because it is 
not illegal for him to record evidence if bo likes to do so. But his right to refuse to record . 
evidence is, in my opinion, absolute, and as long as the case fails within the cases excepted 
under Section 302, sub-section 4, the Magistrate is not bound to record the evidence, and this 
Court has no jurisdiction to require him to do what the Statute says it is not necessary for him 
to do. If he likes to record the evidence, that is another matter : and probably if he was hearing 
a case which involved a question of serious consequence to the accused, and the accused asked 
him to make a record of those portions of the evidence on which he wished to rely on an 
application in revision, the Magistrate would, in a proper case, comply with that request. But 
in my opinion, the exorcise of any such discretion would be ex gratia, and not subject to review 
in this Court.” 

4. Mode of recording evidence. 

Under sub-section 2 it is required that the evidence shall ordinarily be 
recorded in tlie form of a narrative, but that the Magistrate may in his discretion, 
take down any particular question or answer. But mere irregularities in the mode 
of recording evidence will not, unless failure of justice has boon occasioned thereby, 
vitiate the trial. Thus where a Presidency Magistrate recorded certain portions 
of the depositions of some of the witnesses which were of a more or less formal 
nature in the form of indirect narration as "P. W. 4 speaks to the identification by 
P. W. 1 of some of the jewels,’' and “P. W. 3 proves his signature to the search 
lists,” it was held that the trial was not vitiated, as this mode of recording evidence 
occasioned no failure of justice.^ 

5. Memorandum of the substance of the examination of the accused. 

Sub-section 2.A which has been newly added requires the Presidency 
Magistrates to record tho substance of the examination of the accused in appealable 
cases. Simultaneous with the introduction of this Section, sub-soction 4 of 
Section 364 has been amended so as to make the provisions of Section 364 as to 
tho recording of the examination of the accused inapplicable to Presidency Magis- 
trates in appealable cases. Thus in appealable cases Presidency Magistrates need 
only make a memorandum of the examination of the accused and are not required 
to take down the examination of tho accused in the manner provided in Secti on 364. 

peror V. llarischandra Talcherhar. 7. (1932) 1932 Bom IdO (181) : 1932 Cri Oas. 
6.(1925) 1025 Bom 147 (147) : 26 Cii L Jour 209:56 Bom 200; 38 Ori L Jour 

454, Mahomed Roshan v. Emperor. 404, P. X. D'Souza v. Emperor. 

(1931) 1931 Bom 142 (143) ; 1931 Cri Cas Note 4. 

190 : 32 Cri L Jour 276. Hani/abai 1. (1918) 1918 Mad 1197 (1198) ; 18 On L Jour 

V. Mahomed Yahub. 336, Qulab Chand, In re. 
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As to why this now sub-soction was introduced, tho Select Committee say : 

‘‘In order to meol difficulties that have arisen, we have introduced a sub-section 2-A 
laying down that Presidency Magistrates, in cases subject to appeal, shall make a memorandum 
of tho substance of the examination of tho accused, and we have introduced a new clause 
making a consequential amendment in sub-section 4 of Section 364.” 


Thore is no provision as to tho mode of recording the examination of tho 
accused in non-appealahle cases, which are now severely left alone confined to the 
protection that Section 370, by its own terms, would afford. Thus in non-appealablo 
cases the only record of the examination of the accused is what is filled up under 
column (f) of Section 370. As to the filling up of this column, however, Section 370 
is silent and it has been hold that in a case where the accused, both at the time he 
took the plea and when he was examined, denied that he committed tho offence, 
tho entry denied” in column (f) of Section 370 was sufficient.^ 


6. Framing of charges by Presidency Magistrates. 

Sub. clause 4 which has been newly added relievos Presidency Magistrates 
from the duty of framing charges in non-appealahle cases. Put in appealable cases 
whore charges have to bo framed under Section 254, tho Presidency MagisliaLe.s are 
bound to frame charges.^ Thus to try an accused for an offence punisliable under 
Section 420/75, of tho Indian Penal Code, without framing a charge, is a defect of 
procedure, for Section 254 applies to Presidency Magistrates and it is mandatory. 

7. Sentence of imprisonment — Meaning of. 

The words sentence of imprisonment” under this Section mean substantive 
sentence and not imprisonment on the failure of the accused to carry out an order 
as to fine or security.^ Thus a sentence of imprisonment for six months coupled 
with a fine of Rs. 200 and in default of payment of fine, three months’ simple 
imprisonment, is not appealable.^ Similarly a sentence of iuiprisontnent for eight 
months in case of default to execute a bond or procure a surety is not ai)peaIablo 
and hence the Presidency Magistrate need not record evidence in that case.^ But 
sentencing a boy for a year s injprisonment and sending him to a juvenile jail, is a 
sentence of imprisonment and not mere detention in a reformatory, and hence tho 
Presidency Magistrate should record evidence in such a case.'* 

8. Sentences on conviction for several offences at the same trial. 

Sub-section 3 provides for cases where at the same trial sentences for con- 
viction for several offencos are passed. Tho Select Committee observed : “It is 
provided that when sentences in cxce.ss of one are passed which are ordered to run 
concurrontly, it is tho lieaviost sentence tliat determines tho apiilicability of 
Section 362.’ The one exception to the rule lliat sentences jiassed under Section 35 
are to bo considered as one is the case when tho sentences passed to run concur- 
rontly are sentences of imprisonment. 

9. Right of parties to get copies of depositions. 

Parties to criminal proceedings are entitled to get coiiios of depositions taken 
by Presidency Magistrates. Wlioro on the dismissal of a complaint tho complainant 


Note 5. 

1. (1929) 1929 Cal 40G (400) : 1929 Cri Cas 30 ■ 
50 Cal 1007 ; llO Cri L Jour 520, 
Sadatjar Chaudliuri v. EmiJi-ror. 

Note 6. 

1. (1932) 1932 Cal 80.5 (805) : 1932 Cri Cas 
889 ; 33 Cri L Jour 828, Tln<jhuhir 
Khahar v. Emperor. 

Note 7. 

1. (1900) 33 Cal 1030 (1038, 1039) : 4 Cri L 


Jour 308. Sh'tilc li ibu v. I'.tu p, ror, 

2. (1889) 10 Cal 799 (801), Sduni v. 

3. (1906) 33 Cal 10.30 (1038. 1039) : 4 Cri L 

Jour 30s. Sh'iili li dm v. Etnperor. 

4. (1925) 19-25 Bom 117 HIT) : 20 Cri L Jour 

454, M'th'iiuid II )sh t7i v. Euiperor. 

Notu 8. 

1. Statements o( objects .-xuJ reasons (1914). 


Seo. 362 
Notes 
5—9 
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Seo. 362 
Note 9 


Seo. 863 


asked for copies of depositions, and they were refused, the High Court under 
Section 45, SpeciBc Relief Act, had those records sent for and kept with the 
Registrar so that the party might take copies of them.^ 



When a Sessions Judge or Magistrate has re- 
Remarks respec- co^ded the ovidence of R wltuess, he shall also 
ting demeanour of Tecord such remarks (if any) as he thinks inate- 

rial respecting the demeanour of such witness 
whilst under examination. 

Synopsis. 

Note No. 


Remarks on demeanour of witness. 


Note No. 

Remarks on substance of deposition of 
witness. 2 


Other Topics. 


Appellate Court’s duty to consider facts in- 
dependently, See Note 1, Pt. 10, 

Attestation of Magistrate as to physical capa- 
city of witness to answer. See Note 1, 
Pt. 15. 

Demeanour not sure test. See Note 1, Pts. 13 
and 14. 

Demeanour of accomplice. See Note 1, Pt. 14. 


Demeanour when material. See Note 1, Pts. 5 
to 9. 

Improbabilities and discrepancies. See Note 1, 
Pts. 11 and 12. 

Note as to credibility after whole evidence 
taken. See Note 2, Pts. 1 and 2. 

Note as to falsity of witness during examina- 
tion— Ground for transfer. See Note 2, 
Pt. 3. 


1. Remarks on demeanour of witness. 

A mere record of the deposition of a witness in a language different from 
that in which it was deposed and in a narrative form is but a very imperfect re- 
presentation of what passes between a witness and a counsel, more especially in 
cross-examination.^ It cannot give the look or the manner of the witness, his 
hesitation, his doubts, his variation of language, his confidence, or precipitancy, his 
calmness or consideration. It has, therefore, been said that “it is, in short, or it may 
be the dead body of the evidence without its spirit which is supplied when given 
openly or orally to the ear and the eye of those who receive it.”^ This "spirit*’ 
which is “supplied. . . to the ear and to the eye” consists in the manner in which 
the evidence is given or in the language of this Section “demeanour. . . whilst 
under examination”. This demeanour may be such as is not calculated to inspire 
confidence,® or it may be such as to lead to the inevitable conclusion that the 
witness is perjuring himself.'* It is for this reason that when the credibility of a 
witness turns upon his manner and demeanour® or where the issue is simple and 
depends on the credit which attaches to one or other of conflicting witnesses® or 
where the evidence is all oral and its credibility is a matter of opinion,^ the 

* (1882— S. 363; 1872— S. 341; 1861— S. 267, Last sentence.) 


Note 9 

1. (1911) 11 lud Gas 499 (409) (Cal), Emperor 
Y. Sailendra Nath Muhcrjec. 
Section 363 — Note 1. 

1. (1874) 21 Suth W R Cri 13 (14), Queen v. 

Madhub Chander Girt Mohunt. 

2. (1869)12 Suth W R Cri 3 (S, 4), Queen v. 

Ris/iowfli/i Pal. 

8. (1928) 1928 Cal 769 (770) : 30 Cri L Jour 
825, Ambar Alt v Emperor. 

4. (1980) 1930 Pat 58 (59), Beas Singh v. 
Khedu Mian. 


5. (1926) 1926 P C 29 (30) : 4 Rang 613 (PO), 

Kyi Oh Y. Ma Thet Pan. 

(1927) 1927 Rang 200 (200), Ua Lon Ua v. 

S. B. M. M. B. M. Firm. 

(1917) 1917 All 35 (89) ; 39 Ind Cas 666 
(671): 39 All 426, Mauladad Khan 
y. Atdul Satlar. 

6. (1915) 1915 PC 1 (2) : 39 Bom 886 : 42 Ind 

App 110 [PC), Bombay Cotton ManU’ 
faciuring Co. v. ifotilal Shivlal. 

7. (1914)1914 Lab 427 (481): 16 Cri L Jour 

203, Emperor v. Bishen Singh. 



Taking and Eecording Evidence in Inquiries and Trials 1889 


opioion of the Magistrate who heard and saw the witnesses is not lightly set aside 
and it may oven be said that it is generally taken as conclusive. Thus where a 
Sessions Judge of experience stated that the demeanour of the eye-witnesses was 
evasive, that they inspired him with no confidence and no man could be convicted on 
their testimony, the appellate Court could not and would not accept the evidence 
of those eye-witnesses as true, unless the appellate Court is assured in the most 
positive and convincing manner that the criticism of the Sessions Judge was not 
justified.® The High Court was prepared to accept the evidence of a girl of 
six years who was the only eye-witness to the murder as the Sessions Judge stated 
that her evidence w'as given without hesitation and without the slightest sugges- 
tion of tutoring or anything of that sort.”® The demeanour of witnesses whilst 
under examination is thus very important on the question of credibility of oral 
evidence and hence the Magistrate or the Sessions Judge as the case may be, is 
required by this Section to record such remarks as he thinks material regarding 
the demeanour of the witnesses, so that the appellate Court might take these re- 
marks into consideration in assessing the value to be attached to the oral evidence 
adduced in the case. 

While the appellate Court should be guided by the remarks made by 
Magistrates about the demeanour of the witnesses, yet it is bound to indepen- 
dently consider the facts of the case.^® As a matter of fact w'here the opinion of 
the Lower Court is based not so much on the demeanour of the witness as on the 
inherent improbabilities of the story deposed to,“ or the supposed discrepancies 
in the case as put forward by a party,*” the appellate Court is in as good a position 
as the Magistrate, Sessions Judge or the trial Court to note the improbabilities or 
the discrepancies, and heuco is not very much bound by the opinion of the trial 
Court. 

Unsatisfactory demeanour, however, is not always a sure indication of false- 
hood. It has been said that it is dangerous to reject on tho ground of unsatis- 
factory demeanour statements in themselves probable made under the sanction of 
an oath by witnesses of good reputation.*® 

Nor is good or satisfactory demeanour always a real test of truth. A good 
demeanour on the part of an accomplice cannot be suOicient corroboration of his 
evidence. Impressions as to demeanour of an accomplice *'aro too ephemeral in 
their character to take the place of corroboration in material particulars to make 
the testimony of an accomplice worthy of credit.”*^ 

Tho attestation of a Magistrate that at the time the deposition of a certain 
witness was taken, he was in such a weak state of mind that iho Magistrate was 
unable to proceed with his examination and that tho witness could not answer 
more than two questions is inima facie proof of those facts and can be put before 
tho jury.*"' 


2. Remarks on substance of deposition of witness. 

A Magistrate is not authorised under this Section to record any remarks 


8. (1914)1011 Lah 427 (4.01): 15 Cri L Jour 

20.3 Emperor v. Jhshen tiinrih 
(1001) 1 Cri L Jour 781 (787) : 1001 Pun He 
Cri No. 7, j:}ii 2 >eror v. Challor 
Sinijh. 

9. (1921) 1021 Pat 100 (110, 111): 22 Cri L 

Jour 417, Foiu Satilal v. Enipi ror. 

10. (1808) 1898 Pun Bo Cri No. G. page 15 (13), 

Moula liahsh v. Emperor. 

11. (1926) 102G P C 20 (30) : 4 Rang 513 (PC), 


Kyi Oh V. Ma Thet Eon. 

12. (19-27) 1927 Bung 200 (200i. Ma Lon .V,i v. 

« J(. M. J/. Ji M. Firm. 

13. (1909) 9 Cri L Jour 2 bl (2..n : 1 Sind L U 

20, Croinn v. nhannnnd. 

14. (1925) 1925 OudL 1(4); 27 OudbCas lO: 

25 Cri L -lour I'J, Manila Lai v. 
Emjiernr. 

15. (18G9) 12 Sutb V/ li Cri 51 (51). Queen v. 

Jl‘isooi:ooUa h. 
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Notes 
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Sec. 363 
Note 2 


See. 364 


about the credibility or the substance of the deposition of the witness until the 
whole evidence has been taken.^ The reason is that this will amount to prejudg- 
ing the case and the parties are entitled to claim that be shall not do so until the 
case has been fully and 6nally presented to the Magistrate by the parties or their 
counsel after the entire evidence has been recorded.^ Where a Magistrate, while 
recording the evidence of a witness, made a note not only as to his demeanour, but 
also that he had not spoken the truth, it was held that there was sufiScient ground 
for transfer of the case to some other Magistrate.® 


Examination of ac* 
cused how recorded. 


3 ©4.* (1) Whenever the accused is examined by any 

Magistrate, or by any Court other than a High 
Court established by a Royal Charter or the 
Chief Court of Oudh, the whole of such exa- 
mination, including every question put to him and every answer 
given by him, shall be recorded in full, in the language in which 
he is examined, or, if that is not practicable, in the language of 
the Court or in English: and such record shall be shown or read to 
him, or, if he does not understand the language in which it is 
written, shall be interpreted to him in a language which be 


• (Code of 1882 — S. 364 — Same as that of 1898 Code.) 


(Code of 1872— S. 346 ) 

346, Whenever an accused person is examined, the whole of such examination, including 

every question put to him and every answer given by him, shall bo 
ilxaminnHon of accused recorded in full, and shall be shown or read to him, and he shall be 

hoxorecojded. at liberty to exipain or add to his answers. ^ 

When the whole is made conformable to what he declares is the truth, the examination 
shall be attested by the signature of the Magistrate or Sessions Judge, who shall certify under 
his own band that it was taken in his presence and in his hearing, and contains accurately the 

whole of the statement made by the accused person. j j v iv ht 

In cases in which the examination of the accused person is not recorded by the Magis- 
trate or Sessions Judge himself, ho shall bo bound, as the exaroination proceeds to make a 
memorandum thereof in the vernacular of the district, or in English, if ho is sufficiently ac- 
quainted with that language; and such memorandum shall be written and signed by the 
trito or Sessions Judge with his own baud, and shall be annexed to the record. If 
trato or Sessions Judge is precluded from making a memorandum as above requited, he shall 

record his inability to do so. . , v j 

The accused person shall sign or attest by his mark, such record. ^ 


(Code of 1861— S. 205.) 

205. The examination of the accused person, including every question put to him and 

every answer given by him, shall be recorded in full, and shall be 
Examination of the ac- shown or read to him, and be shall bo at liberty to explain or add to 
cused hoio to be recorded, his answers; and when the whole is made conformable to what he 

declares is the truth, the examination shall bo attested by the signa- 
ture of the Magistrate, who shall certify under his own hand that it was taken in his pre- 
sence and in his hearing, and contains accuriitely the whole of the statement made by the ac- 
cused person. 

~2. (iy28jT92b”Lah OlbWeTT uTLahWT 30 
Cri L Jour 129, Sikandar Lai Purt 
V. Emperor. . ^ _ 

3. (1925) 1925 Cal 480 (480) : 26 Ori L Jour 
852, Qolam Bari Qaei v. Var 
Khan. 


Note 2. 

1. (1928) 1928 Lab 975 (978) : 10 Lab 778 : 80 

Cri L Jour 129, Sifcnndar Laf Puri 
V. Emperor. 

(1883) 2 Weir 435 (436), In re Palani 
Nadan. 
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understands and he shall be at liberty to explain or add to his 
answers. 

(2) When the whole is made conformable to what he 
declares is the truth, the record shall be signed by the accused 
and the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examination 

was taken in his presence and hearing and that the record con 
tains a full and true account of the statement made by the accused. 

(3) In cases in which the examination of the accused is not 
pcorded by the Magistrate or Judge himself, he shall be bound, 

as the examination proceeds, to make a memoran- 
dum thereof in the language of the Court, or in English, if he is 
sufficiently acquainted with the latter language; and such memo- 
randum shall be written and signed by the Magistrate or Judge 
with his own hand, and shall be annexed to the record. If the 
Magistrate or Judge is unable to make a memorandum as above 
required, he shall record the reason of such inability. 

(I) Nothing in this Section shall be deemed to apply to the 
examination of an accused person under Section 263, or in the 
course of a trial held hy a Presidency Mayistrate. 

(In sub-section 3, the words “unless he is a Presidency Magistrate,” were 
omitted by the Amending Act of 1923.) 


Synopsis, 


Note No. 


Scope and applicability of the Section. 1 
Record of examination should be full. 2 
(rt) Language of the Record. 3 

(6) “Shall be sworn or read or inter- 
preted to him." 4 

(c) “To explain or add to his answers.” 5 


. . Note No. 

(a) The record .shall bo signed. 6 

(e) “Shall certify under his own hand.” 
Sub'section 3. 

Sub-section 4. 

Non-compliance with the Section- 
Effect of. 


7 

8 
9 


10 


Other 

Certificate— Effect. See Note 7. Pt 2. 
Examination in handwriting of Magistrate 
not neefled. See Note 8. 

Examination of Magistrate to euro defect in 
certificate. See Note 10, Pts. 10 to 12. 

Irrelevant questions and answers thereto. 
See Note 2, Pt. 3. 

Legislative changes. See Note 9. 

Object. See Note 3, Pt. 1 ; Note 4, Pt. 1 ; 
Note 5. Pt. 2. 

Questions and answers to bo recorded in fall 
See Note 2, Pts. 1 and 2 ; Note 10, Pts. I 
and 2. 

Record of confessions in different language. 


'opics. 

See Note 3, Pt. 2. 

Record of exact words. See Note 2, Pt. 2 ' 
Note 3, Pt. 1. 

Refusal to sign bv accused. See Note 0 ■ 
Note 10. Pis. G to 0. 

Request of accusoJ contra. See Note 2, Pt. 4. 
Section obligatory. See Note 1, Pt. 1. 

Section IGl. See Note 1. Pt 4. 

Section -iO-I. enquiry. See Note 1, Pt. 2 
Signature and not handwriting of certificate. 
See Note 7, Pt. I 

Signituro not in immediate presence See 
Note 6. Pt. 1. 

\\ hole ex.amination to be conformable to tinth 
according to accused. Sec Note -5. Pt. 2. 


1. Scope and applicability of the Section. 

This Section proscribes the manner in which tlio exarnitiatian of an 
person (under Section 3*42) is to bo recorded,^ but is not applicable to tliO 
cases : — 


accused 

following 


Section 364 — Note 1. 

1. (1902) 4 horn L R 4G1 (4G2). Entperor v. 


Sec. 364 
Note 1 


Xafjar l ursholtnn. 

fSee also (I375j 23 Sulh \V R Or 16. 
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Notes 
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1. Where the person examiaed is not an accused person, e. g. a person 
examined under Section 202 of the Code.^ 

2. Where the accused is not examined at all and a note is made by the 
Magistrate that the accused is unwilling to be examined and on that 
ground is not examined.® 

3. Whore the accused is examined under Section 263 (summary trials),®^ 
or in the course of a trial held by a Presidency Magistrate: see sub- 
section 4. 

By virtue of sub-section 2 of Section 164, a confession recorded under that 
Section is to be recorded in the manner prescribed by this Section.^ See also the 
following case.® 

2. Record of examination should be full. 

The whole examination of an accused person including every question put 
to him and every answer given by him must be recorded in full.^ As far as 
possible the record should be made in the exact words used by him.® The Section 
does not except even irrelevant questions from being taken down. The Magistrate 
or Court is responsible for putting such questions, but if they are put, they must be 
recorded as also the answers given.® Even where the accused gives an answer, but 
says that it should not be taken down in his statement, the Magistrate should 
record it under this Section.^ 


3. Language of the Record. 

The examination of an accused person should be taken down in the language 
in which tiie porson is examined, the object being to represent the very words and 
expressions used so as to ensure accuracy and prevent misrepresentation or mis- 
construction of what was said.^ If, however, such a record is not practicable, the 
law directs that the statement or confession shall bo recorded in the language of 


(If)', Queen V. Jetoo. 

(1900) 1900 All W N 183 (183). Em- 
2 >rcsss Jagannalh. Case under the 
Prisons Act.] 

2. (190G) 3 Cn L Jour 138 (l-lO) : 32 Cal 1085, 
Sat Naraw Teioari v Emperor. 

3 (1917) 1917 Sind ‘2-1 (24) ; 11 Sind L R 52 : 

18 On L Jour 9l3. Emperor v. Dosu. 

3a(l035) 1935 Siud 193 (193): 1985 Gri Cas 
1017, Devnmal v. Emperor 

4. (1883) 1883 All W N 243 (243j. Empress v. 
Gctjntlhar. 

(1887) 1H87 Pun Re Cri No 52, page 139 
(141). liuta V. Empress. 

6. (1935) 1935 Oudb 4l0 1420} . 36 Cri L Jour 
927 ; 1935 Cri Cas 956. Sheo Prasad 
V. Emj'cror. Seciion does not ap- 
ply where no evidence has as yet 
been produced against the accused. 

Note 2 

1. (1931) 1931 Oodb 106 (170) : 32 Cri L Jour 
854 ; 1931 Cri Cas 438, Mata Din v. 
Emperor. 

(1921) 1921 Pat 100 (113, 114): 22 Cri L 
Jour 417. FatuSanial v. Emperor. 

(1015) 1915 Lab 16 (45) . 1915 Pun Re Cri 
No. 17 ; 10 Cri L Jour 354, Bal- 
mooJeand v. Emperor. 

(1902) 4 Bom L R 461 (462), Emperor v. 
Uofjar Purshotayn. 

(1860-70) 5 Mad H G R App4 (4), High Court 
proceedings, 11th November 1869. 


(1922) 1922 Mad 40 (41) : 45 Mad 230 : 28 
Cri L Jour 680, Tamjcdupalle Pedda 
Obigadu v. PuUasi Pedda. 

(1934) 1934 Pat 651 (652) ; 86 Cri L Jour 
447 : 1934 Cri Cas 1322, Bamsahhia 
V, Emperor. Incompleteness of re- 
cord— Etfec b. 

•2, (1925) 1925 Cal 575 (570) : 52 Cal 403 : 26 
Cri L Jour 761, Emperor v. Nani 
Mandal. 

(1875) 24 Suth W R Cr 54 (55), Queen v. 
A/oonsfli Bibee. 

(1903) 5 Bom L R 999 (1000), Emperor v. 

Abdul Hossain Shamsuddin. 

(1935) 1936 Cal 489 (490): 1935 Cri Gas 881, 
Saxlabala Dasi v. Emperor. Especi- 
ally when a statement is made in 
answer to questions put by the 
Court under S. 342. 

3. (1871) 15 Suth SV R Cri Letters 8 (3). 

4. (1932) 1932 Bom 279 (282) : 56 Bom 434 ; 38 

Cri L Jour 613, Vasudeo Balwant 
Qogte V. Emperor. 

Note 3. 

1. (1925) 1925 Cal 575 (576) : 52 Cal 403 : 26 
Cri L Jour 761, Emperor v. Nani 
Mandal. Examination under S. 342. 
(1894) 21 Cal 642 (660), Queen v. Sagal 
Samba Sajao. (Do.) 

(1875) 24 Suth W R Cr 54 (55), Queen v. 

Moonsei Bibee. (Do.) 

(1893) Ratanlal 633 (683), Empress v. bur- 
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the Court or in English.* 

As to the effect of non-compliance with this rule with regard to the record 
of confessions, see Note 11 to Section 164, supra. 

i. “Shall be shown or read or interpreted to him.” 

It is obligatory on the Court to show or read the record of the statements 
of an accused person to him or to have it interpreted to him if it is in a language 
not understood by him, so that he might be assured that his words have been 
correctly taken down and so that, if necessary, he may have it corrected.^ 

5. “To explain or add to his answers.” 

When the record of an examination of an accused person is shown or read 
over to him, ho is entitled to explain or add to his answers,^ so that the whole 
shall be made conformable to what the accused declares to be the truth.* It is the 
statement as finally declared by him to be true that is to be accepted as 
representing his statement.* 


6. The record shall be signed. 

The record of the examination of an accused must bo signed both by the 
accused and by the Magistrate or Judge making the record. 

The signature of the accused person to a statement should bo made in the 
immediate presence of the Magistrate himself. To take a signature in an adjoining 
room before a clerk, and not in the Magistrate’s immediate prosonce, is not a pro- 
per compliance with the provisions of the Section.^ 

As to the ell’ect of refusal by the accused to sign, see Note 10, infra. 

7. “Shall certify under his own hand.” 

The certiheato need not be in the handwritinq of the Magistrate or Judge 
It is suOicient if it is under his hand only, i. e. signed by him.‘ When duly recorded! 
the cortiticato is sullicieut prima facie proof of such e.xaminatioa and it is to be 
presumed that the proceedings were regular.* 


8. Sub section 3. 

The examination need not be taken down 


in the Magistrate's own hand^ 


mat. (Do.) 

(1872) 4 N W 1> H C R IG (22). Queen v. 
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Cri L Jour 701, Emperor v. Nani 
^la ndul. 

2. (1002) I Bom L U 4G1 (1G2). Em2)eror v. 

Nd'jar I’urusholam. 

3. (1020) 1020 Lab 382 (.381) : 10 Lih 221 : 20 

Cri L Jour 7G0, Faqir Sinyb v. Em- 
2>eror. 

Note 6. 

1. (1804) R.iUulal GS7 (087, GS3). Empress v. 
hhika. 


‘Note 7. 

1. (1000) 1900 All W N 20.1 (201). Empress v 
Itiiz Jli. 

(1867) 8 Stub W H Cr 55 (50), Queen v 
Pc2Zii JJossein. 


2. (1871) 15 Suth W U Cr GS (G8, 60). 
(roshto Lall Dull. 


Queen v. 
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writing. It is enough if it is taken down in his presence and hearing.' In such 
cases, however, the Magistrate is bound to make a memorandum of the examination 
in his own hand and annex it to the record. 

9. Sub-section 4. 

Sub-section 4 provides that this Section shall not apply to two classes of 
cases : — 

1. Cases coming under Section 263, suprut i. e. cases tried summarily} 

2. Cases tried by a Presidency Magistrate. 

Before the amendment of the Code in 1923, the procedure as to the record- 
ing of an examination of the accused applied to all Magistrates including Presi- 
dency Magistrates and it was held that it was obligatory upon the Presidency Magis- 
trates to record the examination of the accused in the manner provided by the 
Section, but that it was desirable that the Legislature should relieve the Presidency 
Magistrates altogether from this obligation.^ The Amending Act of 1923 gave 
elfect to this view and omitted the words "unless he is a Presidency Magistrate” in 
sub-soction 3 and added the words "or in the course of a trial held by a Presidency 
Magistrate” in sub-section land sub-section 2.A to Section 362, supra, in order to 
make it clear that in cases where an appeal lies, the Presidency Magistrate shall 
take down a memorandum of the examination of the accused person as provided by 
the new sub-section 2-A of Section 362 and that in non-appealable cases no record 
of the examination of the accused need bo made. 

Thus the effect of sub-section 4 as amended is that: 

1. In the case of Presidency Magistrates, no record of the examination of 

the accused need be made in non-appealable cases and only a memo- 
randum of the examination need be made in appealable cases. 

2. In the case of Magistrates other than Presidency Magistrates, the exa- 

mination must be recorded in full as provided by the Section in all 
cases except those that come under Section 263 and in cases under 
Section 263, the examination must bo recorded but need not be in full 
as provided in this Section. 

10. Non-compliance with the Section Effect of. 

1. Not recording questions and ansivers : — 

Tho record of the examination under this Section is not inadmissible in evi- 
dence merely because it is recorded in a narrative form and not in the form of 
questions and answers,' or because it is not recorded in full so as to include the 
questions.^ But where there is no record made at all, of the questions and answers 
or even an attempt at doing it, it is a cloar and deliberate non-compliance with the 
provisions of this Section and no question of p rejudice arise s and therefore the 

(ISGi-GS) 2 Bom 11 C U Crown Casl25{125), 

Heq. V. Timvii. 

(1860) 11 Suth \V R Cr 39 (39). Queen v. 

Jatja Pohj. 

Note 8. 

1. (1897) 21 Bom 495 (500), Em 2 >ress v. Vis- 
ram Bahoji. 

(1873) 20 Sutb W R Cr 50 (50), Queen v. 

Lucky Narain Dult. 

[Sec (1926) 1926 Cal G91 (692) : 27 
Cri L Jour 751, Ismail Sha v. £m- 
peror.'^ 

Note 9. 

1. (1927) 1927 Oudh 42 (43) : 28 Cri L Jour 
76, Bhaicani.Bhik v. Em 2 )cror. 


(1927) 1927 Pat 369 (370) ; 6 Pat 504 : 28 
Cri L Jour 1037, Parsolim Das v. 
Emperor. 

2. (1922) 1922 Bom 290 (291, 292); 40 Bom 
441: 23 Cri L Jour 45, Emperor v. 
Gulab Jan 

(1921) 1021 Bora 374 (376) : 45 Bom 672 : 22 
Cri L Jour 17, Fernandez v. Empe- 
ror. 

Note 10. 

1. (1864-66) 2 Bom H 0 R Crown Cas 398 (398), 
licq V. Vithoji valad Appa. 

•2. (1864-66) 2 Bom H C R Crown Gas 395 (396), 
Beg V. Kalla Lakhmaji. 

(1883) 12 Cal L R 120 (121). Empress v. 



Taking and Eeoording Evidence in Inquiries and Trials 1895 


defect is not one that can be cured either by Section 533 or by Section 537.^ 

2. Not signing the statement : — 

A statement recorded under this Section is not inadmissible merely because 
it is not signed by the accused,* or by the Magistrate.® The defect is one curable 
by Section 533. It was held by the High Court of Bombay,® and Madras,^ under 
the old Code of 1872, and by the Chief Court of Lower Burma in a case arising 
under the Code of 1882,® following the Bombay view, that a refusal by the accused 
to sign the recoi'd of his examination under this Section could not be punished 
under Section 180 of the Penal Code. 

The High Court of Allahabad has, however, in a case coming under the pre- 
sent Code, not followed the Bombay view and has held that a refusal to sign will 
be an offence under Section 180 of the Penal Code.® 

3, Defects in certificates : — 

Any defect in the certificate may be cured by proving it by the examina- 
tion of the Magistrate who recorded it.^® Thus, where the certificate appears in 
the first page of the record and not in the last,^ or there is no certificate at all 
appended to the record, the defect can be cured by calling the Magistrate to 
prove the statement. 


Sec. ,364 
Note io 



. Every High Court 
established by 
Record of Koyal Charter and 

High Court. the Chief Court 

of Lower Burma 
may, from time to time, 



Every High Court 
established by 
Record of Royal Charter and 

High Court. the Chief Court 

of Oudh shall from 
time to time, by general rule, 


Seo. 363 


• (Code of 1882 — S. 365 — JIatorially the same.) 


(Codes of 1872 and 1861— Nil.) 


Snaamhur. 

(1882) 8 Cal 618 (620). Titu Maya v. Queen. 

3. (l‘J31) 1934 Nag 213 (215) : 31 Nag L It 49 • 

1934 Cri Gas 981: 35 Cri L Jour 14.57, 
llar\ Krishnaji Ohate v. Emperor 
(1925) 1925 Cal 575 (576) ; 62 Cal 103 : 20 
Cri L Jour 701, E}n 2 feror v. Nani 
Mandal. 

(1926) 1926 Cal 430 (431) : 26 Cri L Jour 
1032. ^^e‘iser Jiepari v. Emperor. 
(1925) 1925 Cal 821 (822) : 52 Cal 4 10 ; 20 
Cri L Jour 12 M . Sarat Chandra Kar 
V. Emperor. 

4. (1893) 1883 All W N 213 (243), Empress v. 

Qajndhar. 

(1874) 11 Bom H C R Crown Cas 237 (238, 
239), Ketj. V. Deva Dayal. 
o. (1899) 3 Cal W N 387 (389), Empress v. 
Lai Slieikh. 

(1899) 3 Cal W N 103n (103n), Empress v. 
Depin Manjhi. 

G. (1879) 4 Boin 15 (18, 19) Impcratrix v. 
Siriapa. 

7. (1981) 1 Weir 113 (113). High Court Pro- 
coedinys, 3rd September 1881, No. 

Cr. P. C. 23ft Si 2.39 


1810. 

8. (190G) 4 Cri L Jour 205 (200) : 3 Low Bur 

Rul 199, Emperor v Da Tin. 

9. (1917) 1917 All 43 (49) : 89 All 399 : 18 Cri 

L Jour 5.59, Ujiinr Khan v. Empe- 
ror. Distinguishing 4 Bom 15 as 
under the oM Code. 

[See also (1935) 19.3.5 All 052 (053); 
1935 Cri Ca.s G52 : 30 Cri L Jour 
1098, j\lotxlnl V. Emperor. No ex- 
emption ou the ground that the 
accused has refused to answer ques- 
tionsor that he has refused to make 
a further statement.) 

10 (1915) 1915 Lab 487 (494) : 16 Cri L Jour 
257 (F B), Emperor v. Shuldham. 

11. (1901) 1 Cri L Jour 10 (12) (Cal), E.upcror 

V Dajani Katito Kocr. 

12. (1870) 14 Suth W R Cr 10 (11). Queen v. 

Petambur Dhoohe,- 
[See also (lft’.7) .ft Siuh W R Cri 
Letters 22 (22). Whero the Magis- 
trate was not exaniined. 

(1800) 12Suth \V R Cr 4 1 (45), Queen 
V. Radhoo Jun.i. (Do.)) 
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by general rule, prescribe 
the manner in which evi- 
dence shall be taken down in 
cases coming before the Court, 
and the Judges of such Court 
shall take down the evidence or 
the substance thereof in accor- 
dance with the rule (if any) so 
prescribed. 


prescribe the manner in which 
evidence shall be taken down in 
cases coming before the Court, 
and the evidence shall he tahen 
down in accordance with such 
rule. 


CHAPTER XXVI. 
Or THE Judgment. 



(1) The judgment in every trial in any criminal 
Court of original jurisdiction shall he pro- 
judlmen^L Dounced, or the substance of such judgment shall 

be explained, — 

(a) in open Court either immediately after the termination 
of the trial or at some subsequent time of which 
notice shall be given to the parties or their pleaders, 
and 


(h) in the language of the Court, or in some other language 
which the accused or his pleader understands: 

Provided that the whole judgment shall be read out by the 
presiding Judge, if he is requested so to do either by the prosecu- 
tion or the defence. 

^ • (Code of 1882— S. 366.) 

366. The judgment in ever; trial in any criminal Court of original jurisdiction shaD 

be pronounced in open Court either immediately or at some sub’ 
Jklode of delivering sequent time of which due notice shall be given to the parties or 
judgment. their pleaders; and the accused shall, if in custody, be brought up, 

or if not in custody shall be required to attend, to hear judgment 
delivered, except where his personal attendance during the trial has been dispensed with and 
the sentence is one of fine only, in which case it may be pronounced in the presence of hia 
pleader. 


(Code of 1872— S. 211, Para. 3 and S. 462.) 

211 . • ..... 

When the personal attendance of the accused person during the trial has been dispensed 

with, the sentence of the Magistrate, if the sentence be for fine only, may be pronounced in the 
presence of such accused person's agent, if he has been permitted to appear by agent; or the 
accused person may be required to attend to hear such sentence. 

462. In trials with assessors, when the exhibits have been perused, the witnesses 

. examined, and the parties heard in person or by their respective 

When judgment to be the Court shall pronounce its judgment. The judgment 

pronounced. shall be pronounced in open Court, either immediately, or on some 

future day, of which due notice shall be given to the parties or their pleaders. 


(Code of 1861— Nil.) 
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(2) The accused shall, if in custody, be brought up, or, if 
not in custody, be required by the Court to attend to hear judg- 
ment delivered, except where his personal attendance during the 
trial has been dispensed with and the sentence is one of fine only 
or he is acquitted, in either of which cases it may be delivered in 
the presence of his pleader. 

(3) No judgment delivered by any criminal Court shall be 
deemed to be invalid by reason only of the absence of any party 
or his pleader on the day or from the place notified for the 
delivery thereof, or of any omission to serve, or defect in serving, 
on the parties or their pleaders or any of them, the notice of such 
day and place. 

(4) Nothing in this Section shall be construed to limit in 
any way the extent of the provisions of Section 537. 

Synopsis. 


Note No. 


Scope and applicability of the Section. 1 

‘Judgment’ — Meaning of. 2 

Delivery of judgment cannot be dele* 

gated. 3 

Judgment must be pronounced. 4 

Substance of judgment to be explained. 5 

Effect of loss of records. 6 


Note No. 


“In open Court.” 7 

Time of pronouncing judgment. 8 

Pronouncing predecessor's judgment. 9 

Presence of accused when pronouncing 

judgment — Sub-section 2. 10 

Sentence or release to be after judg- 
ment. 11 


Sec. 366 
Hotel 


Other Topics. 


Absence of accused—Judgment — Whether 
illegal. See Note 10, Pts. 1 to 3, F*N (2). 

Bench of Magistrates — Presiding oflicer's 
judgment in absence of other members — 
Not proper judgment. See Note 3. Pt. 3. 

Death of Magistrate— After passing sentence 
but before writing judgment — Irregularity. 
See Note U, P-N (1). 

Judgment — Not in Court hall— Not neces- 
sarily illegal. See Note 7, Pt. 1. 

Judgment — To bo pronounced only after ter- 
mination of trial without delay. See 
Note 8, Pts. 1. 2. 


Judgment — Before pronouncement is inopera- 
tive and can be altered See Note 4, Pt. 2. 

Loss of records — Judge can write judgment 
from memory. See Note 6. 

Magistrate — On leave or transferred cannot 
pronounce judgment. See Note 3. Pt. 2. 

Section 3G6 — Not applicable to orders in trials. 
See Note 1. Pts. 2. 3. 

Section 36G and S. 3G7 — Provisions must be 
obeyed. See Notel, Pt. I and S. 367, 
Pt. 1. P-N (1). 

Sentence — To follow judgment — Breach of 
rule. See Note 11, Pts. 1, 2. 


1. Scope and applicability of the Section. 

Tiiis and the following Sections deal with judgments in trials. This 
Section deals with the inode of delivering a judgment and the next Section with 
the language and contents of such judgments. 


The refiuirements of this Section and the next are no inero matters of 
form ; the provisions aro based upon good and substantial grouud.s of public policy 
and must bo obeyed ^ 


Section 366 — Note 1. 

1. (1892) 14 All 242 (272), Queen-Empress v. liar Gobmd Sin<jh. 
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The Section does not apply to orders which are nob judgments in trials. 
Thus the Section is nob applicable to an order under Section 195 of the Code* or 
to an order dismissing a complaint under Section 203.* 

2. ‘Judgment’ — Meaning of. 

See Notes to Sections 367 and 369, infra. 

3. Delivery of judgment cannot be delegated. 

The judgment must be pronounced by the Judge or Magistrate who held the 

trial. The latter cannot delegate this function to others.^ A Magistrate who has 
gone on leave, or who has been transferred to another district and has handed over 
charge, has no jurisdiction to pronounce judgment in a trial held by him.* Where 
the Court consists of a Bench of Magistrates, a judgment prepared by the presiding 
officer in the absence of the other members of the bench is not a proper judgment.* 

4. Judgment must be pronounced. ' 

The Section specifically requires that every judgment ought to be pi'onounced 

by Court in accordance with the Section.^ Till then it is inoperative as a judgment 
and is nothing more than the private expression of an opinion by the Judge which 
can be changed and altered.* 


5. Substance of judgment to be explained. 

It is not obligatory on the Court to pronounce the whole of the judgment. 

It is enough if the substance of such judgment is explained. Where, however, the 
prosecution or the defence requests the Court to read the whole of the judgment 
the presiding officer should comply with the request. 

6. Effect of loss of records. ^ , 

This Section does not require that the records of a case should not have 

been lost at the time of pronouncing judgment.^ In such cases it js open to the 
Judge to re-write thejudgment from memory and from the materials before him and 

place it on the record. 


7 “In open Court. ’ , . n ^ wt\ 

The judgment should bo ordinarily pronounced in open Court. Where, 
liowevor, a judgment is pronounced by a Magistrate in his private house instead of 
in the usual Court hall by reason of his illness, the judgment is not necessarily 
illegal and will not he set aside in the absence of proof of prejudice. 


2 ("1904) 1 Cri L Jour 969 (970) : 6 Bom 

L R 897 (899), In re Natjappa Saty 

3 ( 1906 ) 4 Cri L Jour 284 (284, 285): 1906 

UppBui Rul, Or P C 49, Ejnperor 
V. N(ja Scin Gyi. 

Note 3. 

1, (1889) 1889 All W N 181 (184), Queen-Em- 

press V. Jia Jjdl. 

2. (1881) 3 All 563 (565) (F B), Empress v. 

Ayiand Snrup. , ^ 

(1932) 1932 All 582 (582) : 1932 Cri Cas <00: 
34 Cri L Jour 112, Ram Batan v. 

Emperor. ^ ^ t 

(1924) 1924 Ciil 192 (193) : 25 Cn L Jour 
192. Randhu^. Jagahandnu. 

Order under S 145 

(1879) 1879 Pun Re Cri No 20, page 59 (60), 
Sharif v. Empress. 

(19171 1917 Cal 310 (310) : 36 Ind Cas 842 
(843) : 18 Cri L Jour 10, Chandra 


Kishore v. Emperor. 

3. (1928) 1928 Mad 1172 (1173) : 52 Mad 287 : 
59 Cri L Jour 973, Ramahotiah v. 
S«t6a Bao. 

Note 4. 

1. (1892) 14 All 242 (272), Queen-Empress v. 

Jlarqohind, 

2. (1929) 1929 Lab 692 (694): 1929 Cri Cas 219: 

81 Cri L Jour 975, Sikandar Lai 
Puri V. Emperor. 

(1892) 1892 All W N 157 (157), Empress v. 
Abdul Majid. 

(1913) 14 Cri L Jour 562 (563) : 21 Ind Cas 
162 (All). Bamdhir Bai v. Emperor. 
Note 6. 

1. (1915) 1915 Mad 1038 (1039) : 14 Cri L Jour 
595 (596) : 38 Mad 493, Kamak- 
shamma v. Emperor. 

Note 7. 

1. (1866) 1 Agra H 0 R Cri 17 (18), Govern- 
yiient V. Jlolasee Singh. 
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8. Time of pronouncing judgment. 

The judgment should be pronounced only after the termination of the trial; 
if pronounced before such a termination, it is a nullity.^ But there should be no 
unreasonable delay in pronouncing the judgment after the termination of the trial. 
Such delay is not only unjust to the accused as it prevents them from appealing 
against the sentence, but is also opposed to the general principles of law.® 

9. Pronouncing predecessor's judgment. 

See Note 6 to Section 350 and also the undermentioned case.^ 

10. Presence of accused when pronouncing judgment — Sub-seotion 2. 

Where the accused, was not required to attend to hear the judgment 
delivered and could not be so required as he had absconded before judgment, 
it was held by the High Court of Lahore that the judgment pronounced 
in his absence was wholly illegal and should be set aside. ^ See also the undermen. 
tioned case.® Where an accused person absconded before judgment and on his 
re- arrest, the Magistrate re-pronounced the judgment which he had pronounced 
in his absence, it was held that the defect was one which was cured under 
Section 537.® It has been seen in Note 10 to Section 205, ante that where the 
accused is convicted and the sentence is not one of fine only, the Court must, under 
sub-section 2 of this Section direct the personal attendance of the accused for 
hearing the judgment. 


11. Sentence or release to be after judgment. 

A sentence in the case of a conviction, or a direction to set the accused at 
liberty in the case of an acquittal can only fotloiv the judgment and not precede it. 
A breach of tliis rule is, however, only an irregularity which can bo cured under the 
provisions of Section 537, infra} T he H igh Court of Patna has , ho wever, in 


Note 8. 

a. (1932) 193-2 Mad W N CIS (049), Srini- 
vasachariar v. Emperor . 

2. (1892) 5 0 P L R Cri 24 (24). Empress v. 
Baldeo. 

Note 9. 

1. (1931) 1931 Cal 037 (038); 1931 Cri Cas 837; 

33 Cri L Jour 00, Jojesh Chandra 
Roy V. Surendra Mohan Roy. Sue* 
ceding Judgo cannot deliver pro* 
decoasor’s judgment. 

Note 10. 

1. (1927) 1927 Lab 870 (870); 28 Cri L Jour 

971, Abdullah v. Emperor. 

2. (1870) 7 Bom U C R Crowu Cas 31 (34), Rcy. 

V. R'Xtjha Naranji. When the pro- 
ceedings in a ca.so tried by a Subor- 
dinate Maiiiistrato arc submitted 
under S. 277 of the Cr. P. C. to a 
District Magistrate to pas.s sonlonco 
upon the accused, the accused is 
entitled to bo pro.suiit at the passing 
of such sentenco before the District 
Magistrate. The order so passed in 
his absence is illegal. 

3. (1887) Raianlal 32.0 (325), Queen-Empress 

V. Gholirnm. 

Note 11. 

1. (1933) 1933 All 000 iG02): 1933 Cri Cas 1143; 

65 All 880; 34 Cri L Jour 10:10, 
Dhonda Knndoo v. Silaram. Dis- 
tinguishing 14 All 242. 

(1896) 23 Cal 602 (505), Tilak Chandra 


Sarkar v, Rnisayomoff. 

(1894) 21 Cal 121 (125), Damu Senapati v, 

liajwar. 

(1911) 12 Cri L Jour 457 (458); 11 Ind Cas 
993 (Bom), Emperor v. Thaver 
Issaji Boree. Distinguishing 1 Bom 
L R 100. 

(1925) 1925 Lab 137 (137): 25 Cri L Jour 
705, Ata Muhamad v. Etnporor. 
Dissentiug from 14 All 242. 

(1922) 1922 Mad 502 (503): 45 Mad 913: 23 
Cri L Jour 583 (FB), Banliaralintia, 
Mu'ialiar v. Narayana Mudaltar. 

(1915) 1915 Mad 1038 (1039); 14 Cii L Jour 
595 (590); 38 Mad 498, Kamaksham- 
mo V. Em peror. 

(187J)-2 Weir 438 (4:59) i/iy/i Court Pro- 
ccedtn<is, 2Sth Au'jUSt 18*9. A 
Magistrate passed sentence and then 
died before writing judgment — IJcld 
it was only an irregularity. 

(1930) 1930 Rang 77 (78): 7 Rang 370; 19:10 
Cri Cas 203; 30 Cri L Jour 1100, J/<i. 
Hayat Mulia v. Emperor. 

(1911) 12 Cri L Jour 010 (010); b Sind L It 
131, Emperor v. Morin Khan 
[But see (1892) 1892 .Ml W N 157 
(157, 158). Quccn-Eiiii/ress v. Abdul 
Majid Khan. 

(1903) 27 Mad 2:17 (-238). Bandanu 
Alchayya v. Ent 2 >eror. 

(1909) 19 M.id L Jour 9 (Sh. Notes), 
Referred Trial 1 o/ 1909.) 


Seo. 366 
Notes 
8— H 



1900 


The Jddgment 


Sec. 366 
Note 11 

Sec. 367 


the undermentioned case* held that pronouncing judgment before completing the 
judgment makes the sentence illegal. The decision follows the view expressed in 
Queen.Empress v. Ear Gobind, I. L. R. 14 All 242, which has been explained in 
later decisions of the Allahabad High Court. 



. (1) Every such judg- 
, , ment shall, except 

Language of « * 

judgment, OtllGrWlS© 

Contents of ppcssly providcd 

judgment. 

written by the presiding officer 
of the Court in the language of 
the Court, or in English; and 
shall contain the point or points 
for determination, the decision 
thereon and the reasons for 
the decision; and shall be dated 
and si^ed by the presiding 
officer in open Court at the 
time of pronouncing it. 



(1) Every such judg- 

, ^ ment shall, except 

judgment as otherwis© ©X- 
Contents of presslv provided 

ju gmenl. 1^^. 

written hy the presiding officer 
of the Court or from the dictation 
of such presiding officer in the 
language of the Court, or in 
English; and shall contain, the 
)oint or points for determina- 
ion, the decision thereon and 
the reasons for the decision; 
and shall be dated and signed 
by the presiding officer in open 
Court at the time of pronounc- 
ing it, and tvfiere it is not written 
by the presiding officer toith his 
own hand^ every page of such 
judgment shall he signed hy him. 
(2) It shall specify the offence (if any) of which, and the 
Section of the Indian Penal Code or other law under which, the 
accused is convicted, and the punishment to which ho is sen- 
tenced. __ 

• (Code of 1882— S. 367— Same as that of 1898 Code.) 

(Code of 1872— Ss. 255. Iasi Para; 287, Para. 2; 461; 463 and 464, Paras. 1 and 4.) 

255 • • • • * 

\ statement of the Judge’s direction to the jury shall form part of the record. 

287. . • • • • 

If the accused person is convicted of an offence punishable with death, and the Court 

sentences him to any punishment other than death, the Court shall in its judgment state the 
reason why sentence of death was not passed. 

CHAPTER XXXIV 
0/ the judgment, order and sentence. 

461. When the trial in any criminal Court is concluded, the 
Court, in passing judgment, if the accused person bo convicted, 
shall distinctly specify the offence of which, and the Section of 
the Indian Penal Code or other law under which, he is convicted: 
or if it be doubtful under which of two Sections, or under which of 
two parts of the same Section, such offence falls, the Court shall, 
distinctly express the same and pass judgment in the alternative 

according to Section 72 of the said Code. ^ 

Judgment to be xoriiten 463. The judgment or ffnal order shall bo written by the 

in I^nglish, or language presiding officer of the Court in English, or the language of 

of district. district. 

2. (1930) 1930 Pat 148(149); 8 Pat 904: 31 Ori L Jour 416: 1930 Ori Gas 90, Jhari Lai v.Bmyeror. 


Judgment to specify 
offence. 

Judgment in the alter- 
native. 
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(3) When the conviction is under the Indian Penal Code, 

and it is doubtful under which of two Sections 
Under which of two parts of the same Sec- 
tion, of that Code the offence falls, the Court 
shall distinctly express the same and pass judgment in the alter- 
native. 


(4) If it be a judgment of acquittal, it shall state the 
offence of which the accused is acquitted and direct that he be 
set at liberty. 

(5) If the accused is convicted of an offence punishable 
with death, and the Court sentences him to any punishment 
other than death, the Coxirt shall in its judgment state the 
reason w hy sentence of death was not passed : 

Prortso. If the language of the Judge be not English, the judgment 

shall not be written in English, unless the Judge be sufliciently 
conversant with the English language to be able to write a clear and intelligible decision in 
that language. 

464. The judgment or final order shall contain the point or points for doterminatiou, 

the finding thereupon and the reasons for the finding and shall be 
Judgment what to con- dated and signed by the Judge in open Court at the time of 
iain. pronouncing it. It shall specify the offence of which the accused 

person is convicted and the punishment to which he is sentenced ; 
or if it be a finding of acquittal, it shall direct that he be set at liberty. 

• • • m ^ 0 


III trials by jury, the Court need not state its reasons for its judgment, but shall record 
the beads of the charge to the jury 


(Code of 1861— Ss. 379, 380, 381. 429 and 430.) 


379 ..... 

A statement of the Judge’s direction to the jury shall form 
Of verdict oj' Jury. part of the record. 

• • • • 

380. ..... 

If the accused person shall be convicted of an offence which by the Indian Penal Code 

is punishable with death and the Court shall sentence such person 
Acqxiiilnl or conviction, to any punishment other than death, the Court shall state the 

grounds upon which it remitted the punishment of death in the 
statement of trials periodically submitted to the Sudder Court, as horoiuafter required, under 
the head of “Sentences passed upon the accused persons.'’ 


CHAPTER XXVI, 

Finding, judgment and sentence. 

381. When the trial in any criminal Court is concluded, the Court, in passing judg- 
ment, if the accused person bo convicted, shall distinctly specify 
What the judgment is the ofience of which, and the Section of the Indian Penal Code 
to si/ccify. under which bo is convicted, or if it bo doubtful under which of 

two Sections the offence falls, shall distiuctlv express the same 
and pass judgment in the alternative, according to S. 72 of the said Code. 

CHAPTER XXXI. 

General Rules. 

429. Every sentence or final order of a criminal Court, together 
In iohat language sen- with the reason for making or passing the same, shall be written in 
tence to he written. the vernacular language of the presiding OOicer, and shall bo dated 

and signed by such Officer at the time of bis making or passing tho 
same. . . • , 
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Provided that, in trials by jury, the Court need not -write 
a judgment, but the Court of Session shall record the heads of 
the charge to the jury. ,i 

(6) For the purposes of this Section^ an order under Section 
118 or Section 123^ sulhsection (3)^ shall he deemed to he a judgment. 


Synopsis. 


Note No. 

Object Cknd applicability of the Sec* 


tion. 1 

Judgment— Meaning of. la 

Language of judgment. 2 

“Written by the presiding officer." 3 

Contents of Judgment. 4 

(o) Points for determination. 5 

(6) "Decision thereon" — Appreciation 

of evidence. 6 

(c) Reasons for the decisions. 7 

(d) Remarks on the judgment. 8 

{e) Offence to be specified. 9 


Note No. 

if) Punishment to which he is sen* 


tenced. 10 

"Shall be dated and signed by the 

presiding officer at the time of 

pronouncing it." 11 

Judgment in the alternative — Sub'Sec* 
tion 3. 12 

Judgment in cases of acquittal. 13 

Judgment in capital cates — Sub*sec* 

tion 5. 14 

Trial by jury— Heads of charge to the 
Jury — Proviso. 15 

Appellate judgment. 16 

Sub-section 6. 17 


Other Topics. 


Accused’s action— Open to two constructions 
— Presumption of innocence to prevail. 
See Note 6, Pt 29. 

Alibi evidence. See Note 6, Pt. 24. 

Alibi — Plea of — No Bar to other pleas. See 
Note 6, F-N (9). 

Alibi— Effort by accused to concoct false evi- 
dence— Not proof of commission of crime. 
See Note 6. F-N (4). 

Bench of M.'igistrates — President of Bench in 
minority — Member of majority to write 
judgment. See Note 8, Pt. 2. 

Civil Court’s decision— Not binding on crimi- 
nal Court. See Note 0. h-N (l). 

Circumstantial evidence— When sufficient. See 
Note 0. Pts. 27 and 28. 

Discharge order — Not judgment. See Note la, 
Pt. 2. 

Evidence— Only quality and weight material 
— And not number of witnesses. See 
Note G, Pt. 11. 

Evidence— Appreciation and effect— Difference 
in civil and criminal proceedings. See 
Note G, Pt. la. 

Finding of guilty — Some sentence necessary. 
See Note iO. Pt. 1. 

Gravest suspicion- Not sufficient. See Note 6, 
I-N (1). 

Guilt of accused— Onus on prosecution— To be 
proved in accordance with law. See Note 
6, Pis. 1 to 5. 

Heads of charge— To be writicn soon after deli- 
very of charge lo jury. See Nolo 15.Pt. 3. 

Judge — Not to act on matters not made evi- 
det)ro on record. See Note 6, Pts. 6 to 8. 


Judgment— Not in English or Court language 
— Only irregularity. See Note 2, Pt, 2. 

Judgment — Contents. See Note 6, Pts. 38, 
39 ; Note 9. Pts. 1, 2. 

Judgment of acquittal — Detention of accused 
after pronouncement — Illegal — Formal 
warrant of release not necessary. See 
Note 18, Pt. 3. 

Judgment not according to law— De novo trial 
to be ordered. See Note 16, Pt. 1. 

Legislative changes. See Note S; Note 17. 

Medical witne^-s, experts, etc. — Evidence not 
to be blindly accepted. See Note 6, Pts. 
18 to 20. 

Motive — Mere motive — Not sufficient. See 
Note 7. F-N (3). 

Prosecution evidence trustworthy — Failure to 
prove motive immaterial. See Note 6, Pt. 
3la. 

Section — Not applicable to orders on petitions. 
See Note 1 , Pt. 3. 

Sentence -Cannot be postponed after judg* 
ment. See Note 10 Pts. 2, 3. 

Short-hand notes only in murder cases — Prac* 
tice deprecated. See Note 15, F-N (5), 

"Sign" — Meaning. See Note 11, Pts. 8, 4. 

Signature — Not to be with stamp — But if with 
stamp, only irregularity. See Note 11, 
Pts. 5, 7. 

Unnatural offence — Conviction can be on un* 
corroborated testimony of boy. See Note 
6. F-N (11). 

Witness— Mistake in identification — No reason 
for discrediting bis other evidence. See 


Note 6, F-N (16). 

430. If the vernacular language of the presiding Officer be not English, and the 

Officer be sufficiently conversant with the English language to be 
When it may he written able to write the sentence or final order in a clear and Intelligible 
in English, manner, in that language, and prefer to write the same in that 

language, the sentence or final order may be written in English. 
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1. Object and applicability of the Section. 

As has been already mentioned in the Notes to Section 366, ante, the provi- 
sions of this Section also are based upon good and substantial grounds of public 
policy. 

This Section applies to such judgments as are referred to in Section 366, ante, 
that is to say, to judgments in trials?' It does not apply to orders on petitions.® 

As to whether the Section applies to orders under Sections 118 and 123 see 
Note 17, infra. 


la. Judgment— Meaning of. 

The word "judgment” has not been defined in this Code. The wording of 
Section 366, ante, as well as this Section shows that the word "judgment” means a 
decision in a Inal which decides a case finally so far as the Court trying the case is 
concerned, and terminating in either a conviction or acquittal of the accused.^ 
Thus, an order of discharge is not a final order and is not, therefore, a judgment 
within the meaning of the Section.® For further notes, see Notes to Section 369. 

2. Language of judgment. 

The judgment should be written in the language of the Court or in English.^ 
An omission to do so is, however, only an irregularity which can be cured b*y the 
provisions of Section 537, injra? 


3. "Written by the presiding officer.” 

Prior to tlie amendment in 1923 this Section provided that the jud''ment 
must bo written by the presiding officer. It was, therefore, held that tlio judgment 
should be written by the Court itself and not by somebody else to the dictation of 
the officer. Die amendment of 1923 now allows such a procedure. 

Where in the case of a trial by a Bench of Magistrates, the President of the 
lench IS in a minority as to conviction or acquittal, the judgment should be 
written by some member of the majority.® 


Section 367— Note 1. 

1. (1892) 14 AJl 242 (272), Queen-Empress v. 

Uargobind Singh. 

2. (1904) 1 Cn L Jour 969 (970) (Bom), 7n rc 

Nagappa. Order under Section 195 
“Hccord of reasons not necessary. 
8. (18^2) Ritaulal Cl (Clj, licg'v. Pandurang. 

[See also (1929) 1929 Nag 133 (134 
135) : 25 Nag L R G : 30 Cri L Jour 
872. Rajulu v. Emperor. Order 
under Section 494 — Judgment not 
necossHiy But iborc must bo some* 
thing to show why Magisirato orders 
withdrawal. 

(1918) 1918 Cai 485 (485) : 18 Cri L 
JourSSG, Unicsh Chandra Roy v. 
Snlt.'-h Chandra Roy. 

(1923) 1923 Lah 1G3 (1G5) : 24 Cri L 
Jour 4.33, Alul Singh v, Emperor , 
(1924) 1924 Cul 382 (382) : 24 Cri L 
Jour 229, Jagat Chandrti Roy v. 
Kalimuddi Sardar.] 

Note la. 

1. (1910) 11 Cri L Jour 190 (190) ; 31 Mad 543, 
in rc Abdul Kadir. 

(1909) 9 Cri L Jour 80 '82) ; 31 Mad 543, 
Emperor v. Mnhesvara Kondoyo. 


2. (1907 ) 5 Cri L Jour 255 (256) (Eoni). Em- 
peror V. iVrt6t Fahira. Though re- 
cord of reasons is not lompulsory, 
it is de>irablo to record reasons. 
(1909) 9 Cri L Jour 80 (82) : 31 Mod 543, 
Emperor v. Mahesivara Kondaya. 
Note 2. 

1. (1906) 4 CriL Jour 162 (lG.3)(Cal). Dhanuk- 

dhatt Sin<h v. l/anhor S>vgh 
(See al>o (J8G5) 1 SuiLWRCri 19 
(19). (^uet'H Y. JJholfunn^shur Gos* 

2. (190G) 4 Cri L Jour 162 (163)(Cal).D;«o»nr6- 

dhnri v. Harihar. 

Note 3. 

1. (190G) 4 Cri L Jour 394 (395) (Cal). Monik 

Laly Corporation o/ Cult vita. 
(1891) RalaDlal 645 |64C). <,:iue7i- Ltu pi eiis 
V. Lnhshmi IJ'ti. 

Scl Canes 192 (Oudh), Quctn^Ji^ni press 
Nanhu, 

2. (1928) 1928 Mad 107 (197) : 51 Mad 338 : 29 

Cri L Jonr 207. B<tUhpatli Lai- 
ainma v. Kmperor. 

(1926) 1926 Mad :'.5l (354,355); 27 Cri L 
Jour 90. Dyta Svethorumayna, Inre. 


Seo. 367 
Notes 
i— 8 
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4. Contents of judgment \See Section 424. 

6. Points for determination \—See Notes to Section 424. 

6. “Decision thereon”— Appreciation of evidence. 

Though the rules of evidence are the same in civil and criminal proceedings, 
there is always a marked difference between the effect and appreciation of evidence 
in the two cases. In civil cases a mere preponderance of probability or greater 
probative value is sufficient to warrant a conclusion ; while in criminal cases, there 
should be such a moral certainty as convinces the mind of the tribunal as reason- 
able men, beyond the possibility of doubt or suspicion. Thus it is primarily the 
duty of the prosecution to establish the guilt of the accused to the satisfaction of 
the Judge and the jury,^ and it is certainly not the province or the duty of the 
accused to establish his own innocence.^ The prosecution should establish the case 
against the accused by positive a//«rmflftvc evidence of his guilt and suspicion, how- 
ever grave, does not take the place of proof.^ The onus cast on the prosecution is 
not discharged by any absence of explanation or weakness on the part of the 


Note 6. 

la(1917) 1917 Pat lU (113): 10 Cri L Jour 
344 (347), Luciimi Singh v. Emperor. 

(1929) 1929 Nag 113 (114) : 30 Cri L Jour 
789, llamdayal v. Emperor. 

(1895) Ratanlal 772 (773), Queen-Empress 
V. Gaytesh. 

1. (1932) 1932 Cal 293 (294) : 1932 Cri Cas 262: 

59 Cal 136: 33 Cri L Jour 441, 
Trailohi/a Nath Das v. Emperor. 
A civil Court’s decision is not bind- 
ing on a criminal Court. 

(1928) 1928 Oudh 373 (373) : 29 Cri L Jour 
763, Rawfshwar v. Emperor. 

(1933) 1033 Oudh 372 (373): 35 Cri L Jour 
GG : 1933 Cri Cas 1049, Emperor v. 
Varnmeshwar Din. The gravest sus- 
picion is insufficient. 

CSee (1932) 1932 Cal 833 (833) : 1932 
Cri Cas 860, Khurshed Chik v. 
ganj Municipality. Where under an 
Act certain things ate required to be 
douo before any liability attaches to 
any person in respect of any right 
or obligation, it is for the person 
who alleges that the liability has 
been incurred to prove that the 
things prescribed iu the Act have 
been actually done. 

(192C) 1926 Lah 375 (376): 27 Cri L 
Jour 593, Emperor v. Sain Das.] 

(See also (1933) 1933 Oudh 299 
(301): 1933 Cri Cas 669 : 34 Cri L 
Jour 838. Nibar v. Emperor.'^ 

2. (1920) 1920 Pat 553 (5.55); 20 Cri L Jour 

253, Saral Sahay v. Emperor. 

(1866) Ratanlal 5 (5), Reg. v. Jenkoo. 

(1918) 1918 Nag 123 (124) : 20 Cri L Jour 
lil.Gulzarsha Fakir v. Emperor. 
A moral conviction of guilt is no 
sufficient foundation for a verdict 
of guilty, unless it is based on sub- 
stantial facts which lead to no 
other reasonable conclusion than 


that the person charged is guilty. 

(1983) 1983 Cal 532 (534) : 1983 Cri Cas 
891 : 60 Cal 656 : 34 Cri L Jour 
1059, Nishi Kanta Chatterji v. Em- 
peror. 

3. (1931) 1931 Lab 406 (408): 1931 Cri Cas 
646 : 32 Cri L Jour 1040, Amarnath 
v. Emperor. 

(1923) 1923 Lah 42 (43) : 26 Cri L Jour 28, 
Surat Singh v. The Croton. 

(1914) 1914 Oudh 275 (278) : 15 Cri L Jour 
643 : 17 Oudh Cas 276, Abbas Quli 
Khan v. Emperor. 

(1933) 1933 Oudh 148 (151) : 1933 Cri Oas 
279 : 34 Cri L Jour 498 : 8 Luck 
301, Ratan v. Emperor. 

(1927) 1927 Lah 862 (864) : 29 Cri L Jour 
532, Lila Ram v. Emperor. 

(1929) 1929 Pat 112 (113) : 80 Cri L Jour 
835, Basudeb Mandar v. Emperor. 

(1930) 1930 Lah 84 (86) : 1930 Cri Oas 100 : 
31 Cri'L Jour 141, Emperor v‘. Soopi. 

(1028) 1928 Lab 272 (273) : 9 Lah 581 : 29 
Cri L Jour 481, Dula Singh v. Em- 
peror. 

(1930) 1930 Oudh 321 (323) : 1030 Cri Cas 
725 : 81 Cri L Jour 1078 ; 6 Luck 68, 
Rangi Lall v. Emperor. 

(1915) 1915 Low Bur 115 (118) : 16 Cri L 
Jour 25 (28), Nga Po Thein v. Em- 
peror. 

(1933) 1933 Pesh 28 (30) : 1933 Cri Cas 329; 
34 Cri L Jour 386, Rahmat Shah v. 
Emperor. 

(1934) 1934 Lab 693 (694) : 36 Cri L Jour 
778 : 1934 Cri Oas 1008, Sardhar 
Ahmad v. Emperor. 

(1918) 1918 Pat 146 (151) : 19 Cri L Jour 
789, Ritbaran Singh v. Emperor. 

(1927) 1927 Lah 581 (690) : 28 Cri L Jour 
625, Farkati v. Emperor. 

(1932) 1932 Lah 195 (196) : 33 Cri L Jour 
601 : 1932 Cri Cas 216, Dila Bam v. 
Emperor. Mere motive cannot be 
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accused, or even by the fact that the defence put forward by tlie accused was 
found to be false.^ 


It is not only necessary that the guilt of the accused should be proved 
beyond a possibility of doubt but also that it should be proved strictly in 
accordan ce with law.®^ Thus it is improper for a Judge to make inquiries after a 


coDsidored as sufiiciont evidence of 
the commission of a crime by the 
particular person. 

(1927) 1927 Lab 74 (75) : 28 Cri L Jour US. 

Arjan v. Emperor. (Do.) 

(1926) 1926 Lah 83 (90): 7 Lah 84 : 27 Cri 
LJour 709, Rannun v. King Em- 
peror. (Do.) 

(1933) 1933 All 394 (395) : 1933 Cri Cas GG4 : 
34 Cri L Jour 754, Aft. Gajrom v. 
Emjyeror. (Do.) 

8a (1924) 1924 All 299 (300) : 25 Cri LJour 
327 : 40 All 64. Umed Singh v. Em- 
per or. 

(1931) 1931 Lah 3Gl (3G1): 1031 Cri Cas 46G: 

32 Ori L Jour 1233. Afelo Rain v. 
Emperor. 

(1022) 1922 All 24 (25) : 23 Cri L Jour 193, 
Rnmhit v. Emperor. 

(1932) 1932 Lah 243 (244) : 1932 Cri Cas 255 : 

33 Cri LJour 411, Ilatjot v. Empe- 
ror. Murder — Two i)ersons seen to- 
gether and shortly afterwards one of 
them found to have been murdered — 
No onus rests on survivor to explain 
how deceased met with his death. 

(1933) 1933 Oudh 22G (228); 8 Luck 397 : 
1933 Cri Cas 432 : 34 Cri L Jour 935. 
liar D.iynl v. Emperor. 

(1933) 1933 Oudh 257 (258); 1933 Cri Cas 
5G2 ; 34 Cri LJour G61, Ramamurthi 
V. Jai Indra Rahndur Sinuh. 

(1925) 1925 Oudh 78 (88) ; 26 Cri L Jour 
225, Jlira Lai v Emperor. 

(1905) 2 Cri L Jour 352 (353) (All), Abdul 
Ganni v. Kinq- Emperor . 

(1938) 1933 Oudh 333 (.3:18); 8 Luck 570 : 35 
Cri L Jour 45: 1933 Cri Cas 780. 
Ilatctn Lnl v. Emperor. 

(1904) 1 Cri L Jour 390 (395) ; 28 Bom 533. 

Emperor v. Dnnhatram. 

(1919)1919 Oudh IGO (174) ; 20 Cri L Jour 
405, Sudiil Chandra Lahiri v. Ern- 
peror. 

(1928) 1928 Nag 257 (260) : 29 Cri L Jour 
5G1, Alt. Sheranthi v. Emperor. 
(192.1) 192:1 Mad 3G5 (367) ; 24 Cri LJour 
42G. In re, P^nmudu Aygar. 

(1922) 1922 Nag 87 (88) ; 23 Cri L Jour 345, 
Domar Singh v. hUnperor. 

(1920) 1920 Pat 553 (555): 20 Cri L Jour 
253, liftm Sardhar Sahay v. Empe- 
ror. 

(1894) Katanlal 686 (060), Queen- E mpr css 
V. Jcthmal Narai/an. 

(1933) 1933 Lah 871 (875): 35 Cri L Jour 
137 : 1933 Cri Cas 1116, Emperor v. 
liai Singh Narain Singh. 

(1933) 1933 Lah 808 (803) : 35 Cri L Jour 
GO: 1933 Cri Cas 1101, Pirnn Ditta 


V. Emperor. 

(1914) 1914 Sind 111(112); 7 Sind L R 109 • 
15 Cri L Jour 497, Isarsing Sawan- 
sing V, The Crown. But where 
onus is discharged, the duty is cast 
upon the accused to explain himself, 
(1925) 1925 Sind 289 (292) : 19 Sind L R 71 : 
26 Cri L Jour 1063, Bahadur valad 
Rano KhaskheUi v. Emperor. (Do.) 
(1910) U Cri L Jour 222 (234) : 6 IndCasSl 
(^lad ), /h rc Chukhapalli Ramayya. 
(1924) 1924 Cal 323 (325): .5lCal4l8: 25 
Cri L Jour 776, Mamfru Choicdhury 
V. King-Emperor. 

(1927) 1927 Pat 257 (2.10): 28 Cri L Jour 
497, Ihucndra Bhntta CUnndrya v. 
Emperor. 

[See (1927) 1927 Sind 85 (87) : 27 Cri 
L Jour 1265, liuhshan v. Emperor. 
But whou a -primn facie case is 
made out, the presumption of inno- 
cence is displaced and the force of 
suspicious circumstances is aug- 
mented, when accused offers no ex- 
plan ation. 

(1930) 1930 Sind 211 (215) ; 19:10 Cri 
Cas S51 : 24 Sind L R 252: 31 Cri L 
.Tour lOlG, Bahsho v. Emperor. 

(1919) 1919 Pat 534 (53G): 4 Pat L 
Jour 289: 20 Cri L .lour 375, Barn 
J’rasad Alahlon v. Emperor.^ 

1. (1916) 1916 All 03(14): 17 CriLJour 23(24), 
Abdul Aziz V. Emperor. 

(1921) 1921 Lah 89 (90) : 22 Cri L Jour 595, 
llari Ram v. Emperor. 

(1915) 1015 Lah 95 (97) : 10 Cri L Jour 152 
(154). Lachhman Das v. Einpcror. 
(1925) 102.> Lah 282 (283): 20 Cri L Jour 
949, Xalha Singh v. King-Emperor. 
(1925) 1025 Lah 42 (43) : 2G Cri L Jour 30:1. 
Tahri \. Crown. The fact that the 
accused made an effort to coucoct 
false evidence of an alibi does not 
go to prove that he committed the 
olTouce charged. 

(I9;1;l) 19;13 Lah 940(947): 35Cri LJour 79 : 
19-13 Cri Cas 1409, J'rnbhu v. Empe- 
ror. 

(1911 1 l2Cri L Jour 584 (581): 12 I.id Cas 
818 (Rang). Kyaxo llln v. Emperor. 
(1921) 1921 Cal 531 (512); 21 CriLJour 
220. Qouri Narain v. Tilhaharan 
Chetri, 

(1033) 1033 Oal G03 (CO i): 103 '. Cri Cas 907 : 
34 Cri L Jour 1073, 'l\',rap(iihx y[:(r<x 
V Kmperor. 

5. (1932) 33 Cri L .Tour 514 (51G); 1:17 Ind Cas 
290(Ou'lb), I'uttu v. Emperor. 

(1921) 1921 Pat 100 (108), Uhnnnu Beider 

V. 
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case is closed and to act upon statements and matters not made evidence on record.^ 
Similarly he ought not to allow himself to be influenced by proceedings which have 
taken place before him in another trial/ or by evidence taken in any connected case 
or proceeding before him.® Before recording a conviction the Court has not only 
to satisfy itself that the facts constituting the offence have been established, but 
also to see whether the proved or admitted facts bring the case within any of the 
exceptions which take the case out of the purview of the offence.® Especially in 
cases where the accused specifically raises such a plea, such as the right of private 
defence, the exact circumstances justifying the act should be established.^® 

In considering the effect of the evidence adduced, regard should be had only 
to the quality and weight of the evidence adduced and not to the number of vrit- 

nesses examined.*^ Thus it is open to th e Court in its jud g ment to rely on the 

[See (1901) 1 Cii L Joui 300 (902) 
(Cal), Holland Bombay Trading 
Company v. Buktear Mull.] 

10. (1925) 1925 Rang 133 (134): 26 Ori L Jour 
409 : 2 Rang 658, Nga Po B v, 
King’Emperor. 

(1927) 1927 Lah 786 (788); 28 Ori L Jour 
838, Eazura Singh v. Emperor. 
(1912) 18 Ori L Jour 470 (471) ; 15 Ind Caa 
310 (Mad), Veeranna v. Emperor. 
(1927) 1927 Cal 324 (326): 28 Ori L Jour 
334, AdamAli Talukdar v. Emperor, 
(1926) 1926 Pat. 483 (484) : 27 Ori L J 1322 : 
6 Pat 620, Farman v. Emperor. 

11. (1928) 1928 Mad 1135 (1136): 29 Ori L Jour 
lOii, Muhammad Salia Bowther v. 
Emperor. No criminal Court is justi- 
fied In brushingastde the documents, 
to which the accused are parties 
^vben the accused themselves file 
those documents in Court along 
with their statements. 

(1914)1914 Lah 565 (566); 16 Ori L Jour 
266 (267), Sardar Ahmad v. Emperor. 
Held that in the case of unnatural 
oflence under S. 377, Penal Code, 
conviction can safely be based on 
uncorroborated testimony of the boy 
if it is not otherwise doubtful. 

(1920) 1920 Pat 366 (367): 21 Ori L Jour 38, 
Brahmdeo Singh v. Emperor. 

(1921) 1921 Oudh 115 (116) : 22 Ori L Jour 
647: 24 Oudh Cas 225, Gar Din v. 
Emperor. 

(1925) 1925 Oudh 501 (501): 27 Oudh Cas 
327 : 26 Ori L J Jour 580, Bahadur 
V. Emperor. 

(1931) 1931 all 362 (363): 63 All 598; 1931 
Cri Cas 618: 32 Ori L Jour 780, 
Arjun Singh v Emperor. 

(1925) 1925 Lah 295 (296): 26 Cri L Jour 
292, Azie v. Emperor. 

(1922) 1922 Pat 88 (91): Thakur Ajodya 
Prasad v. Emperor. 

(1918)1918 Lah 822 (322): 19 Ori L Jour 
946, Oanpat v. Emperor. 

(1930) 1930 Lah 892 (893): 32 Ori L Jour 
444 : 1930 Cri Cas 988, Bam Saran 

Das V. Emperor. ^ . .r t 

(1934) 1531 Lah 158 (160): 86 On !> Jour 
108 : 1984 Ori Cas 843 , Hayat 


(1932) 33 Cri L Jour 677 (677) 138 Ind Cas 
704 (Lah), Sher Md. v. Emperor. 
(1925) 1925 Oudh 676 (076): 26 Cri L Jour 
1042, Bishambhar Nath x. Emperor. 

6. (1928) 1928 Lah 1 (3) : 9 Lah 537 ; 29 Cri L 

Jour 815, Charanji Lai v. Emperor. 
(1928) 1928 Lah 125 (131): 29 Cri L Jour 
212, Miantaj Muhammad v. Crown. 
[See (1927) 1927 Pat 37 (38): 27 Ori 
L Jour 1112, Jai Singh v. Emperor. 
(1887) 1887 All W N 54 (54), Em- 
peror v, Hardewa 

(1889) 1889 AM W N 181 (184), Em- 
press X. Jia Lai. 

(1885) 1885 All W N 264 (265), Em- 
press V. Sarfaraz AH. 

(188.5) 1885 AM W N 31 (31), 

V. Indnr Singh. 

(1933) 1933 Cal 36(39): 1933 Cri Cas 
71: 34 Cri L Jour 36. Jagadesh 

Narain Tewari v. Emperor. 

(1875) 24 Suth WRCri 2H (28), Queen 
V. Bom Charan Kurmokar. 

(1670) 7 Bom H C R Cro\vn Cas 50 
(51). Reg v. Vyankatrav Srinivas. 
(1870)1870 Pun Re Cr No. 10, p. 16 
(17), The Crown x. Ohusseelan. 

(1009) 10 Cri L Jour 321 (325): 3 Ind 
Cus 022 (Lab), Musammal v. Em- 
peror.] 

7. (1926) 1926 Cal 945 (946) : 53 Cal 471 : 27 

Cri L Jour 975, Surendra Nath 
Singha x. Janki Nath Ghose. 

(1930) 1930 All 48L (482): 31 Cri L Jour 
716; 1930 Cri Cas 701, Emperor v. 
Kanhaiga. 

(1925) 1925 Ail 443 (414): 26 Cri L Jour 
981, Din Dayal v. Emperor. 

(1928) 1928 Lab 923 (024) : 29 Cri L Jour 
734, Shco Karan x. Emperor. 

8. (1885) 1885 All W N 28 (29): Empress x. 

Zauirar Hussain. 

(1928) 1928 Lah 923 (924): 29 Cri L Jour 
734. Shco Karan x. Emperor. 

9. (1922) 1922 Lah 314 (315) : 22 Cri L Jour 

tOl.Gulnni Basulx. Emperor. Right 
of private defenceestablished on evi- 
dence. though accused pleads alibi. 
(1929) 1929 Cal 346 (348): 56 Cal 1013; 81 
Ori L Jour 369, Muhammad Qhul x. 
Faslcy Karim. 
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evidence of a particular person even though such person may be interested,*^ or to 
discard the evidence of a number of witnesses on. the ground of their unreliability.*^ 
The Court should exercise great care in considering and giving weight to the evi- 
dence of accomplices,*^ {see Section 337, aJite) or to retracted confessions of 
accused persons.*** {See Notes 18 and 19 to Section 164, ante.) Where a part of the 
evidence of a witness is found to be false, the Court should not accept the other 
parts of his evidence to base a conviction thereon unless such evidence is corro- 
borated by other independent evidence.*® Especially in capital cases the evidence 
of persons who have resiled from their former statements should be scrutinized with 
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great care.’^ The Court should not accept blindly the evidence of medical men,^® 
or experts,^® or identification evidence,^® to outweigh the testimony of respectable 
eye-witnesses : nor should the Court base its judgment on its own theories 
unsupported by evidence,^' or on personal knowledge, or on a hypothetical state 
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of facts which were never put forward by the prosecution and were never suggested 
to the accused as being the case he bad to meet.^^®’ Mere suggestions by counsel 
in cross-examination, however ingenious, are of no evidentiary value unless accepted 
by the witness or proved by other evidence.*^ The evidence relating to alibi should 
be scrutinised very carefully.^* 

The standard of proof required in criminal cases does not vary ^Yitll the 
magnitude or enormity of the crime, though it is usual and prudent to observe 
the rule the fouler the crime is, the clearer and plainer ought the proof of it 
to be.” In cases based on circumstantial evidence, such evidence should be so 
strong as to point very clearly to the guilt of the accused.^' It is of utmost 
importance in such cases that in order to justify an inference of guilt, the 
inculpatory facts should be incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable hypothesis than that of guilt 
Thus where the action of the accused was open to two constructions, one cdminal 
and the other honest, the Court should not assume that it was criminal and the 
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presumption of innocence should prevail.*® 

As to what constitutes proof of guilt of an accused person in any case 
depends upon the bundle of facts which serve to convince the Court, of the prosecu- 
tion story and of the charges against the accused. Absolute certainty amounting 
to a demonstration of guilt can seldom be had and it must only he judged whether 
in the circumstances of each particular case, the degree of probability is so high as 
to justify one in regarding it as certainty and in acting accordingly.®® A number of 
facts each having some probative value, but inconclusive by itself, may be quite 
sufficient in their cumulative effect to justify a conviction;®®®’ but a collection of 
separate ciijcumstances each by itself insufficient being quite consistent with the 
innocence of the accused cannot have such evidentiary value.®^ Where, however, 
the evidence for the prosecution case is in the main trustworthy, it cannot be held 
that it is unsupporfcable merely because the prosecution failed to prove a motive for 
the crime;®^® or because there are discrepancies in detail®® unless such discrepancies 
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are material and important and go to the root of the matter.^* As to belief of oral 
testimony, see the undermentioned cases. 

Since it is the duty of the prosecution to establish the case against the 
accused to a certainty, the accused is entitled to the benefit of any doubt which 
may reasonably arise in the prosecution case.^^ The maxim of law is that it is 
better that ten guilty men should escape punishment than that a single innocent 
person should be made to suffer.^® 

But the doubt, the benefit of which the accused is entitled to, should be such 
as any rational thinking and sensible man may fairly and reasonably entertain: not 
the doubts of a vacillating mind that has not the moral courage to decide but 
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(1877) Ratanlal 127 (128). Queen-Empress 
V. Shivgod. 

(1934) 1934 Lah 693 (094): 36 Cri L Jour 
778 : 1934 Cri Cas 1003, Sardar 
Ahmed v. Emperor. 

(1934) 1934 Lah 211 (211) : 1934 Cri Cas 
446 : .36 Cri L Jour 32, Ghulnm 
Ahmad v. Emperor. 

(1931) 1931 Lah 10(10): 35 Cri LJour ('.15: 
1931 Cri Cas 29, Lain Rahim Mirasi 
V. Emperor. 

(1911) 12 Cri L .Tour 497 (500): 12 Ind 
Cas 217 (^fad), Teli Khaja Hussain 
V. Emperor. 

rSee (1916) 1916 All 303 (300) : 17 Cri 
L Jour 102 (105), Aft. Axiandi v. 
Emperor. 

(1931) 1931 Mad 42 (42): 32 Cri L 
Jour 2G2, Public Prosecutor v, 
Nagarnju. 

(1911) 1911 Sind 110 (117): 7 Sind 
LRIOS: 15 Cri L Jour 1S8, The 
Crown V. Tikhn Lnhhi. 

(1911)1914 Sind 115 (110); 7 Siml 
L R 9G : 15 Cri Ij Jour 379, The 
Crown V. Itnamhu.y.'^ 

35. (1931) 1031 C.il 7.52 (757); 1931 Cri Cas 
lOlG : .33 Cri L Jour 80. Sali Sheikh 
V. Emperor. 
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shelters itself in a vain and idle scepticism.^® i 

The judgment in a criminal case should scrutinise and discuss the evidence, 
oral and documentary®^ and should contain findings that all the ingredients required 
to make up the offence are proved or are not proved as the case may be.®® "Where 
the judge makes any local inspection, the nature of such inquiry should be set forth 
in the judgment if it has influenced his judgment.®® 

7. Reasons for the decision.— See Notes to Section 421. 

8. Remarks on the judgment.— 5ee Notes to Section 424. 

9. Offence to he specified. 

It is necessary that the judgment should distinctly specify the offence or 
offences of ^Yhich the accused is convicted.^ This Section also requires that, where 
the offence is under the Penal Code or under any other law, the Section of the act 
under which the accused is convicted, should be stated.® 

Where a Judge convicts the accused on a charge of culpable homicide not 
amounting to murder, he should state in his judgment under which of the 
exceptions in Section 300 of the Penal Code, the case falls.® 

10. Punishment to which he is sentenced. 

Where a Court finds an accused person guilty, it is bound to pass some 
sentence.^ This Section shows that the sentence is part of the judgment® and a 
Court has, therefore, no power to postpone the passing of the sentence to some 
future date once it convicts the accused.® 

It is the duty of a Court, pronouncing a sentence, to define precisely the 
nature of the sentence intended to bo passed ; the sentence ought to be self- 
contained. so that the functionary, who has to execute it, should have nothing to 
do, but to obey the directions given therein, without making an inquiry on his own 
account.”* Thus, a direction in a sentence that the accused should be detained in a 

36. See (1924) 1924 All 511 (513): 26 Cri L 

Jour 321, Lakhan v. Emperor. 

37. (1920) 1920 Nag 71 (72. 73): 21 Cri h Jour 

140, IHrbax v. Mt. Baji. 

36. (1920) 1920 Nag 71 (73): 21 Cri L Jour 140, 

Pirhaxv. Mt. Bnji. 

(18701 13 Suth W R Cri 50 (50), The Queen 
V. Mnhomed AH. 

(1930) 1930 Lah 1051 (1052): 1930 Cri Cas 
1221 : 32 Cri L Jour 271, Ahmad AH 
V. Emperor. 

(1905) 9 Cal W N 2S6 h (28G>i). Tilahammed 
V. K\n>j-Emporor. 

39. (1896) 1896 AJl W N 73 (74). In the matter 
of the Vctitxon of Kala. 

(1925) 1925 Cul 353 (353): 25 Cri L Jour 705, 

Bhola Nath Nandi v. KedarNartdi. 

(1923) 1923 ChI 320 (.321): 23 Cri L Jour 
502, Aziz Mandal \.Girish Chandra. 

Note 9. 

1. (1875) 7 N W P H C R 137 (144), Queen v. 

Jatnurha. 

(1922) 1922 All 21 (22): 23 Cri L Jour 248, 

Munshi Lai v. Emperor. 

(1865) 4 Suth VV R Cr 19 (19), Queen-Em- 
presav. Bhoburnc<tshur. 

2. (1895) Rutanlal 806 (806), Queen-Empress 

V. Kallappa. 

[See also (1909) 9 Cri L Jour 271 
(272): 1 Sind L R 32, The Crown 


V. Maji Mir Mahmand.] 

3. (1866) 1 Agra H C R Cr 3 (6), Government 
V. Kaliha Misser. 

Note 10. 

1. (1884) 1884 All W N 219 (219), Empress v. 

Ealua. 

(1S8G) Ratanlal 291 (292), Jakin kom 
Dixval. 

(1891) Ratanlal 545 (546), Qnecn-Em 2 )ress 
V. Lakshtnibai. 

(1897) Ratanlal 892 (893), Queen v. Sadu. 
(18y5) 22 Cal 805 (809), Dewan Singh v. 
Queen- Empress. 

(1869) 2 Weir 305 (306), Iligh Court Pro’ 
ceecdings, 12th August 1869, JVo.lSlS. 
(186S-G9) 4 Mad H C Rul 66n (67n), Sigh 
Court Proceedings, 12th August 1869. 
(1872-1892) 1872-1892 "Low Bur Rul 409 
(409), Queen-Empress \. Mi Bauk. 
[But see (1928) 1928 Nag 188 (189): 
24 Nag LR 110: 29 Cri L Jour 506, 
StMrrtw Kunbi v. Bmpcror.'\ 

2. (1884) 1884 All W N 219 (219), Empress v. 

Kalua. 

(1395) Ratanlal 804 (805), Queen-Empress 
V. Sahadat Miran. Cannot there- 
fore bo subsequently altered. 

3. (1912) 13 Cri L Jour 288 (288) : 14 Ind Cas 

672 (Bom), Emperor v. Keshavlal. 

4. (1901) 24 Mad 13 (15, 16), Queen v. Kama. 



The Judgment 


1913 


reformatory school for a period of five years unless he should sooner attain the age 
of eighteen years would not be a legal sentence, as it would leave to the officer-in- 
oharge of the jail to determine when the sentence would expire, otherwise than by 
reference to the warrant.® 

11. “Shall be dated and signed by the presiding officer. ..at the time of nro- 

nouncing it." 

The judgment must be dated and signed by the presiding officer,^ at the time 
of pronouncing it in open Court. ^ 

The word ‘sign’ has not been defined in this Code. It has been held to mean 
the writing of the name of the person who is the signatory, so that it may convey 
a distinct idea to others that the writing indicates a particular individual, whose 
signature it purports to be.”^ Merely putting the initials of the presiding officer 
has been held not to amount to signing the judgment within the meaning of this 
Section.* The signature should be made with a pen and ink and not with a stamp.® 

The omission to date and sign a judgment by the presiding officer is, however, 
only an irregularity covered by S.537, infra, and will not render the judgment void.® 
Similarly the affixing of a signature with a stamp instead of with pen °and ink is 
merely an irregularity.^ 

Where a case was heard by only three Magistrates of a Bench, but the 
judgment was signed by seven, it was held that this was an illegality.® 

12. Judgment in the alternative— Sub-section 3. 

Sub-section 3 of this Section allows ajudgmentto be given in the alternative, 
where there is a doubt as to which of two Sectioosor which of twoparts ofthe same 
Section applies. Such a judgment in the alternative can be passed only in cases 

in which, not the facts but the application of the law to the facts is doubtful.^ See 
also Note 1 to S. 236, ante. 


(l89S) 15 .'Ml 208 (209), Queen- Empress v. 
N->r<iin. 

5. (1893) 15 All Qtucn-Empressv. 

Narain. 

Note II. 

1. (1889) 1889 All W N 181 (181). Queen-Em- 

press V. Jia Lai. 

2. (1917) 1917 M.id .340 (.311) : 17 Cri L Jour 

16(5 (IGG); 40 Mad 108. In re, Haimu- 
thu I'iltai. 

(1889) Ratunlal '129 (429, 4.30). Queen Em- 
press V. Gan pat. 

(1923) 1923 Rang 44 (44, 45); 21 Cri L Jour 
584. Itambit v. Emperor. Judgment 
dated and .signed and sent to the 
clerk to <ioliver — Jleld it cannot bo 
treated as a more irrogularily. 

3. (1930) 19.30 8G7 (866): 1930 Cri Cas 

1123; .54 Mad 262; 32 Cri L Jour 4:10, 
lirahmiah v. Etnperor, 

4. (1030) 1930 Mad 867 (8G8). 51 Mad 252; 

32 Cri L Jour 430; l9.30Cri Cas 1123, 
Brnhmtah v. Emperor. 

6. (1883) G Mild .39G |398h SuOramanya Ayynr 

V. The Queen. 

(1870) 14 Sutb WRCrSl (81). Queen v. 


Dedar Nushyo. 

G. (1898) 2 Weir 711 (712), In re VeuJeata- 
ramanayya. 

(1925) 1925 All 299 (.300); 47 All 281 : 2G 
Cri L J e8.S. R'lm Sulch v. Emperor. 
(1030) 1930 Kang 7? (78) : 1‘J.30 Cri Cas 203: 
7 Riug;370: 30 Cri L Jour IIGG, 
Mohamed Ilay.ilMuUa v. Emperor. 
1. (1883) G .Nlad 396 (.398, 399), Subramanya 
Ayynr v. TheQueen. 

8.(1031)19.31 Mud 194 (495); 1931 Cri Cas 
558 : 32 Cri L Jour 971, Picha Ku- 
dumban v. Servaikara Thevan. 

Note 12. 

1. (1021)1021 Rom 3 (1.3) : 15 Rom 834:22 

Cri L Jour 241, PiirshoKnm Linear 
V Emperor. 

(188G) 188G Pun Re Cr No. 5, jiago 7 (8), 
Bura V. Empras. 

2. (1913) 11 Cri L JourOiJl (GG5) ; 1013 Pun 

Ro Cr No 11. Par la pa v. Emperor. 
(1875) 7 N \V i' II G It i;}7 (143), Queen v. 
Jnmurha. 

(1887) 1887 i^iii) Ho OiNo-ll.p. 19(21,22), 
Khan M uhammed v. Empress. 
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Where a judgment does not state in express terms that the Court is in doubt 
under which of two Sections or ■which of two parts of the same Section the offence 
falls, as required by this Section, it is only an irregularity which will not vitiate 
the judgment.^ 

13. Judgment in cases of acquittal. 

Where the accused is acquitted, the judgment should state what the offences 
are, of which he is acquitted and should direct that he be set at liberty,^ When a 
verdict of not guilty is recorded, the Court should not, in its judgment, make any 
suggestion against the accused, except that of establishing his innocence.^ 

As soon as a judgment of acquittal is pronounced, the accused is entitled to 
be discharged from custody and his further detention is illegal and no formal war- 
rant of release addressed by the Court to the Superintendent of the jail is neces- 
sary.^ 

14. Judgment in capital cases — Sub-section 5. 

This sub-section requires that if an accused person is convicted of an offence 
punishable with death and the Court sentences him to any punishment other than 
death, it shall, in its judgment, state the reasons why the sentence of death was not 
liassed.^ It, therefore, contemplates sentences of death in capital cases as the ordi- 
nary rule and sentences of transportation for life as the exception. Before passing 
the lessor sentence, the Judge should find that there are really extenuating circum- 
stances, not merely an absence of aggravating circumstances ; it is not for the Judge 
to ask himself whether there are reasons for imposing the penalty of death, but 
whether there are reasons for abstaining from doing so.^ But if the Judge is in 
doubt whether a sentence of death or a sentence other than death should be passed, 
the doubt, like all other doubts, should result in favour of the accused.® 

This Section, however, does not indicate what reasons should be considered 


3. (1899) 2 Weir 440 (440). Boya Takiruyadu 
V. Chatnkonda Sivayya. 

Note 13. 

1. (1892) 1892 .\11 W N 157 (157), Phnpress v. 

Abdul Majid Khan. 

2. (19-22) 1922 Pat 97 (99): 23 Cri L Jour 371, 

Bir Narainshigh v. King-EMi2i(ror. 

3 . (1SG9-70) 5 Mad H C Rnl App 2 (3), High 

Court Proceedings, SOth October 
1869. 

Note 14. 

1. (1010) 11 Cri L Jour 181 (181) : 7 Ind Cas 

397 (Mad), In re Kunnuba llosakcri. 
(1027) 1027 Oudh 588 (500): 23 Cri L Jour 
980. Dirnroka v. Emperor. 
(1893-1000) 1803-1900 Low Bur llul 112 
(1131, Mating U v. Empress. 

(192-2) 1022 Low Bur 32 (33): 11 Low Bur 
Rul 3-23: 23 Cri L Jour 137. King- 
Emperor v. Ega Shire Ula U. 

(1933) 1933 Ranj- G1 (01): 34 Cri L Jour 
G99: 1933 Cri Cas 156. Ega SeinTun 
V. Emperor. 

(1SG4) Sutb W R Cr Gap 27 (27), Queen v. 
Dabce. 

2. (1906) 3 Cri L Jour 25 (26): 3 Low Bur Rul 

111, Shire Gho v. Emperor. This 
sub-.sectiou applies also to the High 


Court on its original criminal juris- 
diction. 

(1922) 1922 Low Bur 32 (33): 11 Low Bur 
Rul 323: 23 Cri L Jour 437, 
lieror v. Nga Shwe Ilia U. 

(1900-1002) 1 Low But Rul 216 (219), 
Crojoi V. Nga Tha Sin. 

(1903*1904) 2 Low Bur Rul 63 (64), Hamid 
V. King-Emperor. 

(1924) 1924 Rang 179 (180): 25 Cri L Jour 
1121: 1 Rang 751. Mi S/iC Yi v. King- 
Emperor. 

(1930) 1930 Cal 193 (195): 31 Cri L Jour 817 : 
1930 Cri Cas 225, Emperor v. Du, 
kari Chandra. (Per Gumming, J.). 

(1906) 3 Cri L Jour 25 (26): 3 Low Bur Rul 
111, Since Cho V. Emperor. Judge 
should not in such a case pass 
death sentence and thus leave the 
responsibility to the High Court of 
commuting it. 

3. (1872*1892) 1872*1892 Low Bur Rul 459 
(461), Po Aung v. Queen Em- 
press. 

[But Seo (1900*1902) 1 Low Bur Rul 
216 (220), Croton v. Tha Sin. Dictum 
of Irwin, J., that such doubt should 
bo left to the High Court disapproved 

in 3 Cri L Jour 25.] 
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suflScient for not passing a sentence of death in a capital case.* Such reasons must 
be in accordance with established legal principles.® For instances in which death 
sentence or transportation for life should be passed, see notes to Section 300, Penal 
Code. 

15. Trial by jury — Heads of charge to the jury — Proviso. 

Where the case is tried by jury, the Judge is not bound to write a judgment; 
it is enough if he records the heads of the charge to the jury. As the law allows an 
appeal in cases of trial by jury on the ground of misdirection in the charge to the 
jury, the Judge should record the heads of charge in such a form as to enable the 
Court of appeal to judge whether the facts and circumstances of the case were 
properly placed before the jury and the law correctly explained to them.^ It is not 
sufficient for the Judge merely to state in his record that the law on the subject was 
explained and that the abstract of the evidence recorded in Court was given to the 
iury.=* 

Although there is nothing in this Section as to when the heads of charge 
should be written, it is desirable that the Judge should write them out as soon as 
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4. (1906) 4 Cci L Jour 132 (133) : 3 Low Bur 

Rul 163, Emperor v. Nga Tun. 

5. (1926) 1926 Lah 428 (429).: 7 Lab 141 ; 27 

Cri L Jour 761, iV'aryam Singh v. 
The Croivn. 

Note IS. 

1. (1926) 1926 Cal 139 (145, 146) : 53 Cal 372 : 
27 Cri L Jour 266, Khijiruddin v. 
Emperor. 

(1698) 25 Cal 736 (738), Abbas Peada v. 
Queen Empress. 

(1927) 1927 Cal 936 (936) : 23 Cri L Jour 
478, Tuka Alia V. King-Emperor. 
(1029) 1920 Cal 170 (171) : 30 Cri L Jour 
912, Dicarha v. Emperor. 

(1927) 1027 Cal 460(461) : 28 Cri L Jour 278, 
E. St. O. Mo.s3 V. Emperor. 

(1926) 1026 Cal 805 (897) ; 27 Cri L Jour 
926, Emperor v, G. C. IFi/son. 

(1925) 1925 Cal 926 (927) ; 26 Cri L Jour 
XTi'J, Abdul liahiui V. Emperor. 
(1907) 5 Cri L Jour 427 (431) : 31 Cal 698, 
Jalindra Xath Chatterjee v. Em- 
peror. 

(1922) 1922 Cal 192 (192) : 24 Cri L Jour 8, 
Abdul Ga/ur Khan v. King-Em- 
peror. 

(1921) 1021 Cal 269 (270) : 23 Cri L Jour 41, 
Gnngadhnr Goala v. Heed. 
(1919)1019 Cal 439 (112): 20 Cri L Jour 
601. A/iruddi v. King-Emiicror. 
(1897) 25 Cal 561 (503), Biru Alandal v. 
Queen-Empress. 

(1875) 23 Sutb W K Cr 32 (33), The Queen 
V. Kasim Sheik. 

(1909) 9 Cri L Jour 152 (453) : 38 Cal 2Sl, 
i'anindra Nath iSancrjee \. Em- 
peror. 

(1917) 1917 All 173 (175); 18 Cri L Jour 101 
(493) : 39 All 348, Ikraviuddin v. 
Emperor, 

(1908) 8 Cri L Jour 35 (37) (Bom), In re, 


Shambula. 

(1895) 2 Weir 499 (409), In re, Dara Nara- 
yana Reddi. 

(1898 2 Weir 385 (885), In re Laxumana. 
(1888 2 Weir 493 (495, 496), In re Anchula. 
(1916 1916 Pat 236 (237, 238); 17 Cri L Jour 
353 (355), Eknath Sahny v. Emperor. 
(1868) 9 Sutb W RCri 52 (53), Quce7i-Em- 
press V. Denonath. 

(See also (1924) 1921 Cal 771 (772): 51 
Cal 79: 25 Cri L Jour 945, Kiamuddi 
V. King-Emperor. Judge is uot 
bound to write down evorything bo 
says to the jury. 

(1896) RatanlalSoO (850), Quecyi-Em- 
pressy. Fnkirabin Venkappa. Judge 
should, iu cases of protracted trial, 
say what evidence bo read to tbo 
jury. 

(1897) Rataulal 917 (917), Quecn- 
Empress v. Baswaiitappa. It can- 
not be presumed that the Judge said 
only that which is recorded.) 

2. (1903) 1903 All W N 232 (232), Emperor 
V. Tiaii Nath. 

(1925) 1025 Cal 1055 (1056); 26 Cr L Jour 
1151, Ituhnmali v. E}n 2 }i.ror. 

(1925) 1925 J’at 797 (SOI, S02): 4 Pat 02C: 
27 Cri L Jour 19, Uupan Singh v. 
King-Emperor. 

(1928) 1928 Pat 120 (125): 7 Pat 361: -pj 
Cri L Jour 804, Chotan Singh v. 
Emperor. 

(1920) 1020 Cal 564 (561); 47 Cal 795: 21 
Cri L Jour G94, Kasimnudin v. Em- 
peror. 

(1930) 1930 Cal 712 (713); 1930 Ci i Ois 1112: 
32 Cri L Jou: 236. Hnji: .Hi Haidar 
V. Emperor. 

(1030) 1930 I’at-ii;; (211. -Jl-j): 0 l>.tt 143: 
31 Cri L Jour T.SCJ; Cr Ca.s 511, 

Dhanpat 'I'iwari v. Emperor. I'er 
Dbavlf, J. 
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possible after the delivery of the charge to the jury and -while the facts are still 
fresh in his mind.^ 

In cases of trials by jury, the written heads of charge are the only record 
of the Judge's address to the jury and the Court of appeal must perforce base its 
decision in an appeal upon that record.* 

See also the undermentioned case.® 

16. Appellate judgment. 

See Notes to Section 424, infra. 

JudQinent not in conformity with Section — Procedure in appeal. — Where an 
appellate Court finds that the trial Court has not written a judgment in conformity 
with the provisions of this Section, the proper procedure is to reverse the judgment 
of the lower Court and to order a de novo hearing and not to retain the case on its 
own file and ask the lower Court to record a proper judgment.^ 

17. Snb-section 6. 

Even before the addition of sub-section 6 to this Section in 1923, it was held 
by the High Court of Madras that the words “offence (if any)” in sub-section 2 of 
this Section and the wording of sub-section 2 of Section 117, ante, suggested that 
the provisions of this Section would apply to orders under Section 118 and sub- 
section 2 of Section 123, ante.^ The High Court of Calcutta held in the under- 
mentioned caso^ that, whether this Section applies or not, the order should show 
that the case of each counter-petitioner had been considered on its own merits. 
The enactment of sub. section 6 to the Section in 1923 gives legislative recognition 
to the view of the Madras High Court mentioned above. 





Sentence of death. 


(1) When any person is sentenced to death, the 
sentence shall direct that he be hanged by the 
neck till he is dead. 


Sentence of tranS' 
portation. 


(2) No sentence of transportation shall spe- 
cify the place to which the person sentenced is 
to be transported. 


• (Code of 1882— S. 368— Same.) 

(Code of 1872-Ss. 321 and 319.) 

Srutence of death. 321. When any person is sentenced to death, the soutonca 

shall direct that he bo banged by the nock till ho is dead. 

Oovmwr-Orneral in 319. The Governor-General of India in Council may. from 

Council to appoint places: time to time, appoint a place or places within British India to 
ton hick porsonf! sentenced wliich persons sentenced to transportation shall be sent; the 

'^(1909) 0 Cri L Jour 152 0^3) 38 Cal 281. 

I'nnindra Nath v. Emperor. 

1. (1908) 8 Cri L Jonr 35 (37) (Bom), In re 
Shanil'hulal Jirandas. 

(See also (1898) 2 Cal WN 702 
(700). Caoon-Eniyress v. Dhnirah.'\ 

5. (19.30) 1030 Ran q a.M (352): 1930 Cri Cas 
1179: 8 Rang 372 ; 32 Cri L Jour 23, 

U Ha Thein v Emperor. Practice 
of Rangoon High Court in taking 
short band notes in murder cases 
only deproc.aled— Record of charge 
must bo made in all appealable cases. 

Note 16. 

1. (1920) 1920 Mad 171 (172) : 21 Cri L Jour 


.52, Karuppiah Pillai v. Emperor. 
Note 17. 

1. (1920) 1920 Mad 337 (342) : 43 Mad 511 : 

21 Cri L Jour 402, Vcnkatachin' 
naym v. Emperor. 

2. (1910) 11 ‘Cri L Jour 23 (23) : 37 Cal 91, 

Kaul Mirza v Emperor. 

[Seo also (1910) 1910 Lab 412 (413) : 
17 Cri L Jour H2 (148), Muhanttnad 
Hussain v. Emperor. 

(lOOS) 8 Cii L Jour 207 1203) ; 35 Cal 929, 
Jn re, d;V)d/ii/n Prasad Singh. 

(1909) 10 Cri L Jour 591 (591) : 1910 Pun 
Re Cri No. 4, Bahadur v. Emperor. 
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3G9. No Court, other 

Court not to a High Court, 

alter judg- when it has signed 

its judgment, 
shall alter or review the same, 
except as provided in Sections 
395 and 484: or to correct a 
clerical error. 


3S9.* Save as otherwise 

Court not to P^Ovidcd llj tUs 

alter judg- Codo ov hy any 

other law for the 

time being in force or, in the case 
of a High Court established by 
Royal Charter^ by the Letters 
Patent of such High Courts no 
Courts when it has signed its 
judgment, shall alter or review 
the same, except to correct a 
clerical error. 


Legislative changes. 

Scope of the Section. 
Judgment when final. 

“Alter or review the same." 


Synopsis. 


Note No. 
1 
2 

3 

4 


Note No. 

Power of High Court to review its 

judgment. 5 

“Save as otherwise provided by this 

Code " 6 


Sec. 369 


Other 

.\cquittftl uuJcr Section 247 — Canuot be re- 
viewed. See Note 2. F-N (3.x) 

.\men(lmont — Uoferriag to cuinnioiicement of 
sentence — Is not alteration of sentence 
See Note 4, F-N (0). 

Clerical mistakes — C.xii bo corrected. Soe 
Note 2. F-N (1). 

Damvijing observations against witne.s5 — 
Poxvor to re-consiclor. See Note 4. Pt. 7. 
Dismissal of revision application by High 
Court — Fro A application — Whether can 
bo ontertaioed. See Note 5, Pb. 0. 

Final orders — Cannot bo reviewed — Examples. 

See Note 2. Pts. 3b to 3. 

Inhororib power of High Court — Power to re- 
view it.s own order nob included. See 
Note 0, Pt. 5. 

Interlocutory orders— C.xn bo ro-considorod — 
Examples. Soe Nolo 2. Pts. 10 to 17. 

to trnntport'ttion fn/i// /</■ Local Govorumonl. 
sent. Local Onvrrnmcnt to incnt. shall give ord 
direct remotutloj ntch per- or places so appoin 
sons to places appoinUd. specify the place to 


Topics. 

.Tiidgmont — Final only after pronouncing and 
signing. See Note 3, Pt. 1. 

Judgment — Means decision in a trial. See 
Nolo 2. Pb. 3a. 

Principle -Not applicable to administrative 
or ministerial orders. See Note 2 Pt. 10. 

Revision application in High Court — Dismis- 
sal for default — Fresh application— Whe- 
ther can bo entertained. See Note 5, 
Pts. 11 to 13. 

Kevision rejected for non-paymojit of printing 
charges — No power to ro-boar. SooNoto 5, 
P N (U). 

Section 133 — Order under, passed — JIagisLrato 
not precluded from passing another order 
under Section 14-1 on s-amo facts. Sen 
Note 2. F N (2). 

Sections 437. 43.3 — Order under — Cannot bo 
reviewed. See Nolo 2. F-N (1). 

)r some olTu'Cis duly an I bori/cd hy such (Invern- 
Ms fur the removal of such persons to iho place 
led : .and no «onionco of trati-ipurtaiion shall 
vliich tho por><oii sentenced is to bo tran.sportcd. 


Sentence of death. 

Place of transportation 
not to be specified in sen- 
tences. 

Oorcrn£)/--CTfc’nfrnf i»x 
Council to appoint a 
place or places. 

Local CSovcrnment to 
direct removal of fu rsons 
sentenced to such place or 
places. 


(Code of 1861— Ss. 53. 50 and 51.) 

53. When anypcr-;<)n sh.ill bo .sou lencod todcal h, thescntcnco 
.shall direct that such persc.n bo h uxgo 1 by tho neck till l»o is dead, 
50. When any per-on shall bo scnlonced to transportation, tho 
Court p.x^sing tho sciifom o shall not specify in its scntoiuo ih.; placo 
to which such por-'otj sh.ill bo sent for Iho puriioso of unclor-'oing 
tho sentence. 

^ 51. It shall lio l.iwful for the (lovernor-CJcneral nf Iinlia in 

Council from tiino to linio to appoint a place oi' placi wiihin Ibiiish 
In li.i to which persons .^entoiice<l to transpoii.it ion • !i.i I i l< 5 scnt: 
and the liO'.Ml Government, or some Oni.cr duly a.ithori.'C I by 
such Governmont, .«h.tll give orders for the Miinov..! id sn -h person 
to tho place or phico.s so aiipoiutod. 


(Code of 1882 — S. 369 — The word.s “and 43.r‘ 


wore added in 1^08 ; olhorwi.sc same.) 
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1. Legislative changes. 

There was no provision corresponding to this Section in the Code of 1861. 
Section 464 of the Code of 1872, provided that a judgment or final order cannot be 
altered or reviewed by the Court giving such judgment or order. 

Changes made by Codes of 1882 and 1898 : — 

(a) Section 369 of the Code of 1882 excluded High Courts from the 
purview of this Section. {See Note 6, infra.) 

(i) The words "except as provided in Sections 395 and 484 or to 
correct a clerical error” were introduced. 

Changes made in 1923 : — 

(a) The words "Save as otherwise provided such High 

Court” were added. {See Note 6, infra.) 

{b) The words "as provided in Sections 395 and 484” were deleted. 
{See Note 6, infra.) 

2. Scope of the Section. 

It is a universal principle of law that, when a matter has been finally dis- 
posed of by a Court, the Court is, in the absence of a direct statutory provision, 
fundus officio and cannot entertain a fresh prayer for the same relief unless and 
until the previous order of final disposal has been set aside. {See Note 19 to 
Section 435,- i7i/ra.) This Section is based on this principle. The judgment of a 
criminal Court is final, as far as that Court is concerned ; and, on signing and pro- 
nouncing it, such Court becomes functus officio and has, therefore, no power to 
review, override, alter or interfere with the judgment in any manner except 

(a) where it is otherwise provided by the Code or by any other law for 
the time being in force {see Note 7, infra) ; or 

b) for the purpose of correcting c lerical errors.^ 

(Code of 1872— S. 464. Para 1.) « 

464 . , . . • 

Judgvunt what to con- When a judgment or final order has been so signed, it cannot 
tain. be altered or reviewed by the Court which gives such judgment or 

order. .... 


(Code of 1861— Nil.) 


Section 369 — Note 2. 

1. See cases in foot-notes to Note 5, infra. 

[See also (18GC) 5 Suth W K Cr 61 
(GJ) (Fll). (^nrcyi v. Gcdai Uncut. 
Dissenting from 3 Suth W K Cr 45. 
(1872) J7 Suth W R Cr 2. In rc 
Krishno Churan. 5 S \V R CrGl foil. 
(102C) 102IJ Mad -120 (420): 27 Cri L 
Jour 181. Arumnifa, In rc. 

(1924) 1924 Mad ‘ClO(Cll): 2G Cri L 
Jour 370; 47 JIad 42S, Tadisoniti 
Kaidu, In re. 

(1930) 1930 Mad 1001 (1002): 53 Mad 
870 : 32 Cri L Jour 429 : 1930 Or Cas 
1055, Ekambara v. Alamclammal. 
(1868)4 Mad II C Rul App 19(19), 
Hijh Court Proceedings Vilh Novevt 
her 18GS. 

(1925) 1925 Oudh 47G (477) : 2G Cri L 
Jour 543, Paras Ram v. Emperor. 
(19U) 12 Cri L Jour473 (474), : 12 Ind 
Cas 81 (Rang), Emperor w E<ja Kc 
Mming. 


(1871)3 NWP H C R 273 (275), 
Queen v. Tiloke Chund. 

(18CG) G Suth W R Cr 70 (70), Jn re 
Gunorcc Bhooca. A lower Court 
has no power to quash its own con- 
viction though illegal. 

(1870) 7 Bom 11 0 R Crown Cas 67 
(67), Reg. V. Mchctraji. 

(1S82) 8 Cal 580 (582), Bradley v. 
Jameson. 

(1917)1917 Tat 110 ( 111 ): 19 Cri L 
Jour 225, Lachmi Singh v. Bhusi 
Singh. Assumes the applicability 
of this Section to orders under 
S. 116 of the Code. 

(191G) 1916 Mad 1220 (1220) : 16 Cri 
L Jour 584 (686), T. Narasinga Rao 
V. Vittoba Rao. 

(1912) 13 Cri L Jour 301 (301) : 14 Ind 
Cri 765 (Rang), Nga Than v. Empe- 
ror. An order under S. 437 cannot be 
reviewed.] 

[See also (1018) 1918 Bom 110 (113) : 
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The Court cannot also entertain any fresh application on the same facts for 
the same relief, as it would in effect amount to a re-consideration of the previous 
order.^ 


The prohibition will, however, extend only to all matters which were the 
subject-matter of the prior adjudication. The Section does not bar any applica- 
tion to consider a matter which was not the subject of the prior adjudication. 
Thus where a prior appeal by an accused against his conviction was dismissed, it was 
held that a revision application by the Government for enhancevient of the sen- 
tence is not burred inasmucli as the question of enhancement was not the subject- 
matter of adjudication in the prior appeal.® 

The word judgment ” for the purposes of this Chapter, and, therefore, for 
the purposes of this Section also, means a decision in a trial which decides a case 
finally, so far as the Court trying the case is concerned and terminating in a 
conviction or acquittal.^^ 


In resiiect of final orders, which do not amount to judgments in trials, the 
Section does not in terms apply, but the general principle on which the Section is 
based, would apiily and such orders cannot be reviewed or altered by the Court 
which passed them or by any Court of co-ordinate jurisdiction. Thus, an order 
under Section 145,®^ or Section 146,-* or Section 488,® or an order accepting the 
verdict of a jury and postponing the case for passing the sentence, ** or an order in a 
case to^the effect enter as false, mistake of law ” passed on a perusal of a i)olico 
report,' are all final orders disposing of the case, so far as the Court passing the 


Sec. 869 
Note 2 


43 r>om 184: 19 Cri L Jour 771, 
Emperor v. Somnya llira 
(1934) 1934 Oudh‘85 (85): 1934 Cri 
Gas 255 : 33 Cri L Jour 417, liamc- 
shwar Dull Shujh v. Bharath Sinyh. 
Order of reference under S. 438 can- 
not be reviewed bv subsequent order.] 
[But see (1869-70)5 Mad H C Rul App 
19 (20), Ilitjh Court Proceedings. 
20th March 1870. A Magistrate was 
held at liberty to alter his sentence 
at any time before the despatch of 
the Calender to the appellateautho- 
lity. 

(1870) G Mad H C Pul App 7 {^),lliqh 
Court Praevedinqs, 8-12-1S70. (Do.) 
(1SG9-71) G Mad H C RuJ App 18 (18). 
H. C. Prvcecdinqs, 1-2-1S71. (Do.)] 

2. (1912) 13_Cri L Jour 301 (:501) : 14 Ind Gas 

7G5 (Rang), Kga Than v. Emperor. 
(1906) 3 Cri L Jour 274 (275. 270) : 29 Mad 
12G (F iq, In re Chinna Kalippa 
Gounden. 

(1011) 12 Cri L Jour .’SG (557) : 12 Ind Cas 
G44 (Mad), Kulandai v. Uamatoumif. 
(18C9) 12 Suth W R Cii40 (41). Kalida'si 
Bhuttocharjee v. Mohendro Xalh 
Chatterjec. But v.liere tlio Magistrate 
first passes an order under S. 133, hois 
not precluded fioin passing :inother 
order under S. 144 on the same facts 

3. (192G) 1926 Nag 323 (324) : 27 Cri L Jour 

339, Local Governuient v. Dnma. 

3a (1908) 0 Cri L Jour 80(82): 31 Mad 54 3 545) 
(F B), Emeror \. Maheshunrn. 


(1901) 28 Cal 652 (660), Diearaha Nath 
Alundol V. Beni Madhah Bauerjee, 
(1930) 1930 Mad \\ N 190 (190), Anjainja v. 
Subltovnnn. An order of acquittal 
under S. 247, is final and cannot be 
reviewed. 

(1924) 1924 Cal 96 (9G): 24 Cri L Jour 716, 
Nitnanandn v. Bahhndhari. (Do.) 
3b (1925) 1925 Nag 467 (468): 26 Cri L Jour 
1289, Narnijan v. Chaudrahhatia. 
(l90S)7CriL Jour 401 (402. 403):‘35Cal 
350, J^arbati Churn Hoy v. Sajjod 
Ahmad Choudrq. 

(1920) 1026 All 242 (2lL0: IS All 258: 27 Cri 
Ti Jour 4GG. J.alldH Mi.^str v. lUnii. 

4. (1917) 1917 Pat 28(:40}: 19 Cri L Jour 105, 

BttUam iiin'jh v. IjuI I'-ai'U. 

(1809) 11 Suth W ri Civil 532(533), ChcAcdhrtj 
Znhdorul Ihiq v. Ml. Baqoo Jan. 
(1913)11 Cri L Jour G05 (GOG) : 16 Oudh Cas 
\02, ],nnidulare \ . Ajtidhiqi. .A.ssumcd 
that S. 369 applied to the case. 
(1017)1917 Pat 110 (111); 19 CiiL Jour 
225. Lachmi Singh \. Huici .-ii.i./h. 
It was assumed in ihi.s c.iso that 

S. 309 applied to such ord- i < .ind it 
was further stated that <:, r.c.il mis- 
takes could be corrected. 

5. (1917) 1917 Cal 799 (800J ; Ori J. lour .556 

(557), Nanda N'lr-.ni v. Mtinmaya. 
Such an order is in effect a judgment. 

6. (1900) 4 Cal \S N C''3 (683,1. <,'ucc)i'Eini'rcss 

V. Mojah'ir llahvinn. .Vssumed that 
S. 309 would apply. 

7. (1923) 192.: Pal 532 1535); 24 Cri L Jour 
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order is concerned, and cannot be reviewed or re-considered by such Court. See 
also the undermentioned case.® In Emperor v. Chinna Kaliappa Gounden,^ there 
are, however, certain observations, made by White, 0. J., tending to show that there 
is no such general principle as that mentioned above. It is submitted that they are 
not correct. The decision itself is supportable on the ground that the order in 
question in that case was not a final order. 

Where the order in question is neither a “ judgment ” within the meaning 
of this Section nor a final order, there is nothing in law preventing the Court 
which passed it from re-considering it or from entertaining a fresh application for 
the same relief as was asked for in the proceeding in which the order was passed. 
Thus interlocutory orders such as an order for transfer of a case,^^ or for issue of a 
summons to an accused person under Section 204,^^ or to a witness^® can be 
ro-considered by the Court. An order of discharge not amounting to an acquittal'® 
or an order of dismissal under Section 203 of the Code'^ or an order cancelling a 
notice under Section 107 of the Code, for the absence of the complainant,'® is not a 
final order and can bo re-considered by the Court. 

The general principle abovementioned has no application to administrative 
or ministerial orders.'® 

3. Judgment when final. 

A judgment of a criminal Court becomes final only after it is pronounced 
and si(jned} A judgment, therefore, which, though signed, has not been pro- 
nounced, is inoperative and incomplete and the Judge has power to alter or vary 

(1929) 1929 Rom 134 (134): 30 Cri L Jour 
591, J5*«»p<;ror v. Amanath Kadar. 
lO^S Bom 2*^8; 29 Civl 726 (P B); 29 
Mad 126 (PB) and 36 All 129, followed. 
(1903) 7 Cal W N 527 (529), Waltera v. 
Xbrahivi. 28 Gil 652, followed. 

[But see (1935) 1935 All 59 (GO): 
1935 Cri Gas 38 : 30 Cri L Jour 128, 
PhnnHa V, Eiipernr.] 

M. (1930) 1930 Cal 61 (62): SI Cri L Jour 260 : 

1930Cri Gas 13, Debi Dt? v. Emperor. 
(190G) 29 Mad 126(131): 3 Cri L Jour 274 
(P B). Empororv. Kaliappa. 

(1932) 1932 Mad 369 (371): 55 Mad 622 : 33 
Cri L Jour 454 : 1932 Cri Gas 353 (PB). 
Pnnnu'Wamy Goundan v. Emperor. 
15. (1923) 1923 All 332 (3331: 24 Cri L Jour 
232, Jama v. Emperor. It only 
amounts to a disebarso — It was 
however, bold in this case that the 
Mis'istrate cannot re-in^titute the 
en luiry though a fresh complaint 
is not harred. 

IC. (1033) 1933 P.it 242 (243) : 12 Pat 234 : 1983 
Cri Gas 714: 31 Cri L Jour ll'JS. Pande 
Satdeo Narain v. Rimayati Tetvari. 
Note 3. 

1. (1880) Batanlal 421(429). Queen v. Oanpat. 
(191-2) 13 Cri L Jour 120 (120. 121) : 33 Cal 
828. .4ffindini V, Dirmn. 

(1887) 14 Cal 42 (4S) (P B). Tn re Gibbons. 
(1870) 5 Mad H C Rul App 19 (29). Hijh 
Court Prncecdtn ;.'!, 29-3-1870. Under 
old law, the Magistrate had power to 
alter sentence or order, before des- 
patch of Calender to appellate autho- 
rity. 


481, Gojochowdhry v Debey Chau- 
dhry. S. 369 aspumed to apply. 

8. (1898) 22 Bom 949 (058). In re Harilal 

Buck. Order refusing todeliver pro- 
pertv seized by the Police. 

9. (1006) 20 Mad 126 (132): 3 Cri L Jour 274 

(P B). Emperor w C^rtana Kaliappa. 

10. (1881) ft Cal 03 (72). 7ii re Abdool Sohhan. 

[Sen also (189.3) 20 Cal 513(519), 
Dnnp'it V. Chhalterput. 

(1920) 1020 Pat 563 (561. 565): 21 
Cri LJour 594: SPat L Jour 47, 
72iiu Bnrni v. JlamPratab. luacl- 
vorlcnt order of transfer ] 

11. (1923) 10-23 Cal 662 (662): 25 Cri L Jour 

IGI. Lalit Mohan Battackarjee v. 
Eonx Lai Sarknr. 

12. (1931) 1931 P.it 81 (82): 1931 Cri Gas 201 : 

9 Pat 240: 32 Cri L Jour 551 (S B). 

Gorernmenl Advocate v. 
J1 pendrnnath Mu he rice. 

13. (1930) 1930 Cil 61 (62): 1930 Cri Cas 13: 31 

Cri L Jour 200, Debij Das Kannakar 
V. Eftt j>crt>r. 

(1901) 2ft Oil 652 (65ft, 662). Dxvarhnaik 
Moiidul V Benxmadhah Bxnerjce. 
(1925) 1925 Nag 432 (132): 26 Cri C, Jour 
1010, vlfi v. Ahbar Ali. 

(1003)9 Cri L Jour 80(32): 31 Mid 543 
(5 15) (P B). per or v. Mihediwara. 
(1927) 1927 Mad 503 (501) : 23 Cri L Jour 
:^0l, Venhhnnna v. Emperor. 

(1002) 29 C.il 7-26 (7:32) (F B), Mir Ahioard 
Muhamad Askari. No difference 
between order of discharge pa.»sed 
by a Presidency Magistr.ite and one 
passed by a Provincial Magistrate. 
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i6 before pronouncing ifc.“ Similarly where the Magistrate is pronouncing a 
judgment before signing it, and his attention is drawn to certain matters in it 
showing an error or mistake therein, he has ample powers to correct any mistake 
or alter the judgment before signing it.® Under the rules of the Allahabad High 
Court, a judgment becomes final only after it is sealed, and, therefore, the High 
Court has power to alter or add to its judgment before it is actually sealed.* See 
also the case cited below.® 

A judgment" within the meaning of this Section should be taken to mean 
and refer only to the judicial act of the Court in finally disposing of the case and 
must refer to, and indicate only the order of the Court when it is read out and 
signed by the Judge. It does not refer to any formal orders which are contem- 
plated to be drawn up and issued® in consequence by a ministerial officer of the 
Court. Such ministerial orders, which are issued, may be corrected or altered.’ 

4. “Alter or review the same.” 

It has been seen in Note 2, ante, that the Court after signing and pronouncing 
its judgment becomes functus officio and has no power thereafter to add to or alter 
such judgment in any raanuer. Any such alteration cu* addition if made would be 
without jurisdiction, and a nullity.' Tluis, the following alterations and additions 
are all nullities ; — 

1. Tlie addition of an explanatory note to the judgment after it is pro- 

nounced.® 

2. Tlie enhancement, of the sentence I’l^ssed, oven though it be at the 

request of tlie accused himself in order to make his case appealalile.® 

3. The addition of a sentence of imprisonment in dofault of payment of 

fine even thougli it had been omitted to be jiassed by oversight.®*' 

In tlie last mentioned case, the Court can only report the matter to the 
High Court under Section 438.* Even in cases wliere the Court finds tlmt tlie 
conviction and sentence passed by it arc illegal,*^ or where the innocence of the 
accused is discovered from facts whicli come to light subsequent to the conviction 


2. (1913)14 CriL. Tour .0fi2 : 21 Jnd Cas 

1G2 (All). Rnnnlhir Uni v. Entjicror. 

3. (1866) S Snth W R Cri G1 (G4), Queen v. 

Gedoi Jlnoui- 

(189.3) RiiLajilal 6o0 10(^3), Queen v. ]yaninn. 

4. (1809)21 All 177 (ITS). r.Mrrn v, Lnlit 
(1901) 1 Cri L .Tour 710 1711): -27 All 92, 

Kallu V. K tytffKin per or, 

6. (1903) 7 Cal W N 7n (6>i), Bithutti v. Sasi 

Afonc. 

G. (1926) 1020 Mad 420 (420): 27 Cri L Jour 
181. At Uinufin Padni/nchi, fn re. 

7. (1870) 2 N W PU CR 117 (118. 119), 

V. Nyan. 

Note 4. 

1. (IRO.'l) Ratanlal 804 fSO,'.). Queen v Snhndat 
11808) 22 Pom 040 (O.SPl. Iv re. Unrrlal 
(18C2-C:4) 1 \>om H C R Crown Caa .8 (.3) 
Tulin V, lien. 

(18«8) Rjifntilal 137 (137), Qiiecn‘Ent2>rcs!i 
V. Tuhnravt . 

(1873) Weir 3rd Kdition 983 (984). High 
Court Procerdinffs. 13-11-1873. 
(1906) 4^ Cri T, Jour 2UI (211) (Cal), In re 
Surendro Nath Bannerjee. 


(1896) Ratanlal 877 (B77), Queen’ Eut press 
V. liftuchhod Hart. 

(1919)1919 All 329 (330): 20 Cri L Jour 
48C. Uni Kumar Das v. Emperor. 

2. (1.S7S-80) 2 All 33 (35). Empress v. Chnttar. 

3. (188.3) 1883 All W N 10 (10). Qut/jan A/t v. 

A ft. 

3a See ca‘=e<; in foiit-noto (4). 

■1. (1892-180(.| 1802-1800 I'l-p lUir Rul 18 (18), 
Qweii’Kmprc^s \. .1/: E Oifne. 

(1921) l'i2l T-iom 308 (:408) : 22 Cri L Jour 
00s. In re Dhondt Nathaji Uout. 

4a (187.5) 23 Sulli \V R Cri 19 (49), The Qio ni 
V. Poran Mai 

1,1872 1802) 1872-1‘^92 Low Pur Rul . 

(3.t(. 3.J.5). Nija E V. i,'U' en- Em >. 
(If04)2 Low Pur Rul 4:5 n'>). n.g- E m- 
perm v. Maun-i Chf. 

(10:30) U::(0Mad looi (l(0_''. r-' 870: :12 

Cri T..lour 129 Cas JU'.:'), 

Eionmi'ura \ Amu.i lntu mai. 

(18G5)GSiith NN 1C lui ,0 (70), il un>'wree 

Dhm-.t Y. J iff • . O I . 

(1808) 4 M-id jl C Kn! Apj. 19(19).;/!,/;* 
('. u»ti r>‘.t4ii}igs, P.Ml-lt-OS. 


V •, . 
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and sentence passed by the Court,® the only remedy would be to report the matter 
to the High Court, under S. 438 or to refer the matter to the Local Government, 
as the case may be, for necessary action under Chapter XXIX and not to review or 
re-consider the matter itself. 

This rule against review of judgments applies only to cases where the portion 
of the judgment or order sought to be reviewed forms an integral part of the judg- 
ment, which cannot bo treated as separate and distinct from such judgment.® Where, 
however, the judgment contains damaging observations against a witness, who at the 
time had no opportunity of explaining or defending himself, it has been held that the 
Judge had power to re-consider that portion of it for the purpose of expunging such 
observations, if thereby the judgment against the accused is not affected, reviewed 
or varied.' Similarly where the Magistrate accidentally omits to pass an order re- 
garding the disposal of property at the time of the judgment, he or his successor 
can subsequently pass an order for its disposal as such an addition is not an altera- 
tion of the judgment.® A judgment cannot be said to be altered within the meaning 

of this Section in the following cases: — * 

1. Where the Sessions Judge sentences the accused to transportation in 

ignorance of the fact that the accused is already serving a sentence of 
imprisonment and after becoming aware of it, directs that the sen- 
tence of transportation should take effect immediately. 

2. Where the Court adds a direction as to costs in a proceeding under Sec- 

tion 145.*^ 

3. Where tlie appellate Court setting aside a conviction on the ground of 

want of jurisdiction, but omitting to order a re-trial. adds the neces- 

sary directions subsequently.^^ 


5. Power of High Court to review its judgment. 

Before the amendment of 1923, the Section ran as follows . 

" No Court other than a High Court when it has signed its judgment shall 
alter or review the same except as provided in Sections 395 and 484 or to correct a 

clerical error." 

Tlic question arose whether the express negation of the power of review in 
respect of criminal tribunals other than the High Court, had the effect of confer- 
rin«' upon the Higii Court sucli a power by implication. It was held in a senes of 
decUions tliat the exclusion of judgments of the High Court from the purview of 
the Section could not, in the absence of any provision expressly conferring the 
power be read as conferring upon the High Court, any such power, and that the 
Legislature in tlius excluding High Courts from the purview of that Section had 
in mind Section 434 and the Letters Patent which provide for review of judgments 


5. (l'J23) 

(1S77) 
G. (1917) 


7. (1910) 

8 . ( 1022 ) 


9. (1888) 
ISGo) 


1023 All 173(474): 45 All 143: 24Cri 
L Jour Kinij’Emperor. 

I liid Jur N S 33.3, v. Jlnrl 
1017 Lab lG3(ir>4) :1S Cii L Jour 332 
(333): 1910 Pun Ke Cri No. 25, 0//icial 
Bcccivi'r, Karachi v. Gmuja Ram. 

II Cri I. Jour 17S (179); 5 Ind CasGll 
(Lah). fn re Malik Umar IToiait. 
1922 Mad 329 (32D): 24 Cri L Jour 
l.VJ, In re, Subba yaiilu. 

[Hut Sco (1901) 4 Bom L K 12 (13), 
Sakhannu v. Jairam.] 

Ratanlal 391 (391), v. llari. 

3 Suth W R Cr Letters IG (IG). An 


amendment refecriug to the time at 
which the sentence should com* 
meuce is not an alteration of the 
sentence itself. 

10. (19'’0) 1920 Cal 320 (320): 40 Cal9<4:21 

Cri L Jour 761. Na/ar Chandra Pal 
V. Sidhartha Krishna. 

11. (18S1) 3 Mad 43 (51), Rami Reddy, In re. 

Note 5. 

1. (1886) 14 Cal 42 (48) (F B), In re Gibbons. 
(1923) 1923 Mad 426 (427): 4G Mad 882 . -4 
Cri L Jour 430, Kunhamad Haji v. 

Emperor. ,, , „ 

(1895) Ratanlal 791 (791), Queen v. Mohun. 
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where questions of law are reserved for consideration.* 

The amended Section has been re-drafted in order to give effect to the view 
abovementioned,® and it is now clear that where the High Court has pronounced 
its judgment and signed it, it becomes functus officio and neither the Judge, wlio 
passed the judgment nor any other Bench of the High Court has any power to 
review, re. consider or alter it except for correcting a clerical error,'* whether the 
judgment was passed in revision,® or on appeal,® or on a reference to it under 
Section 432, or Section 434,'^ or in its original criminal jurisdiction. 


Where the High Court dismisses a criminal revision application for default, 
or where it passes an order to the prejudice of a party without providing such party 
an opportunity for being heard in support of his case, has the High Court power to 
restore the case and re. hear the matter again on its merits ? The answer to this 
question depends upon the nature of the order passed by the Court. The powers of 
revision vested in the High Court under Section 439 could only be exercised at the 
discretion of the Court if the circumstances require it and ordinarily no party has 
a right to be heard in support of his case.® But where such a right is expressly 
given to the accused as under sub-section 2 to Section 439, the High Court is 
bound to provide an opportunity to the accused before passing any order to his 
prejudice. It has, therefore, been held that where an order is passed to the 


prejudice of an accused and by inista 
been given to him to l)e heard in hi 

2. (18S5) 7 All G72 (074), Queen v. Durqa. 

(1895) Kataulal 701 (791). Queen v. Mohun. 
(1386) 10 l3ojn 170 (ISO) (F B), 

presi V. C. P. Pox. 

(1923) 1923 Mad 426 (433) : 40 Mad 332 : 24 
Cri L Jouc 439, Kuniiamad Ilnji v. 
Emperor. 

(1924) 1924 Mad 040 (041) : 47 Mad 42S : 20 
Cri L Jour 370. Somu Naidu, In re. 
(1695) Ratanlal 791 (791), Queen v. Mohnn. 
(1935) 1935 All GO (01): 60 All 990: 1935 
Cri Cas 102 : 35 Cri Tj .Tour 1485, 
Kunji Lai v. Emperor. The refer- 
ence to Letters Patent is Clauses 18 
and 10 in the case of Allahabad 
High Court. 

3. Statement of objects and rea.sons, 1921. 

(1935) 1935 All 400 (407); 30 Cri L Jour 

1286 : 1935 Cri Cas 507, Ban irari Lai 
V. Emperor. 

(1024) 1924 Mad 040 (61.3) : 47 Mad 428 : 20 
Cri L Jouc 370, Somu Paula. In re. 

4. (1887) 14 Cal 42 (48) (F B). In re (iihlons. 
(1909) 10 Cri L Jour 314 (31.S) : 1909 I’un 

Re Cri No. 8, llira v. Kmpernr. 

(1.899) 23 Bom 50 (54). Queen v. Ganeah. 
(1909) 9 Cri L Jour 300 (.307) : 1909 Pun Re 
Cri No. 1. JIalc v. Emperor. 

(1917) 1917 Bom 238 (238) : 18 Cri L Jour 
880 (889), A'U'/rtUr/oiiJa v. Emperor. 
(1927) 1927 Mad 901 (902) : 23 Cri L Jour 
074 (S Pi), MutUu Dalu Ckettinr v. 
Chairman, Madura M unicipulity. 
liut where a lionch of the High 
Court heard the case, but did not 
finally dispose of the case — Held 
another Bench of the Court had 
power to hoar and dispose of the case. 


ke or inadvertence, no opportunity had 
5 defence, such an order being without 

5. (1935) 19.35 All 460 (407) : 30 Cri L J 1286: 

1935 Cr. C. 507,Ra«ir<7ri v. Emperor. 
(1929) 1929 Lah 797 (799) : 10 Lah 241 ; 30 
Cri L Jour 815 : 1029 Cri Cas 429, 
Emperor v. Lhauna Lnl. 

(18v89) Ratanlal 458 (458), Qiicen-Emprc?is 
V. Chimmba. 

(1898) 20 Cal 188 (191), llurhuUahh %•. 
Ijuchmesii'ar. 

(1905) 2 Cri L Jour 405 (407) : 190.5 Unp 
Bur Rul Cr P C 35. Ahlok v. Kimj. 
(1919) 1919 Pat 514 (514) : 20 Cri L Jour 
447. Hand Kishore v. Emperor. 
(1910) 1016 AH 183 (183) : 17 Cri L Jour 47 
(48) : 38 .411 134, GotonZ v. Emperor. 
[But see (1927) 1927 All 724 (720) : 
20 Cri L Jour 88, Sripat Narain 
Sinijh V. ilahhar Hai. Dissented 
from in 1935 .\11 400.) 

G. ( 1881 ) 2 Weir 573 (.573). In re \ ' lachnlam. 
(18721 IT Suth \V R Cri 17 (4.8. 49), Queen- 
Empress V. Chumlro. 

(1923) 1923 -Ml 47.3 1174) : 45 All 143: 24 
Cri L Jour 7GG, Kale v. Kiyiy-Em- 
peror. ITven if auy new materials 
had been discovered which if they 
had been placed before Court the 
Court might liave come to a dilTor- 
ent conclusion - The (‘onrt Ims no 
power of review and tlio only re- 
medy is to apply Id ti. vfinineiit. 
(1879) 4 Bom 101 (102. 103), Empress v, 
M ahtnued ytuhii:. 

[See also (1897)23 Doni .50 (.54), Qttecn 
V. (i.inr-lt. F*.Uowin ;4 4 Bom 101.) 

7. (1893) Ratanlal 038 (G3 h). Queen v. Canji. 

8 . (1921) 1024 Mad GJO (014): 47 Mad 428: 26 

LTi L Jour 370, Sonnt Naidu, In re. 


Sec. 869 
Note 6 
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Seo. 869 jurisdiction is not a judgment contemplated by this Section and that the High 
Notes Court has power to entertain a fresh revision application to re-consider the matter.^ 

6 — 6 Where, however, the sentence against an accused is reduced without notice to the 

Crown, the Court has no power to re-oonsider the matter as the Crown has no right 
to be heard in the matter of sentence.^® In all other cases where a criminal revi- 
sion application is dismissed for default of the petitioner, the High Court has no 
right to entertain a fresh application for the same relief. It has, however, been held 
by the High Courts of Lahore, and Rangoon, that even in such cases the High 
Court has power to set aside the order of dismissal, as an order of dismissal for de- 
fault is not a judgment (which is presumably a judgment on merits) contemplated 
by this Section. 

As to the inherent power of the High Court in such cases, see Note 6, infra- 
6. “Save as otherwise provided by the Code.” 

The provisions of the Section should be read as subject to any provision of 
the Code which provides specifically for a review of judgment. The following cases 
admit of review of judgments in particular cases: — 

1. Section 395, providing for review of the sentence of whipping. 

2. Sections 432 and 434, providing for review of a case where questions of 

law are reserved for decision by the High Court. 

3. Section 484, providing for review of judgment in contempt cases where 

the accused tenders an apology.^ 

4. Section 437, providing for a District Magistrate making further inquiry 

himself in respect of an order passed by himself.^ 

5. Judgments and orders passed by an appellate Court are final except in 

cases provided for in Chapter 32. (See Section 430, infra.) 

This Section must be road only as subject to Section 430 which, in turn, issub- 
jcct to the provisions of Section 439, sub-section 2. The High Court is not precluded 
from entertaining an application under Section 439, sub-section 2, to euhanco the 
sentence passed even after it has, as appellate Court, passed a judgment affirming 
the conviction of the accused.^ The High Court cannot, however, in such cases 
inquire into the merits or the legality of the conviction. 

The inherent powers of the High Court, as stated in Section 561-A, infra, do 
not include the power to review an order made by the High Court in its criminal 
jurisdiction. That Section merely declares that such inherent powers as the 
Court may possess shall not be deemed to be limited or afl’ected by anything con- 
tained in the Code ; it does not confer on the Court any now powers such as any 
power to review or alter orders passed by itself.^* 

9 (19-^4) 1934 t»40 (Glil : 47 Mad 428 : 26 750, Kishen Singh v. Qirdhari Lai. 

Ori L Jour 370. Somu Naidu, In re. 13. (1928) 1928 Ring 233 (288); 30 Cri L Jour 
(1927) 1927 Cal 703 (701): 55 Cal 417:28 Cri 749, Ibrahim v. Emperor. 

L Jour 831, Enmesh v. Kadamhint. Note 6. 

10 (1933) 1033 Cal 870 (871); 1933 Cri Cas 1481: 1. (1935) 1935 All 60 (01): 56 All 990: 1935 

G1 Cal 155: 34 Cri L Jour 1100, Cri Cas 102: 35 Cri L Jour 1485, 

Dahtt Emit v. Emperor. Kunji Lai v. Emperor. 

11 (1012) 13 Cri L Jour 710(711); 16 Ind Cas 2. (1901) 28 Cal 102 (104), Bidhii v. Mali. 

518 (Mn.d).Ran<ja Eow v. Emperor. (1906) 11 Cal W N 11«, Dedar v. Emperor. 

(1916) 1916 Mad5lG(5l7): 1C Cri L JourC97 3. (1933) 1033 All 485 (486); 56 All 715: 1938 

(698), In re Kanakasabhai. Cri Cas 830; 34 Cri L Jour 1205, 

(1923) 1923 Mad 27G (276) : 23 Cri L Jour Emperor v. Abdul Qayum. ^ . 

746, A2>P<^yy^ V* Vcnhalapayya. (1926) rJ26 Bom 565 (557): 60 Bom 783: 27 On 

Revision rejected for non-payment LJ ins. Emperor y Jorabhai. 

of printing charges— Hefd Court bad 4 . (1926) 1926 Bom 556 (557): 50 Bom 783: 27 

no power to re-hear. Cri L J 1173, Emperor v. 

12 (1924) 1924 Lab 310(310): 23 Cri L Jour 5.(1933) 1933 Cal 870 (874) : 61 Cal 155:34 
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370 . Instead of recording a judgment in manner here- 

Presidency Magis- inboforo ppovided, a Presidency Magistrate shall 
trate’s judgment. Tocord the follomng particulars : — 

(а) the serial number of the case ; 

(б) the date of the commission of the offence ; 

(c) the name of the complainant (if any) ; 

(d) the name of the accused person, and {except in the case 
of an European British subject) his parentage and residence ; 

(e) the offence complained of or proved ; 

{fj the plea of the accused and his examination fif anv) * 

((?) the linal order ; ’ 

(h) the date of such order ; and 

(V) in all cases in which the Magistrate inflicts imprison- 
ment. or flne exceeding two hundred rupees, or both, a brief 
statement of the reasons for the conviction. 


Scope of the Section. 

Record of particulars. 

Examination of the accused — Cl. 


Synopsis. 

Note No. 

2 Recording reasons— Clause 
(f). 3 ‘'Imprisonment." 



Note No. 

4 

5 


Other Topics. 


Omission to record particulars— Only irrecu- 
larity. See Note 2, Pt. 3. 

Reasons— To bo recorded briefly— Omission to 
do so not seriously prejudicing accused— 
Irregularitycured by S. 537. See Note 4 
Pts. 1, 6, 7. 

Section— No application to proceedings under 
Workmen's CompensaLion Act. See Note 1 
Pt. 2. 


Failure to examine accused — Serious irregu- 
larity. See Note 3, l*t. 2. 

“Imprisonment"— Refers only to substantive 
sentence. See Note 5, Pt. 1 . 

Jlagistratc — Referring to document on record— 

No serious objection. See Note 4, I -N (1). 

Omission to record accused's plea — Only ir- 
regularity. See Note 3, F-N (2). 

1. Scope of the Section. 

This Section is an exception to Section 367 and enacts that a Presidenev 

Magistrate shall record the particulars specified instead of recording a jud •meut as 

prov’ided by SecUon 3G7. This Section has no application to proceedings under 

the Workmen s Coinponsation Act." 

2. Record of particulars. 

The direction to record paitieulais sliould he 

• (Code of 1882— S, 370-S..me.> 

(Codes of 18/2 and 1861 — Nil.) 


strictly followed.* The 


Cri L Jour 1100 ; 1933 Cri Cas 1481, 
Daliu Haul v Emperor. 

(1928) 1928 I ah 402 (403); 10 Lab 1; 29 
Cri L Jour GG9, Haju v. Emperor. 
1C2j Lah 139, dis.sonled from. 

(1929) 1929 Lab 797 (799): 1920 Cri Cas 429 
10 Lab 241 : 30 Cri L Jour 815, Em- 
peror V Dhnnnn Lnl. 

(1935) 1935 All 4CG (407. 4GS); 3C Cri L 
Jour 1286; 1935 Cri Cas 507. Han- 
ivari Lnl v, Emperor. 

(1031) 19.31 Nag 109 (109): 27 Nag T; U 1G.3; 
32CfiL Jour 1222; 1931 Cri Cas 830. 
Gavpat V. Emperor. 

(1935) 1935 All 00 (01): 50 All 990 : 193.5 
Cri Cas^02 : 35 Cri L Jour IJftj. 


Kuiiji Lai V, Emperor. 

[Pul .-jco (1928) 1928 Oudh 402 (403): 
29 Cri L Jour 893: 3 Luck 680. Evi- 
peror V. Shiva Daiia.. Followitig 
1927 Lab 130 wbioh was, bowevar, 
dissented from in 1928 Lah i02. 

Section 370 — Note 1. 


1. (1921) 1921 Bom .371 (375. 370): ib Bom 

0<2: 22 Cri L Jouv 17, G. S. b'ernaa- 
dez V. Emperor. 

2. (1900) 27 Cal 131 (132. 133). .Iccrum Das v. 

Aldul liuhini. 


Note 2. 

1. (1932) 193-j Cal 02 (03): 33 Cri L Jour 264 : 


Sec. 870 
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Sec. 370 various particulars should be recorded in the form prescribed by the various High 

Notes Courts.” Where, however, all the important particulars have been recorded, the 

2'-“4 omission to record all the particulars in the form prescribed is only an irregularity 

which can be cured under Section 637, infra.^ 

3. Examination of the accused — Clause (f). 

The words “if any” in Clause (f) do not control the provisions of Section 342, 
under which the Magistrate is bound to record the examination of the accused.^ 
A failure to examine the accused and make a record thereof is therefore a serious 
irregularity which may vitiate the trial if prejudice is thereby caused to the 
accused." See Section 342, ante. 

4. Recording reasons— Clause (i). 

In all cases where the Magistrate passes a sentence of imprisonment or fine 
exceeding Rs. 200, he should record briefly his reasons for the conviction. It is 
enough if the reasons are briefly stated,^ but it should bo done in such a manner 
that the High Court may in revision be in a position to judge whether there were 
sufficient materials before the Magistrate to support the conviction.^ Thus a mere 
statement that the offence is proved,^ or that the accused has no defence to make,* 
or that the Magistrate believes the prosecution witnesses,® is not a compliance with 
tlie provisions of the Section; where, however, the omission to record the reasons 
lias not seriously prejudiced the accused,*^ as where the trying Magistrate has made 
a record of tlie evidence and other important matters and the records are made 
available to the Court/ the irregularity will be cured under Section 537. Sec- 
tion 441. in/ra, further enables tlie Magistrate to submit a statement of reasons 
where the records are called for by the High Court (under Section 435) even in 
cases where no reasons are recorded at all by tiie Presidency Magistrate in his 
judgment. Hut where the conviction is passed without proper reasons therefor, 
on evidence of which no record is taken and which is therefore not available to the 

1932 Cri Gas 10, Man ifohan Paiide 
V. Corporatioti of Calcutta. 

(1932) 1932 Cal G4 (G4) : 1932 Cri Cas 12 : 33 
Cri Tj Jour 2G5. Probodh Chandra 
Guha V. Corporation of Calcutta. 

2. (192G) 192G Cal 1109 (1110) : 27 Cri L Jour 

1131, Bishnu PadaDch v. Emperor. 

3. (192G) 192G Cal 1109 (1110) : 27 Cri L Jour 

1131, Bidtnu Pada Deb v. Emperor. 

Note 3. 

1 . (1921) 1921 Bom 874 (375, 377): 45 Bom 

G72 ; 22 Cri L Jour 17, G. S. Fcr- 
nandcc v. Emperor. 

2. (1926) 192G Cal G92 (G92): 27 Cri L Jour 

110, I.'imail Sha v. Emperor. 

[Sea also (1905) 2 Cal L Jour G3n 
(63n). Sheikh Soleman v. A'lapcror. 

Omission to record plea of accused 
— Only an irregularity in the ab- 
sence of prejudice to accused. 

(1929) 1920 Cal 40G (40G) : 1929 Cri 
Cus .30 ; 5G Cal 1067 : 30 Cri L Jour 
526, Sadagar v. Emiwror (Do).] 

Note 4 

1. (1901) 1 Cri L Jour 839 (841): 31 Cal 933, 

Emamdu v. Emperor. 
i(192G) 192G Cal 1109 (1111): 27 Cri L Jour 
1131, Bishnu Pada Deb v. Emperor. 

•Under S. 370 there is no serious 


objection to the Magistrate’s refer- 
ring to a document on the record 
instead of taking the trouble to re- 
write those portions of it which 
should have been iucluded in bis 
final order. 

2. (1904) 1 Cri L Jour 527 (528) (Cal), Toolsey 

Kaharin v. Emperor. 

(188G) 13 Cal 272 (274), Yakooh v. Adamson. 

(1923) 1923 Mad 144 (144): 23 Cri L Jour 
G02, In re Varadarajulu. 

3. (1887) 14 Cal 174 (175), Motceram v. 

Balascerarn. 

(1886) 13 Cal 272 (273), Yacoob v. Adamson. 
(See (192G) 1926 Cal G92 (692) : 27 Cri 
L Jour 110, Istnail v. Emperor.) 

•4. (1900) 27 Cal 461 (462), Natabar v. Provash. 

5. (1915) 1915 Bom 137 (137): 16 Cri L Jour 771 

(77l),6’/jrtH7,<jr \. Emperor. 

6 . (1924) 1924 Jlad 799 (800): 25 Cri L Jour 

1084, In re Thurman. 

(1900) 27 Cal 461 (462). Natabar Chose v. 

Provash Chunder Chatterjee. 
(1915)1915 Bom 137 (137); 16 Cri L Jour 
771 (771), Shankar v. Emperor. 
(1932) 1932 Cal 655(656): 1932Cri Cas 632 : 
S3 Cri L Jour 729, Shamlal Khetlry 
V. Emperor. 

7. (1923) 1923 Mad 185 (186): 46 Mad 253: 24 

Cri L Jour 84, In re Denish. 
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High Court, the omission to record the reasons in such cases is a grave irrcgn- 
larity which will be a sufficient ground for interference by the High Oourb. 

The Presidency Magistrate is not bound to give any statement of reasons in 
case he inflicts a fine of less than Rs. 200, but if ho chooses to write a judgment 
in such a case it is his duty to give his findings on the facts proved. 

^ ^Tlie^vord “imprisonment” contemplated hy this Section refers to the sub- 
stantive sentence passed ; it does not include the sentence of imprisonment ordered 

in default of payment of fine.^ 

1 * (1) On the application of the accused a copy of the 
iudgment, or "when ho so desires, a translation in 

Copy of judgment, language, if practicable, or in the 

r/cusld t laVie of thi Coirt, shall be given to him 

tion ^vithout delay. Such copy shall, in any case 

other than a summons case be giVen free of cost. 

(2) In trials by jury in a Court oi bession, a copy ot the 
heads of the charge to the jury shall, on the application of the 

accused, be Given to him without delay and free m <^st. . 

(3) When the accused is sentenced to death by a sessions 

Judge, such Judge shall further inform him 
of the period within which, if he wishes to 
appeal, his appeal should be preferred. 

Sijnopsis. 

Note No. 


Ca»e of person sen 
tenced to death. 


On the application of the accused. 
Court-fees. 


1 

2 


Note No. 

Limitation for appeal against sentence 

of death. ^ 


Other Topics. 

Copv-Grantc<l fme of co^^t-Conrt fro stamp Limitatiou-b'of appeal from sentouco of 
not necessary for it when pn-ferrinR death. Seo .vote .1. 

tiupcfil. Seo Note 2, Vi. 1. 

1. On the application of the accused. . . . , .. r 

Under this Section t he accuseil is entitled to a copy of the judgment only on 

his application. The urulermenlioned cases decided under tlie Code of 1872 wherein 
the grant of copies has been held to be compulsory and independent of any reriuest 
on the part of the accused are no longer of any iinporlancc. 

See also Notes to 8ectlon_.048. _ .. 

• (Code of 1882— S_37l— Same.) 

(Code of 1872 — S. 464. Para. 2.) 
jiidRiiioiit or ortlor shall I»e exphiinod to the accu-'cd person, or 
porson anc t-.t In it; and .. copy nhall given to him in hU own lan-liajic us :^oon as n... .|i,|... 

• • • • -- * 

(Code of 1861 Nil.) 


8. 115*‘28) Mint 18.*. (ISfi). 46 Marl ‘i'/V 24 
Cii r. lour SI [n rr I>> nitli. 

\ Cri 1. lonr .a‘27 <.72S< h'.it), Tnohri/ 

V F.iiipirtu 

(Uijat I'.'in M nl VV N S'.12 (8.1:1). ,I Ito/nVih 
Khnn s ■ mpt'no . 

I1H80) 13 Cal 272 (.274). Vnrooh v. .1 i on 
Prejudi-’O is jnesuniod. 

1). (maa) inaa r.\i .=>a2 •‘..38'): r.ii o'l.: 

r.'r. I’. 211' '2 (>!'.' 


Cri Cfts 831: 34 I’ti f. -fonv lO.'.'i, .\ j- 
.thikant Chatter /,■ ' v. J}>l;o-> haJuir. 
Note 5. 

1. (1887) 14 Cal nuiT.'.i. .1/ v Ih ta.-ice- 

t'a 1*7 - 

SvcKxou 37 1 Nolt* 1. 

1, U ^tani t1 i’:*. - ii Moofstraie’Ti n - 

f{'rr}?.'c -V*'. ll >l- 

*1 s r. ii \V IP ’i 10 Uf Chufuicr 


Sec. 370 
Notes 
4— S 


Sec. 371 
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Sec. 371 
Notes 
2—3 


Sec. 372 


Sec. 373 


2. Court.fees. 

Where a copy is granted under this Section free of cost, it is not also neces- 
sary to afiQx any Court. feo Stamp on it when preferring an appeal.^ 

3. Limitation for appeal against sentence of death. 

The period of limitation prescribed for an appeal from a sentence of death 
passed by a Court of Session is seven days from the date of the sentence. See 
Article 150 of Schedule II, Indian Limitation Act. 


372.'^ original judgment shall be filed with the record 
‘ ot proceedings, and, where the original is record- 

be**“rtnTate7 » different language from that of the Court 

and the accused so requires, a translation there- 
of into tlie language ot the Court shall be added to such record. 


Synopais. 

Scope of the Section. Note No. 1 

Oilier Topics. 

Sfictioh has no application to interlocutory or adnninistrative orders. Sec Note 1 , Pt. 2. 

i. Scope of the Section. 

The Court is bound, where the accused so requires to furnish a translation 
of the judgment where it is recorded in a different language from that of the 
Court^ hut this Section applies only to judgments and final orders in the nature of 
fi judgment and has no application to orders on interlocutory applications or to 
administrative orders.^ See also Section 369, ante. 

373.t cases tried by the Court of 
Session, the Court shall forward a copy of its 
finding and sentence (if any) to the District 
Magistrate within the local limits of whose 

lurisdiction the trial was held. 

•7Code of s._372— Same.) 

(Code of 187*2— S. 464, para. 3.) 

The original shall be filed with the record of proceedings, and a 
translation thereof, where the original is recorded in a different 
language from that in ordinary use in the district, shall be incor- 
porated in the record of the case. * * 

(Code of 1861— S. 429— Materially the same as that of 1872 Code) 


Court of Session to 
send copy of finding 
and sentence to Dis- 
trict Magistrate. 


464. 

Judiimcnt to br trans- 
ated. 




Court of Sf saion to send 
copy of findinij nnd sen- 
tence to J>i'<lricl ifnijis- 
Irate. 


Court of Session to 
tiireet v’orrant to Distfici 
M agtstrnte. 

Note 2. 


j (Code of 1882— S. 373— Same.) 

(Code of 1872— S. 302. Para. 1.) 

302. In cases tried by the Court of Session, the Court shall 

forward a copy of its finding and sentence to the Magistrate of the 

District in which the trial was hold. • . • 

(Code of 1861-S. 384.) 

384- In cases tried by the Court of Session, the Court shall 
forward a copy of its senlejice, together with a warrant for the 
execution of the same, (Urected to the Magistrate of the District 
in which the trial was bold or to such other officer as aforesaid. 

Jiey V. liatanji Bhiihan. 



1 (Sert. Nolificolion No. 46t>Odatcd 10-7 -186'.). 
(18B8) Katanlal 864. (^vecn v. /laiibn. 
Section 372 — Note 1. 

1. See (1808) 1 Dpm H C R Crown Cas 17 (18), 


2. (1872) Ratanlal Cl v. Pandurang. Case 
under Code 1861— Section applies to 
final orders passed. 
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CHAPTER XXVII. 

Of the Submission of Sentences for Confirmation. 


374.* When the Court of Session passes sentence of death, 

Sentence of death proceedings shall be submitted to the High 

to be subnf»itted by Court, and the sentence shall not be executed 
Court of Session. i^nlcss it is confirmed by the High Court. 

Synopsis. 

Scope and object. Note No. 1 


Seo. 374 


Other Topics. 

Powers of High Court — Wide. Seo Note 1, See Note 1, Pt. 4. 

Pt. 1. References only in sentences of death. See 

Provision for confirmation under special laws. Note 1, Pt. 3. 

See Note 1, Pt. 2. When references to be made. Seo Note 1, 

Records sent to High Court to be complete. Pt. 5. 

1. Scope and object. 

The Legislature has provided, in the confirmation proceedings a final 
safeguard of the life and liberty of the subject in cases of capital sentences. 

The High Court has been given wide powers under this Cliapter in order to 
prevent any possible miscarriage of justice.^ Similar referenc-e is also provided 
under special laws in the case of sentences of death passed thereunder.- 

References for confirmation can be made only in cases of sentences 
of death? 

The records transmitted to the High Court in a confirmation case ipust 
be complete.*’ 

.As to the time within which reference should be made, see the under- 
mentioned case.® 

375.t (1) Ifi when such ])roceedings are submitted, the High Sec. 375 

• (1882— S. 374 ; 1872— S. 287, Para. 1; 1861— S. 380.) 

t (Code of 1882— S. 375— Same ) 

(Code of 1872 — S. 289.) 

289. If the High Court tbinlrs further inquiry or aihlitional 
Ponvr to direct further evidence upon any point bearing upon tbo guilt or innocence of the 
inquiry, Ac. accused person to be necessary, it may direct such inquiry to be 

made, or such additional evidence to be taken. 

Unless the Court of reference otherwise directs the presence of the convicted person mav 
be dispensed with when the further im|uiry is made or evidenco taken and neither under this 


Section 374 — Note 1. 

1. (1921) 1921 Sind 81(85. 87. 88. 69): 28 

Ci-i L Jour 33 : 15 Sind L U 103, Gnl 
V. E»iperor. 

(1895) Ratanial 80G (811). Empress v. Kal- 
lappa. 

2. (1933) 1933 Cal 1 (2) ; 1933 Cri C.as 21 : 33 

Cri L Jour 837 (F B). Prodyot Kumar 
Tihatlacharjya v Emperor. See S. 3 
(2), Bengal Criminal .Ainendment 
Supplemeutarv Act. 

(1032) 1032 Cal 818 (818) : 1932 Cri Cas 
Cr. P. C. 242 & 213 


857 : 33 Cri h Jour 722 (F B). Mona, 
ranjnn Bhnttacharjya v, T.'mperrr 
(Do.). 

3. (1873) 5 N W P H C R 130 (132). Empre.^ v. 

A man. 

[See (1872) 17 Sutb \V K Cr 11 (11), 
Empress v. Jiojubniath.] 

4. (1871) 15 Sulh W H ('r 1(> (17). fn re Oopal 

Ilojjnn. 'I'hi: r<H or<l of tl^u defenco 
set uj> in the Court want* 

iny in thi*^ rcforence. 

5. (1884) 7 MadH C H .IppilWl). JU/lTCo^Sl 

proceedings, ‘SrU Cimil 187 ^.^ _ 

VVicn 
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Seo. 378 
Note 1 


Court thinks that a further inquiry should be 

fuah^rinquir/trbl made into, or additional evidence taken upon, 
made or additional auy poiut bearing upon the guilt or innocence of 

evidence to be taken, convictod person, it may make such inquiry 

or take such evidence itself, or direct it to he made or taken bj 
the Court of Session. 

(2) Such inquiry shall not he made nor shall such evidence 
be taken in the presence of jurors or assessors, and, unless the 
High Court otherwise directs, the presence of the convicted person 
may be dispensed with when the same is made or taken. 

(3) When the inquiry and the evidence (if any) are not 
made and taken by the High Court, the result of such inquiiw 
and the evidence shall be certified to such Court. 


Further enquiry. 
Additional evidence. 


Synopsis, 

Note No. 

1 Presence of the accused. 

2 Appeal. 


Note No. 

3 

4 


Other Topics. 


Further enquiry — Additional evidence nob 
needed. See Note 1, Ft. 8. 

Insanity ot accused— Direction for medical 
observation and report. See Note 1, Ft. 1. 

Reference to prior statements to police. See 
Note 2, Ft. 6. 


Comparison with Section 428. See Note 2, 

Pts. 5 and 6. 

Confession tutored by Magistrate— Examina- 
tion of Magistrate directed. See Note 1, 

Ft 2. 

Confession wrongly rejected by Sessions Court. 

See Note 2, Ft. 1. 

1. Further e^^q under Section 374, the High Court thinks thqt a 

further enquiry is to be made, or additional evidence is to be taken regardmg 
the guilt or innocence of the accused, it may make such further enquiry, 
or take such additional evidence itself, or direct the Court of Session to do 
so Further enquiry would ordinarUy be ordered, when there is any defect in 
'he pl^oLdure adopted in the Court of Session. Thus where the ques ton was, 
if the accused was insane at the time he committed the murdei of Ins wife, 
and wLre there was evidence tliat the accused spoke Uke an insane man 
on the day previous to the murder, and there was no evidence of any reason 
able or probable cause for any jealousy on his part by reaso n of any ev^ 

Sootiknlior undor Section 282 is such inquiry to be made or evidence taken in the presence of 

Tho“result oi the further inquiry and the additional evidence shall 
High Court, and the High Court shall thereupon proceed to pass judgment of acquittal, 
confirm the scntcuco or to pass such sente nce as ib th inks fit. 

(Code of 1861— S. 400.) 

400 If tUc case so referred shall have been tried by the Court of Session with 
400. If the lessors, it shall bo competent to the Suddet Court if it thmk 

further enouiry or further evidence upon any point bearing upon 
Competence 0 / furtuer enq ^ ^ person to be necessary, to 

Court to drrcct further additional evidence to oe 

enquiry, 6.C. The result of further enquiry and the additional evidence 

shall be certified to the Sudder Court, and the Suddor Court shall thereupon proceed to pass 

judgment of acquittal or such sentence .as to that Cou rt shall seem right. 
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conduce on the part of his wife, and the assessors found that the accused was 
not of sound mind, the High Court held, that it was a "defect of enquiry" 
not to have placed the accused under medical observation. The Higli Court 
consequently directed the Court of Session to place the convicted person under 
medical observation for a month, and then forward the case to them, with ilie 
evidence of the medical officer, and opinion of the Sessions Judge. ^ Where 
again the prisoner was convicted on the sole evidence of his con- 
fession, which he alleged had been tutored by tlic Magistrate v.-ho 
recorded it, the High Court directed the examination of that Magistrate on 
the question of the alleged tutoring.^ The words "further enquiry should, ]>e 
made into or additional evidence taken upon" show that "further enquify" 
does not always involve the taking of additional evidence. "Further enquiry" 
also includes the consideration of the evidence already taken.^ 

2. Additional evidence. 

Additional evidence will be directed to be taken, or taken by tlie High 
Court itself when such evidence has been improperly rejected by the Court of 
Session as in the case of a confession wrongly rejected,^ or when the evi- 
dence already on record is insufficient for arriving at a proper decision. Thus 
when the evidence as to the prisoner’s state of mind was insufficient, additional 
evidence was called for.^ Likewise when the report of the Chemical Examiner 
was defective, his evidence was directed to be taken ^ In Referred Trial No. 36 
of 1932 (Madras) the question was as to the identification of the accused. The 
thumb-impression of the accused had to be taken in the Court for the purpose 
of comparing it with his signatures, one taken several years ago when under 
arrest on a charge of murder, and the other taken before the conunittiiig 
Magistrate in the case under reference. The prisoner under sentence of death 
was sent for, and his thumb-impression was taken. An e.xpcrt witness was also 
examined and the convicted person was asked, if he had anything to say on 
the additional evidence taken. 

Where during the course of the trial, the accused applied to be 
allowed to call for certain evidence material to his defence, and the Court of 
Session improperly refused to grant Ins application, the High Court permitted 
him under this Section to produce such evidence.^ 

Under this Section additional evidence can be taken on any point 
bearing on guilt or innocence of the accused ; while under Section 428 additioiuil 
evidence can be taken whenever the appellate Court thinks it necessary. Thus 
under Section 428, an appellate Court may test the value of a statement made 
by a defence witness by taking additional evidence in appeal while under this 
^getion testimony of witnesses cannot be tested by admitting additional evi- 

•>. (ISSC) Ratanhvl 220 (23G, 237), Kw i^rc^s 
Xepal. 

•3. (ISS2) 2 Weir GGO (GCl). M ti ni-i pinupnllKi 
Padujudu, In re. 

i. (1011) 12 Cri L .Jour 412 (120) : 11 IihI Cas 
506 (Lah), JJlia'jHUin v. The 

Crown. 

(1025) 1925 iSIad lOiMlOl)) : 25 Cii L Jour 
401. .V. J'. yann/anu Me' non, /n rc 
o. (1928) 192S Mud 1174 (1175) : 30 Cii L Jouc 
15j, f ifcr v. mperor, 

(19251 1025 5 Tad 100 ( 100 ) : 25 Cri L Jour 
iOl .V. r. Xdrt.noua Mcnon, In re. 


Section 37S— Note 1. 

1- (lUGl) 1 Suth W R Gr 1 (1), ICni urc^s v. 
iiheihh Mustafa. 

2» (1895) 19 Bora 195 (198). Empress v. 

Eahuji. 

3.(1801)14 Mad 331 (337, 341), Empress v. 
Jialasinnaiawbi. 

CSoo also (1888) 15 Cal GO.S (020, 021), 
JIari Das Sanyat v. i':>arilu!la.'\ 

Note 2. 

2. (1001) 2& Bom IGS (174). En,pre^. v. Jjasa- 
ennta. 


Sec. 375 
Notes 
1—2 
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Sec. 376 


dcncc. Thus the High Court cannot refer to the earlier statements made by 
the witnesses to the Police, with a view to discredit such witnesses.® 

Where the circumstances called for the re-opening of the whole case 
owing to a grave irregularity in procedure, it was held that the proper course 
was to set aside the conviction and order a retrial instead of directing addi- 
tional evidence to be taken under this Section."^ 

3. Presence of the accused. 

The presence of the accused could be dispensed with when the High 
Court is recording additional evidence.^ 

4. Appeal. 

Where on a reference, the High Court had pronounced its decision, 
the accused has no further right of appeal, though at the time of reference 
he could have preferred an appeal.^ 

Power of High 37G.''' Submitted under Sec- 

Court to confirm 3^^ -whether tried with the aid of assessors 

sentence or annul ^ , 

conviction. OT oy jury, the High Court — 

(a) may confirm the sentence, or pass any other sentence 
warranted by law, or 

(h) may annul the conviction, and convict the accused 
of any offence of which the Sessions Court might 
have convicted him, or order a new trial on the 
same or an amended charge, or 
(r) may acquit the accused person : 

Provided that no order of confirmation shall be made 
under this Section until the period allo wed for p refe rring an 

• (Code of 1882— S. 376— Same.) 


Power of Ififjh Court to 
confirm sentence or an- 
nul conviclion. 


(Code of 1872— S. 288.) 

288. In any case so referred, whether tried with assessors 
or by jury, the High Court may either conhrm the sentence, or y&ss 
any other sentence warranted by law, or may annul the conviction 
and order a new trial on the same or an amended charge, or may 
acquit the accused person. 


Poicer of Sudder Court 
to confirm, reverse, Ac., 
sentence. 


(Code of 1861— S. 399.) 

399. In any case so referred, the Sudder Court may either 
confirm the sentence or pass any other sentence warranted by law or 
may annul the conviction and order a new trial on the same or an 
amended ebargo. If the case shall have been tried by the Court of 
Session with the aid of assessors, it shall further be competent to 


the Sudder Court to acquit the accused person and order his discharge. 


G. (1017) 1017 P C 25 (20) : 44 Cal 876 : 18 Cn 
L Jour 471 : 44 Iiid App 137: 13 Nag 
L R 100 (P C), Dal Singh v. Em- 



per or. ^ 

15) 1935 Sind 145 (170); 1935 Cri Gas 
753 : 28 Sind L R 397 : 36 Cn L 
Jour llGl.J'-inpcforv. JIari. Failure 
to supply to accused copies of state- 


ments m.ado to police by witnesses 
under S. 162. 

Note 3. 

1.(1906) 3 All L J 112 (Notes), Shco ^chal 
Singh v. Emperor. 

Note 4. 

1. (1867) 1867 Pun Re No. 38, page 55 (55). 
Croxen v. Soojun Sifigh. 
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appeal has expired, or, if an appeal is presented within such 
period, until such appeal is disposed of. 


Scope. 

May confirm the sentence. 
Commutation of sentence. 


Sy7iopsis. 


Note No. 

1 

2 

3 


Note No. 

May annul the conviction. 4 

Conviction for any other offence. 5 

New trial. 6 


Sec. 376 
Note 1 


Other Topics. 


Age or sex — Reduction of sentence. See Note 
2, Pis. 6 and 7. 

Appointment of advocates for defence by 
Court. See Note 6. 

Oircximstantial evidence — Death sentence— Or 
transportation for life. See Note 2, Pts. 4 
and 5. 

Compared with Sections 423 and 418. See 
Note 1, Pt. 3. 

Compared with Section 374. See Note 1, Pts. 1 
and 4 to 0. 

Competency of jurisdiction. See Note 2, 
Pt. 11. 

Conviction, annulment and acquittal. See 
Note 4, Pt. 1. 

Dead body not found — Lesser sentence. See 
Note 3. Pts. 10 and 11 . 

Delay — No confirmation of death sentence. 
Sec Note 2, Pt. 9 : Note 3, Pts. 1. 2 and 3. 

Doubt as to part taken by accused — Lesser 
sentence. See Note 3, Pt. 12. 


Insufllcient grounds for refusal of confirma- 
tion. See Note 2, Pts. 13 and 1-1. 

Judge’s summing up enforcing bis own view— 
Re-trial, See Note 6, Pt. 3. 

Jury verdict— High Court's power. See Note 1, 
Pts. 2 and 7 ; Note 4, Pts. 1 and 2. 
Legislative changes. Sec Note 5, Pts. 4 and 5. 
Non-compliance with Section 297— Re-trial. 
See Note 6, Pt. 4. 

Physical condition of convict. See Note 3, 
Pt. 13. 

Proof of motive. See Note 2, Pt. 12. 

Reduction of sentence. See Note 3, Pt. 5. 
Rc-trial on different charge. See Note G. 
P-N (1). 

Several convicts for one murder — No ground 
for commutation. See Note 3, Pt. 14. 
Section 84, Indian Penal Code. See Note 3. 
Pt. 4. 

Wrong and improper — Sentence not confirmed. 
Sec Note 2, Pt. 10. 


1. Scope. 

In dealing with an appeal the High Court cannot interfere with the 
verdict of the jury unless such verdict is erroneous owing to a misdirection 
by the Judge or to a misunderstanding on the part of the jury of the law as 
laid down by the Judge. But in the case of a reference under Section 374, the 


powers of the High Court are not so limited and it is open to tlic High Court 
to go into the fads and to come to the conclusion that tlie landing of the 
jury is an unsafe linding, or is not jusiiliecl by the evidence on record. ^ The 
High Court is thus empowered in such cases to substitute its own rinding in 
the place of the verdict of the jury, even though the verdict is unanimous.- 
There seems to be no statutory limit to the power of the Iliyh Court in this 
behalf. The whole broad question of the guilt or innoccMice of ilic accused is 
before the High Court, and not merely the question of law as to evidence as 
in an appeal under Section 418, or (ptestions of misdirection by tlie Judge or 
of misunderstanding on the laart of the jury as under Section 423 (2).^ As a 
matter of fact, it has been held that in the case of a reference under Seciion 374 


Section 376 — Note 1. 

1. (1031) 1931 Crtl 17.S (183): 32 Cri L Jour 
190: 1931 Cri Cas 212 (FB). Emperor 
V. I'anchu .^hniKh. 

(1921) 1021 Sind 81 (37, 88): ir> Siiul L R 
103: 23 Cri L Jour 33, (!ul v. Empe- 
ror. 

(1932) 1932 Pat 302 (302): 3l Cri L Jour 83: 
1932 Cri Cas 771, Emperor v. Rash 
Behari Bal. 

(1898) 2 Cal W N 49 (50), Empress v. Chnt- 


radhnri (ionla. 

(18i3) 19 Suth W R Cr 57 (57), Kirprcss v. 
Ja/jir All. 

(1894) Ratanlal 710. J-:»ipr<Si v. ALiUtl 
Itazah. 

2. (1915) 1915 P.om 213 (211) : IG Cri E Jour 

81S, Dnii V, - //’.e v. Ei’ir>er< r. 

(1921) 1921 Sind 81 (ST. MS): 15 Sind L U 
103: 23 Cri L Tour 33, Oiil v. E}U 2 >e- 
ror. 

3 . (1921) 1921 Sind 81 (83): 15 Sind L R 103: 
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the question of misdirection is not of much importance as the High Court is 
obliged to come to its own independent conclusion as to the guilt or innocence 
of the accused, independently of the verdict of the jury or even of the opinion 
of the Judge."* Indeed the Legislature has provided in a reference under Action 
374, a final safeguard analogous to the functions of the Home Office in England, 
and has laid this duty on the High Court.® Of course, the High Court has got 
this power only in cases where the sentence of death has been passed.® 

But the High Court will act with great circumspection before it sets 
asijde the verdict of the jury. It will generally interfere where the evi- 
dence which might have materially affected the finding, has been improperly 
rejected or admitted, or where the jury were improperly cliarged, or where 
they misunderstood the trial Judge’s directions, or where the proved facts are 
wholly insufficient to support their verdict.*^ 


2. May confirm the sentence. 

Before the High Court confirms the sentence of death, it will see if the 
verdict of the jury is supported by the evidence on record^ and is right on 
the facts before it.^ As a matter of fact the death sentence will not be confirm- 
ed unless the High Court feels completely satisfied about the guilt of the ac- 
cused even though the trial has been with the aid of a jury. In confirming. 
Court should scrutinise the evidence and sec whether the verdict of the jury 
is perverse, whether the evidence has been improperly excluded or improper- 
ly admitted and whether the trial Judge has properly directed the jury on the 
points of decision, and has pointed out to them how far those points in his 
opinion are established or not, by admissible and relevant evidence, and has 
otherwise directed the jury properly.^ 

Where the evidence is totally circumstandal, some Judges have been 
averse to confirming the sentence of death and have commuted it to one of 
transportation for life."* There is, however, no rule of law tliat where the evi- 
dence is wholly circumstantial, death sentence should not be a\varded.^^ In 
the undermentioned cases® wliere the evidence was entirely circumstantial and 
ihc accused was a young man of 19 years, the sentence of transportation for 
life awarded by the Sessions Judge was not enhanced to one of death. 

There seems to be some difference of opinion on the question, if the 
age or sex of the accused can, of itself, be a sufficient reason for reducing the 
sentence. It may, however, be safely said that the age of the accused is a fact 
which might well be taken into consideration and has been, in fact, taken 


23 Cri L Jour 33. Oul v. Kmpcrcr. 

4. (1923) 1028 Cal 430 (432) : 20 Crl L Jour 546. 

Hazrot Oul Khnn v. J^nipcror. 

5. (1021) 1021 Sind 84 (88) : 15 Sind L R 103 : 

23 Cri h Jour 33. Gjtl v. Emperor. 

6. (1873) 5 N W P II C R 130 (132). Empress 

Amnn. 

7. (1021) 1921 Sind 84 (83): 15 Sind L R 103 : 

23 Cri L Jour 33, Gul v. Emperor. 
Note 2. 

1. (1026) 27 Cri L Jonr 378 (870); 92 Ind Cas 

890 (Cal), Arshed Ali v. Emperor. 
(1026) 1926 Nag 363 (370): 27 Cri L Jour 
731. Dadi Lodhi v. Emperor. 

2. (1024) 1024 Cal G25 (628) : 26 Cri L Jour 5, 

Ilnssenvllo Sheifeh v. Emperor. 


(1886) Ratanlal 229 (280), i?mpr^5sv. Nepal. 

3. (1921) 1921 Sind 84 (36) : 15 Sind L R 103 : 

23 Cri L Jour 83, Oul v. Emperor. 
(1022) 1022 Cal 124 (127) : 23 Cri L Jour 
567, Emperor v. Durfja Charan. 

4. (1890) 13 Mad 426 (436), Empre'ss v. Sami. 
(1886) 2 Weir 736, Vemulada Janaki, Inre. 

4a(l020) 1929 Mad 667 (668): 30 Cri L Jour 
971:1929 Cri Cas 138, Indrammal 
V. Emperor. Mere fact that convic- 
tion is based on circumstantial evi- 
dence is no reason why a lesser sen- 
tence should be passed. 

5. (1915) 1915 Mad 542 (543, 544); 16 Cri h 

Jour 28. Muniandi v. Emperor. 
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into consideration in determining the sentence to be passed in cases of mur- 
der.® 

One view is that the age or sex of the accused is not of itself a suffici- 
ent reason for awarding the lesser sentence.®* “If there are other reasons which 
very nearly justify the passing of the sentence of transportation for life but 
do not quite do so, or when it is doubtful whether they do so or not, then the 
youth or sex of the criminal may certainly tip the scale to the side of mercy. 
This view has been dissented from, in a later case of the same Court and the 


[See also (1890) 13 Mad 42G (486). Em- 
press V. Sami.) 

(1915) 19 15 Mad 821 (824): IGCri L Jour 20. 
In re Basammnl. 

6. (1915) 1915 Mad 542 (545): IGCri L Jour 28. 
Muniandi v. Emperor. 

(1915) 1915 Mad 821 (823, 824): 16 Cri L 
Jour 20, In re Ti(isa$ti?nol. 

(1911) 12 Cri L Jour 448 (450) : 1 Upp Bur 
Rul 87. Nga Tha Kin v. Emperor. 

(1927) 28 Cri L Jour 217 (218): 99 Ind Cas 
1017 (Lah), Singh v. Empe- 

ror. Slurder by juvenile not wholly 
deliberate or cold-blooded — Some, 
provocation— Lesser sentence to be 
passed. 

(1918) 1918 Low Bur 58 (59): 9 Low Bur 
Rul 165: 19 Cri L Jour 048, Chil 
Tha V. Emperor. Ordinarily youth 
is in itself an cxlenuatinR circum- 
stance except in cases of extreme 
depravity. 

(1928) 1928 Nag 108 (111): 29 Cri L Jour 
400, SJieobalalc Prasad v. Emperor. 

<1926) 192G Lah 144 (144) ; 20 Cri L Jour 
1373, Mt. Daulan v. Emperor. 
Whore a youug girl of 15 years killed 
her step-son by a stick blow because 
her husband was ill-treating her, 
the Court sctenced her to transpor- 
tation for life. 

(1928) 1928 Lah 855 (85G): 29 Cri L Jour 
G82, Harnamanw Emperor. Youth- 
ful accused mere tool in the hands 
of third persons — Death sentence not 
called for. 

(1929) 1929 Lah 04 (66) : 30 Cri L Jour 65. 
Thahar Singh v. Eviperor. Ago of 
discretion not attained — Death 
penalty not to bo given. 

(1931)19.31 Lah 177 (178): .82 Cri L Jour 
682: 19S1 Cri Cas 297, Mohan Lai v. 
Emperor. 

(1933) 1933 Rang 131 (136): 34 Cri L Jour 
835: 1933 Cri Cas 720, Heinv. 
Emperor. Murder by youth of 18 
acting under instructions and semi- 
compulsion of elder brother — Death 
sentence commuted. 

(1024) 1924 Lah 654 (650): 20 Cri L Jour 
349: Pirthi v. Emperor. Youth- 
Violent quarrel — No motive for pre- 
meditated murder — Lessor puiiish- 
mentawarded. 

(1933) 1933 Lah 229 (231): 34 Cri L Jour 
375: 1933 Cri Cas 349. Yara Dost 


Mohammad v. Emperor. Where a 
boy of 17 committed murder with- 
out premeditation under a sudden 
impulse, held that he should be 
given a focus poenitenfiae and the 
irrevocable sentence of death should 
not be passed upon him. 

Ca (1933)1933 Cal I (2. 3) : 1933 Cri Cas 21: 33 
Cri L Jour 837 (F B). Prodyot Kumar 
Bhattacharjya v. Emperor. 

(1928) 29 Cri L Jour 540 (541) : 100 Ind Ca.s 
304 (Lah). Jsjunif v. Emperor. 

(1924) 1924 Rang 179 (181) ; 1 Rang 751 : 25 
Cri L Jour 1121, ilfi She Yi v. Em- 
peror. Accused being woman not 
conclusive reason for not awarding 
death penalty. 

(1028) 29 Cri L Jour 211 (212): 107 Ind Cas 90 
(Lah). Muhammad Sultan v. Em- 
peror. In case of brutal and ruthless 
crime, the fact that the murderer is 
18 years of age is wholly insufficient 
reason for not imposing sentence pro- 
vided bv law. 

(1924) 1924 Nag 29 (32) : 25 Cri L Jour 
147. Suhhxvnria v. Emperor. 

(1030) 1930 Lah 50 (51) : 31 Cri L Jour 81 : 
1930 Cri Cas 18, Qehna Sardara v. 
Emperor. 

(1931) 1931 Raug 171 (172) : 9 Rang 81 : 
32 Cri L Jour 941 : 1931 Cri Cas 
GG7, Tiri v. Emperor. 

(1933) 1933 Oudh 52 (53) : 34 Cri L Jour 
250 : 1933 Cri Cas 92, B/iUJonni v. 
Emperor. 

(1933) 1933 Lah 305 (30G) : 34 Cri L .four 
720 : 1033 Cri Cas 540, Hnri Kishan 
v. Emperor. Youth led astray by 
mischievouslitoraturo held no ground 
for leniency. 

(1031)1931 r,ah 530 (537) : 32 Cri L Jour 
G45 : 1931 Cri Cas 776. Sihandar v. 
Emperor. Youth not necessarily 
sufiicient ground for reducing sen- 
tence — But youth possibly inOnenc- 
ed by elder associates — Sentence 
reduced. 

CSoe (1915) 1015 Lah 237 (238) : 16 
Cri L Jour 107, Singh v. 

Emperor. Held that the accused 
was guilty of a foul murder which 
in spite of his youth called for th.* 
extreme penalty of the law.] 

7. a022) 1922 Nag 05 (60) : IS Nag L R 101. 
Kacharia ytahar v. Emperor. 


Seo. 376 
Note 2 
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learned Judges said: “We are not prepared to affirm that the tender age of 
an accused is not of itself a sufficient reason for passing the lesser sentence.”® 

Delay in hearing the appeal for which the accused were in no way res- 
ponsible has been considered a sufficient ground for not confirming the sentence 
of death. Carnduff, J., felt oppressed by the fact that the convicted persons had 
had the capital sentences suspended over their heads for nearly six months 
and he refused to confirm the sentences of death.® Where, again, the High 
Court thinks it is “wrong and improper” that the sentence of death passed 
on the accused should be carried out, it will refuse to confirm the sentence. 

In determining whether the sentence is to be confirmed, the High Court 
may consider if the commitment and the conviction were by Courts of compe- 
tent jurisdiction. 

Satisfactory proof of motive is not always necessary before confirming 
the sentence.'® 

The fact that the accused murdered his sister to vindicate the honour 
of his family'® or that murder was committed out of a feeling of revenge''* 
are not enough grounds for refusing to confirm the sentence of death. 


3. Commutation of sentence. 

In a case of murder a sentence of death should ordinarily be imposed 
unless there is a mitigating circumstance which would justify the Court in 
awarding the lesser sentence prescribed by law.'“ See Section 367, sub-section 5. 

Doubt as to the guilt of the accused is ground not for awarding the 
lesser punishment but for acquitting the accused. 

It lias been seen in Note 2 above, that Carnduff, J., refused to confirm the 
sentence of death on account of the delay in confirming such sentence, and the 
Nagpur Judicial Commissioner’s Court has expressed its agreement with the view 
expressed by that learned judge.' The Sind Judicial Commissioner’s Court, 
while distinguishing the above case, however, says, "in the case of an ordinary 
murder, the delay in confirming a sentence of death may per haps be taken into 


8. (192C) 

9. (1913) 

10. (192G) 

11. (1S79) 

12. (1917) 

13. (18GG) 
11. (18G7) 

la (1923) 
(1930) 

(192S) 

(1932) 


192G N.ag 401 (163) : 22 Nag L R 104 : 
27 Cii L Jour 955, Uadhos. i^’m- 

14 Cri L Jour G12 (G53) : 21 lud Gas 
882 (Cal). Axitar Svvjh v. Emperor. 
192G Nag 4G1 (463) : 22 Nag L R 104: 
27 Cri L Jour 955, Madho v. Em- 
peror. 

2 All 218 (233), Empress v. Snrmulih 
Simih. 

1917 Cal 492 (492) : 17 Cri L Jour 
38G, Jorop AH v. Emperor. 

18GG I’uu Rc Cri No. 18, page 5G (67), 
Croti’n V. Kunnoo. 

18G7 Tun Re Cri No.5, page 9 (11), 
Crown V. Jumtna 
Note 3. 

1923 Lah 598 (599) : 24 Cri L Jour 
935, ITarf/rtm Singh v. Crown. 

1930 Pat 252 (255) : 31 Cri L Jour 
727 : 1930 Cri Cas 520, Khudn Ilajak 

29 Cri L Jour 540 (541) ; 109 Ind Cas 
3C4 (Lah), Ismail v. Emperor. 

1932 Sind 201 (206) : 2G Sind L R 
302 : 34 Cri L Jour 147 : 1932 Cri 


Cas 810, rharho Shahwali v. Em- 
peror. 

(1932) 1932 Lah 245 (246) : 33 Cri L Jour 
576 : 1932 Cri Cas 257, Amir Singh 
V. Emperor. lo cases of premedi- 
tated, cold-blooded and brutal mur- 
der, only death seuteuce should be 
awarded. 

lb(l926)192G Nag 368 (370) : 27 Cri L Jour 
731, Dadi Lodhi v. Emperor. 

(1930) 1930 Pat 252 (255) : 31 Cri L Jour 
727 : 1930 Cri Cas 520, Khudu Bajak 
V. Emperor. 

[Compare (1918) 1918 Bom 212 (214) : 
19 Cri L Jour 593, llari Ramj» 
Pavar v. Emperor. There is a cer- 
tain degree of reluctance ou the 
part of Judges to pass a capital 
sentence, when the substantial part 
of the evidence which the prosecu- 
tion rely upon is evidence recorded 
without an oath or affirmation as 
required by the Oaths Act.] 

1. (1913) 14 Cri L Jour G42 (653) : 21 Ind Cas 
882 (Oal), AxUar Singh v. Empero^ 

(1926) 1926 Nag 461 (468) : 22 Nag L K 
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consideration.”^ Where an accused was once sentenced to death, but the High 
Court quashed the conviction on the ground of want of territorial jurisdiction, 
and the accused was for a second time sentenced to death by a Court of com- 
petent jurisdiction, the High Court of Lahore commuted the sentence of 
death to one of transportation for life as ‘‘this is a second trial for an offence 
committed in August 1921, four and a half years ago.”^ 

Where murder is committed under grave provocation but not under grave 
and sudden provocation, the accused will not be free from legal responsibility 
by reason of Section 84 of the Indian Penal Code; yet the High Court in 
such a case, will commute the sentence of death to one of transi>onalion for 
life.” In a case in Calcutta the accused killed his brother-in-law, a lad of 
8 years, under the belief that the deceased was helping in the inlidcliiy of 
his wife. Yet the murder not having been comniitied under the “immediate 
influencee” of provocation induced by that belief, the High Court confirmed 
the sentence of transportation for life but expressed the view that the Govern- 
ment might consider the question of reduction of sentence.^ 

Where the accused at the time of the murder was “suffering from 
mental derangement of some sort,” but was not by reason of such uiisouiul- 
ness of mind incapable of knowing the nature of his act or that he was doing 
what was either wrong or contrary to law, it was held that he was entitled 
to e\‘ery indulgent consideration though guilty of murder.® Thus where the 


104 : 27 Cri L Jour UG5, 7>ladho v. 
y.mi^eror. 

2. (1930) 1930 SitKl 225 (244) : 31 Cri L Jour 

1020 : 1930 Cri C;is 865, Mohammad 
Yusuf V. Kmperor. 

3. (1926) 1920 Luh 582 (584) : 7 Lah 396 : 27 

Cri L Jour llC8,6'«/rt Singh v. Em- 
peror. 

4. (1916) 1910 Ouab 138 (138) : 17 Cri L Jour 

190, Puran v. Emperor. 

(1932) 1932 Lah 369 (370) : 33 Cri L Jour 
338 : 1932 Cri Cas 487, Abdulla v. 
Efuperor. Provocation sufticient to 
justify not awardiug death penalty. 
(1923) 1923 Lah 403 ( 100 ) ; 25 Cri L Jour 
298, Pnrtapa v. Emperor. Reejuir- 
ment as to grave and sudden pro- 
vocation not satisfied — But accused 
having lost his temper and in view 
of his youth, sentence reduced to 
transportation for life. 

(1933) 1933 .411 533 (535): 35 Cri L Jour 
232: 1933 Cri Cas 863, Shco Earan 
Singh v. Emperor. Accused having 
illicit connection with deceased for 
11 years— Deceased changing para- 
mour — Provocation. 

(1916)1916 Mad 833 (8:43): 10 Cri L Jour 
Cll, In re Krushno KariUo. A pro- 
vocation though insullicient to bring 
the case within exception to S. 300. 
may still be .sutliciout for the reduc- 
tion of sentence. 

(See (1920) 1920 All 199 (200) : 21 
Cri L Jour G07, Gos/mj'n v. Emperor . 
(1932) 1932 Lah 302 (303) ; 33 Cri L 
Jour 577 : 1932 Cri Cas 382, Jlari 
Singh v. Emperor. Provocation 


though not suflicient to reduce guilt 
of accused to ofience under S. 304 
held suflicient ground for not sen- 
tencing him to death.] 

[See also (19.30) 1930 Mad 972 (073) : 
53 Mad 861 : 32 Cri L Jour 261 : 
1930 Cri Cas 1188. Kolanda Xatjahan 
V Emjteror. Whore the murder 
by a juvenile uas not wholly deli- 
berate or cold blooded and there was 
some provocation rankling in hi.s 
mind, lessor sentence should bo 
passed. ] 

5. (1901) 28 Cal 613 (620), Chain Pramanil; v. 

Emperor. 

6. (1896) 23 Cal 604 (609), Empress v. Kadnr 

Xasper Shah. 

(19:32) PJ:i2 C.il 658 (GGO) : 33 Cii 1; .four 
176: 1932 Cri Ca.s 670. Mah-i/Jan Eibi 
v. Emi'eror. 

(1889) 12 Mad 459 1462). Cuecn-Empress v. 
Vcnkntasnttii. Death sentence re- 
ducc<l to transportation for life. 

(1031) 1931 Mad W N 719 (723). Kara,, ana- 
sivamy Coundan v. Emperor. Death 
sentence reduced to transportation 
for life. 

(1933) 1933 Lah 123 (124); 31 Cri L JuUi 
909: 19:33 Cri Cas 228 . Muh , v. !■ m- 
peror. Mental unliingemciil though 
not suflicient to biiug e.t.e within 
S. 84, 1. P. C., may justify reduc- 
tion of sentenee. 

(19.32) 1932 All 2.53 (2:16): .-5:5 Cri L .Jour 
714 ; 10:^2 Cti Cas 2-51, Em peror v. 
Pnneha. Accused, a person of weak 
intellect, subject to fits and not pos- 
sessed of a normal mind. 
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accused killed his own children of whom he was very fond, at a time when he 
was suffering from fever and was consequently irritable and sensitive to sound, 
because they cried and vexed him, he was held guilty of murder and that the 
sentence of transportation for life would satisfy the ends of justice^ Similarly, 
where the medical opinion was that the murder was perhaps committed in 
post febrile lunacy under the foolish belief that some one had done an injury 
to the accused, the sentence of death was commuted.® 

Akin to these is the case where a person who is not suffering from any 


mental derangement brought about by provocation or disease, commits a 
murder in the honest and strong belief, though superstitious “absurd and 
unfounded ’, that witchcraft was practised upon his wife or children as a result 
of which they took ill, and that it is only the murder of the supposed witch that 
will cure them. In such cases it cannot be said that the accused was by reason 
of unsoundness of mind incapable of knowing what he was doing was wrong or 
contrary to law. They are cases of deliberate and intentional murder. But such 
belief is to be taken into account and some distinction should be made “between 
such cases as these and cases in which deUberate murder has been committed 
from baser motives." The distinction that is made is in the sentence i^ssed and the 
death sentence will be commuted to one of transportation for life. 

Where the dead body has not been found, some Judges have awarded 
the lesser sentence. “As the body was not actually found we think the Jud^ 
exercised a proper discretion in not passing the sentence of death, said thcii 
Lordships in 11 W. R. 20 (20). In a case in Allahabad their Lordships altered 
a conviction under Section 302 into one under Section 307, I. P. C., on the 
ground, that the dead body not having been recovered, the fact of death was 
not proved beyond doubt. « In a later case in Allahabad where the corpse was 
not found and the fact of death was proved by the retracted confession of the 
accused and by no other substantial evidence. Mukerji J.. was for commuta- 
tion while the other two learned Judges were for confirmation of the sentence 


of death. / j * 
Where the evidence was enough to convict the accused of murder, yet 

there was doubt as to the precise part taken by the accused in the murder, it was 

thought “safer” to remit the capital sentence and pass one of transportation tor 


life 

Where the condition of the convict was such that if he were longed 
decapitation would ensue owing to an aperture in the neek communicating 
with the larynx, the High Court commuted the sentence of death mto one of 


(1932) 1032 Oudb 18 (21) : 7 Luck 311 : 33 
Cri L Jour 163: 1932 Cri Gas 50. 
Bamndhin v. Ewperor. 

(1933) 1938 Rang 144 (146) : 34 Cri L Jour 
791 : 1033 Cri Cas 734, Nga. Kan Tha 
V. Emperor. 

(1014) 1014 Upp Bur 31 (33) : 2 Upp Bur 
Rul 28: 16 Cri L Jour 05, Kfja 

Kan lUav. Emperor. 
rCompare (1931) 1031 Oudh ii _(^)- 
32 Cri L Jour 327 : 1931 Cri Cas 
133, Mahomed Islam x. Emperor. 
Accused was shown to hav(> been 
eccentric in the past and bad very 
inadequate motive for the murders 
—Held, that there were not suffi- 


cient grounds for not passing death 
sentence.] 

7. (1885) 10 Bom 512 (518), Empress v. Laksh- 
man Dagdn. 

S. (1889) 12 Mad 459 (461), Empress x. > «»' 
katasivami. 

9. (1921) 1921 Pat 63 (66): 21 Cri L Jour 608, 
Mata Ho x. Emperor. 

(1866) 6 Suth W R Cr 82 (82), Empress x. 
Ooram Stinqra. 

10. (1924) 1924 All 662 (663): 25 Cri L Jour 900. 

Bandhu x. Emperor. 

11. (1925) 1925 All 627 (631. 637) : 26 Cri L Jour 

1431. Bagghei X. Emperor. 

12. (1864) 1 Suth W E Cr 48 (49), Empress x. 

Baboo Lall Jhah. 
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transportation for The fact tliat for the murder of one person more than 

one has to be sentenced to death is no ground for commuting the sentence. 
Sec also the undermentioned cases. 


13. (1878) 2 Gal L R 215 (21G). In re Boodhoo 

Jolaha. 

14. (1916) 191(5 Lah 408 (410) ; 191G Pun Re Cr 

No. 12: 17 Cri L Jour 2C7. Kaimi v. 
Emperor. 

13. (1875) 24 Suth W R Cr 28 (28). Qtiecn v. 

Bam Charan KurmaJear. Transpor- 
tation for life, a sufficient punish* 
iQont \vherc murder is unpremedi- 
tated. 

(13GG)5Suth WRCr 20 (20), Queen v. 
Khoa^ Sheikh. Death not intended 
to bo caused, but a reckless assault 
with a deadly weapon— Sentence 
reduced. 

(ISGG) 6 Suth W B Cr 4G (47). Queen v. 
Tanoo. Murder committed in re- 
taliation for an injury rather than 
under the influence of any worse 
passion — Death sentence commuted. 

<1927) 1927 All 105 (lOG): 27 Cri L Jour 
1992, Abdul Alim v. King^Emperor. 
Where there has been some provo- 
cation and there i« no premedita- 
tion. and the crime is committed in 
the heat of passion, transportation 
for life is enough. 

<1911) 12 Cri L Jour 214 (21G): 10 Ind Cas 
119 (Lah), Bnkhin v. Emperor. 
■Misconduct of wife who was mur- 
dered for same— Death penalty not 
awarded. 

n'.>24) 1924 All 2.93 (2')l): 27 Cri L Jour 193. 
Abdullah y. King Emperor. Accused 
ignorant peasants guilty under 
Sections 149. 302 by misrepresenta- 
tions made by one whom they be- 
lieved was a worKer of miracles — 
Lesser scDtencc is .sufficient. 

<1932) 1932 Cal 818 (820) : 38 Cri L Jour 
722 : 1932 Cri Cas 837 (F B). il/nno- 
rnnjan v. Emperor. The fact that 
a murder was committed when the 
olTender a dacoit was being brought 
to bay and in bis desire to escape, is 
not an extenuating circumstance. 

(1928) 1928 Oudh 221 (223i: 29 Cri L Jour 
230. Madfjru v. Emperor. When a 
man rushes into a brawl with a 
heavy hatchet and strikes with all 
his force one of his neighbours, who 
is unable to defend himself, upon 
the head with the hatchet and kills 
him. then it is not a case for the 
exercise of clemency and capital 
.sentence should not be reduced. 

11924) 1924 Rang 179 (180): 1 Rang 7.31; 2.3 
Cri L Jour 1121. Mg She Syi v. 
Emperor. -Accused person entitled 
to benefit of reasonable doubt in 
matter of sentence as iu that of 
conviction. 

fl914) 1914 Sind 13G fl.3G): 7 Sind L R US : 


15 Cri Jj Jour 501, Emperor v. 
Bahim Khan Arzee. A so-called 
Baluch custom justifying murder for 
unchastity is no ground for mitiga- 
tion of sentence. 

(1933) 1983 Rang 95 (9G) : 34 Cri L Jour 
747 : 1933 Cri Cas 577, Kga Khan 
nt%i V. Emperor. Party fight not 
started by accused— Death sentence 
commuted. 

(1933) 1933 Rang 61 (Cl): 34 Cri L Jour 
699 : 1933 Cri Cas 456, Kga Sein 
Tun V. Emperor. Dacoity — Death 
caused by one of the dacoits other 
than appellant — Oeneral disregard 
of human life not present — Sentence 
reduced. 

(1982) 1932 P.at 209 (212) ; 11 Pat 230; 33 
Cri L Jour 574: 1932 Cri Cas 522. 
llihayat Singh v. Emperor. Brutal 
and premeditated and concerted 
assassination - Sentence of death is 
proper. 

(1933) 1933 Pat 180 (182) : 34 Cri L Jour 
395 : 193.3 Cri Cas 511, Tulsi Gan- 
gala v. Emperor. Death is penalty 
for deliberate fratricidal assassina- 
tion for basest of all motives. 

(1924) 1924 Nag 119 (120) : 25 Cri L Jour 
63. Idiania Kunli v. Emperor. 
Where a woman in order to hide her 
shame, murders her newly born 
illegitimate child, there are miti- 
gating circumstances suflicioiit to 
reduce the penalty of death verv 
much below transportation for life : 
so also father killing illegitimate 
child born to him by his own sister 
— Sentence of death commuted. 

(1923) 1923 Nag 251 (254) : 2i Cri L Jour 

570, iCanjoo v. Emperor. Where 
appellant constituted himself a 
tribunal and decided that making a 
charge ol paternity against him 
was an otfence puni-hablc with 
death and he carried out the son- 
teuce himself, a sentence of death 
wa.s proper one. 

(19-28) 1923 Lah 9.3 (94) : 28 Cii L Jout OGG. 
Brimnn v. Emperor. Sudden and 
unpremeditated attack— Lessor sen- 
tence awarded. 

(1928) 1928 Lah 913 (91!) : 30 Cri L .Ton- 

571, Gaman v. Emperor. Miirdoi 
occurring suddenly .aflc'r mutual 
abuse — Accused not I'Cloiuiing to a 
turbulent ela':^ — ra-'ser sonteucc 
should be pas.-'Cil 

(19-27) 1927 Lah 51G (5181 ; -20 Cri L Jour 
35, Nihal Snuih v. Empi'ior. Sud- 
den -juarrel—Mlemonts of premedita- 
tion or preparation absent -- I.-^ecer 
sentenoo proper. 


Sec 376 
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4. May annul the conviction. 

The High Court will annul the conviction though the verdict of the jury 
was unanimous and there was no misdirection, if the evidence is not enough to 
sustain a conviction for murder. Thus, where there were no eye-witnesses to 
the murder, and there was a real doubt as to the identification of the accused 
and the retracted confession of the accused did not appear to be free and volun- 
tary, the High Court annulled the conviction and acquitted the accused.^ 
Where again the sole evidence on which the conviction was based was the un- 
corroborated testimony of an accomplice, the conviction was annulled.^ 


(1922) 23 Cri L Jour 140 (141) : 65 Ind Gas 
572 (573) (Lah), Ghaji v. Crown. 
Woman of depraved character — 
Bcfusal to allow husband to have 
sexual intercourse — Murder by hus- 
band — Lesser punishment awarded. 

(1030) 1930 Lah 154 (155): 31 Cri L Jour 
731: 1930 Cri Gas 162, Bhana Mai 
V. Emperor. 

(1930) 1930 Lah 171 (172): 31 Cri L Jour 
759 ; 1930 Cri Cas 179, Khanun v. 
Em 2 wror. Deceased seen talking to 
her paramour and when reprimand- 
ed, she replied that she would elope 
with the lover and she persisted in 
this statement when husband stran- 
gulated her to death. Held, a sen- 
tence of transportation was proper. 

(1925) 1925 Lah 584 (586): 26 Cri L Jour 
11:33, Gxdab v. Emperor. Two ac- 
cused — One striking blow — Other not 
striking but present and acting 
under the inllucnce of former — 
Extreme penalty not to be exacted. 

(1932) 1932 Lah 500 (501) : 33 Cri L Jour 
497: 1932 Cri Cas 661, Lohshmi- 
nurnin v. Emperor. No immunity 
from capital punishment on ground 
of accused belonging to a particular 
community or sect. 

(1933) 1933 Lah 431 (435): 34 Cri L Jour 
711 : 1933 Cri Cas 675, hhatju'ana v. 
Kvipcror. Party fight not started 
by accused— Sentence reduced. 

(1933) 1033 Lah 718 (720); 34 Cri L Jour 
1251 : 1933 Cri Cas 904. Mt. Sar- 
damn v. Emperor. IUitt‘rate wo- 
man causing death of child being 
urged by superstition — Lesser 
penalty to be imposed. 

(1033) 1933 Lah 623 (025. 02G) : 34 Cri L 
Jour 372 : 1933 Cri Cas 879, .Isa 
L’ain V. Emperor. Absence of per- 
sonal grudge no ground for reducing 
sentence. 

(1929) 1920 Mad W N 789 (790), Stihbiah 
Theran v. Emperor. Where there 
has been some provocation and 
there is no premeditation, and the 
crime is committed in the heat of 
passion, transportation for life is 
enough. 


(1931) 1931 Lah 638 (539): 32 Cri L Jour 
1083: 1931 Cri Oas 778, Sersingh v. 
Emperor. Where origin of the as- 
sault is in obscurity, death sentence 
not proper. 

(1932) 1932 Lah 5 (7) : 33 Cri L Jour 184 : 
1932 Cri Cas 15, Bhaical v. Empe‘ 
ror. Complainant side deliberately 
provoking conflict and no previous 
intentiou on the part of the accused 
to kill anybody — Proper sentence 
would be one of transportation for 
life. 

(1932) 1932 Lah 14 (16) : 32 Cri L Jour 
1118: 1932 Cri Cas 24, v. 

Emixeror. Wife going to father’s 
house to inquire after his health but 
without husband’s permission — 
Husband annoyed and murdered 
her — No provocation. 

(1932) 1932 Lah 189 (192) : 33 Cri L Joac 
457: 1932 Cri Cas 173, Tara Singh v. 
Emperor. When all the accused 
joined in beating the deceased 
mercilessly but it was not .shown who 
inflicted the fatal blow, the ac- 
cused may be sentenced to trans- 
portation for life instead of death. 

(1919) 1919 Upp Bur 23 (2S) : 3 Upp Bur 
Eul 137 : 20 Cri L Jour 540. Nga 
Xan V. Emperor. Plea of drunkard - 
ness—Court should see if there is 
ground for awarding the lesser 
punishment. 

(1917) 1917 Lah 226 (230) : 1917 Pun Re Cr 
No. 28: IS Cri L Jour 863, Pal Singh 
V. Emperor. Druukardness may be 
sullicient ground for not awarding 
death pesialty. 

(1860) 1SC6 Puu Re Cr No. 41, page 47 (47)r 
2'he Crown v. Boodh Das. (Do.) 

Note 4. 

la (1933) 1933 Cal 426 (429) : 34 Cri L Jour 
533: 1933 Cri Cas 624 (S B), Emperor 
V. Asraf AH. Re-trial need not be 
ordered. 

1. (102S) 29 Cri L Jour 833 (834) : 111 Ind Cas 

885 (Cal), Emperor v. Panchv. Mon- 
dal 

2. (1873) 20 Suth W R Cr 19 (20. 21), Empress 

V. Ramsodoy Ohucherbutty. 
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5. Conviction for any other offence. 

While annulling the conviction for murder, the High Court is empower- 
ed to convict the accused of any other offence of which the Sessions Judge 
might have convicted him and which the evidence on record would warrant. 
Thus when the evidence on record showed that the accused took no actual part 
in the murder but that he helped in the disposal of the dead body and other 
articles, the High Court acquitted him of the charge of murder, but convicted 
him under Section 201 of the Penal Code.^ Where the intention to kill was 
not clearly proved, the conviction for murder was annulled and altered into 
one for an offence under Section 326, Penal Code.^ Where again the case of 
the accused came under the first exception to Section 300, Penal Code, the con- 
viction under Section 302 was altered into one of conviction under Section 304.^ 
See also the undermentioned cascs.^' 

It may in this connection be noted that under Section 288 of the Code 
of 1872. the High Court was empowered to “annul the conviction and order a 
new trial. ” This was interpreted to mean that the High Court could only order 
a new trial after annulling the conviction, but could not “convict the accused 
for any other offence of which the Sessions Court might have convicted him."'’ 
But under the present Section the Iligli Court is empowered to annul the 
conviction and convict the accused of any other offence of which the Sessions 
Court might have convicted him. Thus when a person was charged with murder 
and an offence under Section 211, the High Court, while annulling the 
conviction for murder, might convict the accused under Section 211, even iltough 
the Sessions Judge had recorded a finding on the alternative charge under 
Section 211.® 


6. New trial. 

After annulling the conviction the High Court may order a new trial 
and send the case to the Court of Session. Where the evidence is incomplete 
and further evidence is felt necessary for giving judgment, a new trial may be 
^rdered.i Where an accused was tried for murder without any pleader or 


Note 5. 

1. (1913) 14 Cri L Jour 27.3 (2^0) : 1913 Pun 

Re Cr No. 8, MoJiammad iShnh v. 
Ktiiperor. 

2. (102R) 1928 Cal 430 (4.32) : 29 Cri L Jour 

54G. linzrnt Gul Khan v. Kniperor. 

3. (1913) 14 Cri L Jour 203 (208): 191.3 Puu 

Re Cr No. 3, Ilalia v. Emperor. 

3a (1932) 1932 bah 11 (12) : 33 Cri L Jour 18G. 

19.32 Cri Cas 21. Umar Khan v. 
Emperor. The ourrs o£ proving grave 
.and siiddon provoeatiou lie.s on the 
aecviscd. 

(1019) 1919 Lah 25G (259) : 1910 Pun Re Cr 
No 21 : 20 Cri b Joiir G3y. Haranani 
iSindh V. Emperor. Conviction altered 
from S. 302 to S. 391. I. P. C. 

(1919) 1019 bah 375 (380) : 1919 Pun Re Cr 
No. 24 : 20 Cri b Jour 711. Jiahal 
Simjh V. Emperor. Convlclion al- 
tered from Ss. 302/34 to 325/100. 
I. P. C. 

(1932) 1932 bah 438 (110) : 31 Cri b Jour 
9J : 1932 Cri Cas 684. Jumma Entcli 
'Johammad v. Emperor. Mother 


(1932) 


4. (1-877) 
(18GG) 

0. (1904) 

(1013) 


1. (1902) 
(1804) 


with her young daughter behaving 
fihamele.ssly in running away with 
her paramour— Paramour suspected 
and hilled — Provocation held not lo 
be “grave and sudden” in spite of 
pangs cf shame and humiliation 
caused. 

1932 bah 300 (.370) : 33 Cri b Jour 
338: 1932 Cri Cas 187, Abdulla v. 
Emperor. Merc vulgar abuse is not 
such a grave and suddon provocation 
as is contemplated bv exception i 
to S. 300, 1. P. C. 

1 Bom 039 (G41), lleg v. Eahnu. 

S Suth WRCr 41(42), 

■S'/iciA- Solim. 

27 Mad 271 (280), Itanidsii'ami Hhidi- 
dan V. Em 2>eror. 

14 Cri b Jour 27.8 (-279) ; 1913 I’uii 
Ro Cr No. .^r('hrimnicil Shah v. 
Em2^ercr. 

Note 6. 

G Cal \V N '.'21. Emperor v. Daulat 
Kit njrn. 

2 Weir .302 (302), Sai ari Ayec, In re. 
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•advocate having been appointed to defend him and where the difficulues 
appearing in the evidence had not been cleared up in the course of cross- 
c.'iamination, either by the accused himself or by the learned Judge and the 
High Court felt it difficult to confirm the sentence of death on the evidence 
before it, a re-trial was ordered.^ Where the Judge practically withdrew the 
case from the jury by so summing it up as to make the jury register merely 
his own opinion, it was held that there was no proper trial and that there 
should be a new trial.^ See Criminal Rules of Practice (Madras) 1931, 
Rules 117, 157, 158, 159 and 160, as to the appointment of advocates for the 
defence of accused who have no advocates of their own. See also the under- 
mentioned cases.^ 

377.'*' every case so submitted, the confirmation of the 

sentence or any new sentence or order passed 
be High Court, shall, when such Court 

srgnerbyiwrjudges^ coDsists of two 01 ' moi'C Judgcs, be made, passed 

and signed by at least two of them. 



When any such case is heard before a Bench of 
Judges and such Judges are equally divided in 
Procedure in case opinioH, thc case, with thoii’ opinioDS thereon, 
of difference of jaid hefore another Judge, and such 

Judge, after such hearing as he thinks fit, shall 
deliver his opinion, and the judgment or order shall follow such 
opinion, 

Syno2)si$. 


opinion. 


Note No. 

Scope. _ -I r ^ 

Difference of opinion as to the guilt of 

the accused. ^ 


Note No. 

Difference of opinion a$ to the sen* 
tence to be passed. 3 


Other Topics. 

Anomalous results iu working the rule. See Judicial otiQuette ou difference of views. 

Note 2, Pts. 3 and 4. _ . ® ‘‘“V ’ Ph 1 

Points of difference. See Note 1, Pt. !• 

Difference as to guilt— Enhiincemout of seu- Retrial ordered by the third Judge. 
tence by third Judge. See Note 2, Pt. 3. Note 1, Pt. 2. 


See 


See 


• (1882— S. 377; 1872— S. 290 and 1861— S. 401.) 


t (Code of 1882— S. 378— Same.) 
(Codes of 1872 and 1861— Nil.) 


New trial on a di orent charge 
diicctcd. 

2. (1010) 1910 Cal 79 (79) : 10 Cri L Jour 461. 

i'Jfnperor v. Mohar Ali Sluikh. 

3. (1927) 1927 Cal 631 (632); 28 Cri L Jour 

742, Emperor v. llajah -Ui Fakir. 

4. (1027) 1927 Cal 631 (633; : 28 Cri L Jour 

742, Emperor v. Rajah Ali FaJeir. 
If there has been no proper trial 
thou the only course that is open 


to the High Court is to direct a 
ro-trial. 

(1905) 9 Cal W N 228« (228 h), Kangal Mal* 
V. Emperor. Same officer comrnittiog 
accused and holding trial in Ses' 
sions Court — Commitment order 
showing that before trial in Sessions 
Court the Judge had formed ^ a 
strong opinion iu the case — Convic- 
tion sot aside and re-trial ordered. 
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1. Scope. 

Section 377, enacts that any order made on a reference under Sec- 
tion 374, shall be by a Bench consisting of at least two Judges. This Section 
provides, that when the Judges constituting the Bench, arc equally divided in 
their opinion, the case with their opinions shall be laid before another Judge. 
The Judge to whom the case is referred on a difference of opinion, is required 
to deliver his opinion “after such examination and hearing as he thinks ht” and 
the order or judgment in the case, shall follow such opinion. The difference 
of opinion may be either as regards the guilt or innocence of the accused or 
as to the appropriate sentence to be passed. In either of these cases, the 
Section requires the reference to be made to another judge^ who is entitled 
to pass any order he thinks proper including an order directing re-trial of 
the accused.2 


2. Difference of opinion as to the guilt of the accused. 

Where the Bench is equally divided in its opinion as to the guilt of 
the accused, Mr. Justice Mahmood felt that the order should be one of 
acquittal “without the necessity of cither a remand or a dissentient opinion 
being recorded.” While admitting that this Section rendered it necessary for 
the case to be placed before another Judge in this circumstance, he observed; 


“I cannot help feeling as a matter of judicial etiquette when one Judge differs from 
his brother Judge on a pure question of the weight of evidence as to the propriety of a 
conviction, the opinion of the Judge in favour of acquittal should prevail .... at least as a 

general rule. 

I have always felt that the deliberate opinion of one Judge in favour of acquittal upon a grave 
question of the weight of evidence in a case heard by a Bench consisting of only two Judges 
should i/)so /ac/o constitute in most cases a sufficient reason for creating such a serious doubt 
that the benefit of doubt should bo given to the prisoner."^ 

In the undermentioned case,® Edge, C. J., disagreeing with the above 
view observed that the view of Mahmood, J., involved the subordination of 
the opinion of the Judge who was for conviction, to that of the ’Judge who was 
for acquitul, apart from its being opposed to the statute, as admitted by 
that learned Judge himself. He further observed: 


*‘ I know of no rule of judicial etiquette which prescribes that a Judge in a capital or 
any other case should subordinate his judgment to that of his brother Judge.” 

The working of this Section has often led to anomalous results. Where, 
on the evidence of a lad of 18 years, Subramaniya Iyer, Offg. C. )., was lor 
confirming the conviction for murder, Boddam, J., was lor actiuilting the 
accused. Bhashyam Aiyangar, J., to whom the case was referred on account 
of this difference of opinion, agreed with Subramaniya Iyer, O. C. J., as 
regards the conviction, but differed from him as regards the sentenoe. The 
Officiating Chief Justice was for commuting the sentence of death to one ot 
transportation for life on the ground that the accused committed the murder 
in consequence of the deceased attempting to blackmail him, but Blinshyam 
••Viyangar, J., passed the sentence of death, without even considering the ex- 
tenuating circumstance referred to by Subramaniya Iyer, Offg. C. This. 


Section 378 — Note 1. 

: 1. ISec (188G) Ratanlal 229 (241), Ewifras 
v. Nepal.] 


2. (1921) 1921 Mad C79 (G81) : 23 Cri L Joui- 
G97, Konan, In re. 


Note 2 

1. (1S8G) 1S8G All \V N 27*. (270,277), Em- 
pres-i V. 

•2.(1887) 1887 All \V N 120 (120, 127), Em- 
press V. JUindti. 

3. (1901) 27 Miul 271 (290) : 1 Cri L Jour Oil. 


Sec. 373 
Notes 
1—2 
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Sec. 378 
Notes 
2—3 


Sec. 379 


Sec. 380 


It is submitted, is a very hard case. If Boddam, J., had agreed entirely with 
Subramaniya Aiyer, Offg. C. J., both as regards the conviction and the sentence, 
thus taking a more favourable view to the accused, the lesser sentence of 
transportation would undoubtedly have been passed. The fact that one of the 
learned Judges took a view entirely favourable to the accused resulted in a 
reference to the third ^v^lo passed the sentence of death. While the sentence 
passed by Bhashyam Aiyengar, J., was perfectly legal, under the Code it is 
most respectfully submitted, that it gives rise to the anomaly that a more 
unfavourable view to the accused on the part of Boddam, J., would have 
saved his life. Indeed the accused in this case, lost the benefit of the Officiating 
Chief Justice’s judgment as regards the sentence, and the benefit of Boddam, 
J.’s judgment as regards the conviction. The course adopted by Carnduff. J., 
in similar circumstances of passing the sentence of transportation for life, 
even when the Judge who confirmed the conviction was for passing the 
sentence of death, is, it is submitted, a very salutary one.^ 

3. Difference of opinion as to the sentence to be passed. 

Where the difference of opinion is as to the appropriate sentence to 
be passed, one Judge favouring the death penalty, and the other recommend- 
ing that transportation for life would meet the ends of justice, Woodroffe, J., 
of the Calcutta High Court laid it down that the difference of opinion itself 
was a sufficient ground for holding that the death sentence should not be 
passed.! This view has been followed by Mr. Justice Ghose.^ It has, however, 
been said that it is not an inffcxible rule and the third Judge to whom the 
case is referred is entitled to award the death sentence if he thinks it proper. 
The rule of ‘‘judicial etiquette and practice” strongly advocated by Mahmood, 
J., can be more easily followed in this case, than in a case where the difference 
is as to the guilt of the accused. 



In cases submitted by the Court of Session to the 
Hisih Court for the confirmation of a sentence 

su^miTter^to" Hizh of death, the proper officer of the High Court 
Court for confirma* shall, without delay, after the oraer of connrma- 

tion or other order has been made by the High 
Court, send a copy of the order under the seal of the High Court, 
and attested with his official signature, to the Court of Session. 

Where proceedings are submitted to a Magistrate of 
Procedure incases the fifst class or a Subdlvisional Magistrate as 

submitted by Magis- pvovided by Section 562, such Magistrate may 
feT^s«tion thereupon pass such sentence or make such 

order as he might haA e passed or made if the 
case had originally been heard by him, and, if he thinks further 
inquiry or additional evidence on any point to be necessary, h e 

• (1882— S. 379 : 1872— S. 301, Para 1 and 1861— S. 383.) 



trate not 
to act unde 

562. 


Ravinsioamii Goundan v. Emperor, 
■i (1913) 14 Cri L Jour G42 : 21 Ind C.as 882 
(Cal), Autar Singh v. Emperor. 

Note 3. 

1. (1980) 1930 Cal 193 (198) : 31 Cri L Jour 


817 : 1930 Cri Caa 225, Emperor v. 
Dukari Chandra Karinakar. 

2. (1930) 1980 Cal 198 (198) : 31 Cri L Jour 
817 : 1080 Cri Caa 225, Emperor v. 

Dukari Chandra Kar7nakar . 
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may make such inquiry or take such evidence himself or direct 
such inquiry or evidence to he made or taken. 

Synopsis. 


Note No. 

Legislative changes. 1 

Power of the First Class Magistrate or 
Sub-divisional Magistrate to re- 
mand. 2 


Note No. 

Power of the First Class or Sub-divi- 
sional Magistrate to acquit. 3 

Appeal. 4 


Other Topics. 

Sections 380 and 562 — Comparison with Section 349. See Note 2, Pt. 1. 

1. Legislative changes. 

Section 380 of the Code of 1882 which dealt with the confirmation by 
Sessions Judges of sentences of imprisonment for a term exceeding four years, 
and transportation passed under Section 34, by the Assistant Judges and 
Magistrates, has now been omitted; such sentences now come before the 
High Court on appeal, under Scettion 408, Cl. (b). The present Section 380 is 
entirely a new one. 


2. Power of the First Class Magistrate or Sub-divisional Magistrate to 
remand. 

The first class Sub-Divisional Magistrate is not empowered to remand 
the case to the second class Magistrate who submitted the case to him under 
Section 562. Thus where a second class Magistrate finding the accused guilty 
of vcpluntarily causing grievous hurt under Section 325, Penal Code, sent the 
case to the District Magistrate under the proviso to Section 562, it was held that 
the order of the District Magistrate sending the case back to the second class 
Magisiratc on the ground that Section 562 did not apply to the case, was 
illegal. This Section enacts that the District Magistrate should pass such 
order as he would have passed if he had orieiiially heard the case, and a 
District Magistrate could not have sent the case to a second class Magistrate 
if he had originally heard it himself.^ 


3. Power of the First Class or Sub-divisional Magistrate to acquit. 

There is a dirt'crcncc of opinion on the question if the 1st class or 
Sub-Divisional Magistrate to whom a case is sent under the proviso to Sec- 
tion 562, is empowered to acquit the accused. 


Ii may be noted that in the analogous Section 349, where the trying Magis- 
trate who is not cmixjwercd to pass a sulficieinly severe sentence is required 
to submit the proceedings and forward tlie accused to the supcri«n- -Magistrate 
the trying Magistrate is to “record the opinion ’ that the accused deserves a 
more severe sentence than he can pass. Put in Section 562 the accused is 
“convicted" before he is forwarded to the superior Magistrate. Under Sec- 
tion 349, the Magistrate is empowered to i)ass -such judgment, sentence or 
order as he thinks fit or as is according to law." Under this Section such 
Magistrate “may pass such sentence or make such order as ho niiglu have 
passed or made if the case had been originally heard bv liini." In th7- under- 
mentioned ca^c* their Lordships of the Madras High Court observed as 


Section 380 — Note 2. 

1. (1008) 7 Cri L Jour 4-l9 (450): 4 Low Bur 
Bui 150, Emjicror v. AUlul Lai 
Skein. 


Note 3. 

1.(1933) 1933 M:ul 72.8 (729) : 57 Jfacl 65- 
1033 Cri Cas 1312:34 Cri h Jour 
104.5. I’uihc rrosec 2 itor v. Guravna 
Naiilii. 


Sec. 380 
Notes 
1—3 


Cr. P. C. 244 & 245 
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Sec. 880 
Notes 
8—4 


fellows’: — iu >1 ' 'I 

“ When a Magistrate; of the Second or Third. Glass submits proceedings under _Sec' 
tion 349, he does not convict but merely expresses the opinion that an accused person is guilty. 
But when a case is submitted under Section 562, a conivetion has first of all to be recorded 
and so when the proceedings reach the Magistrate for disposal under Section 380, that Magis- 
trate has to deal with a person who has been convicted and it is not a case of the referring. 
Magistrate having merely recorded the opinion that he ought to be convicted. Such opinion 
as the referring Magistrate expresses being that on the conviction, action should be taken under 
Section 562. It is our opinion that when an accused person comes before a Magistrate under 
Section 380, he can be treated only as a convicted person and that it is not permissible for the 
Magistrate acting under that Section to set aside the conviction and to acquit him. 

It has, however, been held in Upper Burma Judicial Commissioners 
Court^ that the power given to the Magistrate to pass such sentence as he 
would have passed if he had heard the case originaUy himself, enables him to 
acquit the accused. The same view is expressed, though as obiter, in an ^rlier 
case of the Lower Burma Chief Court^ and the Nagpur Judicial Commissioner’s- 
Court^ has adopted the views of the Burma Courts. Support^ is sought for 
this latter view in the power given to the Magistrate to take additional evidence 
or make further enquiry. On this point the Madras High Court in the said case 

observed as follows: — . „ . * 

“ It may be for the purpose of satisfying the Magistrate that it really is a case for 

applying Section 562. and possibly such evidence (additional evidence) might be taken with a 
view to seeing whether the conviction was correct. Even so. in our view. Section 380 does not 
allow a Magistrate to set aside a conviction.” 


4. Appeal. 

The sentence or conviction under 
a sentence or conviction by a first class 
qucntly an appeal from a conviction by 
Court of Session.' 


this Section is for purposes of appeah 
or Sub-Dmsional Magistrate. Conse- 
the first class Magistrate lies to the 


Sec. 381 


CHAPTER XXVIII. 

Of Execotion. 

OQ 1 * When a sentence of death passed by a Court of 
! Session is submitted to the High Court for 
pa!?ed“‘inde/ °sec- Confirmation, such Court of Session shall, on 
tion 376 . receiving the order of confirmation or other 

order of the High Court thereon, cause such order to be carried 
into effect by issuing a warrant or taking such other steps as may 

be necessary. 

Synopsis. 

Form of warrant of execution. Note No. 1 


• (1882-S. 381; 18^2-S. 301, Para 2; 1861-S. 383.) 


2. (1915) 1915 Upp Bur 12 h2): 29 Ind Gas 
663(663): 2 Upp Bur Rul 5o. Aft 
Thi nia V. Mi Kin. 

3 (1903) 8 Cri L Jour 476 (477, -178): 4 Low 
Bur Rul 277. Morali v. Emperor. 

4 . (1918) 1918 Nag 241 (242). Bhikari Chamar 


V. Emperor. 


1. (1915) 


Note 4. 

1915 Bom 263 (263) : 31 Ind Cas 338 
(339): 16 Ori L Jour 780, Emperor 
V. Bhimappa. 
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1. Form of Warrant of execution. 

4 

As to the form of a warrant of execution of a sentence of death, see 
Form 35, Schedule V. As to the form of a warrant where the sentence is 
commuted to one of transportation or imprisonment, see Form 36, Schedule V., 
infra. 


If a woman sentenced to death is found to be 
pregnant, the High Court shall order the 
execution of the sentence to be postponed, and 
may, if it thinks fit, commute the sentence to 
transportation for life. 

Synopsis. 

Power to postpone. Noto No. I 



Postponement o f 
capital sentence on 
pregnant woman. 


Sec. 361 
Note 1 


Sec. 382 


Other Topics. 

Posvor only to High Court. See Note 1, Pt. 1. 

1. Power to postpone. 

The power of postponing the execution of the sentence of death passed 
on a woman, who is found to be pregnant, should be exercised only by the 
High Court. ^ It may either postpone the execution till after the delivery of 
the child, 2 or, if it thinks fit, commute the sentence to one of transportation 
for life.® 




383.t ^Vhere the accused is sentenced to transportation 

Execution of sen- impi'isomuent m cases other than those pre- 
tences of transporta- vldod foi* by Soctioii 3Sl, the Court passing the 

in“Mher”caser"™^"* Sentence shall forthwith forward a warrant to 

the jail in which he is, or is to be, confined, and, 
unless the accused is already confined in such jail, shall forward 
him to such jail, with the warrant. 

Sy7topsis. 


Note No. 

“Sentenced to transportation." 1 

"Shall forthwith forward a warrant to 


the jail." 
when a sentence 
i mprisonment 


Note No. 


2 

of transportation or 
commences. 3 


Sec. 383 


302. 


• (1882— S. 382; 1872 — S. 306; 1861 — Nil.) 

t (Code of 1882— S, 383— Same.) 
(Code of 1872— S, 302, Para. 2.) 


U the accused person is sentcnccfl to transportation, imprisonment 

Warrant of ex, 'culton. or wliippiug, the Court shall forthwith forward him. with a 

. execution of the sentence, to the olticer in' char-o 

of the jail of the district in which the Iri.il was hehl. • • . 

• .. 1 .. 

(Code of 1861 — Nil.) 


Section 382 — Note 1. 

1. (1379) 2 Weir 4U (112). JlvjU Court Pro- 

ceeditK/s. 4th June 1379, Extra 
No. 10- 

2. (18C1) Suth W R Gap Cr 1 (1). Queen v. 

Mus^auial Churbhurnce. 


(1371) l.j Suth W R Or OG (GGJ, Empress 

V. Panh'C Aurti!. 

3. (See also (I KG')) 3 Suth W R Or 15 (15), 
E>npre<^ v. 'J’epon. 

(1873) I'il'i I’nn Ro Cr No. 31 (p. 83) 
.Vuss’Tnnnal Malali v. Crotrn.] 



1948 


Execution 


Sec. 383 
Notes 
1—3 


Other Topics. 

Power of Court to grant bail but not to sus- police custody— Illegal. See Note 3, Pt. 4. 

pend its own sentence pending appeal. Sentence of imprisonment m police look-up 
See Note 3, P-N (2). illegal. See Note 2, Pt. 2. 

Sections 58, 59 and 611, 1. P. C. See Note 1. Sentence to follow and not precede conviction. 
Sentence for period already undergone in See Note 3, Pts. 3 and 3a. 

1. “Sentenced to transportation.” 

A sentence for transportation may, under various Sections of the Penal 
Code, be either for life or for a lesser period. See Sections 59 and 511 of the 

Penal Code.^ 

When an offender is sentenced to transportation, he should, under 
this Section, be forwarded with a warrant to the jail in which he is or is to be 
confined and, by virtue of Section 58 of the Penal Code, he will be deemed to 
be undergoing the sentence of transportation during the period of his im- 
prisonment prior to actual transportation. 

Under Section 368, sub-section 2 of the Code a sentence of transporta- 
tion should not specify the place to which the person sentenced is to be trans- 
ported. 


2. “Shall forthwith forward a warrant to the jail.” 

Under Section 541, sub-section 1, infra, the Local Government has to 

appoint the place wherein any person liable to be imprisoned or committed 
to custody under the Code is to be confined, and. under this Section the Court 
passing tile sentence should fortlnvith forward a warrant to the jail ^ which 
the accused is or is to be confined. ^ The words "jail and prison do no 
include a police lock-up, and the Magistrate has no power to sentence an often- 
dcr to suftcr imprisonment in a police lock-up* 


3 When a sentence of transportation or imprisonment commences. 

There arc three cases under the Code in which a sentence of imprison- 
ment or transportation may commence on a future date: — 

1. Where a person is convicted of two offences at one trial and t 
Court sentences him to suffer imprisonment or transportation 
fnr rarh of the offcnccs, the sentences to run consecutively 


(Section 35). . . , 

2 Where a sentence of imprisonment or transportation is passea 

on an escaped convict and the new sentence is not severer m 

its kind than the sentence the convict was undergoing when 

he escaped (Section 396.) . 

3. Where a sentence is passed on a person already undergoing 

a sentence of imprisonment or transportation (Section 39/;. 


Section 383 — Note 1. 

[Sec the undermentioned cases 
{lOOD 1 Cri L Jour 89 (90) : 1903 Pun Re 
Cri No. 31, Arura v. Emperor. 

( 1852 ) 5 Mad 28 (29), Kunhussa v. im- 

(1901) 1901 pun Bo Cri No. 27 (page 86), 
Salar IJaksh v. Emperor. 

(18C5) 2 Sutb W R Cri 1 (1), Empress v. 
“MootUec Korn. 

(18G5) 3 Sutb W R Cri 44 (44), Empress v. 
Tonooram Malu. 


(ISG6) 5 Sutb \V R Cri 44 (44). 
Shonaullah.] 

Note 2. 

1 (1902) 29 Cal 286 (297) (F B), In re Horace 
' Lyall. Court as Court of reference 
may forward oficndor to any jai 
within its jurisdiction as Court or 
reference. 

2. (1914) 1914 Low Bur 156 (157) : 7 Low Bur 
Rul 62 : IS Cri L Jour 10, Emperor 

V. Po Thin. 
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In all other cases a sentence of transportation or imprisonment will 
commence from the time it is passed ; ^ and the Court has no power to direct 
that such sentence should commence on a future date.^ Nor has the Court 
power to make a sentence precede a conviction.^ The reason is that a sentence 
should follow and not precede a conviction.^* Thus it is illegal to sentence an 
offender for the period already undergone by him in the police custody.'* 

A sentence of transportation or imprisonment should be definite in 
respect of each offence.® 

334.* Every warrant for the execution of a sentence of 
_ imprisonment shall be directed to the officer in 

rant for execution. charge of the jail, or other place in which the 

prisoner is, or is to be, confined. 

Synopsis. 

Warrant for execution of a sentence. Note No. 1 


• (Code of 1882— S. 384— Same.) 


303. Every warrant for the commitment of a person to custody shall be in writing and 

signed and sealed by the Judge or Magistrate who issues it, and 
shall be directed to some jailor or other officer or person having 
authority to receive and keep prisoners, and sh.all bo in the Form (C 
or D as the case may be) given in the Second Schedule to this Act or 


Form and direction of 
warrant of com7nitment. 


to the like effect. 


Warrant of commitment 
hoio to be directed, etc. 


(Code of 1861— S. 222.) 

222. Every warrant for the commitment of a person to cus- 
tody shall be directed to some jailor, or other officer or person 
having .authority to receive and keep prisoners, and shall be in the 
Form (C) given in Appendix, or to the like effect. 


Note 3. 

1. (ISGO) 12 Suth W R Cri -17 (IS), In re 

KisJien Soondcr Jihatlaclinrjcc, 

(1880) 7 Cal L R 323 (308). In re OUhoi, 
Kumar. 

(1917) 1917 Low Bur 159 (169) : 17 CrI L 
Jour 480(480), •SAin Taunij v. Km* 
peror. See alsoSoclioa 54l, 

2. (1808-1800) 4 Miid H C 11 App 1 (2) (Noto), 

llvjh Court I'roceedin'js, \lth Janu- 
(ir\i 18G8. Tlio Court c.annot sus- 
pend its own sonteuco pending ap- 
peal. 

(1800-1870) 5 Mad II C U App 1 {:), JHoh 
Court }‘rncccdin(js, 2f>thOctolcr 18G9. 
The Court cannot suspend its own 
sentence pending appeal. 

[See however (1881) 7 Cal LR 393 
(395). In this case the Magistrate 
granted l>ail to enable accused to 
prefer appeal- //c?d, that the sen- 
tence was not to be considered 


thereby to bo one which is to take 
effect ill future and is, therefore, not 
illegal.] 

3. (1893-1900) 1893-1900 Low Bur Rul 42 (13), 

Kmprrss v. A'.m Po .12 

3a (1933) 1933 Bang 28 (28); 34 Cri L Jour 
■447 : 1933 Cri Cas 275, K mperor v. 
2s (la I’o Min. 

(1923) 1023 Lah 101 (105) : 23 Gri L Jour 
593, iJhajKjar Ahan v. Fmiwror. 
(1897) Rataulal 892 (893), Fuixmcss v. 
Sadu. 

4. (1897) Ratanlal 892 (893), Eiewrcs.v v. 

t>adu. 

(1907) 5 Cri L Jour 217 (218) (l.U,). 

V. Kin jtt'ror. 

(1908) 7 Cri I, Jour 453 (453) ; 4 Low Bur 
Kul 1.52, J-Jut peror v. Tha Hmiai. 

5. (18C8-G9) 4 Mad U C R .App ‘.>7 (27). 

Court ]:rncccdinr)s, Iblh I anua'ru 
1800. 

(18G4) Suth \V R Cap Cri 35 (35,30), (^hu'Cn 
V. Vranchand Ousnival. 


Seo. 383 
Note 3 


Sec. 384 
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Seo. 384 
Note 1 


Seo. 385 


Sec* 386 











* 
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Other Topics. 

Separate ^var^ant for each accused. See Note 1, Pt. 1. 

Warrant to jailor. See Note 1. 

1. Warrant for execution of a sentence. 

A separate warrant for the execution of a sentence of imprisonment 
should be issued in respect of each offender,^ and where the offender is to be 
confined in a jail, it should be lodged with the jailor (Section 385). 

385 .* When the prisoner is to be con- 
fined in a jail, the warrant shall be lodged with 
the jailor. 


.1 


Warrant with 
whom to be lodged. 



Whe ney e r an 
offender is sen- 

levToynne/”' teBced to pay a 

fine, the Court 

passing the sentence may, in its 
discretion, issue a warrant for 
the levy of the amount by dis- 
tress and sale of any moveable 
property belonging to the 
offender, although the sentence 



(1) Whenever an 

offender has been 
Warrant for sentenced to nay a 

levy of fine. . ,, /~i 

fine, the Court pas- 
sing the sentence may take action 
for the recovery of the fine in 
either or loth of the foTloiving 
ways, that is to say, it may— 


• (Code of 1882— S. 385— Same.) 

(Code of 1872— S. 304.) 

304. The warrant of commitment shall be lodged with the 

Warrant with vhom to jailor, if bo be in the jail; and if he bo not in the jail, with bis 

he lodned. deputy. . , a j 

If the jailor has no deputy, the warrant may be lodged witu 

any officer of the jail then being in the jail. 

(Code of 1861— S. 223— Same as that of 1872 Code.) 


t (Code of 1882— S. 386— Same.) 

(Code of 1872— S. 307, Para. 1.) 

307 Whenever an offender is sentenced to pay a fine the Court which sentences him 

may issue a warrant for the levy of the amount by distress and sale 
Lew of fine. of any moveable property belongingito the offender, whether or not the 

offence be punishable with fine only, and. whether or not the sen- 

ten re directs that, in default of pavmentof the fine, the offender shall suffer imprisonment. 

• • • 


(Code of 1861— S. 61.) 

61. In every case in which an offender is sentenced to a fine, it shall be competent to 

the Court which seutcnccs such ofleudcr, whether or not the offenca 
Tew of fines be punishable with fine only, and whether or not the sentence 

• J ■ directs that, in default of pajroent of the fine, the offender shall 

...fic- imprisonment, to ssne a warrant for the levy of the ;tn,o“nt by distress and sale of any 
iiioveablo ijropcrty belonging to the offender which may be found within the jurisdiction of th 
Magistrate of the District. 


Section 384 — Note 1. 

1 . (1867) 7 Suth W R Cr 2 (2), v. Kali Churn Gangooly. 
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•directs that, in default of pay- Seo. 389 

ment of the fine, the offender - 

ehall be imprisoned. 

(a) issue a warrant for the 
levy of the amount hy attachment 
and sale of any moveable pro- 
perty belonging to the offender ; 

(b ) issue a warrant to the Coh 
lector of the District authorizing 
him to realize the amount by exe- 
cution according to civil process 
against the moveable or immove- 
able property^ or both^ of the 
defaidier : 

Provided that^ if the sentence 
directs that in default of payment 
of the fine the offender shall be 
imprisoned^ and if such offender 
has undergone the whole of such 
imprisonment in default^ no 
Court shall issue such warrant 
unless for special reasons to he 
recorded in writing it considers 
it necessary to do so. 

(2) The Local Government 
may make rules regulating the 
manner in which warrants under 
subsection (1), Claiise (a)^ are 
to he executed^ and for the sum- 
mary determination of any 
claims made by any person other 
than the offender in respect of 
any property attached in execu- 
tion of such warrant. 

(3) Where the Court issues a 

warrant to the Collector under 
sub-section (1), Clause (h), such 
ivarrant shall be deemed to be a. 
decree.^ and the Collector to be 
the decree-holder^ within the 
meaning of the Code of Civil 
Procedure, and the near- 

est Civil Court by tvhich any 
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Sec. 396 
Note 1 


decree for a like amount could be 
executed shall^ for the jyurposes 
of the said Code^ be deemed to be 
the Court which passed the 
decree^ and all the provisions of 
that Code as to execution of de- 
crees shall apply accordingly : 

Provided that no such war- 
rant shall be executed by the 
k arrest or detention in pj'ison of 
the offender. 


Synopsis. 


Note No. 


Amendments in 1923. 1 

Recovery of fine. 2 

“Has been sentenced to pay a fine." 3 

Offender undergoing whole term of 

imprisonment — Levy of fine. 4 

“Court passing the sentence.” 5 

“May take action.” 6 

Execution against immovable property. 7 

Priority over other debts. 8 


Note No^ 


Death of offender. 9 

Attachment of moveable property — 

Clause (a). 10 

“Belonging to the offender.” 11 

Claims to property attached under sub- 
section I (a). 12 

Execution according to civil process — 

Sub-section 1 (b). 13^ 

Revision. 14 


Other Topics. 


Ability but unwillingness to pay 6ne — 
Sufiicient special reason. See Note 4, 

rt. 1. 

Abkari Act. See Note 2, F-N (4). 

Applicability to Section IG, Punjab Land 
Alienation Act. See Note 13, Pt- 2. 
Applicability to all Acts, Regulations, Rules 
or bye-laws. See Note 2, Pt. 4. 
Applicability to recoveries under Local Boards 
Act. See Note 2. Pt. 7. 

Applicability to Section 489. See Note 2, 
Pt. 5. 

Comparison with S. 517 — Discretion. See 
Note G, Pt. 1. 

Court includes successor. See Note 5, Pt. 2. 
Death and liability of property of deceased. 

See Note 9 ; Note 11. Pt. 2. 

Deposit by surety for appearance not liable 
for fine. See Note 11, Pt. 1. 

Direction of payment to complainant — Still 
Crown debt. See Note 8, Pt. 2. 
Executing Court not to question warrant. 
See Note 13. Pt. 3. 

Fine — To be specific as to each offender. See 
Note 3, Pt. 2. 


Pino written off — No bar. See Note 2, Pt. 2a. 

Form. See Note 14. 

General Clauses Act. See Note 2, F-N (4). 

Joint hues on several accused. See Note 3, 
Pt. 3 and F-N (3). 

Legislative changes. See Notes 1, 4, 7, 10 
and 12. 

Non-applicability to Dekhan Agriculturists' 
Relief .Act, Section 22. See Note 13, Pt. 1. 

Refund of fine. See Note 4, Pt. 2. 

Section 547. See Note 14, Pt. 2. 

Section 88. See Note 12, Pt. 5. 

Sections 03 to 70, I. P. C. See Nolo 3, 
Note 9. 

Section 64, 1. P. C. — When bar to recovery 
of fine. See Note 2, Pts. 1 and 2. 

Sections 148 and 250, Court-fees or process 
fees under S. 54C-.V. See Note 2. 

Simultaneous execution. Sec Note 7. 

Suspension of imprisonment in default of 
fine. See Note 2, Pt. 3. 

Surplus sale proceeds — Tangible moveable. 
See Nolo 10, F-N (1). 

Warrant on report of Railway Inspector as to 
damage — Illegal. See Note 8, Pt. 1. 


1. Amendments in 1923. 

This Section has been newly substituted for the old Section 386. me 
material changes introduced are as follows: 

1. The word ‘attachment’ has been used in place of the word ‘dis- 

tress.* 

2. A warrant for the levy of the fine may now be issued for execu- 
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tion according to civil process against the moveable as well as 
the immoveable property of the defaulter. 

3. Where the offender has undergone the whole of the impri- 
sonment awarded in default of payment of fine, no warrant 

against his properties should issue unless for special reasons 
in writing. 


2. Recovery of fine. 

Section 64 of the Penal Code provides that whenever an offender is 

sentenced to pay a fine, with or without imprisonment, it is competent to the 

^urt to direct that, in default of payment of such fine, the offender shall suffer 

imprisonment for a certain period. The undergoing of such imprisonment does 

not, however, operate as a discharge or satisfaction of the order for payment 

of the fine, which may, nevertheless, be levied in the manner prescribed by 
this Section,! i. e. 

1. by attachment and sale, under the provisions of this Code, of the 

moveable property of the offender, or 

2. by execution by civil process against his moveable or immove~ 

able property or both, or 

3. by both the above methods. 

There are, however, two limitations subject to which the above pro- 
cedure is to be adopted, viz. 

1. Where the offender has undergone the whole term of imprison- 

ment, no warrant should be issued for levy of the fine e.xccpt 
for special reasons to be recorded. 

2. No fine can be levied after the period of si.x years after the pass- 

ing of sentence, or, where under the sentence the offender is 
liable to imprisonment for a longer period than si.x years, then 
at any time after the expiration of the period.^ The mere fact, 
ho\\evcr, that the Court has written off a line as irrecoverable 
IS no bar to its taking action under this Section within the said 

period if it subsequently appears that the offender lias acquired 
the means of paying it.2‘ 

Where an offender is sentenced to pay fine only and to imprison- 
ment in delauli of payment thcrcot. the imprisonment may be 

suspended to enable the offender to pay the fine in instalments 
or on a future datc.^ 



The provisions of this Section have been dec 
(a) to the lc\y of all fines imposed under 
Regulation, Rule, or byc-lau'. in the 


la red to apply 
the authority of any 
absence therein of 


Act. 

any 


Section 386 — Note 2. 

1. (1901) 2.9 .Ail 497 (498), J'.mpiror v. Sn<m'n. 
(1875) Katiinlal 91 (92), hen v. iiulai 
Vhnnd. 

(18G5) 3 Sutb \V li Cr Letters 19 (19). 

(1865) 3 Suth W R Cr Letters 21 (21). 

(18C5) 3 Siith AV K Cri Cl (02), v. 

M Oil oosoodundci/. 

(1683) C All 01 (01), v. Asnhnr. 

Under Act VIII of 18S2and Act XLV 
of 1800 simple iniprisonuient ordered 
for default of fine was provided for 


as a process for enforcement of linos. 
2. [See Section 70 of the Peiml Code.) 

[See also (1884) Ratuul.il -_07 (207) 
(•'nnu SnJ.hn v. hnvi. The ll.n.ility 
for .my sentetK-o of iinj i isonmeut 
awarded in dofaull of pavjnent of 
fine continues, houevor. after the 
exinratiosi of tlio .six yours.] 

2a(190G) 1 Cri L Jour 401 (i04) (All), Lntiful 

Y. 

8. [See Scctieij JgS, ^Hfra.\ 
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specific provision to the contrary.* 

(b) to the recovery of the amount of maintenance ordered to be paid 

under Section 488, infra,^ 

(c) to the recovery of all moneys ordered imder this Code to be paid, 

but for which no method is expressly otherwise provided for.® 
Thus the recovery of compensation amount ordered to be paid 
under Section 250, or of costs ordered to be paid under Sec- 
tion 148, or of the Court-fees or process-fees ordered to be 
paid under Section 546-A, may all be recovered in the manner 
provided by this Section, 

(d) to the recovery by the Local Board under Section 221 of the 

Madras Local Boards Act, of any fee, toll, compensation or 
damages due to it."^ 

Where money found on an accused person at the time of his arrest is 
taken and placed in the custody of the Court, it has been held that the Court 
at the time of convicting and sentencing him can impose a fine and order that 
the fine should be recovered by confiscation of the money under Section 517.® 

3. “Has been sentenced to pay a fine.” 

See Sections 63 to 70 of the Penal Code. 

Before a warrant can be issued under this Section it is necessary that 
the Court issuing the warrant should have sentenced the offender to pay o fitte^ 
A Court cannot, for instance, issue a warrant, merely on a report of a Rail- 
way Traffic Inspector, to the effect that damage has been done to the Railway 
carriage and that it should be recovered.^ 

A sentence of fine should be specific as to each offender fined.® It is iwt 
proper to sentence two or more offenders to pay a fine jointly.® 


4. Offender undergoing whole term of imprisonment— Levy of fine. 

Under the Section, as it stood before the amendment of 1923, the Court 
could issue a warrant for the levy of fine even though the offender liad under- 
gone the whole term of the imprisonment. Under the present Section as now 
amended, a warrant should not issue for the levy of fine in such cases unless for 


•1. rfoncral Clauses Act (X of 1S97), S. 25; 

The Bengal Ooneral Clauses Act (Act I of 
1899), S. 2C; 

Bombav Goueval Clauses .Vet (Act I of 
1904). S. 20; 

Tho United Provinces General Clauses Act 
(Act I of 1004), S. 25; 

The Punjab General Clauses .Vet (Act I of 
1898). S. 23; 

The Burma General Clauses Act (Act I of 
1898), S. 25; 

Assam General Clauses Act (.-Vet II of 1015), 


S. 28: 

Tho Central Provinces General Clauses 
Act (Act 1 of 1911). S. 24; 

Regulation III of 1870. S. 35; and 
Regulation 111 of 1901. S. 01. 

[Soo however (1872) 17 Sutb W R 
Cri 7 (8), Government v. Junijlce 
XicUlar. S. 5 of General Clauses 
Act 1SC8 applies to fines imposed 
under any Act thereafter to bo pas- 
sed and has no application to tho 


.Abkari Act.] 

5. Section 488, sub-section 3. 

6. [See Section 547. infra.'] 

7. (1923) 1923 Mad 275 (275) : 24 Cri L Jout 

464, Jn re Punca. 

8. (1034) 1934 Bom 103 (194) : 1934 Cri Cas 707 : 

35 Cri L Jour 1344, Samant, In re. 
Note 3. 

1. (1929) 1929 Pat 108 (109): 30 Cri L Jour 

635, Abdul V. Majid Muherjee. 

2. (1860-70) 5 Mad II C Rul App 5 (5), 

High Court Proceedings, 11th Nov. 
1860. 

3. (1917) 1917 Cal 348 (359): 18 Cri L Jour 

945: 44 Cal 1025 (1060-1063) (F B), 
.4j«rt/a Lai Bose v. Corporation of 
Calcutta. 

(1875) Ratanlal 90. Where a joint sentence 
of fine was passed against several 
persons and one of them paid the 
fine but the conviction was reversed 
in dppe^li th© joint and several 
liability of the others revives. 



Execution 


1955 


special reasons to be recorded. But where the offender has been committed to 
jail for failure to pay the fine but the full terra of imprisonment for default 
has not been completed, still the proviso does not apply and a warrant 
can be issued. Moreover, the proviso only forbids the issue of a warrant after 
the imprisonment in default of fine has been served; it does not require that 
where a warrant has been issued it must be withdrawn if the imprisonment 
in default of fine has been served for the full period.i^* But in dealing with such 
warrants the Court should follow the policy underlying the proviso ; so that 
if there are special reasons for withdrawing the warrant the Court should 
withdraw it.^^ Where an offender having the means of paying the fine cliooses 
to undergo imprisonment rather than pay the fine, it is a sufficient special rea- 
son wliich will enable the Court in its discretion to order that the fine may 
be levied, notwithstanding tliat the offender Iras served the full term of im- 
prisonment ordered for default of payment of the fine.^ 

Where an offender sentenced to fine and to imprisonment in default, 
paid a portion of the fine, but the fact not having been communicated to the 
jailor, he had to serve the whole term, it was held that the Court liad no 
jurisdiction to refund the fine, but that the party should apply to the Local 
Government for a refund.^ 

5. “Court passing the sentence. ’ 

The power to levy a line is restricted to the Court passing the sentence,'^ 
It may bo exercised either by the Judge or Magistrate who passed the sentence 
or by his successor in office.^ 

See Section 389, infra. 

6. “May take action. ’ 

Where an offender has been sentenced to fine and to imprisonment 
in default of pa>anent of the fine, it is not imperative that the. Court should take 
action in all cases. The words "may take action” show that it is in the discre- 
tion of the Court to do so or not. But where an order for payment of monev 
has been made under the Code, Section 547. infra provides that the amount 
shall be recoverable as if it were fine, and it has been held that the Court has 
no discretion in such cases to refuse to take action under this Section for the 
recovery of the amount.^ 


7. Execution against immoveable property. 

Previous to the '\mcnding Act of 1923. ihero was no provision for 


Note 4. 

V.m Cal ,'ilG (517) : 19.3.5 Cri Ca.s 0.3.3: 
30 Cri L .Tour 12G7, Kil Kanthn I’al 
V. /.t'rtA/m 1‘nl. 

11(1935)1035 Pom IGO flCl): .59 Pom 350 ; 

1935 Cri C:i3 320: 3G Cri L Jour 
1034 . Knsinnth JPiacar- 
thi V. Emperor. 

Ic (19351 19.35 hoin IGO (IGl): 1935 Cri Cas 
320: .30 Cri I. Jour 1034: 59 JJom 
’.50. Dvjamhar Uhai'nrthi 

1. Stattin^nt of Objects aiul Re.'isous, 1921. 

fSeo also (1935) 1935 Boin IGO (IGl): 
;G Cri L Jour 1034: 1935 Cri Cas 
320: 59 Pom 350, Dittambar Kasi- 
I'.ath EJuivortni v. I’'}u peror. 


Orounfls for withdrawing warrant 
mentioned.] 

•2. (186C-G7) -4 Boin H C R Crown Cases 37 
(38). i?<v/ V. Xatha Mzda. 

Note 5. 

1. (1870) Ratanlal 35, Snfora Session's Judge's 
Letter. 

•2.(1308) 9 Suth W R Cri .50 (.50). rhur.uer 
Cnomar Milter v ^^o(ino.-■o,<tlen I\'>, 
(1SG5) 3 Suth W R Cri I.ettor- 9 (9). 

Note 6. 

1. (1923) 1923 Pat 57 (.^7): 24 Cri J. Jour IJ... 

llarcnclr'i Krishna I'-X'jlii v. ]:n'- 
luiiinr 

(IS72-189-2) 1872-1S92LOW Bur Pul COG 
(CO('), G07). V. 

Sr. Clair 
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attachment and sale of immoveable property of the offender for the purpose of 
realising a fine and it was held that a sale of immoveable property for recover- 
ing a fine conferred no title on the purchaser as the sale itself was without 
jurisdiction.^ Clause (b) now enables the Court to proceed against the immove- 
able properties belonging to the offender. This, however, can only be according 
to civil process and not as provided in this Code. The Court also has power 
to issue a warrant for attachment and sale of moveable property and simultane- 
ously to order execution against immoveable property according to civil process. 

8. Priority over other debts. 

A fine imposed or an order for payment of money passed, by a Criminal 
Court is a debt due to the Crown, — and as a Crown debt it takes precedence 
over ordinary contract debts. ^ The character of the Crown debt is not lost 
even though there is a direction that it should be paid over to the complainant.^ 

9. Death of offender. 

Section 70 of the Indian Penal Code provides that the death of the 
offender shall not discharge from the liability for fine, any property which 
would, after his death, be legally liable for his debts ; and therefore a warrant for 
the levy of the fine may be issued under this Section even after the death of 
the offender, against properties in the hands of his legal representatives.^ 


10. Attachment of moveable property— Clause (a). 

Prior to the Amending Act of 1923, the Section used the word “distress 

and Form No. 37 of Schedule V contained the words “Make distress by 
seizure." As the words “moveable property" were used in the Section as being 
the subject of ‘distress’ that is, actual seizure it was held that only tangible^ or 
Corporeal moveable property capable of being sci:icd could be proceeded against 
by way of distress and not such property as debts or choscs in actioiP which 
could not be ‘seized.’ It was also held that a share or interest in joint moveable 
property could not be seized and therefore could not be distrained under the 
Section^ though a share or interest in joint property could be attached under 

Note^ {ISOS) 20 Cal Empress v.Sitanath 


1. (1921) 22 Cri L Jour 399 (399); 61 Incl Gas 
527(527) (Lab). Madari v. ^^chrdifl. 
[Sec also (1892) 20 Cal 478 (481). 

V. Sitannth Milra. 

(180S) 5 Tiom TI C R Crown Cases 63 
(64), l!c<j. V. Lallu Karn'or."] 

Note 8. 

1 . (1876) 2 E^c D 17 : 46 L J Kx. 73 : 35 L T 

858, In re Arthur Heavens Smith. 
(1918) 1018 Mad 1111 (1112): 40 Mad 767 
(769. 774. 775); IS Cri L Jour 426, 
I'ichu Vaclhinr v. The Secy, of State. 

2. (1918)1918 Mad 1111 (1112) ; 40 ^[ad 767 

(775): IS Cri L Jour 426. IHchu 
Vadhinr v. The Secy, of State for 
India in Council. 

Note 9. 

l.(lS78) 2Rom 564 (567), Emperor v. Don- 
yaji. 

(1S6S-G9) 5 Bom 11 C B Crown Cas 63 (61), 
Hey. V. Lailu Knricar. 

The foiloH'iny cases, which u'crc decided 
with reference to old S. 386, arc no lonyer 
of any importance '- — 


Alitra. 

(186S-G0) 5 Bom II C R Crown Cas 63 (64), 
llcy. V. Lallu Karxoar. 

(1865) 4 Suth W R Cri Letters 6 (6). Under 
S. 70 Indian Peual Code even im- 
moveable properties of offender will 
be liable for payment of tine after 
death of offender. 

Note 10. 

1. (1917) 1917 Mad 748 (748) : 18 Cri L Jour 1, 

Sccy. of Stale v. Senyammal. 

(1918) 1918 Mad 1111 (1114) : 40 Mad 767 
(768. 772) ; IS Cri L Jour 426. Fichu 
Vadhinr V. Secy, of State. Surplus 
sale proceeds in the hands of ft 
mortgagee under power of sale is 
not a debt but tangible moveable 
property and could be attached 
under S, 386. 

2. (1802) 20 Gal 478 (479), Empress v. Sita- 

nath Mitra. Only moveable property 
of which the offender was the sole 
owner could be attached under 
S. 366. 
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Section 88, ante by the issue of a prohibitory order or the appointment of a 
receiver 2^ The substitution in the present Section of the word ‘’attachment” 
for the word “distress” shows that even a debt due to or a share in joint, 
moveable property belonging to an offender could be attached.^ Sub-section 2 
provides that the Local Government may make rules for regulating the manner 
in which the attachment is to be made. In the absence, however, of any such 
rules the question arises as to the mode in which an attachment of a debt or 
share in joint moveable property is to be effected. It has been held in the 
undermentioned cases'* that an attachment by seizure cannot be made of such 
property. According to the High Court of Madras^ the proper course in such 
cases is to follow the principle adopted in the Civil Procedure Code and to 
proceed under Order 21, Rules 46 and 47. 

The High Court of Patnac and the Judicial Commissioner's Court of 
Sind" have expressed the view that the better method to adopt in such cases 
would be to proceed under Clause (b) rather than Clause (a) of the Section. 

Under this Section, any property belonging to the offender can be 
attached. The provisions of the Civil Procedure Code e.xempting certain pro- 
perty from attachment and sale do not apply to criminal Courts.® 

Salary not yet drawn by the offender is not moveable property within 
the meaning of this Section.^ 


11. “Belonging to the offender.” 

The Court has power under sub-section 1 ^a) to attach only moveable 
property belonging to the offender, and therefore cannot order the attachment 
of the money deposited by a surety for the appearance of the offender, in 
execution of a sentence of fine passed against the offender. ^ Similarly, where 
joint moveable property passes by survivorship to the other members' of the 
family on the death of the person, such property cannot be attached as it is no 
longer property of the person in the hands of the other members.- 


(1876) 2 Weir 442 (443), JWqIx Court Pro- 
ccedings, 16^/{ of Februory 1876. 

2ri (1017) 1917 Mad .360 (367,368): 39 Mad 
831 (833) : 17 Cri L .Tour 296 (F B). 
Secy, of State in Co«>ici/ v. llanga- 
stramy Iyengar. 

3. [See (1926) 1926 Bom 103 (104. 105) : 49 

Bom 906 ; 27 Cri L Jour 6.52, Shir- 
Hnya-ppa IlijapiJa Tubchi v. Gur- 
linyara Pasappa, (Per Fawcett, J.)] 
[But see (1933) 1933 Nas 218 (248. 
249) : 1933 Cri Cas 932 : 29 N.ag L K 
320 : 34 Cri L Jour 12G3, Shratcau 
V. FtHperor."] 

4. (1933) 1933 Cal 402 (404) ; 1933 Cri Cas 

,580 ; 00 Cul 932 : 34 Cri L Jour .503, 
Kmperor v. Prautallta Bhttsnn Pay. 

(1'<.33) 1933 Cal 401 (402) : 1933 Cri Cas 579: 
60 Cal 851; .34 Cri L Jour .579. Man- 
uiathatiath Kundu v. Kmperor. 
(1932) 1032 Mad 538 (.510): 1932 Cri Cas 
.506 : .5.5 Mad 1041 : 33 Cri I, Jour 
622, Marhia Narasanna v. Kuipe- 
ror. 

(1932) 1932 Pat 292 (293); 1932 Cri Cas 764: 
12 Pat 29 : 83 Cri B Jour 872 (S B). 


liojendra Prasad Misser v. Empe- 
ror. 

(1933) 1933 Nag 248 (248, 249) : 1933 Cri 
Cas 932 : 29 Nag L R 320 : 34 Cri 
L Jour 1263, Sliraican v. Kmperor. 

5. (1932) 1932 Mad 538 (540): 1932 Cri Cas .566; 

55 Mad 1041 ; 33 Crib Jour 022. Ma- 
rina Xnrasanna v. Kmperor. 

6. (1932)1932 P.it 212 (213) : 1932 Cri Cas 

403 : 33 Cri L .Tour 671. Sahadco 
Sinyh V. llam Kishun Singh. 

7. (1933) 1933 Sind 43 (44) ; 1933 Cri Cas 189 : 

34 Cri L Joiir 3.54, Pritam Das M an- 
yarnm v. Kmperor. 

8. (1889) 1889 Pun Re Cri No. 3 (pa-o 7). 

Sirdar Raghnbir Singh \. '^Mda 
Singh. 

0. (1934) 1934 R.ang 82 (83) ; 19.3! Cri Ca.s .511, 

^faung Soe Jllain-j v. Ma Thcin 
Khin. 


Note 11. 

1. (1921) 1921 .All 71 (71) : 22 Cri L Jour 714, 

Oirdhari Lai v. Kmperor. 

2. (19.32) 1932 Pat 301 (301); 1932 Cri Cas 77.3 

33 Cri L Jour 958 (FB), Pamchandcr 
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It is the duty of an officer entrusted with the execution of a warrant of 
attachment to ascertain by all possible means whether the property belongs to 

the offender.^ 


12. Claims to property attached under suh-section 1 (a). 

Under the Section before the amendment there was no provision for 

the determination of claims which might be preferred to the property attached, i 
but the Court had however to satisfy itself that the property attached belonged 
to the offender.2 in cases of doubt it was held that the proper procedure was 
to stay the sale to enable the claimant to establish his title to the property in 

a civil Court.^ 

Sub-section 2 of the present Section now provides that the Local 
Government may make rules for the summary determination o/ any claims that 
may be made in respect of the property attached under sub-section 1 (a) and it 
is the duty of the Court in such cases to hold a proper inquiry into the title 
of the claimant.^ In the absence of such rules, it has been held that the proce- 
dure prescribed for the inquiry into claims under Section 88 of this Code 

should be adopted.^* 

The summary procedure for the determination of claims under sub- 
section 2 applies only during the subsistence of the attachment. Where, there- 
fore, money is attached and credited to the Government, an application for 
the refund of the money by the Government does not he, the reason being 
that the attachment must be deemed to be put an end to as soon as the- 
money is credited to the Government.® 


13. Execution according to civil process— Sub-seotion 1 (b) :„rn„ve- 

Where it is sought to execute a sentence of fine against the immove 

able property of the offender or against such moveable property as cannot be 

anached by seizure under sub-section 1 (a) the better procedure is to issue 

a warrant as provided under sub-section 1 (b) for execution accoiding to 

‘civil process Sub-section 3 provides that such a warrant should be deemed to be 

a decree and the Collector to be the decree-holder and the nMrest civil Court 

can execute the decree in accordance with the provisions of ‘^e Code of Civi 

Procedure relating to the execution of decrees (see Order XXI of the Civ d 


Pandetj V. Emperor ^ ^ ^ 

i (1035) 1035 Pat 211 (217): 1935 Cri Gas 
577:3GCriL Joiu 711 (SB), Rim 
Shujh V. Emperor. 

Note 12. 

1 (1015) 1015 Lab 227 (228): 1C Cri L Jour 
16G (ICC, 167), Hira Lai v. Em- 
peror. 

(1895) 22 Cal 035 (038). Empress v. Gasper. 
[See (1002) i Bom L R 100 (U4), 
Ganesh v. 2^^nrapan. There is noth- 
iiiS in law indicating that it is the 
Magistrate’s business to do more 
than is.sue the warrant J 
(ISOS) 1808 .\11 W N 173 (177). Secretary oj 

State V. Suhhdco , oo-^ 

(1872-1802) 1872- Low Bur Rul 332 

Empress \. MiMyaing. ^ 
(10;1‘^) 103-i Bom 47G (478) : 1932 Cri Cas 
G04 ; 33 Cri L Jour 805: 58 Bom 3G4, 
Pandurang Venkatesh Malgi, hire. 


(1898) Eatanlal 076, Empress v. Chhagan 
J agannath. 

(1897) 20 Mad 88 (89), Empress v. Kan- 
dappa Goundan. 

(1881) 2 Weir 445 (445). High Court Pro- 
ceedings, 15/?i September 1881. 

4 (1933) 1933 All 135 (135) : 1933 Cri Cas 278 : 

34 Cri L Jour 847, Harimalv,Em- 

(1931) 1931 Lab 543 (543): 1031 Cri Cas 783 : 
32 Cri L Jour 812, Parshotam Das v. 

i^jHP^ror. ^ . _ 

5. (1932) 1932 Mad 538 (541) : 1932 On Cas 

566: 55 Mad 1041: 33 Cri L Jour 
622. Marina Narasamina v. Em- 

[BuTsee (1932) 1932 Bom 476 (477, 
478): 1932 Cri Cas 604 : S3 Cri L 
Jour 805: 66 Bom 364, Pandurang 
Venkatesh Malgi, In re.) 

6. (1934) 1934 Pat 181 (182, 134): 1934 Cn 
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Procedure Code). The Bombay High Court has held that a -warrant underithis 
Section is deemed to be a decree of the Civil Conxt^ only- for the purposes 
of execution and therefore the exemption of agriculturists’ lands from execution 
of decrees under Section 22 of the Dekhan Agriculturists’ Relief Act docs not 
extend to such warrants,^ The Lahore High Court has, however, held that by 
virtue of sub-section 3 the warrant becomes a decree of the civil Court, and 
therefore the land of an agriculturist cannot be attached and sold in execution 
of such "decree” by virtue of Section 16 of the Punjab Land Alienation Act." 

It is not permissible for the executing Court to go behind the warrant 
sent for execution or to question the validity of the warrant in respect 
of some antecedent defect in proceedings before the Criminal Court.^ 

14. Revision. 

See Section 435, infra. 

An order of the Magistrate passed under this Section in his judicial 
capacity is subject to revision under Section 435.1 But an order of the Magis- 
trate directing recovery of an amount ordered to be paid {see Section 547), 
such as an amount due to the Port Trust though passed under this Section 
is only an executive order and is, therefore, not open to revision." 

See Note 6, Pt. 1, ante. 

For form, see Sch. 5, Form No. 37. 


387 . Such -svarrant may 

be executed with- 
.ufh w!rr.'„ in the local limits 

of the jurisdiction 
of such Court, and it shall 
authorize the distress and sale 
of any such property without 


387."'' ^ warrant issued 

under Section 386, 

such wa^^anr S XiJ) - S 6 C ti OU (1), 

Clatise (a), hy any 
Court may be executed within 
the local limits of the jurisdic- 
tion of such Court, and it shall 


307. 


• (Code of 1882— S. 387— Same.) 
(Code of 1872 — S. 307. Para 2.) 


j exocutcJ within the jurisdiction of the Court that issued it 

f and sale of any moveable property belonsinp to the oaouder 

without the jurisdiction of the s.iid Court, when endorsed by the Magistrnto of the District iu 
which such property is situated. 


(Code of 1861 — S. 61— See under S. 3SC of 1898 Code.) 


Cas 370: 13 Pat 317 : 35 Cri L Jour 
C8-2 (S B). Surnj Narain 1‘rasnd 
Sinnh \ Emperor. Kulwant Sahav, 
J.. conlrn. 

Note 13, 

1. (1920) 1920 Bom 582 (583. ,58-1) : .50 Bom 

8l4. Colh'ctcr and District 2Iatjis- 
trntc V. 'Mahndu. 

2. (1929)1929 Lah 007 (009): 1929 Cri Cas 

212 : 30 Cri D Jour 1006, Emperor v. 
Milt’ka SinaJi 

3. (1929) 1029 Mild 383 (384). Kupintswamy 

Iyer v. Secretary of State. 


Note 14. 

1. (1890) 23 Cal 421 (423). Empress v. 
Kumar Ohoie. 


A<!i ivini 


[See also (1983) 1983 .Ml 13.5 ( 13 . 5 ) • 
1933 Cri Cas 278: 31 Cri L Jour 817. 
Jlarimal v. Emperor.] 

2.(1920) 1920 Siijd 57 (57); 20 Sind L R 0-3 : 

20 Cri L Jour 1203. Yusif AU Look- 
mnnji v. J i m jh ri'r. 

[See also (1920) 1920 Bom 103 (100) : 
40 Bom 900; 27 Cri Ij Jour 052 
SUiLulm'jappu Xijapjm v. Gur 
Ini'java.] 
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Sec. 388 


such limits, when endorsed by 
the District Magistrate or Chief 
Presidency Magistrate within 
the local limits of whose juris- 
diction such property is found. 


authorize the attachment and 
sale of any such property with- 
out such limits, when endorsed 
by the District Magistrate or 
Chief Presidency Magistrate 
within the local limits of whose 
jurisdiction such property is 
found. 


Synopsis. 

Scope of the Section. Note No. 1 

Other Topics. 

Property out of British India. See Note 1, Pt. 1. 

1. Scope of the Section. ^ . 

As to “jurisdiction of criminal Courts,” sB€ Section 177, ante. 

The Court has no power to levy a fine ag-ainst property situate outside 
British India.^ 



, (1) When an offender 
has been senten- 
ced to fine only 
and to imprison- 
ment in default of 
payment of the 
fine, and the Court issues a 
warrant under Section 386, it 

may 



Suspension 
of execution of 
sentence of im* 
prisonment. 


suspend the execution of the 
sentence of imprisonment and 


* (1) When an offender 
has been senten- 
Suspension cod to fine Only 

of execution of impiiSOB- 

"‘y'rUonment™ meut in default of 

payment of the 
fine, and the fine not paid 
forthwith, the Court may— 

(a) order that the fine shall he 
payable either in full on or hefovc 
a date not more than thirty days 
from the date of the order, or in 
two or three instalments, of which 
the first shall he payable on or 
before a date not more than 
thirty days from the date of the 
order and the other or others at 
an interval or at intervals, as 
the case may be, of not more than 
thirty days, and 

(b) suspend the execution ot 
the sentence ot imprisonment 


* (Code of 1882— S. 388— Same as sub-section 1; Sub-section 2 was added in 1898.) 

(Codes of 1872 and 1861— Nil.) 


Section 387 — Note 1- ic'*o 

1. (1879) 2 Weir 444 (445), High Court Proceedings. 2Sth July 18i J. 
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may release the offender on his 
executing a bond, with or with- 
out sureties, as the Court thinks 
fit, conditioned for his appear- 
ance before such Court on the 
day appointed for the return to 
such warrant, such day not 
being more than fifteen days 
from the time of executing the 
bond; and in the event of the 
fine not having been realized 
the Court may direct the sen- 
tence of imprisonment to be 
carried into execution at once. 


and release the offender, on the 
execution by the offender of a 
bond, with or without sureties, 
as the Court thinks fit, condi- 
tioned for his appearance before 
the Court on the date or dates 
on or before which payment of 
the fine or the instalments there- 
of^ as the case may he^ is to he 
made ; and^ if the amount of the 
fine or of any instalment^ as the 
case may he^ is not realised on or 
before the latest date on which it 
is payable under the order^ the 
Court may direct the sentence 
of imprisonment to be carried 
into execution at once. 


Sec. 888 
Note i 


(2) in any case in which an 
order for the payment of money 
has been made, on non-recovery 
of which imprisonment may be 
awarded, and the money is not 
paid forthwith, the Court may 
require the person ordered to 
make such payment to enter 
into a bond as prescribed in 
sub-section (1), and in default 
of his so doing may at once pass 
sentence of imprisonment as if 
the money' had not been re- 
covered. 


(2) The provisions of subsec- 
tion (1) shall be applicable also 
in any case in which an order 
for the payment of money has 
been made, on non-recovery of 
which imprisonment may be 
awarded and the money is not 
paid forthwith; and if the per- 
son ayainst whom the order has 
been made, on being required to 
enter into a bond such as is re- 
ferred to in that subspction, fails 
to do so, the Court may at once 
pass sentence of imjyrisonment. 


Legislative changes. 
Scope of the Section. 


Synopsis. 

Note No. ^ Note No. 

1 “Order for payment of money on non- 
I recovery of which, imprisonment 

2 may be awarded” — Sub-section 2. 3 


Other Topics. 

Form of bond. See Schedule .5, p’orm 37-A. Warrant for levy of fine— Not necdod before 

imprisonment. See Note 3, Pt. 2. 


1. Legislative changes. 

1. Under the Section as it stood before the anriendmcnt of 1923. the 
Court could not susi>end a sentence of fine unless a warrant 
for the recovery thereof had been issued under Section 386.* 

Section 386 — Note 1. 

Is (1908) 7 Cri L Jour 452 (452) : 4 Low Bur Rul 151, "Emiyeror v. Tha 


Cr. Pa C. 24C & 217 
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This is not necessary now. 

2. Under the old Section a suspension of the sentence could not 
exceed a period of 15 days from the date of executing a bond 
under the Section. Under the present Section there can be now 
order for payment in two or three monthly instalments and 
suspension of the sentence during that period. 

2. Scope of the Section. 

In order tliat the Section may apply, two conditions are necessary, 
namely that the offender must have been sentenced 

(1) to fine only and, 

(2) to imprisonment in default of payment of such fine. 

The Section has therefore, no application to cases where an offender 
has been sentenced to fine in addition to a sentence of imprisonment^ or where 
he is not sentenced to imprisonment in default of the payment of the fine.^ 

3. “Order for payment of money on non-recovery of which, imprisonment 

may be awarded’ —Sub-section 2. 

Under Section 64 of the Penal Code, whenever a sentence of fine 
is passed the Court can order tliat in default of pa>ment of such fine, the 
defaulter shall suffer imprisonment for a certain period. There is no such 
general provision as to orders for payment of money other than fine. The Court 
has no power to order imprisonment in default of payment of any such amount 
unless it is specifically provided for by statute.^ The Code contains the following 
provisions for payment of money on the non-recovery of which imprisonment 
may be awarded: — 

i. Payment of compensation under Section 250, sub-section 2-A. 

ii. Payment of maintenance under Section 488, sub-section 3. 

hi. Payment of process-fees etc., under Section 546-A, sub-section 1. 

In such cases if the money is not paid forthwith the Court may require 
the person to enter into a bond as provided by sub-section 1 ajid o-n his* 
failure to do so, may at once pass a sentence of imprisonment. 

See Sections 250. 488 and 546-.4. 

It is not necessary tliat a warrant for the levy of such amount should 
be issued, and the following cases decided before the amendment to sub- 
section 1 are no longer of any practical importance.* 


Note. 2 

1. (1933) 1933 Cal 308 (310) : 1033 Cri Cas 108 : 

31 Cri L Jour 530, AJi Utissain v. 
Emperor. 

(1031) 1931 Rang 11 (12) : 1931 Cri Cas 77 : 
11 Rang 451 : 35 Cri L Jour 008, 
Emperor v. Jfo/mMirrf. Evon if sen- 
tence of imprisonniont is a nominal 
one, Section does not apply and exe- 
cution of sentence of imprisonment 
in default of fine cannot bo suspen- 
ded. 

(1905) 2 Weir 445 (145), In re Venhatra- 
pragada Venkatrayadu. 

Note 3. 

(1893) 18 Rom 440 (llU. Empress v. 
Kntrappa. 

(1897) 20 Mad 336 (38G), Empress v. Sulra- 


tfiania Iyer. 

(199G) 19 Mad 238 (239), £mprmv. Laxshmi 
Narai/an. 

(1897) 11 C P L R Cr 10 (11), Karim KJuin 
V. Nathoosa. 

(1879) 1 Weir 711 (711), High Court Pro- 
ccedings, 27th November 1879. 

(1890) 1 Weir 712 (712), lie Chclti. 

2. (1897-1901)1 Upp Bur Rul 71 (71), Empress 
V. Nga Myit. 

(1901) 28 Cal 104 (IGG), Lai Zlalmud v. 
Satcowri. 

(1902) 26 Mad 127 (129), In the matter of 
Byravahi Naidu. Issue of a warrant 
for levy of the attachment, a condi- 
tion precedent to an order for im- 
prisoment under this Section. 

(1394) 21 Cal 979 1985). Itamjeevan Koormi 
V. Dttrga Charati Shahu Khan. 
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389 .* Every warrant for the execution 
sentence may be issued either by the 
Judge or Magistrate who passed the sentence, 
or by his successor in office. 



.t When the accused is sentenced to whipping only, 

Execution of sen- sontencG shall subject to the provisions of 

fence of whipping SecHou 391 be executed at such place and time 

as the Court may direct. 


Synopsis. 


Note No. 

Legislative changes. 1 

when the accused is sentenced to 
whipping only. 2 

such place and time as the Court 


Note No. 

may direct.'* 3 

Postponement of whipping sentence 
when accused is under sentence of 
imprisonment in another trial. 4 


Seo. 389 

4 


Sec. 390 


Other Topics. 

Amendment of Section 391. See Note 3, Fixing a future date. See Note 3, Pt. 1. 

Pts. 2 and 3. Whipping Act (IV of 1909). Seo Note 2. 

1. Legislative changes. 

The words "subject to the provisions of Section 391" were .added by the 
Amending Act 12 of 1923. 

See Note 3, infra. 

2. When the accused is sentenced to whipping only. 

This Section applies when the accused is sentenced to whipping only. 
Sentences of whipping arc passed under the provisions of the Whipping Act No. 
IV of 1909. Sections 3 and 5 of that Act, deal with offences for which whipping 
can be given in lieu of other punishments prescribed under the Indian Penal 
Code, while Section 4 deals with offences for which whipping can be given in 
addition to the other punishments prescribed therefor. 

Section 3 of the Whipping Act IV of 1909 enacts that (a) in the cases 
of theft under Section 378. Penal Code, and aggravated forms of it under Sec- 
tions 380 and 382, and (b) in the cases of lurking house-trespass or house- 
breaking under Sections 443 and 445. Penal Code, and aggravated forms of them 
under Sections 444 and 446, I. P. C. respectively, whipping may be awarded in 
lieu of the other punishments. 

Section 5 of the said Whipping Act provides for the punishment of 
whipping being given in lieu of other punishments, in the following cases: 

i .All offences punisliablc under the Indian Penal Code, except those 

specified in Chapter VI and in Sections 153-A and 505 and 

offences punishable with death. 

ii Offences punishable under any other law with imprisonment, which 

the Governor-Gcneral-in-Council may specify in this behalf. 

•(Code of 1882-S. 389; Code of 1872 -S. SOTTPara. 4; Code of 1861— Nil ) 

t (Code of 1882— S. 390— S;ime .as that of 1808 0od.>.) 

(Code of 1872— S. 302, Para. 2— See under S. .983, 


(Code of 1861— Nil.) 
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Sec. 391 


Thus this Section applies only in ^ those -cases where sentences of 
whipping -are passed under Sections 3 and 5 of the Whipping Act. 

3. ‘‘At such place and time as the Court may direct.” 

According to the High Court of Bombay the sentence of whipping need 
not necessarily be executed on the same day as the sentence was passed, but 
the Court can fix a day in the future for that purpose.^ 

Before the amendment of Section 391, infra, in 1923, it was held by the 
High Court of Madras that a Magistrate had no power to suspend or postpone 
the execution of a sentence of whipping only, even in cases where such sentence 
was appealable (as where a second class Magistrate passed a sentence of whip- 
ping only).^ This practically rendered the right of appeal nugatory. The Chief 
Court of Lower Burma, on the other liand held that whenever a sentence of 
whipping was passed by a Magistrate, against whose sentence an appeal lay, 
the Magistrate was bound to ask the prisoner whether he intended to appeal 
and if the prisoner said tliat he intended to do so, to suspend the execution of 
the sentence on the analogy of Section 391.^ The addition of Clause (a) to 
sub-section 1 of Section 391 now makes it clear tliat if the accused furnishes 
bail for his appearance the sentence may be suspended for 15 days or, if an 
appeal is made within tliat time, until after the sentence is confirmed. 

4. Postponement of whipping sentence when accused is under sentence 

of imprisonment in another trial. 

The direction in this Section, that the sentence shall be executed at 

such place and time as the Court may direct, is intended for the case where 
the accused is not already under another sentence and is not also at the same 
time sentenced to imprisoiuncnt. It. therefore, does not apply where he is already 
under another sentence of imprisonment. The Court cannot therefore postpone 
a sentence of whipping only till after the accused has undergone a sentence 
of imprisonment in another case.^ 

391 . (1) When the ac- 391 .* (1) When the ac- 

* (Code of 1882— S. 3dl— Same as sub-sections 1 and 2.) 


Whipping if awarded 
in addition to imprison- 
went, when tobcin/licted. 


(Code of 1872— S. 310 and S. 311, Para. 3.) 

310. When the punishment of whipping is awarded in addition to imprisonment, by a 

Court whose sentence is open to revision by a superior Court, the 
whipping shall not be inflicted until fifteen days from the date of 
such sentence, or, if an appeal be made within that time, until the 
sentence is confirmed by the superior Court: but the whipping shall 
bo inflicted immediately on the expiry of the fifteen days, or, in 

case of an appeal, immediately on the receipt of the order of the appellate Court confirming the 
sentence. 

311. • • • . 

The punishment shall be inflicted in the presence of a Magistrate, wnd also, unless the 
Court which passed the sentence otherwise orders, in the presence of a Medical Officer. 

(Code of 1861— Nil.) 


Section 390 — Note 3. 

1. (1928) 1928 Bom 138(138. 189): 29 Ori L 

Jour 673, Ewperor v. Oopal Murgis 
1897 Ratanlal 906, held obsolete. 

2. (1902) 2G Mad 465 (4GG, 467), Meyyan v. 

Emperor. 


3. (1893-1900) 1893-1900 Low Bur Rul 810, 
Empress v. Chan Tha Aung- 

Note 4. 


1. (1900-1902) 1 Low But Rul 6S{5B), Empress 
V. Nga Po Eye. 
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Execution of 
sentence of 
whipping^ in 
addition to itn*^ 
prisonment. 


cused is sentenced 
to whipping in ad- 
dition to impri- 
sonment in a case 
which is subject to 
appeal, the whipping shall not 
be inflicted until flfteen days 
from the date of the sentence, 
or if an appeal is made within 
that time, until the sentence is 
confirmed by the Appellate 
Court, but the whipping shall 
be inflicted as soon as practica- 
ble after the expiry of the 
fifteen days, or, in case of an 
appeal, as soon as practicable 
after the receipt of the order 
of the Appellate Court confirm- 
ing the sentence. 


(2) The whi])ping shall be 


Execution of 
sentence of 
whipping, in 
addition to im- 
prisonment. 


cased — 

(a) is sentenced towhipping 

only and furnishes 
hail to the satisfac- 
tion of the Court 
for his appearance 
at such time and 
place as the Court may direct, or 
(h ) is sentenced to whipping 
in addition to imprisonment, 

the whipping shall not be 
inflicted until fifteen days from 
the date of the sentence, or if 
an appeal is made within that 
time, until the sentence is con- 
firmed by the Ai)pellate Court, 
but the whipping shall be in- 
flicted as soon as practicable 
after the expiry of the fifteen 
days, or, in case of an appeal, 
as soon as practicable after the 
receipt of the order of the Ap- 
pellate Court confirming the 
sentence. 

inflicted in the presence of the 


Seo. 391 


officer in charge of the jail, unless the Judge or Magistrate orders 
it to be inflicted in his own presence. 

(3) No accused person shall be sentenced to whipping in 
addition to imprisonment, when the term of imprisonment to 
which he is sentenced is less than three months. 

Synopsis. 


Nolo No. 

Legislative changes. 1 

When accused is sentenced to whip- 

ping only. 2 

Execution of sentence oi v/hipptng 

only 3 

When accused is sentenced to whip^ 

ping in addition to imprisonment. 4 


Note No. 

Postponement of the execution of sen* 
tence of whipping in addition to 
imprisonment. 5 

Double sentence of whipping. 6 

Whipping in addition to imprisonment 
for less than three months — Sub* 
section 3. 7 


Other I'opics. 


No provi.sion for hack accused for 

\v]u[>pinp{. See Note 5, Pts. 3, lo G. 
SoctioQB 3 and 4 of Act G of ISGi. See Note *1, 
Pt. la. 

Section 4 of Whipping Act IV of 1909. See 
Note 4. 

Whipping before statutory period. Sue Note 5, 


Pt. 10. 

Whipping for .separate ortonct*-^. See Note 5, 
PLs. 11 and 1 i. 

Whipping not ONOcute I within statutory 
time — Pile 't. Seo Note 5, Pis. H and 0. 
Whipping to ho executed ifumed lately after 
.statutory period. Seo Note 5, Pt. 1. 
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1. Legislative changes. 

Changes introduced in 1898: — 

Sub-section 3 was newly added. 

Changes introduced in 1923: — 

1. Clause (a) of sub-section 1 was newly added. 

2. The words “in a case which is subject to appeal” which occurred 

in the first paragraph were omitted. 

2. When accused is sentenced to whipping only. 

See Section 390, Note 2; also Section 32. 

3. Execution of sentence of whipping only. 

See Section 390, Note 3. 

4. When accused is sentenced to whipping in addition to imprisonment. 

Whipping in addition to imprisonment can be inflicted under Section 4 
of the Whipping Act IV of 1909 in regard to the offences specified therein. 

Sections 3 and 4 of Act VI of 1864, which provided for the punish- 
ment of whipping being inflicted in addition to imprisonment on a secoitd 
conviction for certain specified offences have been repealed and the cases 
decided under them are now only of academic interest.^® 

Under Section 4 of the Act of 1909, whipping should be inflicted in 
cases, where there is a certain amount of aggravation, in the commission of 
the offence. Where an accused was convicted under Section 292, Penal Code, 
for an offence of robbery and sentenced to fine and whipping and in default 
of fine to imprisonment, the High Court set aside the sentence of whipping 
on the ground that the hurt caused in the course of the robbery was very 
slight. 1 Where a sentence of whipping only was legal, but the combined sentence 
of whipping and imprisonment was passed and the fomier sentence was exe- 
cuted, the sentence of imprisonment must be set aside in revision.^ 


3. Postponement of the execution of sentence of whipping in addition 
to imprisonment. 

Wliipping shall not be inflicted within fifteen days from the date ot 
the sentence or until such time as the sentence is confirmed in appeal, if an 
appeal is preferred within tliat time. There is no power vesting in Magistrates 
or Sessions Judges to postpone the execution of the sentence beyond the time. 


Section 391 — Note 4. 

la. 2'hc /oUowin(j are all cases under the 
said Act (6 of 1864) : — 

(1809) 5 Mad II C R App 1 (1). High Court 
Proceedings, 25th Oc/o6cr 1869. 
(1872*92) 1 Low Bur Riil 336. Enipress 
V. Nga Po Sin. 

(1865) 4 Su’th W R Or 20 (20), Empress v. 
Amarut Sheihh. 

[Seo also (1880) 1880 Pun Re CriNo. 
39 (p. 93). Kauri v. E^npress.^ 

(1869) 12 Suth W R Cr 08 (08), Empress v. 
Udoy Putnaich. 

(1880) 1880 Pun Re Cri No. 42 (p. 99), Em- 
press V. Mansiikh. 

(1905) 2 Cri L Jour 105 (106) (All), Gajju v. 
Emperor. 

(1905-06) 3 Low Bur Rul 161 (102) (F B), 
Emperor v. Nga To. 

(1872-92) 1 Low Bur Rul 338 v. 

Ahdul Majid. 


(1900) 18 C P L R 171 (172), Empress v. 
Sheoram. 

(1880) 1860 Pun Be Cri No. 41 (p. 94), Em- 
press V. Badha. 

(1885) 1885 Pun Ho Cri No. 9 (p. 20). Em- 
press V. Jhandu. 

(1885) 1885 Pun Re Cri No. 8 (p. 19), Em- 
press V. Sewalc. 

(1871) 15 Suth VV R Cri 7 (7), Empress v. 
Bunda Ali. 

(1892) 6 0 P L R 30 (37), Empress v. 
Padam Singh. 

(1893*1900) 1893 1900 Low Bur Rul 310, 
Empress v. Nga Ltt Qifi- 
(1871) 15 Suth W R Cr 52 (52), Empress v. 
Nuzee Nushyo, 

1. (1922) 1922 All 245 (246) : 44 All 538 : 23 

Cri L Jour 274, Badri Prasad v. 
Emperor. , 

2. (1900*1902) 1 Low Bur Rul 862 {3o3J» 

Croton V. Po Mating. 
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It has been held that it is imperative that a sentence of whipping in addition 
to imprisonment should be carried out immediately on the expiry of the 
fifteen days from the date on which it was passed unless an appeal be made 
within that time.^ It cannot be postponed till after the term of imprisonment 
in addition to which whipping was given, has expired.^ Indeed it is illegal to 
order a sentence of whipping to be inflicted on the prisoner at the time of 
his release from the jail.^ There is no provision of law under which an accused 
who has been released after having undergone his sentence of imprison-J 
ment, could be called back to undergo the sentence of whipping.** Thus where 
a Magistrate ordered that a prisoner should be brought before him at the 
expiration of the term of imprisonment and the sentence of whipping should 
then be carried out, the High Court set aside the sentence of whipping.^ In 
such cases the sentence of whipping should be cancelled as having become 
inoperative.® 


Where again an accused is sentenced on three separate convictions, 
first to a term of imprisonment, second to a certain number of lashes to be 
inflicted at the expiry of the period of imprisonment, and third to a term of 
imprisonment after whipping, the postponement of whipping to the 
expiry of the term of imprisonment under the first conviction is illegal and 
hence the second term of conviction will begin on the expiry of the first.'^ 

There seems to be some conflict of opinion on the question whether a 
sentence of whipping not inflicted within the statutory period or within the period 
prescribed therefor, becomes inoperative. The majority of cases hold that 
the sentence becomes inoperative and cannot be inflicted.® while a few hold 
the contrary opinion.® 


While Magistrates have no power to postpone the c.xecution of sentence 
of whipping they are also not entitled to inflict it before the expiry of the 
period specified in the Section. Thus where a Magistrate of the First Class 
convicted an accused of theft and sentenced him to one month’s rigorous im* 


Note 5. 

1. (1878) 1878 Pun Re Cfi No. 
Crown V. Itnnja. 

(1880) 1880 Pud R« Cri No, 

Empress V, yinn. 

(X8CG) 18GC Pun Re Cri No. 
Croicn V. Ooolah. 


31 (p. 74). 

31 (page 82), 
54 (p:vgo 62). 


ceedinqs, dth January 1679. 

(1881) 1881 All W N 138 (13K). F.mjn-eSH v. 
J Itaia. 

(18GG) IfiGG Pun Ro Cri No. 54 (page 62), 
Croi/.’»t V Ooolab. 

G. (1873) 20 Suth W R Cr7‘_>(73), Hurchandra 
Kulul V. J<r/,:r Ali. 


2. (1872) Ratanlal 08 Itey. v, SheiJeh Jfu- 

sen. 

(1880) 1880 Pun Ro Cri No. 34 (page 82). 
Empress v. Man. 

(1893-1900) 1893-lOnO Low Pur Rul 78. 

Empres.s v, Nya Tun Tka. 

(1902) 4 Bom L R 929 (930), I'linprrur v, 
J ngannnth Sagar. 

(1934) 1934 P.a 551 (551) : 1034 Cri C.i- 
1195 : .30 Cri Tj Jour lOd. Emperor v 
It'ishhchari Singh. 

3. (18GG) 1866 Pun Re Cri No. 5) (page 02). 

Ornivn v. Onnlah. 

(1878) 1878 Pun Ro Cri No. 31 (page 74). 
Crown V. Ji'inja. 

(1880) 1880 Pun Ro Cri No. 34 (page 82). 
Evtpress V. Man. 

4. (1879) 2 Woir 449 (149), UijJi Court I’ro- 


i . 


S. 



(1871-7-1) 7 M.iJ H C K App 29n{2\in). High 
Court t'roeredino-:, 'Jth November 
1873. 

11 880) Ratanlal 300, Empress v. Sagram. 

[See al.>o(1805) Ratanlal 803, Em- 
press V. Ilabla xSula.'] 

(I'^Ai) 1 Weir 9.31 (932). High Court Pro- 
ceedings. \Hh August 1881. 
(l87l)GAIa(l irC K App 38u High 

Court Proceedings. 136i Norcinbcr 
1871. 

11380) 1880 Putj Re Cri No. 34 (page 82), 
Empress v. 

(1878) 1878 Pun Ro Cri No. 31 (page 78), 
Croo n V Jianjo. 

(1866) 1800 I»un R,- Cri No. .'>4 (page 01). 
Crown V, (!onl,t}>. 

( 1 S7S) Ralaiilal 130 (130), Empress v. 
.1/ ohadhu. 
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prisonment and 20 lashes, the District Magistrate took the case in revision and 
holding that whipping cannot be added to imprisonment, directed the accused 
to be whipped and submitted the case for the orders of the Chief Court. The 
Chief Court held that the sentence being an appealable one to the Court of 
Session, the District Magistrate acted illegally in taking up the case in revision 
and directing the accused to be whipped, before the expiry of the period 
allowed for appeal.^® 

Where, however, an accused is convicted of two offences for one of 
which he is sentenced to imprisonment and for the other to whipping, it is not 
open to the Magistrate to postpone the sentence of whipping on the ground that 
the accused has preferred an appeal against the sentence of imprisonment.*^ 
Before Section 390 was amended, it was not illegal to execute the sentence 
immediately when it was given as a separate sentence for a separate offence 

and not in addition to imprisonment.*^ 

6. Double sentence of whipping. 

Under the Whipping Act of 1864 it was held that “when a person 
who has been previously convicted within the meaning of the Section 4 of 
that Act, is convicted at one time of two or more offences, he may be punished 
with one but only one whipping in addition to any other punishment to which 
under Section 46 of the Code of Criminal Procedure he may be lia’de.”* The said 
Section 4 has been repealed, but it is submitted that under this Section also it 
would not be legal to pass a double sentence of whipping. Thus where an ac- 
cused was convicted under Sections 454 and 380, 1. P. C., and was sentenced to 
two years’ rigorous imprisonment and fifteen stripes for each of the offences, the 
High Court doubted if this double sentence of whipping was legal and altered 
the sentence to fifteen stripes for both the offences.^ 

7. Whipping in addition to imprisonment for less than three months— 

Sub-section 3. , . , , , . j 

When the term of imprisonment to which the accused is sentenced is 

less than three months, it is illegal to award the sentence of whipping in 
addition to the imprisonment.* 

392 .* ^ person of or over sixteen years 

• (Code of 1882— S. 392.) 

392. In the case of a person of or over sixteen years of age, 
Mode of in flicluuj punish- whipping shall be inflicted with a light rattan not less than half an 

inch in diameter, in such mode, and on such part of the person, as 

the Local Government directs ; and, in the case of a person under 
sixteen years of age, it shall be inflicted in the way of school-discipline, with a light rattan. 

TAmit of number of shall such punishment exceed thirty stripes. 

stripes. 


10. (1002) 1902 Pun L li Cri No. 45, (page 172). 

Crown V. Burn. 

11 . (1902) 4 Bom L R 43G. Kmperor v. J oi- 

want 

12. (1878) 2 Weir 440 (447), Jligh Court Pro- 

ceedings, 2Slh Novetnher 1878. 

Note 6. 

1. (1868) 9 Suth W R Or Cir 3 (4). 

(1870) 14 Suth W R Cri 7 (7), Buttan Bewa 
V. Buhur. 

(1893-1900) 1893-1900 Low Bur Rul 582, 
JCmpress v. Nga Paw Dun. 


(See also (1891) 5 OP L R Cri 23(23), 
JC7npress v. Rafiram.] 

•2. (1893) Ratanlal 955, JCmpress v. Dagdu 
Janaji. 

Note 7. 

1 . (190-2) 2 Weir 448 (448). In re Subbian 
Chetty. . 

(1902) 4 Bom L R 486, Emperor v. Ja%- 
tpant. 

(1900) 2 Bom L R 54 (65), Empress v. Bh%- 
ca Trimbak. 
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„ ^ ^ . , . . whipping shall be inflicted with a light 

rattan not less than half an inch in diameter, in 
such mode, and on such part of the person, as 
the Local Government directs ; and, in the case of a person under 
sixteen years of age, it shall be inflicted in such mode, and on 
such part of the person, and with such instruments, as the Local 
Government directs. 


(2) In no case shall such punishment exceed 
number of thirty stripes^ and, in the case of a person under 

sixteen years of age, it shall not exceed fifteen 

stripes. 

1. [These words were added by Section 7 of the Whipping Act, 1909 (Act 
IV of 1909).] 
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Legislative changes. 1 

Mode of inflicting punishment on per- 
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Mode of inflicting punishment on per- 
sons under 16 years of age. 3 

Maximum sentence of whipping. 4 
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Other Topics. 

Directions by various Local Governments. Sec Double whipping. See Note 4, Pt. 1. 

Notes 2 and 3. Stripes on hand — Illegal. See Note 2, Pt. 1. 


1. Legislative changes. 

Section 311 of the Code of 1872 corresponds to this Section. Under 
that Section, punishment of whipping was to be inflicted in the case of a person 
over 16 years of age, "with such instrument, in such mode and on such part 
of the person as the Local Government directs” and in the case of a person 
under 16 years of age, it was to be inflicted “in the way of school discipline 
with a light rattan.” It also limited the number of lashes to one hundred and 
fifty, if whipping was inflicted with the cat-of-nine-tails and to thirty if it was 
inflicted with a rattan. 


Section 392 of the Code of 1882 substituted the words "with a light 
rattan not less than half an inch in diameter.” for the words "witli such instru- 
ment” and further enacted that in no case shall the punishment of whipping 
exceed thirty stripes. Section 392 of the present Code has amended the portion 
relating to persons under 16 years of age from “in the way of school discipline 
with a light rattan” into “in such mode and on such part of the person and 


^[ode of in/liclinij the 
punishment. 


(Code of 1872 — S. 311, Paras. 1 and 2.) 

311. In tbo ca^ie of a person of or over sixteen years of ago 
the punishment of whipping shall be inflicted with such instiii- 
moot, in such mode, aud on such part of the person, .i.-; the Local 
Govcrninent directs ; aud, in the case of a person under sixteen 
year.s of age, it shall be inflicted in the way of school-discipline with a light rattan. 

In no case, if the cat-of-nine-tails bo the instrument employed, shall the punishment of 
whipping exceed one hundred and 6fty lashes, or, if the rattan be employed, sh.Ul tho punish- 
ment exceed thirty stripes. 


(Code of 1861— Nil.) 
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See. 392 with such instrument as the Local Government directs” and Section 7 of Act IV 

Notes of 1909 has added "and in the case of a person under 16 years of age, it 

shall not exceed fifte«i stripes” to sub-section 2. 

2. Mode of inflioting punishment on persons of or over 16 years of age. 

The mode of inflicting the said punishment and the part of the body on 
which it is to be inflicted, liavebeen left to be determined by the Local Govern- 
ment. The various Local Governments have provided as follows in this behalf: — 

Bengal : — The punishment of whipping should, in the case of an 
adult, be inflicted on the breech, with a rattan not exceeding 
half an inch in diameter; and on all occasions, precautions 
should be taken to prevent the blows from falling on any 
other part of the person. (Wilkins, 148.) 

Bombay : — In the case of a person of sixteen years of age, whipping 
shall, when inflicted in private, that is, within the precincts of 
prison, be inflicted on the bare buttocks, and when inflicted in 
public, that is without the precincts of prison, across the bare- 
shoulders. (Bom. G. R. No. 608 of 1897.) 

Madras : — In the case of a person of, or over sixteen years of age, 
the whipping is to be inflicted on the posterior and care is to 
be taken that the person undergoing the punishment is tied up 
to a triangle, or his immobility under punishment is otherwise 
secured — in order to preclude the possibility of the rattan fall- 
ing on any other part of the body (Gaz. Not. No. 4, 1st Jan. 

1883). 

A thin cloth soaked in antiseptic should be spread over prison- 
er’s buttocks. 

Punjab:— (1) It is to be inflicted on the buttocks with a rattan not 
more than four feet in length, and one and a half inches in 
circumference, not in public or in front of Court-houses, but 
always within some walled enclosure and in the presence of 
a Magistrate or the Superintendent of the jail, and when practi- 
cable, of a Medical Offleer. (Punjab Bk. Cir. Vol. 2. S. LV, p. 269.) 

(2) . The triangle should be boarded on the side next to the 
offender, so as to prevent the possibility of the rattan curling 
round and touching the front or any other part of his person. 

(3) . The punishment is never to be inflicted in public, or in front 
of cutchery, but always within some walled enclosure, either the 
jail, lockup, treasury or any other convenient place, and in 
presence of a Magistrate, and. when practicable, of a Medical 
officer. Superintendents of jails have been invested by the 
Local Government with powers of a Magistrate of third class, 
with a view to sentences of whipping being executed in their 
presence. (Smyth 115. Gov. Beng., Feb. 29, 1864.) 

United Provinces of Agra and 0//rfA:— The whipping shall be in- 
flicted on the buttocks with a light rattan half an inch in dia- 
meter. (G. O. No. 1290. dated 12th May 1898.) 

Central Provinces:— In the case of a person of, or over sixteen 
years of age, the rattan shall be applied to the bare posterior. 
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the offender being tied to a triangle and a leather apron 
fastened round his waist. (C. P. Gaz. Not. No. 20, 4th January 
1899. See also Emperor \. Gulab Mussalman, 14C. P. L. R. 64.) 

Burma \ — The punishment of whipping shall be inflicted with a 
light rattan on the breech in the way of school discipline. 
(Burma Gaz. Not. No. 193, dated 1st July 1898, Part I. p. 307.) 

It has been held illegal to inflict stripes on the hand.^ 

3. Mode of inflicting punishment on persons under 16 years of age. 

Under the Codes of 1872 and 1882, as seen in para. 1 above, the whip~ 
ping was to be inflicted “in the way of school discipline, in the case of persons 
under 16 years of age.” This phrase "in the way of school discipline" was 
held to connote the degree of severity with which the punishment was to be 
inflicted. 1 Now that phrase has been omitted and the Local Government is 
empowered to prescribe the mode of punishment.^ The several Local Govern- 
ments have provided as follows; — 

Bombay'. — In the case of a person under sixteen years of age, 
it shall be inflicted in private with a light rattan across the 
bare buttocks. 

Madras: — In the case of juvenile offenders, a liglitcr cane than 
that employed for persons of, or above sixteen years of age, 
shall be employed. (G. O. No. 59, Judicial, dated 10th Tanuary 
1898.) 

Punjab: — In the case of a person under sixteen years of age. it 
shall be inflicted on the buttocks in the way of school disci- 
pline with a rattan not more than half an inch in diameter. 
(Not. No. 677, dated 16th May 1899) (Punjab Gazette, 1899 
Part 1, p 314.) 

Central Provinces :~~Thc whipping sliall be inflicted on the bare- 
bultocks or in the case of a boy under twelve, on the hands, at 
the discretion of the Magistrate. The instrument used shall 
be a rattan lighter than that used for adults; and while the 
whipping is being administered, the prisoner shall be held, 
but not tied to a triangle or in any other convenient way, as 
the Magistrate or ofticer present may think fit. 

4. Maximum sentence of whipping. 

All the Codes have limited the maximum number of stripes to be 
inflicted with a rattan, to thirty. It is enacted that "in no case" shall this 
be exceeded. The question arises, if, at the same time an accused is convicted 
of more than one offence, he can be sentenced to more than one sentence 
of whipping. Referring to Section 46 of the Criminal Procedure Code fin fnrm 
at that time) Peacock, C. J., said: 


X . .“Tho Code of Criminal Procedure did not intend to allow two punishments of whippinc 
to be inflicted at the same time, for two offences of which an offender mii>bt i.e couvicicd it 

the same time.” ’ ' ^ 


His Lordship said in reference to the Whipping Act V! of 1864: 


Nolo 3. 


Section 392 — Note 2. 

1. (1892) 5 C P L R 31 (31), Empress v. Sada 

2. (1901J /rc^'p L R 04 (01). Empcro 7 - v. 


Seo. 892 
Hotea 
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I do not believe that it was intended to sanction such a cruelty as to allow a double 
flogging to be inflicted upon a prisoner convicted of two offences, at the same time.*'^ 

The words “in no case" in the Codes of 1872, 1882 and 1898 clearly, 
show that at one time not more than thirty stripes should be inflicted and it 
has been so held^ under these Codes. 


Not to be executed 
by instalments. Ex- 
emptions. 


393/' No sentence of whipping shall be 
executed by instalments: and none of the 
following persons shall be punishable with 


whipping, namely — 

(a) females; 

(h) males sentenced to death or to transportation or to penal 
servitude, or to imprisonment for more than five years ; 

(c) males whom the Court considers to be more than forty- 
five years of age. 


Synopsis. 


Note No. 

Execution of whipping by instalments. 1 
Persons exempted from being punished 


with whipping. 


Note No. 
2 


Other Topics. 


Burma Whipping Act 8 of 1927. See Note 2. 
ConvictioDS in several cases-— Aggregate sen- 
tence See Note 2 Pt. 7. 

No enhancement of whipping after execution. 
See Note 1, Pts. 1 and 2. 


Punishable if distinguishable from ‘‘sea- 
tenced." See Note 2, Pts. 4 and 6. 
Section 7 of Act 6 of 1864. See Note 2. 
“Sentenced” and not “already sentenced.’ 
See Note 2, Pts. 6 and 7. 


1. Execution of whipping by instalments. 

The sentence of whipping is not to be executed by instalments. There- 
fore, no enhancement of the sentence of whipping can be made in appeal 
after it has been executed, as it would amount to executing the sentence by 
instalments. Thus, where, an accused person convicted under Section 382, Penal 
Code, and sentenced to whipping was whipped and an application was subse- 
quently made to the High Court for enliancement of th e silence, this Section 

• (Code of 1882— S. 393— Same.) 

(Code of 1872— S 312, Para. 3.) 

312 * * * 

Not to be executed bt/ No sentence of whipping shall be executed by instal- 

tn.s^af«^en^s. raents. 

(Code of 1861— Nil.) 


Gidob Musmlman. 

Note 4. 

1 . ( 18 C 8 ) 9 Suth W R Cri 41 (49, 50), Nassir 
V Chundcr. 

[See also (1870) 14 Suth W R Cri 7 
(7). Ituttiin Detoa v. Buhur.'i 
• 2 . ( 190 G) 4 Cri L Jour 281 (281) r (190G) Upp 
Bur Rul 47, Emperor v. Nga Po 
Kynn. 

(1892-9Gi 1 Upp Bur Rul 1. Empress v. 
Ni/a Pn Tin. 

(1892-90)1 Upp Bur Rul 44. Empress v. 


Nqa Kan Sa. 

(1897-1901) 1 Upp Bur Rul 1, Empress v. 
Nqa Zfyat Aung. 

(1897-1901) 1 Upp Bur Rul 247, Empress v. 

Nga Eaing. ^ .. 

(1866) 1866 Pun Ro Cri No. 82 Page 8b 
(87), Bamjus v. Sookkram. 

(1898) Ratanlal 955, Empress v. Dagdu 
Janaji. 

Section 393— Note 1. 

1. (1866) 1866 Pun Re Cri No. 82, page 86 (871, 
Bamjus v. Sookkram. 
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was held to bar the awarding of any additional sentence of whipping.^ 

2. Persons exempted from being punished with whipping. 

Section 7 of the Whipping Act, VI of 1864, provided as follows: 

shall be punished with whipping nor shall any person who maybe sentenced 
to death, or to transportation or to penal servitude, or to imprisonment toe more than five 
years, bo punished with whipping.” 

This Section, has, in addition to these persons, exempted such males 
as the Court considers to be more tlian 45 years of age. Burma Whipping Act 
VIII of 1927 has extended the period of imprisonment from 5 to 7 years for 
purposes of ^this exemption. Thus, persons sentenced to transportation^ or 
imprisonmenr for 7 years cannot be sentenced to whipping. Nor can women 
or persons under sentence of death be so sentenced.^ It is to be noted that 
the wording of this Section “none of the following persons shall be punishable,” 
as compared with the words in Section 391, sub-section 3, "shall be sentenced” 
refers to the execution of the sentence of whipping and not to its being 
passed. However, a sentence, the execution of which is prohibited by law, is 
dlegal and cannot be passed.® The word "sentenced,” it was argued, means 
already sentenced and does not refer to tlic sentence passed in combination 
with the sentence of whipping. This contention was rightly rejectede and it was 
held that the word must be understood in a general sense and if a person is 
sentenced for any period exceeding that Hxed by the Act, whether in convic- 
tion in one case, or more than one. he cannot be punished with whipping.^ 

But m computing the maximum period of imprisonment under this 
Section, the period of imprisonment to which a man has already been sentenced 
before the commission of the offence for which the sentence of whipping is 
passed cannot be taken into account.® 
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394.'^ (1) The punishment of whipping shall not be in- 

. Whipping not to be unlcss a medical officer, if present, certi- 

infiicted if offender 1163, OT, if there is not a Hiedical officer present 

health! unless it appears to the Magistrate or officer pre* 

. , that the offender is in a fit state of health 

10 undergo such punishment. 


• (1882— S. 394; 1872— S. 31 


2. (1891) Ratanlal 537, Empress v. Halu 
Na^ir. 

(1892) G C P L R 3G (37) : Empress v. 
Padam Singh. 

(See also (l'8G4) 3 Mad IT C R .\pp 1 
(l) (Note), High Court Proceedin'is 
25th July ISGl.] 

Note 2. 

1- (187C) 1 Mad 50 (5r5. 57). JTigh Cottrt Pro- 
ceedimjs, \0th April isiG. 

(1892*1890 1 Upp Pur Rul 41, Em- 
press V. Non Kan Sa. 

2. (1875) 23 Suth W U Cri 49 (49), Queen v. 
Pnranmnl. 

(1874) 21 Suth W R Cri 40 (40), Queen v. 
Esan Chunder Dey. 

(1920) 1920 Lah 3G4 (.SG7) : 1919 Pun Ro Cri 
No. 30 ; 21 Cri L Jour 30G, Alibitr v. 


. Paras 1 and 2; 1861— Nil.) 


Emperor. 

3. (1870) 1 Mad 5G (50), High Court Proceed- 
ings. l9/;t April 187G. 

1. (1920) 1920 Lah 3G4 (3G7) ; 1919 Pun Re 
Cm No. 30 : 21 Cri L Jour 30G, Akbar 
%•- Kmperor. 

5 (1920) 1920 Lah 304 (3G7) : 1919 Pnii Rc- Cri 

No 30;2L Cri L Jour 300. Akbar 
V. Knipcror. 

C. (1930) 1930 Rang 138 (139) ; 7 Rant; 709 • 
1930 Cri Cas :^05 : 31 Cri L Tour 17G, 
Ngn Xyi Oyi v. Emp-’rar. 

I. (1930) 1930 RanK 138 (139) : 7 R;.ng 7G9 • 
1030 Cri Cas 305 : .11 Cri I. Jour 17G, 
A f/(t .\ ;/j fQ/i V. Emp. rnr. 

8. (1934) 1034 Rang 58 (.'’lO) ; 12 Rang 404 • 
1034 (hi Cas 375 : 35 Cri L Jour 
1027, Emperor v, Xga Nyi Xge. 
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(2) If, during the execution of a sentence of whipping, a 

medical officer certifies, or it appears to the 
lay o execution. ])^([agistrate Or officer present, that the offender 

is not in a fit state of health to undergo the remainder of the 
sentence, the whipping shall he finally stopped. 

Synopsis. 

Note No. I Note No. 

Scope. 1 I Certificate of the medical officer. 2 


Other Topics. 


Custody pending revision of whipping sen- 
tence. See Note 2. 

Imprisonment for default of part of whipping 
sentence — Illegal. See Note 2, Pt. 1. 

Medical opinion of non-fitness for portion of 
whipping before commencement — Illegal. 


See Note 2, Ft. 1. 

Record of whipping — Rule 287, Madras Cri- 
minal Rules of Practice. See Note 1. 

Whipping stopped after a few stripes — No 
more stripes. See Note 1, Pt. 1. 


1. Scope. 

This Section enacts that the sentence of whipping shall not be in- 
flicted on an accused person unless a medical officer certifies, or in his absence 
the Magistrate considers tliat the accused is in a fit state of health to undergo 
the punishment and it should be finally stopped, if, during the course of its 
execution, it is found that the accused is not in a fit state of health to undergo 
the rest of the punishment. “A man though sentenced to whipping is not to 
be whipped unless in a fit stale to suffer that punishment. The whipping is not 
to be commenced if he is unfit to bear it at all, and then he is to be kept 
in custody till Court can revise the sentence. But, if it be commenced, it is not 
to be continued longer than the man is fit to bear it, and when the rnan has 
had all he can bear, (in the opinion of the medical officer), the executioner is 
to stay his hand, and the sentence has been fully satisfied, for, it cannot be 
executed by instalments. It may be noted that when a sentence of whipping 
has been executed in the presence of the Magistrate, Rule 287 of the Madras 
Criminal Rules of Practice. 1931, requires the Magistrate to record the fact 

of such execution. 


2. Certificate of the medical Officer. 

The medical officer can, under sub-clausc 1, certify before the sentence 

is inflicted, that the accused is, or is not, in a fit state of health to undergo 
the punishment, and, under sub-clause 2, he can certify during the execution 
of the sentence, that the accused cannot bear the rest of it. But, it has be^ 
held, that he is not empowered to certify before the whipping is commenced, 
that the accused is fit to receive only a part of the sentence. Thus, wher^ 
before the whipping was inflicted, the Medical officer certified that the accused 
could bear only 6 out of 20 lashes ordered to be inflicted on him, it was held 
that (a) the medical officer not being authorised to grant such a certificate 
before the execution of the sentence, it was not a valid certificate under su 
section 1, and (b) the certificate, not having been granted during execution, 
was not a proper certificate under sub-section 2. Hence, t^e Magistrate^ 


Section 394— Note 1. 

1 . (1864) 3 Mad H C U App I (1). Hi<ih Court 
Proceedings, 2oth July 1804. 


[Seo' also (18771 Weir Srd Edn. 991 . 
High Court J^roct'i'dings, 31st Jan. 

1877. No. 237.) 
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action m ^meting 6 out of the 20 lashes and awarding 3 months' R. I. in 

was se, x ‘he imprisonment 

^ ! H K ‘'"®’ ‘h^ accused should have been kept 

below ^ ^ ^ ‘h'= sentence of whipping under Section 395 



Procedure if punish* 
ment cannot be in- 
flicted under Section 
394. 


(1) In any case in which, under Section 394, a sen- 
tence ot whipping iswhoJly or partially pre- 
vented from being executed, the offender shall 
be kept in custody till the Court which passed 
.V, ^ -r sentence can revise it ; and the said Court 

the^AffL'd® ®‘ther remit such sentence, or sentence 

® '"^tipping, or in lieu of so much of the 

sentence ot whipping as was not executed, to imprisonment for 
any term not exceeding twelve months or to a fine not exceedinq 
five hundred rv2)eesj!7hvi}i may be in addition to any othe? 

oEe™^"'* sentenced for the same 

(2) Nothing in this Section shall be deemed to authorize 
any Court to indict imprisonment for a term or a line of an 
ammraf exceeding; that to which the accused is liable by law, or 
that .^vbich the said Court is competent to inflict. ^ 


Synopsis. 


Legislative changes 

Scope and object of the Section. 

Court which passed the sentence. 


Note No. 

1 

2 

3 


Power of revision of sentence 
Solitary confinement. 


Note No. 

4 

5 


Other Topics. 


Absence ot Magistintc-District Magistrato 
can act. Sec Note 3, IH. 3. 

Commutation of thirty stripes (or twelve 
months’ imprisonment under Section 423 


enhancement. See Note 2, Pt. 3. 

conclusion “thirty stripes— Twelve months’ 
imprisonment” — Wrong. See Note 2. 

* t. 2. 


{Code of 1882— S. 395— Same us that of 1098 Code.) 


313. In any case 

Procedure if punish- 
ment cannot be inflicted 
under the last Section. 


(Code of 1872~S. 313.) 

Provided that the whole ne«-ioil rf i.«,v - • ®n*-onced for tho same olTcnco. 

shall not exceed that to which ho is liable by seiiteucod 
to award. «s liable b> , oi that which the said Court is competont 

(Code of 1861— Xil.) 


Note 2. 


1. (1903) 7 Cti L Jour 5 (5) : 31 Mu.l S-i, 7„ ro The I'.Mic I’rc cu 


(or. 


Seo. 894 
Note 2 
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Sec. 395 
Notes 
1—2 


Fine instead of whipping. See Note 4, Ft. h 
No revision of illegal sen tence. See Note 4, Ft. 6. 
Revision of original Court after confirmation 
in appeal. See Note 3, Ft. 2. 

Revision of whipping if maximum sentence 

1, Legislative changes. 

Changes introduced in 1882: — 


already given. See Note 4, Ft. 5. 
Whipping and imprisonment in default — 
Illegal. See Note 4, Ft. 7. 

Whipping stopped under illegal certificate- 
imprisonment illegal. See Note 2, Ft. 4. 


1. The words “order the discharge of the offender” in Section 313 
of the Code of 1872 were substituted by the words “remit 


such sentence.” 

2. The words “to imprisonment for any period” in Section 313» were 

substituted by the words “to imprisonment for any period not 
exceeding 12 months.” 

3. The words “Provided that the whole period of imprisonment to 

which such offender is sentenced shall pot exceed that to which 
he is liable by law. etc.,” were altered into “Nothing in this 
Section shall be deemed to authorise any Court to inflict im- 
prisonment for a term exceeding that to which the accused is 
liable by law etc. 

Amendments in 1923: — 

1. The words “or to a fine not e.xceeding five hundred rupees.” were 
added in sub-section 1 between the words “nvelve months” and 


“which may be, etc.” 

2. The words “or a fine of an amount” were added in sub-section 2 
between the words “for a term” and “exceeding that etc.” 




2. Scope and object of the Section. ' 

In cases where a sentence of whipping cannot be carried out at all, 

under sub-section 1 of Section 394, because, the accused is not in a fit state 
of health to undergo the punishment, or where it is carried out only in part, 
the accused not being in a state of health to undergo the rest of it^ this Sec- 
tion requires the Court to keep the accused in custody with a view to revise 
the sentence of whipping. The sentence of whipping can be revised (a) either 
by remitting it or (b) by sentencing the accused to imprisonment for a term 
not exceeding twelve months, in lieu of whipping, or. (c) by imposing a fine 
not exceeding five hundred rupees. It cannot be said that by reading Section 392. 
sub-section 2, which fixes the maximum sentence of whipping at 30 stripes, 
with this Section which fixes the maximum sentence of imprisonment tliat can 
be given in lieu of whipping at 12 months, that sentences of 30 stripes and 
12 months' rigorous imprisonment are of equal degree of severity.^ But it may 
be taken that the legislature regarded a sentence of 12 months’ imprisonment 
as the maximum sentence of imprisonment which could be substituted for 
whipping. Thus it has been held by a F ull Bench of the Rangoon High Court^ 


Section 395 — Note 2. 

1 . (1908) 7 Cri L Jour5 (5, 6) : 81 Mad 84 (85), 
In rc Emperor. « « . 

(Soo also (1869) 5 Mad It C R App 1 
(1). Hiqh Court Proceedings, 2bth 

2 (1928) 1928 Rang 265 (265) : 30 Cn L Jour 
3Q8, Kyoing Ng(i In re. 

Thirty stripes not equivalent to ono 
year’s R. I. 


(See also(l87l) 15 Suth W R Ori 7 (9), 
Queen v. Bunda AH. 20 stripes are 
not equivalent to riaorous imprison- 
ment for 3 months ] 

3 (1929) 1929 Rang 177 (179) : 7 Rana 31^9 : 

30 Cri L Jour 986: 1929 Cn Oas 
169 (FB), Emperor v. Chit Pon. 

[But pee (1928) 1928 Rana 265 (265); 
80 Cri L Jour 328, Kyaing Nga 
Hmxce, In re. 
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that a substitute of 30 stripes for a. sentence of one year’s rigorous imprison- 
ment is not an “enhancement” within the meaning of Section 423, sub-sec- 
tion 1 (b). It has been seen in Section 394 that a Medical Officer cannot 
certify before the sentence of whipping is executed that the prisoner is in a 
fit state of health to undergo only a portion of the sentence. If such an illegal 
certificate is given and in pursuance of it the sentence is partially executed, the 
Magistrate is not entitled under this Section to sentence the prisoner to im- 
prisonment in lieu of the unexecuted portion of the sentence of whipping.^ 

3. Court which passed the sentence. 

It is the Court that passed the sentence of whipping that can revise 
it.i This power to revise the sentence is not taken away by the sentence 
being confirmed in appeal.^ 

The words “Court which passed the sentence” do not mean the same 
officer, who passed the original sentence of whipping. The word "Court” is 
impersonal, and its use instead of the words “Magistrate or officer” lends 
support to this view. Indeed, to confine the power of revision to the particular 
officer who passed the sentence, would in many cases, make the Section un- 
workable. It certainly cannot be the intention of the Legislature, that, if at 
the time the sentence of whipping is to be revised under this Section, the 
particular officer who passed the sentence of whipping is not available, he being 
cither dead or transferred, the accused should escape the commuted sentence 
under this Section. It lias consequently been held that when the Magistrate who 
passed the sentence of whipping is absent, the District Magistrate can be held 
to be “the Court which passed the sentence. ”3 


4. Power of revision of sentence. 

As seen already the sentence may cither l>e remitted or imprisonment 
or fine inflicted in lieu of it. Before the amendment of this Section in 1923, it 
has been held that a sentence of fine cannot be passed in lieu of whipping.* 
Since the amendment, those cases are not good law and now fine not exceeding 
Rs. 500 can be levied. 

The Court can remit the sentence altogether e\^n though it is com- 
petent to inflict a term of imprisonment in lieu of whipping.^ The word “im- 
prisonment” means, a substantive sentence of imprisonment and not imprison- 
ment in default of payment of fine.® Sub-section 2 enacts that where an 
accused is sentenced to whipping and imprisonment and where in lieu of such' 
whipping, imprisonment is inflicted, the total term of imprisonment should not 
exceed that which the Court is competent to inflict.** Therefore, where im- 
prisonment for the maximum period is inflicted in addition to whipping, the 


4. (1009) 7 Cri L Tour 5 (fi) : 31 Mad 94. Km- 
peror, Jn re. 

Note 3. 

1. (1980) 1869 Pun Re Cri No. 10, page 50(53) 

Evi2)rcss V. Chelu. 

2. (1889) 1889 Pun Ro Cri No. 10 page 50 (53), 

Empress v. Chetu. 

3. (1901) 1901 Pun Re Cri No. 83 page 90 (98), 

Clihajju V. K}7}2>cror. 

Note 4. 

1.(1689) 11 All 309 (300.310), Empress v. 

Sheodin. 


(1992-1996) 1 Upp Bur Rul 45, Empress v. 
Nga K. Aung. 

(1000-02) 1 Low Bur Rul 202 (202), Cio^rn 
V. Nga 2'o Thit. 

(1900) 10 Cri L Jour 120 (121) : 5 Low I>ur 
Rul 22, Kvipcrt^r v. Th<7 Kin. 

•2. (1900-02) 1 Low Bur Rul 202 (202), Crou n 

V. Kgn Ko Thi*. 

3. (18.99) 11 Ali 309 Cno). t^hicen v. Sheodin. 

4. (1.899) 21 All 2.'» (26). (Juecn v. Pam Doran 

(1901) looi Run Re Cri No. 11 pa«e 32 (33), 
Croien v. Barhat Ali. 
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Sec. 395 entire sentence of whipping should be remitted; it cannot be inflicted, for 
Notes any further sentence of imprisonment will be beyond the competency of the 
4—5 Court.^ 

Where the sentence of whipping that has been passed is illegal as for 
example, on a person above forty-five years of age, the Magistrate is not 
competent to revise such illegal sentence.^ The illegal sentence should be 
reported to the High Court for orders. But, where at the time the sentence of 
whipping is passed, it is ordered that if the sentence cannot be executed,, 
the accused shall undergo imprisonment, it has been held, that the conditional 
sentence of imprisonment is illegal and the Magistrate should act under this 
Section.'^ 

5. Solitary confinement. 

When imprisonment in lieu of whipping is awarded, solitary confine- 
ment may be ordered, though it is not specifically mentioned in the Section.^ 


Sec. 396 


390 .* ( 1 ) When sentence is passed under this Code on an 

Execution of sen- ©scapod coovict, such sentence, if of death, fine 
tences*''* on" e"ca*prd ov whipping, shall, subject to the provisions 
convicts. hereinbefore contained, take effect immediately, 

and, if of imprisonment, penal servitude or transportation, shall 
take effect according to the following rules, that is to say — 

(2) If the new sentence is severer in its kind than the sentence 
which such convict was undergoing when he escaped, the new 
sentence shall take effect immediately. 

(3) When the new sentence is not severer in its kind than the 
sentence the convict was undergoing when he escaped, the new 
sentence shall take effect after he has suffered imprisonment, 
penal servitude or transportation, as the case may be, for a 
further period equal to that which, at the time of his escape, 
remained unexpired of his former sentence. 

* (Code of 1882 — S. 396— Tbo word "kind" was substituted for the word "quality:'* 
otherwise the Section was the same.) 


(Code of 1872— S. 316.) 

316. When sentence is pissed ou an escaped convict, for such escape or for any other 

ofieuce, the Court may direct the sentence to take efiect immedi* 

Cnrrencu of sentcvce ately, or after such convict has suffered imprisonment or transpor- 

,i escaped convicts. tabiou. as the case may be. for a further period, equal Jp 

^ which remained unespired of his former sentence at the time of 

lis escape. 


(Code of 1861— S. 47— Same as that of 1872 Code.) 


rj (1870) 2 Weir •110 (440), llijh Court Pro- 
ceedin(}$, 0th January \S10, -Vo. 14. 
(1001) loot Pun Rs CriNo. 11, page 32 (33), 
Croion V. Bnrhat AH. 

G. (1803-1000) 1893-1000 Low Bur Rul 241, 
Queen v. N'ja Pan Bon. 


7.(1893-1900) 1893-1900 Low Bur Rul 631, 
Queen v. Nga Oieen. 

Note 5. 

1. (1899) 1899 Pun Re Cri No. 14. page 33 (39), 
Empress v. CaHinn. 
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Explanation . — For the purposes of this Section — 

(a) sentence of transportation or penal servitude shall be 
deemed severer than a sentence of imprisonment; 

(h) a sentence of imprisonment with solitary confinement 
shall be deemed severer than a sentence of the same description of 
imprisonment without solitary confinement; and 

(c) a sentence of rigorous imprisonment shall be deemed 
severer than a sentence of simple imprisonment with or without 
solitary confinement. 


Legislative changes. 
Escaped convict. 


Synopsis. 

Note No. 

1 Sentence. 

2 Execution of sentence. 


Note No. 

3 

4 


Sec. 396 
Notes 
4—2 


Other Topics. 


Custody during trial— Not a convict. See 
Note 2. 

Criminal Circular Order No. Oof Calcutta High 
Court. See Note 4. 

Detention for security — Not imprisonmeut — 
Conviction under Section 224, I. P. C., 
Illegal. See Note 2, Pt. 1. 

Imprisonment under Section 123 in default of 
security is sentence. See Note 2, Pt. 2. 


Place of trial for escaped convict. See Note 2 
Pt. 3. 

Sentence overlooked — Execution after dis- 
covery. See Note 4, Pt. 4. 

Sentence under Section 224, I. P. C., is addi- 
tional and Section applies. See Note 3, 
Pt. 1. 

Sections 397 and 123, Criminal P. C. See 
Note 2, F-N (2). 


1. Legislative changes. 

Section 316 of Act X of 1872 left it to the discretion of the Court to 
direct the sentence passed on an escaped convict to take effect immediately or 
after the expiration of the period of the imprisonment or transportation, which 
the convict was undergoing at the lime of his escape. But Section 396 of the 
Code of 1882 and the present Section enact, (a) that the sentence of death, 
fine or whipping passed on an escaped convict shall be executed immediately 
and (b) the sentence of imprisonment, penal servitude, or transportation shall 
be deferred or executed immediately, according as the new sentence is lighter 
or severer in quality than the sentence which the convict was undergoing at 
the time of his escape. 


2. Escaped convict. 

The word convict shows tliat the case of a person wlio escapes 
from custody while under trial is excluded from the operation of the Section. 
There is a difference of opinion on the question if a person detained in custody 
for the purpose of giving security for good behaviour is not in custody for an 
offence though his detention may be lawful. Some cases have held that it is 
not a “sentence ’ ot imprisonment though the detention is lawful and that his 
conviction under Section 224. Penal Code, is illegal. i Other cases have held iliat 
the word "sentence” applies also to an order of imprisonment passed under 
bection 123, m default of furnishing security.^ It is submitted that the former 


Section 396 — Note 2. 

1. (18G7) 3 Msi.1 II G Jt .\pp 23(23), Ui]h Court 
Proceedings. VJth Janunrg 
(1874) 7 Mad H C R .\pp41(41). fligh Court 
Proceedings. 'IHth October 1R74. 
(1903-04) 2 Low Bur Rul 72 (75), Emperor 


V. Ngn Po Thin. 

(1895) Ratanlal 771. Queen v. Pandu 
Khnndii. 

(1901) 1 Cri L .four 1114 (1114) (Bom), Em- 
peror V. Diirgn Bahirav. 

(1912) 13 Or L Jour 849 (849); 37 Bom 178, 
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view is correct having regard to the use of the word convict. The place of 
trial under Section 224 for an escaped .convict is the place from where he 
escaped. Trial and conviction by a Magistrate of another District will be 
quashed.^ 

3. Sentence. 

The punishment under Section 224, Penal Code, for escaping from 
lawful custody is to be in addition to the original sentence and the Court in 
passing such sentence must comply with the provisions of this Section.^ 

4. Execution of sentence. 

As far as the sentence of imprisonment, transportation or penal servitude 
is concerned, the principle of this Section is, that the severer in kind of the twp 
sentences shall take effect immediately and the lighter deferred. Thus when a 
lifc-con\nct under sentence of transportation was convicted under Section 224 
of the Penal Code, and sentenced to four months’ rigorous imprisonment, it 
was held that it was illegal to give priority to the sentence of rigorous imprison- 
ment as the transportation is a severer punishment than imprisonment.^ Simi- 
larly where an accused under sentence of transportation for 7 years escaped 
from where he was confined before transportation and was convicted and 
sentenced to two years’ rigorous imprisonment, the latter punishment was 
directed to take effect after the period of transportation.^ 

In the case of a sentence of death, fine, or whipping, this enacts that 
it shall be executed immediately. When a person who escaped from custody 
while under sentence of death was convicted under Section 224, Penal Code, the 
High Court directed the original sentence of death to be executed immediately .3 

Criminal Circular Order No. 9 dated the 15th July 1873 of the Calcutta 

High Court, required the Sessions Judges and the Magistrates in Bengal to care- 
fuUy comply with the provisions of Section 316 of the Code of 1872 and to specify 
in the warrant, the date from which the sentence is to take effect, whether at- 
once or after the lapse of a period equivalent to the portion of the prisoner’s ori- 
ginal sentence which remained finexpired at the time of his escape, the date 
on which the original sentence, of which the currency was interrupted by the 
escape, being clearly shown. This circular has now become obsolete as the 
present Section makes statutory provision as to the execution of the two 

sentences. 

Where an accused was sentenced to 3 months’ rigorous imprisonment, 
and a certain fine or in default to 20 days’ rigorous imprisonment, the sub- 
Lanti\*c term of imprisonment was overlooked through a mistake in the warrant 
of commitment to the jail, and he served only the 20 days’ imprisonment and 
was released. The error was then discovered and five days after his release 

T.miyoYor v. IJalhrishna Ram. 

Case under Section 397. 

[See also (1903) 8 Cr L Jonr 402 (402): 

31 Mad 515 (517), In rc .loqhi Kan- 

nifjan. Case under S. 397.] 

3 (1602-1865) 1 Bom HOE Crown Cas 139 

(139), Reg V. Dossa Sera. 

Note 3. 

1. (1S82) 1 Weir 203 (204), In re Chinnn 

Madaltidamban. 


(1867) 8 Suth W R Cr 85 (86). Queen v. 
Dhoonda Bhooga. 

Note 4. 

1. (1S98) Ratanlal 965, Queen v. Mahadu 
Nagu. 

2 (1912) 18 Cri L Jour 54 (55): 13 Ind Cas 390 
(391), (Rang) Nga Po Chein v. Km- 

2 >cror, 

3. (1832) 1892 All W N 164 (164). Empress v. 
Aman. • 

(1873) 20 Suth W R Cri Cir No. 9, (p. 0). 
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he was re-arrestcd and sent back to the jail to undergo the subsUintive term 
of imprisonment, it being directed that the imprisonment should begin on the 
day of re-arrest. It was held that the order was a legal one.^ 

397,* a person alrecady undergoing a sentence of 

iniprisonment, penal servitude or transporta- 
tion, is sentenced to imprisonment, penal servi- 
tude or transportation, such imprisonment, 
penal servitude or transportation shall com- 
mence at the expiration of the imprisonment, penal servi- 
tude or transportation to which he has been previously sentenced, 
unless the Court directs that the suhseq^ient sentence shall run 
conc^irrently tvith stich previous sentence : 

Provided that, if he is undergoing a sentence of imprison- 
ment, and the sentence on such subsequent conviction is one of 
transportation, the Court may, in its discretion, direct that the 
latter sentence shall commence immediately, or at the expiration 
of the imprisonment to which he has been previously sentenced : 

? ovideci^ further^ that where a person who has been sentenced 
to imprisonment by an order under Section 1^3 in default of 
furnishiny security is, tvhilst undergoing such sentence^ sentenced to 
imprisonment^for an offence committed prior to the mahing of such 
order, the latter sentence shall commence immediatel y . 

Synopsis. 


Sentence on 
offender already 
sentenced for an* 
other offence. 


I ... Note No. 

legislative changes. 1 

Several sentences — Execution of. 2 

"Unless the Court directs con- 

currently v/ith the previous sen- 
tence.” 3 

Already undergoing a sentence of im- 
prisonment,” etc. 4 

for imprisonment under Sec- 
tion 123 — Subsequent sentence for 
offence — Second proviso. 5 


T-. . . . , Note No. 

L/etention in civil prison, if ' sentence 


of imprisonment.” 6 

Effect of reversal of one of two sen- 
tences in appeal. 7 

Transportation — First proviso. 8 

Sentence cannot be ante-dated. 9 

Order as to commencement of sentence 

is not a judgment. 10 

Power of High Court to pass concur- 
rent sentences. H 

Appeal. 12 


Sec. 396 
Note 4 

Sec. 397 


(Code of 1882 — S. 397— Same a-s th.at of ISOft (’ode ) 


Oil o/jetuh r al- 
fcadtj sentenced for an- 
other offence. 


(Code of 1872 — S. 317, Paras. 1 and 2.) 

317. When sentence is passed on a pcison already under 
'^onlcuce of nnpnsonmeiit or transportation, and the sentence is for 

imprisonment or transportation, the Court shall direct tb it such 

imprisonment or transportation shall commence at the expiration of 
the imprisonment or transportation to which such porsou has been 



(Code of 1861- S. 48-See Note 2, sui-rn.) 


4. (1$97-10011 1 Upp Bur Rul 89, J-J 


m/'eror v. N'jirc Cainj. 
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Other Topics, 


Compared with Section 35. See Note 2, Ft. 3. 

Ignorance of imprisonment and subsequent 
discovery. See Note 8, Ft. 3. 

Imprisonment in foreign territory. See Note 4, 
Ft. 4. 

No order as to transportation during im* 
prisonment — Effect. See Note 8, Ft. 2. 

No transportation in default of fine. See 
Note 8, Ft. 5. 

Order as to commencement of sentences — 
Subsequent to delivery of judgment — 
Legal. See Note 10, Ft. 1. 

Order under Section 123 subsequent to sen- 
tence for another offence. See Note 5, 
Fts. 5a and 6. 


Section 48 of Code of 1861. See Note 2, F-N 
(3) ; Note 8, F-N (1). 

Section 231. See Note 4, F-N (la). 

Section 64, L F. G. See Note 4, Ft. 7. 

Security given under Section 108 — Withdrawn 
after conviction for another offence — 
Effect. See Note 4, Ft. 8. 

Sentence of transportation for a second time. 
See Note 8, Ft. 4. 

Sentences to be executed immediately. See 
Note 2, Ft. 1. 

Several sentences same day. See Note 4, 
Fts. 1, 2 and la. 

Subsequent sentence for offence committed 
after order under Section 123. Seo Note 5| 
Ft. 5. 


1. Legislative changes. 

Changes introduced in 1872: — 

There was no provision in the Code of 1861 as to how a sentence of 
transportation on an offender already undergoing a sentence of transportation, 
was to take effect. This was provided for in the Code of 1872, but in other 
respects there was no difference between the two codes. 

Changes introduced in 1882: — 

1. The Code of 1872 referred only to sentences of imprisonment and 
transportation. The sentence of penal servitude was also added in 1882. 

2. The proviso to Section 317 of the Code of 1872 wa'b enacted as a 

separate Section in 1882, namely Section 398. 

Changes introduced, in 1898: — 

There were no changes introduced in 1898. 

Changes introduced in 1923: — 

1. The words "unless previous sentence” were newly added, bee 

Note 3. 

2. The second protiso was newly added— S<?<? Note 5. 

2. Several sentences— Execution of. , ,, , • j- 

The "cneral principle is that sentences should take effect immediately 

on conviction and cannot be postponed.^ In cases, however, several 

sentences are passed against the same person, the Code has enacted a different 
rule namely that such sentences should run consecutively, the one after the 
e.xpiration of the other, unless the Court directs tliat they should run concur- 
rently.^ Section 35, ante, enacts this rule, where a person is convicted at ot^ 
trial of several offences and several sentences are given. This Section ^cts the 
rule, where a person already undergoing a sentence is sentenced to imprison- 


ment etc.'^ _ 

Section 397 — Note 2. 

1. (1800) 12 Suth W E Cr 47 (48), KUhen 
Soonder Bhultacharjec , In the mat- 
ter of. 

2 (1304) 1 Suth W R Cr Cir 2 (2), Criminal 
Circular No. 16 of 20th Auguat 186-1. 

(1878) Ratanlal 132. Dharivar District Jlfu- 
fjistrate's Letter No. G82. 

( 1020 ) 1020 .\U 211 (211), 21 Cri L Jour 
308, Emperor v. Bhikhi. 

(1028) 1920 Oudb 507 (508): 30 Cri L Jour 
473, Uazari Beria v. Emperor. 


[Seo also (1925) 1925 Oudh 374 (376): 
27 Oudh Gas 385: 26 Cri L Jour 1412. 
Murli Brahman v. King- Emperor.} 
3. (1910) 11 Cri L Jour 079 (680); 8 Ind Cas 
550 (Lah), Sheo Narain v. Emperor. 
[See also (1870) 3 Beng L R App 50 
(51), Kishen Soonder Bhuttacharjee, 
In the matter of. S. 48 of tho Oode 
of 1801 was held to be an exception 
to the rule that sentences begin 
to run from the moment they ara 

passed.! 
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3. Unless the Court directs concurrently with the previous 

sentence.’* 

Before the amendment of the Code in 1923, Section 35 enabled a 
Magistrate, in a case where several sentences were passed at one trial, to 
order that the punishments shall run concurrently. But there was no such 
provision (except in one particular specified) in this Section, and it was conse- 
quently held in cases not falling within Section 35 that the Court had no power 
to ordei that the sentences should run concurrently. ^ The addition of the words 
“unless the Court directs that the subsequent sentences shall run concurrently 
with the previous sentence" by the Amendment of 1923, now makes it clear that 
such orders are competent.^ 


i. Already undergoing a sentence of imprisonment,” etc. 

A is sentenced on the same day to two separate terms of imprisonment 
on two separate convictions. Can A be said at the moment the second sentence 
is passed, to be undereoing a sentence of imprisonment in respect of the first 
sentence? It was held by the High Court of Allahabad, in a case arising before 
the Amendment of 1923, that he cannot, the reason being that a person cannot 
be said to undergo a sentence of imprisonment until he is actually put in failA 
It was, however, held in the same case following the undermentioned case^* of 
the Bombay High Court that where several sentences were passed on the same 
^y, they might be considered to liave been passed at one trial within the mean- 
ing of Section 35 and that therefore, the Court could order the sentences to 


run concurrently. The High Courts of 
Commissioner's Court of Nagpur have 


Note 3. 

la (1860) Rataulal 19, Hcq. v. liavtachandra. 

Court may direct that they should 
run concurrently. 

1. (1809) Ratanlal 18, Khandesh Session$ 
Judge's Letter Ko. 815 of 1869. Case 
under S. 48 of the Code of 1861. 
(1921) 1921 All 126 (127): 22 Cri L Jour 
520, Uarolch Karain v. Lmyeror. 
(1888) Ratanlal 391, Lnipress v. Hari. 
(16(3) 20 Suth W R Cr 70 (70), Queen v. 
Sobrni Oov'nllali. 

[See also (1894) 1894 Pun Re Cr No. 
12, page 88 (391. Muzaffar v. Empress. 
(1902) 4 Rom L K 876, Knipercr v. 
Tuharavi Hart. 

(1897) 20 All 1 (1. 2), E7fipress v. 
Ishri. 

(1920) 1920 All 211 (211); 21 Cri L 
Jour 398, Emperor \. Bhilhi. 

(1900) 2 Bom L R 111 (112). 

Empress v. Bhntjxenndaa lialdns. 
(1902) 15 C P L K 57 (57), Empcrcr 
V. Buddhu. 

(1912) 13 Cri L Jour 3(3): 13 liul C.u 
100 (Lab), Emperor v. Ganda Sinijh. 
(1908) 7 Cri L Jour 115 (H.’i); 1 Low 
Bur Kill 147, Emperor v. !San E. 
(1903) 1903 Upp Bur Rul 19, Eoa 
TokGxji V. Emperor. 

(1909) 10 C. i L Joiir 2.36(237) : 2 Sind 
L R 23, Imperator v. Khuda Bur. 
(1886) Ratanlal 239. Sa-jrnm Nath, 


Madras and Rangoon and the Judicial 
held on the other liand that a person 

In re.] 

(See also (1891) Ratanlal 552, Queen- 
Empress V. Mahomed. 

(1912) 13 Cri L Jour 466 (467): 15 Ind 
Cas 306 (Mad), Advocate-General v. 
G ovindasxvaniy. 

(1917) 1917 Cal 416 (417); 18 Cri L 
Jour 410, Kaxnal Mandal v. King- 
Emperor. 

(1913) 14 Cri L Jour 240(240) : 19 Ind 
Cas 336 (All). Mahbul Hussain v. 
Emj>eror. 

(1913) 14 Cri L Jour 388 (388): 20 Ind 
Cas 212 (Rang), 2 v’<7(i v. Emperor. 
(1023) 1923 Kang 197 (198): 1 Kang 
306; 2.5 Cri L Jour 85, Exnperor v. 
N>ja Sexn Po.] 

2. (1924) 1924 Rang 307 (308): 25 Cri L Jour 
1310, Emperor v. Nga Po Thaunn. 
(1920) 1926 Nag 426 (429); 27 Cri L Jour 
S07, jilahndco v. King-Emperor. 

[But see (1925) 1925‘Lah 334 (335): 
26 Cri L Jour 731, Batun Siiigh v. 
Emperor. The decision, it is sub- 
mitted, is not correct. The Amcnd- 
inont of 19*23 wa.s apparently not 
brought to the notice of the Court.] 
Note 4. 

1- (1918) 1918 All 303 (303) ; 19 Cri L Jour 207. 
Mnhhan v. Empi ver, 

la(l9U) 12 Cri L Jour 241 (2) (241); 10 Ind 
Cas 769 (769) (Bom), Eixxperor v. Ma- 
homed Isaf llahib. In this case the 
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sentenced to imprisonment must be deemed to be undergoing that imprisonment 
within the meaning of this Section from the moment the sentence is passed 
and that therefore this Section will apply ^ 

A person who has furnished security under Section 108 of the Code 
and is subsequently convicted under Section 500 of the Penal Code, cannot 
be said to be undergoing any sentence of imprisonment at the time the sentence 
under Section 500, is passed though, after such conviction the accused \vith- 
draws his security and is consequently committed to prison.® 

A person undergoing a sentence of imprisonment in a foreign territory 
will, for the purposes of this Section, be considered to be “undergoing the 
sentence” and consequently, a Magistrate is competent to direct that a sentence 
passed by him should commence after the expiration of the sentence which the 
accused is undergoing in the foreign territory.^ 


S. Order for imprisonment under Section 123— Subsequent sentence for 
offence— Second proviso. 

Before the addition of the second proviso to this Section in 1923, 
there was a difference of opinion as to whether an order for commitment to 
prison under Section 123 in default of furnishing security was a sentence of 
imprisonment witliin the meaning of this Section. On the one liand, it was 
held that it was not^ and that the subsequent sentence could not, therefore, 
under this Section be postponed till after the expiry of the imprisonment 
ordered under Section 123.2 The High Court of Allahabad held, on the 


offences could have been joined to* 
getber under S. 231 of the Code. 

2. (1S91) 2 Weir 451 (451), Gown* 

danjn re. Case before 1923— Sen- 
tences held only to run consecutively. 
(1924) 1924 Rang 307 (308); 25 Cri L Jour 
1310, Emperor v. Nga Po Thaung. 
Case under the amended Section — 
Sentences could bo directed to run 
concurrently. 

(1926) 1926 Nag 426 (429): 27 Cri L Jour 
S07, Mahadeo v. King-Emperor. 
(Do.) 

[See (1935) 1935 Rang 456 (458): 1935 
Cri Cas 1213, N. N. Burjorjeev. Em- 
peror. But sentences should not be 
ordered to run concurrently, where 
the ofTencos are totally unconnected 
with each other.] 

3. (1023) 1923 Oudh 56 (57) ; 25 Oudh Cas 249: 

24 Cri L Jour 577, Gnnesh Shankar 
Vidijarathi v. King- Emperor. 

4. (1897) 20 Mad 444 (444), Queen-Empress v. 

Venkataramn Jetti. 

Note 5. 

1.(1916)1916 Pat 182 (182): 17 Cri L Jour 
528: 1 Pat L Jour 212, Marakandar 
Kanda v. Emperor. 

(1914) 1914 Sind 22 (22); 7 Sind L R 203: 
15 Cri L Jour 592, Emperor v. Glixi- 
lam AH. 

(1912) 18 Cri L Jour 189 (190) ; 8 Nag L R 
20, Emperor v. Lekria. 

(1904) 1 Cri L Jour 1090 (1090): 27 Mad 
625, Emperor v. lilutkukomaran. 
(1900-02) 1 Low Bur Rul 14 (15), Empe- 


ror V. Kga Kyon. 

(1895) Ratanlal 774, Queen - Empress v. 
Pandu. 

2. (1903-04) 2 Low Bur Rul 72 (75. 76), King- 
Emperor V. Nga Po Thin. 

(1892-96) 1 Upp Bur Rul 46, Queen-Em- 
press V. Nga So. 

(1909) 10 Cri L Jour 122 (123): 2 Ind Cas 651 
(Cal), Emperor v. Nepal Shikary. 

(1904) 1 Cri L Jour 1114 (1114) (Bom), Em- 
peror V. Durga Bahirar. 

(1903) 2 Weir 452 (452), Venkaiigadu, In re. 

(1921) 1921 Sind 96 (96): 15 Sind LR 205; 
23 Cri L Jour 255, Sukhal Singh v. 
Emperor. 

(1919) 1919 Lah 136 (136) : 20 Cri L Jour 
316, Emperor v. Chet Sinah. 

(1917)1917 Low But 159 (159): 17 Cri 
L Jour 480, Shin Taungw Emperor. 

(1916) 1916 Mad 1144 (1144) : 16 Cri L Jour 
622, Pichari Authu, In re. 

(1916) 1915 Jlad 587 (587): 16 Cri L Jour 
137, Gandella Pamudu, In re. 

(1912) 13 Cri L Jour 849 (849) : 87 Bom 178, 
Emperor v. Vishnu Balakrishna. 

(1910) 11 Cri L Jour 15 (15) : 3 Sind L R 
111, Emperor v. Pandhi. 

(1903) 8 Cri L Jour 402 (402): 31 Mad 515, 
Joghi Kannigan, In re. 

(1910) 11 Cri L Jour 271 (271) : 34 Bom 326, 
Emperor v. Arjun Ambo Kathodi. 

(1904) 1 Cri L Jour 1114 (1114) (Bom) Em- 
peror V. Durga Bahirav. 

(1903) 5 Bom L R 26 (27). Emperor v. Kanji 
Jay Singh. 

(1903) 1903 All W N 28 (28), Emperor v. Ja- 
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other liand. that a commitment under Section 123 is a sentence of imprisonment 
^Mthm the meaning of this Section and that, consequently, the subsequent 
sentence for an offence, would, under this Section, commence after the expiry 
of the imprisonment under Section 123.3 By the addition, in 1923 of the 
second proviso to this Section and the use therein of the words “sentenced to 
imprisonment y an order under Section 123“ the Legislature has adopted the 
view of the Al ahabad High Court that the words "sentence of imprisonment" 
include an order for commitment to prison under Section 123-’ but lias en- 
acted. in conformity with the other view that where the subsequent sentence is 

for an offence committed prior to the order under Section 123, such sentence 
should commence immediately.'* ‘ semence 

Where the subsequent sentence is for an oflence commiUed after 
he Older undet Section 123, this proviso has no application. In such cases 

lemrnr ''Y® Section will come into operation and the subsequent 

Court dKects that they shall run concurrently.* The proviso will not also apply 
where the order under Section 123 is passed subse„uent to a sentence of im- 

lsTparT"of this s" r"'*' ‘"i submitted, that the 

1st para, of this Section applies and the sentences will run only comccutn-elv A- 

contmry view has, however, been taken by a Full Bench of lie tuh^ Com 

fWrd fnr^r'‘'^'i‘^^‘''‘ security and befori the date 

. cd fm furnishing security. On failure to furnish security on the latter date 

an order tinder Section 123 was not passed but was suspended u, dl i revtt v 

of he sentence for the offence. It was held by their Lordships //A /, that tlm 

mci bcction 123 uould run concurrently with the previous imprisonment 
lias been seen before, tins latter view is not correct. Where after an order 
sccuritj was passed .V was convicted of an offence and sentenced to 
mpnsonmcnt and thereafter an order under Section 123 for imprisonment 
vas passed for default of security, it was held bv the High Court rff Bombav 

^tc of ‘''<= P'Kler Section 123 was on tl.e 

, 1 " ft been, the snhsequent sentence 

foi the oflcnce ran concurrently with the former.^ 

When the sentence for the offence is fine. .Section G4, of tl.e Penal 


wallir. 

(1896) Ratanlal 970. Qiicf'n-l-'mprcsi v. 
'I'tihhi/a JJnhirii. 

(1895) 180o Pun Rc Or No. 14 , p, 45 (jG) 
Queen-Kmpress v. JJirnuch.int} . 
(1872-189-2) 1872-1692 Low Bur RuJ 3Cl 

(305), v. X./a Shwe 

JUjn. 

(1912) 13 Cri L Jour 530 (.530) : .5 Sind L R 
203, Iwptraior v. AkiduUnh 

[See also (1U23) 1923 Oudh 50 ( 57 ) 

25 Oudh Cas 249: 2l Cri L Jour 
•07 f : Ganc'ih Shanlar Vuhtnrlhi w 
Kinff-Kmperor. 

(1H75) 24 Suth \V R Crj 13 ( 14 ) 
i^iiccn V. Shona DaijeeA 


3. (190^) 
•1. (19.':;i) 

la (1933) 

5. (1931) 

5a (1920) 

G. (1927) 


3?0 -not ; (-*-^2): 30 All 334 

19.31 Kans 127 (129): 9 Rang llO: 
32 Cri L Jour 714 ; 1931 Cri Cas 5 > ' 

Af/rt lyi ff. 

f?S ’’ I' J -^ur 

1162: 1933 Cri Ca.s X p , v 

Jatjmohan. 

19:11 Rang 127 (129): Cri (\as 

o22: 9 Rang no ; 32 Cii L Jour 7 I 4 
I’yc. 7n rr. 

20 Sind LR 
103; -2, On J. Jour SG5. fAvperor v 
Ah met}. ^ 

1927 R>m G.57(I){G57): 2S Cri L Jour 
0 o2. LtKpcror v. ^15^ Parid Unr./ir, 


Seo. 397 
Note d 
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Code, requires that any imprisonment in default of the payment of fine should 
be in excess of any other imprisonment to which the accused may he sentenced. 
Hence, in such cases, even though the offence in question may have been 
committed prior to the passing of the order under Section 123, the effect of 
Section 64 of the Penal Code, would be to postpone the imprisonment in 
default of fine till the expiration of the imprisonment in default of security’ 

6. Detention in civil prison, if "sentence of imprisonment.” 

The detention in civil prison is not a sentence of imprisonment within 

the meaning of this Section. Where therefore a person undergoing detention 
in a civil jail is convicted of an offence and sentenced to a term of imprison- 
ment, this Section has no application and the sentence will commence, under 
the general principle of law, from the date of the order.^ 

7. Effect of reversal of one of two sentences in appeal. 

Where X is convicted and sentenced to imprisonment first in one 
case and subsequently in another, and the former conviction is reversed in 
appeal, it has been held by the High Court of Bombay, that the second sentence 
will commence from the date of such reversal.'^ According to the High Court 
of Madras, the sentence already undergone in respect of the conviction which 
was set aside should be reckoned as imprisonment in the second convictiooi.^ 
The Judicial Commissioner’s Court of Sind has held that the second sentence 
will commence only on the date of the acquittal in appeal in respect of the first 
conviction, but that the High Court lias power under Section 439 of the 
Code, to reduce, on equitable considerations, the second sentence by the 
period of imprisonment already undergone by the accused.^ 


8. Transportation— First proviso. . 

Where an accused, who is already undergoing a sentence of imprison- 
ment is sentenced to transportation, the Court has got a discretion under 
the first proviso to direct the sentence of transportation to commence immedia- 
tely or after the expiration of the sentence of imprisonment. ^ If no order is 
made directing it to commence immediately, the sentence of transportation 
will commence only after the expiry of the sentence of imprisonment.2 Where, 
however, at the time the sentence of transportation is passed, the Magistrate 
ignorant of the previous sentence of imprisonment, an order directing the 
sentence of transportation to commence immediately can be made later on. 
By the amendment of sub-section 1 this discretion has been given, even m 
the case of a subsequent sentence of imprisonment or penal sernt^e^ The 


7 ( 1032 ) 1032 Hang 50 (51): 9 Rang 012: 33 
Cri L Jour 174 : 1932 Cri Cas 210, 
l^iupcror V. Nan E. 


Note 6. 

1.(1017)1017 Low Bur 159 (159): 17 Cri L 
Jour 4R0, Shin Taung v. Emperor. 
(1025) 1025 Rang 202 (208): 3 Rang 93: 2G 
Cri L Jour 821, E7nptror w Ma Kha. 


Note 7. 


1. (1379) Ratanlal 139 (140), Khandesh Ses- 

sions Judi.c's Letter No. 420. 

[Seo also USOO) Batunlal 523, Queen 
Empress v. Khandu.^ 

2. [See (1879) 2 Weir 450 (450). Bigh 

Court Proceedings, rebrtiary 


1379. AV 201.] 

3. (1032) 1932 Sind 159(100); 34 Cri L Jour 
24 : 1932 Cri Cas 695, Emperor v. 


Koural Shah. 

Note 8. 

1. (1902) 2 Weir 453 (453), Pattayil Kooru, In 


f V 

1909) 10 Cri L Jour 236 (237) : 2 Sind h R 
23, Imperator v. Khuda Bux. 

1914) 1914 Lah 75 (76): 15 Cri L Jour 68 
(69) : 1913 Pun Re Or No. 21, Bog% v. 

Emperor. ___ „ 


Bhiha. 

3. (1888) Ratanlal 891, Queen-Empress v. 
Bhiha. 
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first proviso appears to redundant and unjieoessary. Where a person already 
sentenced to transportation for life is for the second time sentenced to trans- 
portation, this Section lias been held not to apply though for purposes of 
calculation, a sentence of transportation for life is reckoned as 20 years.^ It 

may be noted in passing that transportation cannot be ordered in default of 
pa>Tnent of fine.® 

9. Sentence cannot be ante-dated. 

A sentence cannot be made to operate from a date prior to the date on 
which the sentence was passed. Thus where a prisoner was arrested on 27-1-1931 
and was convicted and sentenced on 8-4-1931 it was held that the sentence 
could not be made to run from 27-1-1931.1 

10. Order as to commencement of sentence is not a judgment. 

An order made by a Court under this Section as to the commence- 
ment of sentences is not a part of its judgment and may therefore be made 
after the judgment is signed.^ ' 

11. Power of High Court to pass concurrent sentences. 

The High Court has power, under this Section, to pass concurrent 

sentences in the same manner as the Court which originally passes the 
sentences. 1 

12. Appeal, 

Where an accused is sentenced to concurrent terms of imprisonment 
no one of which alone is appealable, he is not entitled to appeal against them 
collectively.! Likewise when an Assistant Sessions Judge sentences an accused to 
imprisonment for a period not exceeding 4 years, under each of two Sections of 
the Penal Code, the sentences to run concurrently, an appeal lies to the 
Sessions Court and not to the High Court.^ 


See. 397 
Notes 
8—12 



Saving as to Sec 
tions 396 and 397. 


(1) Nothing in Section 396 or Section 397 shall be 
held to excuse any person from any part of the 
punishment to which he is liable upon his former 
or subsecpient conviction. 

(2j hen an award of imprisonment in default of payment 
oi a hne IS annexed to a substantive sentence of imprisonment, 
or to a sentence of transi»ortation or penal servitude for an 
ottence punishable with imi)risonnient, and the person undergoing 

•(1898-S.398. sub-section l=\882-S. 398; 1872-S.317. Proviso; 1861-S.48, Proviso.) 


Seo. 393 


4. (189?)-1'J00) 18-13-1900 Low Lnr Kui 13, 

.V//a T!iu BijiC v (,>ucen-E)npiess. 

5. (1R80) 1880 Puii Ro Or No. 17. ijage 29 (30), 

Ii'ni/ircss V. Nurnn. 

Note 9. 

1. (1933) l'j;}3 Rang 23 (2S) : 34 Cri L Jour 
44 I ^ 193*3 Cri Cas 275i lupcfor v. 
Nfj't I'o M\n. 

Nole 10. 

1. {18S9) Ralaiilal 301, press v. 

BhV:a. 


Note 11. 

1. (1929) 1920 \]\ 585 (5S5) : 1920C.iCas 175 
M All 888; 30 Cri L Jour 904,60 

J\am V. JiJfujh'ror. 

(1931) 1931 Rom 520 (.■>2'>): 1031 Cri Cas 
917. 33CtiL.Jonr 77, Uuthirvr v. 
Narjaj^pa. 

, Note 12 

1. (1913) 14 Cri L .Jour 254 (2.54, 2.55); 40 Cal 

G.il, A7t2 6/7«'{/i/i V. 

2. (1910 1910 Cal .104 (404): 17 Cri L Jour 

2G(i, ham Gaaoi v Emve- 

rur. ^ 


1988 


Execution 


Sec. 398 
Notes 
1—2 


the sentence is after its execution to undergo a further substan- 
tive sentence, or further substantive sentences, of imprisonment, 
transportation or penal servitude, effect shall not be given to the 
a-ward of imprisonment in default of payment of the fine until 
the person has undergone the further sentence or sentences. 

Synopsis. 

Note No. j Note No. 

Scope of the Section. 1 I Sub-section 2. 2 . 


Sec. 399 


Other Topics. 

Substantive sentence overlooked — Executed Note 1, Pt. 2. 

after imprisonment in default of fine. See 

1. Scope of the Section. 

Tliis Section provides that no person will be e.xcused from undergoing 
any pan of the punishment, to which he is liable under former or subsequent 
convictions.^ Thus where an accused was convicted under Section 447, I. P. C., 
and sentenced to undergo rigorous imprisonment for three months and a fine 
in default of payment of which, he was sentenced to imprisonment for twenty 
days, the substantive sentence was by some mistake overlooked and the accused 
served only the sentence of imprisonment in default of payment of fine, and 
was released, it was held that the accused could be re-arrested and sent to jail 
to servo the substantive sentence, and the substantive sentence could bo 
directed to begin from the date of his re-arrest.^ 

2. Sub-section 2. ^ t • 

This Clause was first introduced in this Code. It supercedes the view 

licld in the undermentioned case^ that where a convict is imprisoned under 
two warrants which order consecutive punishments, the first warraiit should 
be completely executed both in respect of the substantive sentence of imprison- 
ment and the imprisonment in default of fine before any effect is given to 

the second warrant. 



(1) "When any person under the age of fifteen years 
is sentenced by any Criminal Court to imprison- 
Confinement of nieut fop uuy offeuce, the Court may direct that 

person, instead of being imprisoned in a 
e orma one Criminal jail, shall be confined in any reformatory 

istablishedby the Local Government as a fit place for confinement. 

n which there are means of suitable discipline and of training in 

• (1882-s 7399; 1872-S. 318; 1861-i 433.) 

See Note 2, siupro', otherwise these Sections were the Same as that of 180S Code; 

ib-section was newly added in 1S9S. 


Section 398 — Note 1. 

1 (1903) -1 Weir -15.3 (453), VenUatiqadu , In re. 

’ (1H94) 1894 Pun Re Or No. 12. page 38 (39). 
Muzaffarw Empress. 

(See also (1911) 12 Cri L Jour 28G 
(318) : 38 Cal 559. Emperor v. Voni 


Gopal Giipta.'\ 

2. (1897-1901) 1 Upp Pur Rul 89 (89. 90)^ 
Kintj-Emperor v. TIgtee Going. 

Note 2. 

1. (1878) Ratanlal 132. Dhanoar District 
Magistrate's letter No. 832. 
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some branch of useful industry or which is kept by a person 
willing to obey such rules as the Local Government prescribes 

the^reiiT^^'^^ discipline and training of persons confined 

1 ) persons confined under this Section shall be subiect 

to tne rules so prescribed. 

(3) This Section shall not apply to any place in which the 
Reformatory Schools Act. 1897, is for the time being in force. 

Si/ii02Jsi$. 


Scope of the Section. 

‘‘tinder the age of fifteen years.” 
“Is sentenced to imprisonment ” 
“May direct.” 


Note No. 

1 

2 

3 

4 


Instead of being imprisoned.” 
Sub'section 3. 

“Imprisonment.” 

Revision. 


Note No. 

5 

6 

7 

8 


Other Topics. 


Act \lIIoflS97 — Reformatory Schools \ct 
Sec Note 0, Pt. 1; Note 1 ; Note 3, Pt. 1 • 
Note 5. Pt. 4 ; Note 6. F-N (la) and (3). 

l.orstal Schools Act. See Note 3. F-N(l)* 
Note 4, F-N (1). 

Comparison with Section 5G2. See Note 1. 

Detention is not sentence — Suspension of 
sentence does not prevent detention. See 
Note 4, Pt. 2. 

Inquiry as to ago. See Note 2, Pt. 2. 

Ground.s for sending to Reformatory School 
See Note 4, Pt. 1. 

Legislative changes. See Note 2. 

Notidcation and rules. See Note 5. F-N ( 4 ). 

1. Scope of the Section. 

This Section may be compared 

of diftercnce arc as follows: — 


Period of detention. See Note 5, Pts. 1 to 3. 
loints not to he considered. See Note 3 
Pts. 3 and 4. ' 

Procedure. See Note 3, Pt. 2. 

Revision against illegal order of sendiu" to 

Note™^ F-N imprisonment. °See 

Notes. 

Section^ 3 ^^ 

Sectim. 31 of .4ot VIII of lS97-Powcrs under. 
See Note 4. 

Sentences n(n coming under this Section. See 
Note 3. Pts. 5 to 7. 


with Section 562, infra. The points 


1 . 

2 . 


This Section applies to offenders below the age of 15 -ears 
while Section 562 applies to all offenders. 

Under this Section the offender need not be a first offender 
whereas under Section 562 the ofTencLei must be 


der. 


a prst olTcn- 


Section may apply, the offender must be sci- 
tcnccd to imprisonment.! Under Section 5fi^> th^ r 

of scucc,., release iZ^on probaffot^^" 

Ac. 189V’:mdc":d;;ch^,wf,"oud o" e^t “s l,:' Roforntatory Schools 

Where the latter .^ct applies,' this s‘ecdo'n"tt:s .""ap^lirt'o:.” 

See also Notes to Section 522, infra. 


Section 399— Note 1 

l.(lSS2)Ratanlal 180 (180). Qncen-E..prcss s-. Ravaji. 


Sec. 399 
Note 1 
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2. “Under the age of fifteen years.” 

Under the previous Codes the age limit was sixteen years. 

Where the accused is not under the age of fifteen years he cannot be 
ordered to be detained in a reformatory.^ The Magistrate should determine 
precisely the age of the accused by enquiry before action is taken under this 
Section.^ 


3. * Is sentenced to imprisonment.” 

The same words “is sentenced” occur also in Section 8 of the Re- 
formatory Schools Act, 1897. It has been held in cases arising under that 
Section that where the accused is not sentenced to imprisonment for any 
offence the Magistrate has no jurisdiction to make an order for detention 
in a Reformatory School.^ The same view must prevail in cases arising under 
this Section. Where it is deemed necessary to have a convicted person sent 
to a Reformatory, the proper procedure is to impose a substantive sentence 
and then direct that, in lieu thereof, the accused be detained in a Reformatory.^ 
The liability to be sent to a Reformatory SchooP or a non-existence of a 
Reformatory‘s is not a matter to be considered in estimating the sentence to be 
passed on a juvenile offender. A person who is ordered to e.xecute a bond to 
keep the peace and in default to undergo imprisonment for that period is not 
“sentenced to imprisonment” and so cannot be sent to a Reformatory.® Simi- 


larly a person sentenced to pay fine 

Note 2. 

1. (189S) 25 Cal 333 (337). Deputy Legal Re- 

membrancer V. Ahmed Ali. 

(1897) Ratanlal 905 (906), Queen-Empress 
V. Bhausing. 

(1924) 1924 Rang IG (16) : 24 Cri L Jour 
918, Hamid v. Emperor. 

(1897-1901) 1 Upp BurRul 375(375),<?M<?<jn- 
Empress v. Nga Po Su. 

(1898) 1 Weir 879 (880), Nachi, In re. 

(1931) 1931 5tad W N 401 (401). Guduva 
Ramalinga Iyer v. Emperor. 
(1893-1900) 1893-1900 Low Bur Rul 79 (79), 
Queen-Empress v. Hga Me. 

2. (1893) 15 All 208 (209). Queen-Empress v. 

Narain. 

( 1898 ) Ratanlal 494 (496). Queen-Empress 
V. Manaji. 

(1894) Ratanlal 726 (726), Queen- Etnpress 

V. Go2)ala. 

(1899) 3 Cal W N 576 (579), Empress v. 
Ilarisdas Mukherjee. 

(1900) 4 Cal W N 225 (226). The Deputy 
Legal Remembrancer v. Kopil Kahar. 
(1898) 1 Weir 879 (880), Nachi. In re. 
(1900-1902) 1 Low Bur Rul 126(127), Croxon 
V. po Sein. 

(1901) 24 Mad 13 (15). Queen-Empress v. 

Rama. , _ 

(1925) 1925 Rang 302 (303) : 3 Rang 218 : 
26 Cri L Jour 852, Emperor v. Sexon 

Choux\g. 

Note 3. 

1 (1898) 20 All 100 (161). Queen-Empress v. 

Billar. The High Court can revjso 
this illegal order and S. 16 is no bar 
to such revision. 


m default to undergo imprisonment 

(1890) Ratanlal 518 (519), Qxiecn-Etnpress 
V. Purushotham. Mere conviction 
not enough — There should be a 
legal sentence. 

(1901) 5 Cal W N 210(211). Radha Kristo 
V. Gokula Nut. 

(1898) 1 Weir 879 (880), Nachi. In re. 

(1894) Ratanlal 720 (726), Queen- Empress 
V. Gopala. 

(1911) 12 Cri L Jour 56 (57): 8 Ind Cas 1166 
(Lah), Emperor v. Batkhtxcari. The 
High Court cannot pass a sentence 
to legalise the order of detention. 
(1932) 1932 Sind 175 (176): 1932 Cri Cas 
732 : 26 Sind L R 295 : 34 Cri L Jour 
11, Issa Angaria v. Emperor. Under 
Borstal Schools Act. mere conviction 
is enough. Actual sentence is not 
necessary. 

2. (1896) 1896 All W N 27 (27), Queen-Empress 

V. Babu J?am. 

(1899) 1 Bom L R lG2(163),<?Ker*n-i:myms 
Kidxja Hussain. 

3. (1922) 1922 Bom 169 (170) : 46 Bom 429 : 23 

Cri L Jour 93, Abdul Rahman Isxuail 
V. Emperor. 

4. (1884) 2 Weir 453 (454), Burri Subbadu, 

In re. 

5. (1900-1902) 1 Low Bur Rul 42 (42), 

Mahomed Kasim v. Queen-Empress. 
(1897-1901) 1 Upp Bur Rul 375 (376), Queen- 
Empress V. Nga Po Su. 

[But see under Borstal Schools .Act 
(1934) 1934 Mad 457 (457): 57 Mad 
928: 35 Cri L Jour 1153: 1934 Cri 
Cas 802, Chengadu, In re.] 
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IS not “sentenced to imprisonment. Nor is a sentence to be whipped a 

“sentence of imprisonment" for the purpose of sending the accused to a Re- 
formatory.7 


4. “May direct. " 

It is not every boy that is convicted of an offence that can be sent to a 
Reformatory School; only such boys as are found to be proper persons to be 
the inmates of such a school could be ordered to be so sent. As a rule, no 
boy should be sent to a Reformatory on a first conviction unless there is a 
reasonable cause for supposing that he is being trained up to or is likely again 
to lapse into crime, being without parental or other control. i The order for 
detention in a Reformatory School is not a sentence and the suspension of 
the sentence by the Sessions Judge wiU not prevent the carrying out of the 

detention.2 As to power to act under Section 31 of the Reformatory Schools 
Act, 1897, sec the cases cited below.^ 


5. “Instead of being imprisoned." 

Since the detention is only instead of imprisonment in jail, the Court 
which sentences an accused person for any particular period of imprisonment 
cannot direct detention in a Reformatory for a longer period. i Thus where 
a confinement in a Reformatory for one year was ordered on a conviction of 
imprisonment for one month the sentence was held illegal.^ The period of 
detention should be defined and words like “or until he attains majority should 

not be used. See also Section 8 of the Reformatory Schools Act 1897 and 
the undermentioned cases."* 


6. (1893-1900) 1893-1900 Low Bar Rul 491 

(492) , Queen-Empreas v. Non PoSin. 

(1911) 12 Cri L Jour 244 (244) : 10 Ind Cas 

V73 (Rrtijp), Nga I'o Toh\. Emperor. 

7. (1893-1900) 1893-1900 Low Bur Rul 193 

(493) , Puttii V. Qticen-Empress. 

Note 4. 

1. (1895) 1 Weir 878 (879). Abdul Gaf/ar, 

In re. 

(1921) 1921 Oudh 190(101): 24 Oudh Cas 
305: 23 Cri L Jour 145. Mt. I'arbati 
V. Emperor. 

(1925) 1925 Rang ;}02 (303) ; 3 Rang 218 : 20 
Cri L Jour 852, Emperor v. Scin 
Choung. 

(1931) 1931 Mail 771 (771); 1931 Cri C.is 
1027; 54 Mad 704: 32 Cri L Jour 
1014, Sellnppa Ooundnn v. Eni2)eroi'. 
Detention in Borstal School. 

(1934) 1934 Rang 125 (127): 1934 Cri Cas 
718: 12 Rang 31 1 ; 35 Cri L Jour 
959, Emperor v. Ega Ohii Shuc. 
Dotcrilioii in Borstal School is not 
proper where accused merely f.iiis to 
keep under control his passion or 
gives way to violence. 

(1934) 1034 Hang 123 (12l): 1031 Cri Cas 
710: 12 Rmg 349: 3.5 Cri L Jour 
903, Emperor v. .Shwe ISein. Deten- 
tion in Bor.stal Scliool. 

2. (1016) 1915 Mad 1007 (1008): 10 Cri L Jour 

134, L’mp^rnr v. Krishna Pandhn- 
rayna. 

3. (1021) 1921 Oudh 190 (191): 24 Oudh Cas 


305: 23 Cri L Jour 145, .V/. Parbati 

V. ijmpcror, 

(1905) 2 Cri L Jour 720 (721) ; 3 Low Bur 

Rul 30 (30), Kinq-Kmperor v. Ua 
Taw. 

(1023) li)23 Pat 297 (297).- 23 Cri L Jour 

1312, Jagnrnnth Chaulcu v. King- 
F.niperor. 

Note 5. 

}: (109), Peg v. Ganpaya. 

2. (1889) 1889 All W N 131 (131). Queni- 

Empress v. Jlira. 

3. (1913) 14 Cri L Jour 250 (250); 19 Jnd Cas 

512 (Bom), Eyii/u-ror v. IliDua 
Sudn)fui. 

(U^Ol) Mad 13 (IG^ Kiujircss v 

1. (IS97-1900) 1 Upp Bur Rul 375(375). (^>ucen’ 

Empr.-si V. Nga J’o 

(1905) 2 Cri L Jour 738 (738) : 3 Low Bur 

Rul 40 (17). <S'<7n lllainn v. Ain-/- 
i.ynpcror. Notitication *No •^37 
dated 12th June 1897. provide.-? that 
Nouthful olTeuder shoiihl h • dt-taiiied 
till majoritv. 

(1898) 21 Mad 4.30’(-}:!21. <,>w:',i-En. v. 
Pnitialingam. ItiiK-s p.issrd by Oov- 
ornineiit lo-piire -lelention uniil the 
age of eik'liteeii. 

(1000) 1 W,.ir Puhlic Prose- 

cHlor V. J’-mtoo. Notilic Uion d.itod 
■lOth .fune lh87 does not roquir,. 

det ntiontillfigbtocnyo.xrs in everv 
case. 
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6. Sub. section 3. 

This Section does not apply where the Reformatory Schools Act, 1897 
is in force. In such cases the authority to send a youthful offender to a 
Reformatory School must be found in that Act. Section 8 of that Act provides 
tlrat only the Magistrates specified therein can make an order under this 
Section.^ A second class Magistrate who is not so specified cannot order a 
youthful offender to be sent to a Reformatory School where the Reformatory 
Schools Act, 1897 is in force.^ See also the undermentioned cases.® 

7. “Imprisonment.” 

Transportation is only a particular form of imprisonment and conse- 
quently. this Section will apply also to cases when an offender under the ag« 
of 15 is sentenced to transportation. ^ 


8. Revision. 

As to the power of the High Court in revision in cases arising under 
Reformatory Schools Act (VIII of 1897), see the following cases.i 


(1934) 1934 All 976 (977): 1034 Cri Cas 1300: 
36 Cri L Jour 368, Lurhhur v. 
Emperor. Rules framed — United 
Provinces require a minimum of 
sentenco of four years for detaining 
in Reformatory. 

(1891) Rataulal 564 (571), Empress v. Dali. 

Note 6. 

la(lS96) Ratanlal 864 (864), Queen-Enipress 
V. TiiJcaram Keshav Sonar. 

(1897) Ratanlal 915 (916), Queen-Empress v 
Fakira Dhnrmnppa, 

(1897) Ratanlal 929 (930). Queen- EmzJrcss 
V. Ear Parshad halta. Reforma- 
tory Schools Act docs not provide 
for whipping as a punishment. 

(1807) Ratanlal 986 (936), Queen-Empress 
V. Bhuja Gujia. 

(1918) 1918 Lab 27 (28): 1918 Pun Re Cr 
No. 17: 19 Cr L Jour 917, Emperor 
Y. Nur Muhammad. 

(1889) 12 Mad 94 (95,97), Queen-Empress v. 
Madasami. 

(1882) 18S2 Pun Ro Cr No 6. (page 6). The 
Empress v. Muhamdu. 

(1807) 20 All 158 (159), Queen-Empress v. 
Himni. 

(1897) 20 All 159 (160), Queen-Empress v. 
Go6i«f/a. 

1. (1897) Ratanlal 936 (936), Queen-Empress 
V. Bhuja Gujia. 

(1807) Ratanlal 947 (948), Queen-Empress 
V. Bhaffia Bhaao. 

(1872-1892) 1872-1892 Low Bur Rul 330 
(331),<jM^e«*-^-’»«prrss v. N{;a Hashig. 

(1897-1900) lUppBurRul 375 (376), Queen- 
Empress v. Nija Po Su. 

•2. (1889) 12 Mad 94 (95, 97), (jMcrn-L'jHprcss 
V. Madasami. 

3 (1915) 1915 Mad 841 (841): 16 Cri L Jour 
32, Kanukayya v. Emperor. A 
second class Magistrate not em- 
powered to act under S. S of the 
Act must refer the case to the Dis- 
trict Magistrate under S. 9. 


(1928) 1928 Bom 348 (349); 29 Cri L Jour 
1016, Emperor v. Lakshman. High 
Court can order detention of a boy 
in Reformatory School not only on 
appeal but in revision also. 

(1891) Ratanlal 536 (536), Queen-Empress 
V. Lallubhai. Case under Act 5 of 
1876. 

Note 7. 

1. (1909) 9 Cri L Jour 99 (102): 4 Nag L R 280, 
Rama v. Emperor. 

Note 8. 

1. The order of a Magistrate under S. 8 of 
the Reformatory Schools Act, 1876, is not 
an executive but a judicial proceeding 
and the High Court has power to 
revise : — 

(1889) 14 Bom 381 (383), Queen-Empress v. 
Manaji.. 

(1889) Ratanlal 494 (495), Queen-Empress 
Y. Manji Lai. 

High Court has no potoer to interfere 
xcitk the order of detention under S. 7 of 
Act V 0/1876:— 

(1896) 1896 All W N 43 (43), Queen-Em- 
press V. Anrudh Singh. 

Where the order is not made in substitu- 
tion of an order for transportation or im- 
prisonment, or where it is made toithout 
jurisdiction High Court can interfere 
(1897) 20 All 160 (161), Queen-Empress v. 
Billar. 

(1899) 21 All 391 (395) (PB), Queen-Empress 
V. Hart. 

(1893-1900) 1893-1900 Low Bur Rul 493 
(493). Puttu Y. Queen-Empress. 

Revisional jitrisdiction excluded only us 
to the age of offender arid order for de- 
tention -. — , ^ „ 

(1904) 1 Cri L Jour 609 (610) (Bom.) Em- 
peror V. Amir Bhikan. 

(1899) 27 Cal 133 (136), Queen-Empress v. 
Makimuddin. 

(1899) 3 Cal W N 576 (579), Queen-Empress 
V. Haridas Mukerjee. 
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400 .* When a sentence has been fully executed, the 

Return of warrant of&cei' executing it shall return the warrant to 
on execution of 8en< the Court from which it issued, with an en- 

dorsement under his hand certifying the manner 
in which the sentence has been executed. 

Sy7iopsis. 

“Has been fully executed.” Note No. I 


Other Topics. 

Full sentence to be executed though Ordinance ceases. See Note 1, Pt. 1. 

1. "Has been fully executed." 

Where a person has been convicted under an Ordinance issued by the 
Governor-General, his sentence does not become fully executed till the 
expiry of the period of the sentence, though the term of the Ordinance has 
expired; the detention after the period of Ordinance is not illegal. ^ 


CHAPTER XXIX. 

Of Suspensions, Remissions and Commutations of Sentences. 

40 1 .t (1) When any person has been sentenced to punish- 

•(1882— S 400 : 1872 — S. 305 ; 1861 — S. 385.) 
t (Code of 1882— S. 401.) 

(Same as that of first five sub-sections of 189S Code. Sub-section C was added in 1893.) 


(1893-1900) 1893-1900 Low Bur Uul 255 
(255), Queen Kmiyrcss v. N<ja Tun 
Za n. 

{1893-1900) 1893-1900 Low Bur Rul 441 
(442). Queen- Empress v. Nqa Nvnn 
U'«n. 

(1900) 1 Low Bur Rul 12 (43). Muhauimnd 
Kasim v. Queen-Empress. 

(1901) 1 Low Bur Rul 03 (04). Crotrn v. 
Valu. 

(1901) 1 Low Bur Rul 08 (CS. G9). Croivn v. 
TJaiuood Sahif). 

(19ll)13CriL Jour 44 (44) : 5 Sind L R 
173, I mperator v liojabali. 

(1932) 1032 Siud 175 (170); 1932 Cri Cas 
732; 26 Sind L R 295; 34 Cri L Jour 
11. Issn An'ffirio v. Emperor. 

Iliqh Court enn alter the sentence 
passed 

(1901) 28 Cal 423 (421), EeaseC v. C'ourtjic!/' 
Gt. P. C. 250 & 251 


(1900) 5 Cal W N 210 (211), Radha Kei.^to 

lUtrat V. iiohula Xut. 

(1907)0 Cri LJour 120 (1.30); 1907 Pun lie 
Cri No. 18, (page 59), Rom Sin-ih v. 
A’ in if 'K VI per or 

(1031) 1931 Nag 179 (179); 1931 Cri Cas 920 
27 Nag L K 242: 32 Cri L Jour 1208. 
iihmnmad Aeimiiddin v. Emperor. 

(1002) 15 CPLR 151 (152). Emper.- 
J atjan. 


Section 400 — Note 1. 

1. (1033) 1933 Cal 290 (282). 19:13 Cri C.i- 

3G1 : CO Cal 742 : :ij Cri L Jour 291. 
Jnqcndra Chandra /;.■>/ v. Hiiiierin- 
tendent >■/ the J')um J>um Special 
J otL 


(1933) 19:t:i Cal :A>-. (.sp.): lO.inCri Cas SCO; 
CO Cal .'>r> ; .34 Cri I, Jour 879, Jo- 
'icndramolton Cuha v. Emperor. 
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mentfor an offence, the Governor-General in 
o/remlt slntencer** Council or the Local Govemment Diay, at any 

time, without conditions or upon any conditions 
which the person sentenced accepts, suspend the execution of his 
sentence or remit the whole or any part of the punishment to 
which he has been sentenced. 

(2) Whenever an application is made to the Governor- 
General in Council or the Local Government for the suspension 
or remission of a sentence, the Governor-General in Council or 
the Local Government, as the case may be, may require the pre- 
siding Judge of the Court before or by which the conviction was 
had or confirmed to state his opinion as to whether the applica- 
tion should be granted or refused, together with his reasons for 
such opinion, and also to forward with the statement ofstich opinion 
a certified co^y of the record of the trial or of such record thereof 
as exists. 

(3) If any condition on which a sentence has been sus- 
pended or remitted is, in the opinion of the Governor-General in 
Council or of the Local Government, as the case may be, not 
fulfilled, the Governor^eneral in Councilor the Local Government 
may cancel the suspension or remission, and thereupon the person 
in whose favour the sentence has been suspended or remitted 
may, if at large, be arrested by any police-officer without warrant 
and remanded to undergo the unexpired portion of the sentence. 

(4) The condition on which a sentence is suspended or 
remitted under this Section, may be one to be fulfilled by the 
person in whose favour the sentence is suspended or remitted, or 
one independent of his will. 

(4-A) The 2^f'Ovisio7is of the above sith-sections shall also 
apply to any order ixtsscd hy a Criminal Court under any Section 


(Code of 1872— S. 322, Paros. 1 and 2.) 

322. When any person has been sentenced to punishment for an offence, the Governor- 

General of India in Council, or the Local Government, may at any 
Power to remit punish- time, without conditions, or upon any conditions which the per- 
vient. son sentenced accepts, remit the whole or any part of the punish- 

ment to which ho has been sentenced. 

If the person to whom a pardon has been given fails to fulfil the conditions prescribed 
by the Governor-General of India in Council, or the Local Government, the Governor-General 
of India in Council or the Local Government, as the case may be, may withdraw such pardon, 

whereupon such person shall be remanded to undergo the unexpired portion of his sentence. 


(Code of 1861 — S. 54 — Same as that of first paragraph of 1872 Code.) 
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of this Code or of any other law, which restricts the liberty of ami 
person or imposes any liability upon him or his property. 

Nothing herein contained shall be deemed to interfere 
with the right of His Majesty or of the Governor-General when 
such right is delegated to him to grant pardons, reprieves, respites 
or remissions of punishment. ^ 

, hete a conditional pardon is granted by Uis Majesty 

or, in virtue of any powers delegated to him by the Governor-General 

any condition thereby imposed, of whatever nature, shall be deemed 
to have been imposed by a sentence of a competent Court under this 

Code and shall be enforceable accordingly. 

(6) The Governor-General in Council and the Local Govern- 
ment may, by general rules or special orders, give directions as to 
the suspension of sentences and the conditions on which petitions 
should be presented and dealt with. 

Synopsis. 


Note No. 

Scope and applicability of the Section. 1 
Statement of opinion of the presiding 

Judge — Sub*section 2. 2 

Procedure to be followed by the Court. 3 
Violation of condition of remission of 


♦ . ^ Note No- 

punishment— Sub- section 3. 4 

"If at large.*’ 5 

His Majesty’s prerogative of pardon- 
Sub-section S. g 

Release on medical grounds. 7 


Sec. 401 
Note 1 


Other Topics. 


Advice for King's pardon. See Note 6, Pt. 2. 

Appeal and revision — Barred — Wrong convic- 
tion — Mercy. See Note 2, F*N (5). 

Circumstances for merev. See Note 2, Pt. 5 
and F-N (5). 

Court's reference for Government mercy. See 
Note 2, Pt9. 1 to 6. 

C. P. Cr. Cir. Part 2, No. 10. See Note 3. 

Madras Police Manual. See Note 7. 

Madras H. C. Circular dated 15th Novemboi 
1895. See Note 3. 


Non-applicability to approvers under S. 337. 
See Note 1, Pt. 2. 

Opinion pending petition to Privy Council 
See Note 2, Pt. 7. 

Recomendations through High Court under 
Cal. G. R. A C. O. P. 40. See Note 3. 
Section 227, I. P. C. See Note 4. 

Section 21, Prisoners .Vet 1900. See Note 5. 

Suspension of death sentence for appeal' to 
Privy Council. See Note 1. Pt. la. 


1. Scope and applicability of the Section. 

This Section docs not disturb the conviction of an accused. It deals 
only with tlic power to susi>cnd the e.'iecution of a sentence or remit the whole 
or any part of the punishment. The Govcriior-fjencral in Council or the Local 
Government may act of his or their own accord(sub-section 1) i or may be 
moved by an apidication (sub-scction 2). The Local Government has power 
undcr this Section to suspend the execution of a death sentence to cnabl * the 
accused to appeal to the Trivy Council. 


The special authority conferred 

Section 401 — Note 1. 

1. CSee (1932) 1932 AH 232 (232); 19.32 Gri Oas 
230 : 33 Crl L Jour 830, In re liavi 
Dawan Sintjh, a Mukhtiar nj Go- 
ralch2>ur.] 


by this Section relates to iM-rsons 


la (1931) 1931 Lah 3-19 (300) ; 1031 Ori C.i.s 
031 : 33 Cri Ij Jour 120, C'hini Itmn 

Tii^tpar V. l\iit [icror, 

[See aPo (191.0) 1915 P C 29 (30) ; 42 
Cal 7 :'; ; u ] .\ 133 : ig Cri L Jour 
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sentenced to punishment and does not touch cases under Section 337 in which 
a person charged along with others with a crime has, under a conditionally 
tendered pardon, given evidence against such persons.^ 

2. Statement of opinion of the presiding Judge— Sub-section 2. 

On the receipt of an application, the Governor-General in Council or 
the Local Government may require, from the presiding Judge of the Court 
before or by which the conviction was had or confirmed, a statement of his 
opinion with reasons and a certified copy of the available record. The object 
of calling for such a statement is to avoid a possible misapprehension about 
the legality of the sentence passed or a mistake as to the propriety of a parti- 
cular punishment inflicted. The Judge may also suo motu send his opinion 
whenever he considers that the prerogative of mercy should be exercised 
in favour of an accused. The following are instances where the Courts have 
thus recommended the accused to the mercy of the Government: — 

1. Discovery of facts after the final judgment is pronounced and 

signed, showing that the accused has committed no offence.^ 

2. An oversight on the part of a counsel or omission on the part of 

the Court to notice a relevant fact in the proceedings resulting 

in an error of fact or law.® 

3. Unsoundness of mind not strictly covered by Section 84 of the 

Renal Code.^ See also Notes under Section 376. 

4. The punishment prescribed by the law being more rigorous than 


494 (P C), Bahnuhund v. Emyeror.'] 
2. (1888) 11 All 79 (09), Empress v. Ganria 
Charan. 

Note 2. 

la [See (1934) 1934 Raug 125 (126. 127) : 1934 
CriCas718: 12 Rang 344: 35 Cri 
L Jour 959. Emperor v. Nga Ohn 
Shioe.] 

1 (1923) 1923 All 473 (474) : 45 All 143 : 24 
Cri L Jour 766, Kale v. Emperor. 

(1866) 6 Suth R Cri 42 (42), Nussur 
V. Mr. G. Hart. 

(1926) 27 Cri L Jour 1254 (1256) : 98 Ind 
Cas 102 (104) (Cal), Arajali v. Em- 
peror. 

(1919) 1919 Cal 409 (410) : 46 Cal 60 : 20 
Cri L Jour 265, Bajab Ali v. Em- 
peror. 

[See (1885) 7 All 672 (673), 

V. Durtja Charan.] 

2. (1885) 10 Bom 176 (ISO, 181), Empress v. 

C. P. Fox. 

(1895) Ratanlal 791 (791), Empress v. Mo- 
hun Abhesing. 

(1909) 9 Cri L Jour 226 (245): 33 Bom;221. 
In re Pal Oangadhar Tilak. 

(1866) 5 Suth W R Cri 61 (64) (F B). Queen 
V. Godai Iiao7tt. 

3. (1896) 23 Cal 604 (609). Queen v. Kader 

Nastjer Shah. 


(1932) 1932 All 233 (236) : 1932 Cri Cas 231: 
33 Cri L Jour 714, Pancha v. Em- 
peror. 

(1924) 1924 All 413 (413, 414) : 46 All 243 : 
25 Cri L Jour 683, Lackhman v. 
Emperor. 

(1866) 10 Bom 512 (518, 519), Empress v. 
Lakshman Dagdu. 

(1901) 28 Cal 613 (619), Ghatu Pramanik 
V. Emperor. 

(1923) 1923 Cal 460 (463), Emperor v. Tin- 
court Dhopi. 

(1931) 1931 Lab 276 (278) : 32 Cri L Jour 
1230 ; 1931 Cri Cas 532, Bagga v. 
Emperor. 

(1927) 1927 Lab 674 (677) : 8 Lab 684 : 28 
Cri L Jour 598, Tala Bam v. Em- 
peror. 

(1919) 1919 Lab 470 (470) : 1918 Pun Re 
Cri No. 30 : 20 Cri L Jour 1, Bamzan 
V. Emperor. 

(1931) 1931 Mad W N 719 (723). Narayana- 
sivami Goundan v. Emperor. 

(1919) 1919 Mad 128 (129): 20 Cri L Jour 
828, Muthusami Asari, In re. 

(19101 11 Cri L Jour 105 (110) : 4 Ind Cas 
985 (Lab), Chajju Mai v. Emperor. 

(1913) 14 Cri L Jonr 81 (91) : 15 Oudh Cas 
321, Muhammad Husain v. Em- 
2 )eror. 
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the circumstances of the case deserve."* 

5. Other mitigating circumstances.® 

Such an opinion has to be given only when the Court, on weighing 
the evidence on record, comes to the conclusion that the accused person deserves 
a recommendation for clemency; but if it holds that such evidence is not 
per se incredible or even improbable, the Court need not refer the case to 
the Government.8 Nor ought the Court to express an opinion in a case where 
stay of execution of sentence is prayed for until a petition to His Majesty 

in Council is disposed of; it is a matter which lies entirely with the Govern- 
ment.^ 


(1920) 1920 Cal 39 (40): 21 Cri L Jour 317, 
Mantajali v. Emperor. 

4. (1923) 1923 All 355 (356): 24 Cri L Jour 

753, Emperor v. Umrao. 

(1920) 1920 All 199 (200) : 21 Cri L Jour 
607, Goshain v. Emperor. 

(1695) Rataulal 792 (792), Empress v. 
Salu. 

(1864) (1864) Suth W R Cri Gap 27 (27). 
Queen v. Dabee. 

(1864) 1 Suth W R Cri Letters 9 (9). 

(1865) 3 Suth W R Cri Letters 16 (16). 

(1866) 5 Suth W R Cri 73 (75), Queen v. 
Duncan Geer. 

(1867) 7 Suth W R Cri 6 (7), Queen v. 
Tkakoordas Choolur. 

5. (1867) 7 Suth W R Cri 64 (64), Queen v. 

fiajoti'pa. Offence under S. 125 
Penal Code. 

(1872) 18 Suth W R Cri 45 (46), Queen v. 
Nidheeram Bagdcc. Unsatisfactory 
verdict of jury. 

(1916) 1916 Lah 408 (410) : 17 Cri L Jour 
267 (269) : 1916 Pun Re Cri No. 12, 
A’atnit V. Emperor. Capital sentence 
against two for murder of oue. 

(1920) 1026 Lah 144 (144) : 26 Cri L Jour 
1373, Ml. Dnulan v. Emperor. Age 
of the accused. 

(1926) 1920 Lah 271 (272) ; 7 L.ab 70; 27 
Cri L Jour 627, Ohulam Jn)innt v. 
Emperor. Young ago of accused — 
Anxiety of shame— Mitigating cir* 
cumstanec.s. 

(1929) 1929 Lah GOl (603): 1929 Cri Cai 
105, Joijah Sin'ih v. Emperor. 
Young ago — Minor part jdaved — In- 
tluoDce of bad company. 

(1932) 1932 Lah 2.09 (260) : 33 Cri L Jour 
484 : 1932 Cri Cas 324, Karlnr 
V. Emperor. Youth of accused — 
Participation in crime under other 
influence. 

(1932) 1932 Lah 297 (297) : 33 Cri L Jour 
448 : 1932 Cri Cas .377, .Iffun Bihi v. 


Emperor. Causing death of child 
— Reduction of sentence — Mitiga- 
ting circumstances. 

(1932) 1932 Lah 308 (310) : 33 Cri L Jour 
580 : 1932 Cri Cas 422, Nawab v. 
Emperor. Offence of murder — Ac- 
cused of tender age — Offence com- 
mitted under provocation — Recom- 
mendation to Loc.al Government. 

(19.33) 1933 Lah 718 (720) : 34 Cri L Jour 
1251 ; 1933 Cri Cas 904, ML Sar- 
daran v. Emperor. Illiterate and 
superstitious young woman causing 
the death of a child. 

(1933) 1933 Lah 1021 (1022) : 35 Cri L Jour 
430 : 1933 Cri Cas 1538, Ghulam 
Mohamad v. Emperor. Young age — 
Influence of relations. 

(1934) 1934 Lah 31 (32) : 35 Cri L Jour 652: 
1934 Cri Cas 44, Ml. Dhaulan v. 
Emperor. Woman committing mur- 
der of child on account of weak 
intellect, treatment of relation and 
extreme poverty — Sentence of trans- 
portation — Recommendation for re- 
duction of sentence. 

(1968) 4 Mad HC Rul App 19n {19«), nigh 
Court Proceedings, 13th November 
1868. 

(1026) 1920 Mad 1165 (1166) : -30 Mad -174 : 

2 I Cri L Jour 13.'>7, Magandi Thc‘ 
van T- Em peror 

(1931) 1031 Kang 235 (241) : 1031 Uii Cas 
-S75 : 9 Kang 104 : 33 Ori L Jour 
205 (S R), Aung Ilia v. Emperor. 
Political offence. 

(1916) 1916 Sind 05 (66) ; 9 Sind L R 205 : 
ly ^fi L Jour 231, Jitvanji &, Co. v. 
Emperor. Right of appeal and re- 
vision barred — Erroneous convic- 
tion — Recommendation to 
meut. 

(See (1890) 11 Mad ::6 (;!/, 38). Em- 

pres.'i V. Cliittna 't'e.ran. 

(1000-02)1 Low Lur Uul 350 (.361), 
Nga Pyanw Croion.'j 

C. (1865) 3 Suth W 11 Cii 1(2), Queen \. 
Oobtndo JJ.i iiiee. 

7. (1924) 1021 Cal 6i (66, 67) ; 50 Cal 585 : 21 
Cri L Jour 362. Tulsi Telini v. Em- 
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3. Procedure to be followed by the Court. 

A Sessions Judge, required to state his opinion under this Section, must 
forward his reply through the High Court whether the requisition for the 
opinion has been received through the High Court or not — Madras H. C. Cir. 
dated Ibth November 1895. 

When any Court shall be of opinion that there are grounds for re- 
commending to the Local Government to exercise the powers vested in it by 
Section 401 and Section 402, of suspending, remitting or commuting the 
punishment to which any accused person has been sentenced, the recommenda- 
tion shall be submitted with the proceedings in the case through the Court of 
the Judicial Commissioner— C. P. Criminal Circulars, Part II, No. 40. 

All recommendations for remission or suspension of a sentence made 
under Section 401 by an officer of any Subordinate Court to the Local Govern- 
ment, in regard to a convict whose case has been before the High Court on 
appeal, shall be made through the High Court — Cal. G. R. and C. O. P- 40. 

4 Violation of condition of remission of punishment— Sub-section 3. 

Section 227 of the Penal Code runs thus : "Whoever having accepted 

any conditional remission of punishment , knowingly^ violates any conffi- 
tion on which such remission was granted, shall be pimished with the punish- 
ment to which he was originally sentenced, if he has already suffered no part 
of his punishment, and if he has suffered any part of that punishment, then 
with so much of that punishment as he Iras not already suffered. Under this 
Section it is for the Court to decide whether a conditionally released prisoner 
has violated the conditions on which the remission was granted.^ 


c ** 

Under Section 21 of the Prisoners Act, 1900, the Local Government 
may grant to any person under sentence of i^tral servitude a license to be 
at large within sucli part of the province and during such portion of '5=™' 
of penal servitude as may be specified in the license and upon such condmons 
as tltc Governor-General in Council may, by general or special order, prescribe. 

fi His Maiestv's prerogative of pardon Sub-section 5. 

PriSy the power of pardon rests in the Sovereign; and the pro- 
visions contained in this Section in no way interfere with the f 

the Crown in that respect.^ The tendering of advice to H,s Majesty as to 
orcrcise of his prerogative of pardon is a matter for the Executive Got^rn- 
ment and is outside the province of the Judicial Committee. 

J. Release on medical grounds ,iq wo 

5^^ Madras Police Manual, Vol. P pi>. 319-3-0- 


2K*ror. 

(1015) 1015 P C 29 (30) ; 12 Cal 739 : 42 I A 
133 ; IC Cri L Jour 494 (P C), Boh 
nivkund v. h'mperor. 

Note 4. 

1 (1033) 1933 Kang 28 (28): 34 Cri L Jour 447 : 
■ ' 1933 Cri Cas 275, Emperor v. 


Po Min. 


Note 6. 


1. (1383) 11 All 79 (89), Empress v. Ganga 

Charan. t . 

2. (1915) 1915 P C 29 (30) : 42 Oal 739 : 42 I A 

133 : 16 Ori L Jour 494 (P 0), Bah 
muJ<und v. Emperor. 
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402.* (1) The Governor-General in Council or the Local Sec. 402 

Government may, without the consent of the 
pun'irhment!'“““‘“‘® porson Sentenced, commute any one of the fol- 
lowing sentences for any other mentioned 

after it : — 

death, transi^ortation, x^eoal servitude, rigorous imprison- 
ment for a term not exceeding that to which he might have been 
sentenced, simple imprisonment for a like term, fine. 

(2) Nothing in this Section shall affect the provisio 7 is of 
Section 54 or Section 55 of the Indian Penal Code, 

Synopsis. 

Scope of the Section. Note No. 1 


Other Topics. 

Commutation of death Sentence into transportation, special tribunal ceasiuu to e.xist See 
Note 1, Pb. 1. 

1. Scope of the Section. 

Certain accused persons were sentenced to death by a special Tribunal 
under Ordinance 3 of 1930. The c.'cecution of the sentence was stayed by the 
Local Government pending the decision of the Privy Council in the appeal 
againsi the sentence. Before the appeal was disposed of, the special Tribunal 
ceased to e.Kist, and on the dismissal of tlic appeal it was contended: that as 
the Tribunal ceased to exist and the time for execution load expired the 
custody of the prisoners was illegal. It was held that even if there was 
difficulty in carrying out the death sentence, still the Local Government could 
commute the sentence under this Section. i See also the undermentioned cascs.^ 


* (Code of 1882 — S. 402 — Same as that of 6rst sub-section. ) 
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'Code of 1872 — S. 322, Para 3.) 


Power to 
punishment. 

after it : — 


coimnuti’ 


The <«overnor-(ionoral of India in Council, or tlio r.,ocal 
Go\eruinetit . may also, without the consent of the person senten- 
ced, in substitution for the sentence passed uccordiuH to law, com- 
mute any one of the following sontoncos for any other mentioned 


death, tran.sportation. p'-nal -^orvitude, imprisonment. 


(Code of 186 I — Xil ) 


Section 402 — Note 1. 

1. (1031) 10:u I, ah 3V.) {;160) : Cri L .Jour 

12G: 1031 Cri Cas 031. /.Vm. 

Thapur v. P})ipero>-. 

2. (1010)1010 All -llodlTj; 20 Cri L .Jour 

707, Ciarib w ICmpcror. Co-olfeiid- 
ers tried separately, received a less- 
er sentence on the same i-Aci^—lfeld 
that case might be brought to notice 


of Govornineiit so that tho iuc luah- 
ties in sentences might ho lo moved. 

(.1^1081 Ratanlal 10 (11), v. Jciwa 

Amtltn. In view of i ho long delav 
in execution of the scutonco of 
deutli, llighCouit rocomijjcnded to 
Ctoveriiinent, that sontenco should 
bo connmito.l to trainiportation for 
life. 
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CHAPTER XXX. 

Of Previous Acquittals ob Conatctions. • 

403 .* (1) A person who has once been tried by a Court of 

competent jurisdiction for an ofEence and con- 
vic^ed'^'or “rcquitud victod OT acquittcd of such offence shall, while 

noi to be tried for such conviction OF Rcquittal remains in foTCG, uot 

same offence. liable to be tHcd again for the same offence, 

nor on the same facts for any other offence for which a different 
charge from the one made against him might have been made 
under Section 236 , or for which he might have been convicted 
under Section 237 . 


Person once convicted 
or acquitted not to be 
tried for same offence. 


• (Code of 1882— S. 403.) 

(Sub-section 5 was added in 1898 ; otherwise the Section was the same.) 

(Code of 1872— Ss. 460 ; 147. Para. 2 ; 195, ExpIn. 2 and 215, ExpIn. 2.) 

PREVIOUS ACQUITT.^LS OR CONVICTIONS. 

460 -V person who has once been tried for an oOence and convicted or acquitted of 

such offence, shall, while such conviction or acquittal remains in 
force, not be liable to be tried again on the same facts for the same 
offence, nor for any other offence, for which a different charge from 
the one made against him might have been made under S. 455, or 
for which he might have been convicted under S. 450. 

A person eonvieted or acquiUed of any oflenco naoy be afterwards tried for any offence 
for which a separate charge might have been made against him m the former trial under 

‘^^ A’^^pmson acquitted or convicted of any offence in respect of any act causing conse- 
quences which, together with such act. constituted a different offence from that for which such 
person was acquitted or convicted , may be afterwards tried for such last 

the consequences had not happened, or were not known to the Court to have happened, at the 
time when he was acquitted or coovicted- 

\ person acquitted or convicted of any offence in respect of .any facts may, notwith- 
standinc^such acquittal or conviction, be subsequently charged with and tried for any other 
offence whiefbe may have ‘he Cour by which he 

was first tried was not competent to try the offence with which he is subsequently charged. 

Illustrations. 

(u) A is tried upon a charge of theft as a servant and acquitted. He cannot afterwards 
be charged upon the same facts, either with theft as a servant, with theft simply, or with 

crimin. ^ ^ ^ charge of murder and acquitted. There is no charge of robbery; but 

it appLrs' from the facts that .4 committed robbery at the time when the murder was 

committed: ho may afterwards be charged with, and tried for. robbery. j be 

(c} .4 is tried for an assault and convicted. The person afterwards dies. A may be 

tried again for culpab^^^ I. P. C.. for m.alignantly doing an act likely to spread the 

infection of a disease dangerous to life and is acquitted. The act so ” 

por.son permanently to lose his eyesight. .1 maybe charged, under S. 325, with ^oluntarny 

causing thTcourt of Session and convicted of the culpable homicide of 

B 4 mav not afterwards be tried for the murder of B on the same facts. nf 

m 4is charged by a Magistrate of the First Class with, and convicted by him of. 
voluntarily causing hurt to B. .1 may not afterwards be tried for voluntar.ly oans.ng gr.evons 

hurt to B on the same facts, unless the case comes within paragraph 3. 

(fl) .1 is charged by a :Magistrate of the second class with, and convicted b> him of» 
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(2) A person acquitted or convicted of any offence may be Sec. 403 
afterwards tried for any distinct offence for which a separate 

charge might have been made against him on the former trial 
under Section 235, sub-section (1). 

(3) A person convicted of any offence constituted by any 
act causing consequences which, together with such act^ con- 
stituted a different offence from that of which he was convicted, 
may be afterwards tried for such last mentioned offence, if the 
consequences had not happened, or were not known to‘ the ‘‘Court 
to have happened, at the time when he was convicted: 

(4) A person acquitted or convicted of any offence con- 
stituted by any acts may, notwithstanding such acquittal or 
conviction, be subsequently charged with, and tried for, any other 
offence constituted by the same acts which he may have com- 
mitted, if the Court by which he was first tried was not competent 
to try the offence with which he is subsequently charged. 

(5) Nothing in this Section shall affect the provisions of 
Section 26 of the r4eneral Clauses Act. 1897, or Section 188 of 
this Code. 

Explanation. — The dismissal of a complaint, the stopping 

theft of property from the pcrsoa of R. -1 may be subsequently charged with, and tried for. 
robbery on the same facts. 

{/i) A, B and C are charged by a Magistrate of the First Class with, and convicted by him 
of, robbing D. A, B and C may afterwards be charged wjth. and tried lor, dacoitv on the same 
facts. 

147. • • • . 

The dismissal of a complaint shall not prevent subsequent proceedings. 

• • • • 

195. • • . . 

Erplanalion I/.— A discharge is not equivalent to an acquittal, and does not bar the 
revival of a prosecution for the same offence. 

• • . , 

215. .... 

If.— A discharge is not equiv.aleut to au acquittal, and does not bar the 
revival of a prosecution for the same ollence. 


Party tried upon for- 
nmf chanje not linhte to 
renewed pro'iccution. 

Profifo. 


(Code of 1861 — Ss, 55 and 60.) 

55. A person who has once lioeii tried for .in otTeuce and 
convicted or acquitted of such offence, shall not be liable to be tried 
again for the same offouco. Provided that any person may be tried 
for the offence of culpable homicide and punished for that offence, 
notwithstanding he may have been tried and punished for the .act 
. , , which caused tlie death, if at the time of bis conviction for the said 

act death shall not have resultej, or shall not have been known bv the Court whi -h n 

sentence to have resulted. ^ 

60. No person charged and tried for an olfen. -indor 

Section of the Indian Penal Code in the last four SfLtions of 

Act mentioned, and found guilty of another oifciKe under v..^- 

prov.sions of any other of the said Section.^ oi the Indian Penal 

Code, .shall bo liable to bo afterwards pro> nted npou the .same 

, , . , , ‘-‘cts under the Section under which he was charge 1. or under the 

ocction under which he was found guilty i‘»ui.r mo 


•No person charyed 
under the last four Sec- 
tions, and found ijuilty 
liable to be charyed ayain. 


' .'Ccl 
a n V 

t h u 

the 
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of proceedings under Section 249, the discharge of the accused or 
any entry made upon a charge under Section 273, is not an 
acquittal for the purposes of this Section. 

' Illustrations. 

Lm) A is tried upon a charge of theft as a servant and aci^uitted. He cannot after- 
wards, while the acquittal remains in force, be charged with theft as a servant, or upon the 
same facts with theft simply, or with criminal breach of trust. 

(bpri is tried upon a charge of murder and acquitted. There is no charge of robbery ?' 
but ityapp^s from the facts that A committed robbery at the time when the murder was 
committed he n^y afterwards be charged with, and tried for, robbery. 

tried for causing grievous hurt and convicted. The person injured afterwards 

dies. .4 may be tried again for culpable homicide. 

(d) A is charged before the Court of Session and convicted of the culpable homicide 
of B. A may not afterwards be tried on the same facts for the murder of B. 

J^A is charged by a Magistrate of the First Class with, and convicted by him of, 
voluntwlfy causing hurt to B. A may not afterwards be tried for voluntarily causing grievous 
hurt to B on the same facts, unless the case comes within Para. 3 of the Section. 

(/) A is charged by a Magistrate of the Second Class with, and convicted by him of, 
theft of property from the person of H. .4 may be subsequently charged with, and tried for, 

robbery on the same facts. . , , . . j 

^ B and C are charged by a Magistrate of the First Class with, and convicted 

by binim, robbing A B and C may afterwards be charged with, and tried for, dacoity on 
the same facts. 

Synopsis. 


Note No 

Scope of the Section. 

In what cases fresh trial is barred. 

“Same offence." 

Any other offence for which a differ- 
ent charge might have been made 
under Section 236. 

“Any distinct offence.” 

Consequences of act happening _®ft^ 
previous conviclion — Sub*section 3. 

“Tried." 

“Acquittal’' — Meaning of. 

'Conviction'* — Meaning of. 


1 

2 


4 

5 


8 


Note No. 

“While such conviction or acquittal 

remains in force." Ifl 

Court of competent jurisdiction. 11 

Identity of accused necessary for ap- 
plication of Section. 12 

Dismissal of complaint or discharge 

of accused. 12 

"Discharge" — Meaning of. 14 

General Clauses Act, Section 26. 15 

Section 188 of the Code. 15a 

Practice. 


Other Topics. 


Abotiueut of foigciy— Previous trial— No bar 
to trial under S. S2, Registration .Vet. See 
Note 5, F'N (14). 

Absence of sanction or complaint for trial— 
Court trying— Whether one of competent 
jurisdiction. See Note 11. Pts. 3 to 4a. 

Acquittal— Implies trial. See Note 7, Pt. 13. 

Acquittal— Estallisbcs innocence of accused — 
Such innocence cannot be disputed in sub- 
sequent proceedings. See Note 1, Pts. 5, 6. 

Acquittal or discharge. Sec Note 8 and F-Ns. 

Appeal — Not fresh tiial. See Note 7, Pt. 12. 

Bar of extradition proceeding.?— Not a0ected. 
See Note 15a. 

Breach of trust or criminal mis-appropnatiou 
of different items at various times- 
Charge omitting some items No bar to 
fresh trial on omitted items. See Note 5. 
F-N tl4). 

Complaint dismissed by one Magistrate— Ano- 
ther Magistrate— Whether can start fresh 
prosecution. See Note 13, Pts. 8 to 9. 


Compromise— Not lawful— No bar to fresh 
trial. Sec Note 8, F-N (8). 

Conspiracy to commit offence is distinct from 
offence. See Note 5, P-N (14). 

Conviction in Native State— Can be pleaded as 
bar. See Note 11, Pt. 8. 

Conviction or acquittal— By Court established 
under local or special law is by competent 
Court. See Note 11, Pt. 7, F-N (3). 

Court having no Jurisdiction to try — No juris- 
diction to acquit. See Note 7, F-N (13). 

Departmental punishment — Not conviction. 
See Note 9, Pt. 3. . 

Dismissal of complaint or discharge— Fresh 
prosecution not barred. See Note 13, Pt. 1. 

Distinct offences — Tost. See Note 6, Pts. 1 

and 15 to 17. . , t 

Enticing married woman — Acquittal on sucu 
charge— Fresh trial for kidnapping— Find- 
ing of fact in prior trial— Not to be 
ignored. See Note 1, F-N (4). 
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Evidence oi offences as objects of conspiracy 
— Accused acquitted of such offences — 
Not to be used in subsequent trial for 
conspiracy. See Note 1. F-N (4). 

Fresh trial — Barred thoup'h complainant dif* 
forent- See Note 2, F-N (1). 

Fresh trial — Not barred under this Section — 
Court may refuse le-lrial on other grounds. 
See Note 2, Pt. 8. 

Fresh trial — When barred and when not — 

' Illustrations. See Note 2. 

Legal Practioners Act — Disciplinary proceed- 
ings — Not trial. See Note 7, Pts. 8, 9. 

Legislative changes. See Note 5, Pt. 1. 

Madras Local Board Act S. 159 (1) — Non- 
compliance with notice — Fresh prosecu- 
tion for non-compliance with fresh notice 
— Not barred. See Note 5, F-N (14). 

Madras Planter's Labour Act (1903) Section 85 
— Number of prosecutions following on 
default not limited. See Note 6, F-N (14). 

Magistrate — Entertaining complaint can 
transfer for disposal. See Note 13, F-N (7). 

Magistrate’s successor — Can start fresh pro- 
ceedings. See Note 13, Pt. 10. 

Mere failure to frame charge — Does not invali- 
date acquittal. See Note 14, F-N (4). 

Objection — Can be taken notice of by High 
Court in revision. See Note 16, F-N (2). 

Offence consi.sting of parts — One of parts 
itself offence — Not distinct. See Note 5, 
Pts. 9. 11. 

Offence triable as warrant case — Tried a.s sum- 
mons case — Acquittal order is only dis- 
charge. See Note 14, I'ts. 4 and 5. 

Offences by same acts or omissions — Not dis- 
tinct. See Note 5, Pt. 2. 

Pica — C!an bo raised at any stage. See Note 10. 
Pts. 1 ami 2. 


Plea — Onus of proof on accused. See Note 10 
Pt. 8. 

Plea — To be determined only after bearing 
evidence. See Note 16, Pt. 4. 

Principle of Section. See Note 1, Pts. 1 to 
da. 

Release order as not being guilty — Acquittal. 
See Note 8. F-N (12). 

Ro-trial with new jury — No fresh trial. See 
Note 7, Pt 11. 

“Same offence” — Meaning. See Note 3, Pt.s. 
1 to 3. 

Second trial — Court has not to do with evi- 
dence in former trial. See Note 1, F-N (4). 

Section 247 — Void order under — Not acquittal. 
See Note 8, P-N (1). 

Security proceedings or proceedings under 
S. 145 or S. 488 — Not trial. See Note 7, 
Pts. 5. 6. 

Setting aside — Conviction without anything 
further is acquittal. See Note 8, Pt. 9. 

Several accused — Conviction of some and ac- 
quittal of others — Appeal by former— Trial 
held void — Acquittal also void. See Note 
10. F-N (1). 

Several acts — One or more of acts forming cer- 
tain offence — .Acts combined different 
offence — Offences arc not distinct. See 
Note 5. Pt. 12. 

Summons case — Trial commences only when 
patticulars are stated to accused. See 
Note 7, F-N (4). 

\ illage Magistrate — Dismissal of complaint by 
— No bar to fresh prosecution. See Note 
13. F-N (1). 

Warrant case— Dismis.sal of complaint for de- 
fault is discharge and not acquitt.il. See 
Note S. F-N (5). 

Workmen's Breach of Contract Act, S. 1 — Dis- 
missal of complaint for default — No ac- 
quittal. See Note 8, F-K (12). 


1. Scope of the Section 

Qhis Section embodies the ancient maxim .Yev/iu ilebci bis vcxavi mo 
eadem causa i No person should be twice disturbed for the same cause). i an<l 
provides that wlicrc a person has once been tried and convicted or acquiu.M of 
an offence he cannot again be tried for ihc same offence or for any other 
offence which is not distinct from ilic one pri vifni>iy liicd.l .Sec 2'. It 

incorporates the common law principle of the well known pleas of (tntre fois 
acquit (formerly acquitted) and autre fois convict (fornierly convicted).^ namely, 
that no - nr -hall be punished or put in i)cril twice for the same matter.^ The 
principle does not re->t on any donrine of estoppel, but on grounds of [)ulili<- 


Section 403 — Note 1. 

1. (1935) 103.5 M;ul .50 (.57) : 1935 Cri Cas 55 ; 

58 Mad 51.3: 30 Cri L .Tour 311. 
.1. .If. Riinnacharinr v. VenUatn- 
ICO mi Chflfi/. 

2. (1913) 14 Cri L .four 13-5 (137. 138) ; 0 N;.g 

L R *20. v. iini ju ror. 

(1928) 1928 Rang 2->2 (2>>3) : C Rang 380 : 
29 Cri L Jour 930, V poh KuL v. AVh- 
pernr. 

(1930) 1010 Pat 20 (*27) ; 9 f.it 585 : 30 Cri 


I. Jour 800; 1930 Cri Cas ‘2. ^ 

IjoI Xlahton v. Snrun 

(1918) 1918 Nag 1*26 (12S) : 19 Or» L Jour 
790, Nnnnlrnvi v. ,-;*or. 

(10;T2) 1932 Cal 871 (M7l). i'.Oii Cii C.i- 
893 : 00 Cal 119 : 31 Cti I* Jour isi, 
2'to/ui iinyi! I.- v. f-'u: pcf'i r 

3.(1934) 1934 Ma:! ;ni (313^: 193} Cii Cas 
004 : ."iT .dad .'.jj . :l.j Cri L.lour783. 
J'ln.i'.ir'/maruju \. Emperor 
(1028) Rang iryl (2.5.3) : 0 Rang 380 ; 


Seo. 403 
Note 1 
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Notes 
4—2 


policy.^* 

^ Even in cases in which a trial is not barred under this Section it has 
l3cch lield in a series of decisions,** following /?. v. Plmmner^ that a judgment 
of acquittal fully establishes the innocence of the accused and that the fact 
of such innocence cannot be disputed in any subsequent proceedings. Thus, 
where A is acquitted of an offence and later on, B is prosecuted under Sections 
213 and 214, I. P. C., (concealing offence and screening offender) with reference 
to the same offence, the fact, established by the acquittal of >4, viz., that no 
offence was committed by him. cannot be disputed in the prosecution of 1 
2, In what cases fresh trial is barred. ^ 

The question in what cases a fresh trial is barred under this Section 
and in what cases it is not, can best be discussed by reference to the following 
illustrative cases: — 



2. A 


is tried for offence X and is convicted or acquitted. He is again 
sought to be tried for same offence 

is tried for offence X and is convicted or acquitted. He is again 
sought to be tried for the same offence Y, for which a charge- 
might have been framed against him in the former trial under 
Section 236 of the Code or of which he might have been con- 


victed under Section 237 of the Code. 

is tried for offence X and is convicted or acquitted. He is again 
sought to be tried for offence V- X and Y are distinct offences 
forming part of the same transaction but not falling within 
Section 236 or Section 237 of the Code. 

^4. A is tried for offence A" and is convicted or acquitted. He is again 
sought to be tried for offence Y. X and Y are •^distinct" offences 


20 Cri L Jour 930, Ycok Kuk v. Em- 
peror. 

3a (1928) 1928 Rang 252 (253) : G Rang 386 : 

29 Cri L Jour 930, Yeok Kuk v. Em- 
peror. 

4 . ( 1911 ) 12 Cri L Jour 396 (397) : 11 Ind Cas 
580 (Cal). Emperor v. Noni Oopal. 

(1911) 12 Cri L Jour 266 (288) ; 38 Cal 559, 
Emperor v. jVoni Qopal. 

(1934) 1934 All 61 (05): 35 Cri L Jour 1349; 

« 1934 Cri Cas 130, Ham Das v. 

Emperor. Evidence of particular 
olicnce.s which are objects of alleged 
conspiracy and of which accused 
has been acquitted cannot be used 
in subsequent trial for conspiracy. 

( 1913 ) 14 Cri L Jour 5 (26): 18 Ind Cas 
149 (Cal), iVnrnin v. Em- 

peror. 

(1911) 12 Cri L Jour 94 (90) : 9 Ind Cas 
511 (Lab), Genesli Dus v. Emperor. 
Acquittal on charge of enticing 
.away married woman. Magistrate 
holding that accused was not pre- 
sent when the woman ran away 
with her children — Fresh trial for 
kidnapping children — Finding of 
fact in previous trial cannot be 
ignored. 

(193:3) 1933 Oudh 470 (472) : 35 Cri L Jour 
36 : 1933 Cri Cas 1393, Emperor v. 
jl/Knno. Charge of burglary— Evi- 


dence of possession of certain riHe 
cartridges sought to be lot in as 
proof of complicity of accused — 
Prior acquittal under Arms Act, 
S. 19 (f), of offence of possession of 
same cartridges — Question cannot 
be re-opened. 

(1935) 1935 Mad W N 1342(1343). Vecranya 
Vundayar v. Emperor. .Acquittal 
of murder on ground that acccused 
acted in private defence — Finding 
that he did so is binding in subse- 
quent prosecution against him under 
Arms Act, S. 19 (f). 

(1902) 7 Cal W N 498 (494), Bishnu Das 
Ghosh V. Emperor. 

[But see (1867) 7 Sutb W R Cri 15 
(21), The Queen v. Dwarka Nath. 
Court before which a second trial 
is held has nothing to do with the 
evidence given in the former trial 
except for the purpose of ascertain- 
ing whether the offence in the two 
trials is the same. 

(1874) 22 Suth W R Cri 14 (15, 16), 
The Queen v. Mt. Itioarya. (Do).) 

5 (1902) (1902) 2 KB 339 : 71 L J K B 805 : ■ 
86 L T 836 : 51 W R 137, Be-v v. 
Plummer. 

0.(1913)14 Cri L Jour 453 ( 455 ) : 37 Bom 
C68, Emperor v. Sanalal Lalu Dnat.^ 
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forming separate transactions. 

5. A IS tried for offence X. A is again sought to be tried for offence 
Y. X and Y are not distinct offences and do not fall within 
Sections 236 and 237 of the Code, but form part of ths same 
transaction. 

In cases 1 and 2 the subsequent trial is barred under sub-section 1 of 
the Section.i Sub-section 2 provides that in case 3 the subsequent trial is 

not barred. Case 4 does not fall cither under sub-section 1 or sub- 

section 2. The subsequent trial is, however, obviously not barred. The reason is 
that if a subsequent trial for a distinct offence forming part of the same 
transaction, is not barred, a subsequent trial for a distinct offence not forming 
part of the same transaction cannot in any view be barred. 

Case 5 is not within sub-section 1 of the Section. Sub-section 2 also does 

not in terms apply to it; but it implies, tliat a subsequent trial is barred and 

decisions which have held tliat a subsequent trial in such cases is barred can 

only be supported in this view.2 (Thus where A gives Z 50 strokes with a stick 

each stroke is a different offence, but all the strokes form part of the same 

transaction. The offences are, however, not distinct and a conviction or acquittal 

in respect of one such stroke would operate as a bar to a subsequent trial for 
other strokes. J 

As to the meaning of the words “same offence” and “distinct offences ” 
see Notes 3 and 5 below. ’ 


Even m cases in which a fresh trial may not be barred under this Sec- 
tion the Court may refuse to proceed against a person on the ground that it is 
not desirable or proper in the circumstances of a particular case to prosecute 
A person for a second time on the same facts.^ 


Note 2. 

1. Same offence 

(1906) 3 Cri L Jour 115 (116) (Cal). Saresh 
Chandra Sinha v. Banka Sadhu 
Khan. 

(1907) 5 Cri L Jour 412 (412) : 3 Low Bur 
Rul 253, Han Mya v Emperor. 

(1934) 1934 Oudh 259 (259): 1934 Cri Cas 
765 : 35 Cri L Jour 570, Gaya Din 
Lai V. Emperor. 

(1917) 1917 Lah 143 (143): 18 Cri L Jour 
324, Saifuddin v. Emperor. 

(1906)4 Cri L Jour 179 (181) (Lah), Dina 
Ram V. Emperor. 

(1904) 1 Cri L Jour pOl (506) (Lah). Em- 
peror V. Dina Nath. 

(1930) 1930 Mad 785 (785) : 32 Cri L Jour 
27 : 1930 Cri Cas 896, JColandaswami 
Pillai V. Rajaraina Mudahar. 
Fresh trial barred, though com- 
plainant diflcreut. 

(1927) 1927 Sind 10 (15) : 21 Sind L R 1 ; 
27 Cri L Jour 1105, Pakir Mahomed 
V. Emperor. (Do.) 

(1919) 1919 All 90 (90) : 21 Cri L Jour 164. 
JZam Chander v. Emperor. (Do.) 

Offencen fallinj under H$. 236 and 237. 

Hee Note 4 below, 

2. (1929) 1929 All 899 (000): 51 All 977 : 1929 
Cri Cag 491: 30 Cri L Jour lO^^O, Oa- 
mandi Nath v. Babu Lai, Express 


limitation of sub-s. 2 to S. 235, 
sub-8. 1 necessarily implies the ex- 
clusion from its operation cases fall- 
ing under the other sub-sections of 
S. 235. 

(1928) 1928 Bom 177 (175): 29 Cri L Jour 
522. Dnjdt Dagdya Dhilw Emperor. 
(Do#) 

(1913) 14 Cri L Jour 135 (l37) : 9 Nag L R 
26, Mahadeogir v. Emperor. (Do.) 
(See also (1928) 1928 Rang 252 (254); 
G Rang 390; 29 Cri L Jour 030, Yeok 
Ktik V. Emperor. The kev to sub-s. 
2 lies in words '‘diuinct offence. 
(1924) 1024 Oudh 64 (G4) ; 20 Oudh 
Cas 282 : 25 Cri L Jour 794, Ram 
J\idh V. RamSaran. Acquittal of an 
offence arising out of certain facts 
under a wrong Section will prevent 
a further enquiry into anv offence 
based on the same /a:/s until that 
acquittal is set aside.) 

3. (1932) 1932 Cal 291 (292). 1932 Cri Cis 
260; 33 Cri L. four 439, Ajodhm- 
nath V. Kshiti-ih Chandra. 

(1930) 1930 Cal GO (GO) : 19.30 Cri Cas 12 ; 
3l Cri L Jour G13, Knila^pnti U pa- 
dhya v. C'^pi Koiri. I'rosecntiou for 
offence mulcr Railwavs Act — As- 
sault committed by accu.sed taken 
into account in awarding sentence 


Seo. 408 
Note 2 



2006 


Previous Acquittals or Corvictiohs 


Sec. 403 
Notes 
3—5 


3. “Same offence.” 

The word “otfenoe” has been defined in Section 4, Clause (o) as any 
act or omission made punishable by any law for the time being ia force. That 
definition applies, however, where a different intention does not appear from the 
subject to the context. Sub-section 4 of this Section shows that the same act may 
constitute different offences. iThe words “same offence” in this Section there- 
fore must be taken to meanShe same act or omission made punishable under 
the same provision of teiv.J^^here an act or omission is punishable under 
different provisions of law the person committing it cannot be said, to "commit 
the same offence" within the meaning of this sub-section. MHence the expres- 
sions “same offence” and “same act or omission" cannot oe treated as inter- 
changeable. The judgment in the undermentioned case^ is, it is submitted, not 
correct in this respect. 

\ The view has sometimes been expressed^ that the words “same offence" 
in sub-section 1 refer to the same transaction. It is submitted that such an 
interpretation is too broad.J Sub-section 2 to 4 show that though the transaction 
may be the same the oflejwes involved may be different. / 

4. Any other offence for which a different charge might have been made 

under Section 236. . , , , , 

The expression “might have been made" means "might have been law- 
fully made."^ As to when a charge may be framed under Section 236, see 
Notes to Section 236. See also the cases cited below.2 


5. “Any distinct offence.” r u ^ j -a a 

Before the Amending Act of 1923, Section 35 of the Code provided that 

where at one trial, a person was convicted of two or more distinct offences the 
Court may sentence him to the several punishments prescribed therefor. An 
c.xplanation to the Section provided that separable offences within the meaning 
of Section 71 of the Penal Code were not dislincC offences within the meaning 
of that Section. Separate offences not falling within Section 71 of the 
Code, were, therefore, distinct offences. The word “distmef which had l^en 
used in this Section also even before 1923 continues to exist even i^w in this 
Section though by the Amendment of 1923, it has been deleted m Section 35. 
But the test to determine whether the offences cliarged at two trials are dis- 
tinct for purposes of this Section would be the same, namely, "hether, if the 
offences were charged at the same triah separat e sentences could be passed 


— Subsequent prosecution for as- 
sault— HeW. it was not just to pro- 
secute accused agaiu for assault. 
(l‘)0&)2 CriLJour 790 (793) (All). The 
Emperor v. Inam-ullnh. 

(1900) 5 Cal W N 72 (73). Jaliram Alom 
Oamburah v. liaj Kumar Umar 
Sinfjh. 

Note 3. 

1 (1930) 1930 Pat 20 (27): 9 Pat 585: 1930 
Cri Cas 2 : 30 Cri L Jour 806, Dabu 
Lai V. Bamsaran Singh. 

2 . (1934)1934 Mad 311 (313) : 1934 Cri Cas 

604 : 57 Mad 554 : 35 Cri L Jour 
783, J analiiramaraju v. Emperor. 

3. (1903) 6 Oudb Cas 153 (157, 150), Raghubar 

V. King Emperor. 


[See also (1913) 14 Cri L Jour 135 
(133) : 9 Nag L R 26, Mahadeogir v. 
Emperor.) 

Note 4. 

1 (1930) 1930 Pat 26 (27) : 1930 Cri Cas 2 : 9 
Pat 505: 30 Cri L Jour 806, Lai 
V. Batnsaran Singh. 

2. (1934) 1934 Cal 240 (241) : 35 Cri L Jour 
1270 : 1934 Cri Cas 352, Htra Lai 
Ahir V. Emperor. Trial under cer- 
tain Sections expressly reserved— 
Charges cannot have been framed 
for such offences. 

(1924) 1924 Mad 478 (478) : 25 On L Jour 
244, Chinnappa Naidu, In re. 

(1915) 1915 Low Bur 60 (61) : 16 On L Jour 
267, KgaShatoeYi v. Emperor. 
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in respect thereof under Section 71 of the Code.^ Hence, the following consi- 
derations based on Section 71 of the Penal Code may be applied in determining 
whether two offences are distinct: — 

1. Where the offences are constituted by the same acts or omissions 
they are not distinct - See also Note 6. 

Illustrations. 

(a) A person who lias been tried for an offence under Section 202 

of the Penal Code, cannot be tried again on the same facts for 
an offence under Section 176 of the Penal Code because the 
offences under the two Sections would be constituted by the same 
acts.^ 

(b) . A person who is acquitted of disorderly behaviour on a public 

thoroughfare under a Police Act— the Rangoon Police Act, Sec- 
tion 41. Clause (16) — cannot again be tried under the Penal Code 
^ rioting where the same acts constitute both the offences.'* 
acquittal of a person under Section 211, of the Penal Code, 
would bar his trial again on the same facts for an offence under 
Section 182 of the Penal Code.^ 

(d). A person tried under Section 353, of the Penal Code cannot 
again be tried in respect of the same act under Section 186 of 
the Penal Code.® 

See also the undermentioned cases.^ 


Note 5. 

1. (1934) 1934 Mad 311 (313): 1934 Cri Gas 

604: 57 Mad 554: 35 Cci L Jour 
783, Janakiramaraju v. Emperor. 

2. (1889) 2 0 P L R CG (68, 69), Empress v. 

Ganesh Prasad. 

(1934) 1934 Mad 311 (313): 1934 Cri Gas 
604 : 57 Mad 554 : 35 Cri L Jour 
783, Janakiramaraju v. Emperor. 
Autrefois convict forbids a mao to 
bo punished twice for the same 
offence, i. e., the same acts and 
omissions. 

See also cases in Foot-notes 3 to 7. 

3. (1906) 3 Cri L Jour 388 (:8H9) (Cal), Shnhe- 

lihon O chain v. Km per or, 

4. (1935) 1935 Kang 436 (438): 1935 Cri Gas 

1217, yo ^lyat 2'hnun<j v. Empe- 
ror. 

5. (1913) 14 Cri L Jour 211 (216) : 36 Mad 30^. 

Canapnthi lihatta v. Etuperor. 

[See al.,o (1913) 14 Cri L Jour 135 
(138) : 9 Nag L K 20, Mahadce^gir v 
Emperor. Acquittal under S. 203 
precludes trial under S. 177, Penal 
Code.] 

0. (1929) 1929 All 910 (940) ; 1929 Cri Cas 608. 

30 Cri L Jour 1153. .IWu/ li.ishid v. 
JJarisfi Chandra . 

7. (1930) 1930 Put 20 (27) : 1930 Cri Cas 2 ; .30 
Cri L Jour 806 ; 9 Pat 585. JJabu 
Lai htahton v. Ram Sarnn tSingh. 
Accused suddenly rising in Court 
and shouting out, assaulting another 
with shoo — He commits offences 
under Ss. 228 and 365, I. P. but 


sub-s. 2 of S. 403 does not apply 
because the entire series of acts con- 
stitut6 both the sets. 

(1923) 1923 Cal 407 (408) ; 25 Cri L Jour 
149, Fazzar Pramanic v. King-Em- 
peror. First trial under S.‘ 426 
(Mischief) I. P. C. — Second trial 
Under S. 379. I. P. C.. for same Act 
barred. 

(187l)16Suth WRCti 3 (3). Kaptan v. 

0. M. Smith. Trial for assualt(S. 352, 
I* P- U.) bars trial for causing hurt 
where act constituting offences is- 

(1890) Ratanlal 519 (520). Queen-Empress 
V. I all Ashma't. Trial uudoi S. 324, 

1. P. C.. bars trial under S. 32:5, I. 
I'- C. , for same act. 

fl927) 1927 C.C 224 (225) : 2.S Cri L Jour 
233. Aljred Laird v. Emperor. Con- 
viction of officer of ship under 
S. OS of Calcutta Police Act for 
drunken and disorderly behaviour 
by assaulting captain of ship, bars 
trial for assault under S. 10.3(i)of 

the Merchants Shippiuc \ 't 

(1926) 1926 Lah 639 (0.39) . < Jy.vh 52 ; 27 
Cri L Jour 1019. Muham- 

mad V. Fm 2 >cr"). Cutting tree in 
Muhammadan gr.ivcyard— First trial 
under S. 297, 1. P. C.. and acquittal 
— Second trial under S 379, barred 
the re.isoii being that the act is the 
same though it may have two dis- 
tiuct result'’. 
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The undermentioned decisions® in so far as they are inconsistent with 
the above view are, it is submitted, not correct. 

Where anything which is an offence consists of parts any of which 
parts is itself an offence, the offences are not distinct. Thus, where 
a person receives or retains different items of stolen property at the 



Gur Narain v. Emperor. Trial 
under S. 5, Motor Venicles Act, for 
reckless driving precludes trial under 
S. 279, I. P. C., for rash driving on 
public road so as to endanger human 
life or to be likely to cause injury or 
hurt to any other person. 

(192S) 1928 Cal 240 (241), Ckatto Kalwar v. 
Emperor. Where the goods which 
formed the subject of a charge under 
Ch. 17, Penal Code and of a charge 
under S. 54-A Calcutta Police Act, 
were identical, held, second trial 
barred. 

(1925) 1925 Lah 157 (158): 25 Cri h Jour 
1241, Hussain v. Emperor. Trial 
under S. 121- A (Conspiracy to wage 
war against the King) precludes 
trial on same facts for offence under 
S. 120- B, Criminal Conspiracy. 

(1926) 1928 Rang 252 (254): 6 Bang 386: 
29 Cri L Jour 930, Yeok Kuk v. 
Emperor. Trial under Burma Fo- 
rest Act for extracting teak timber 
without license and for counter- 
feiting akauk mark on teak timber 
stolen by him— Fresh trial on same 
facts .under Ss. 379 and 411 of the 
1. P. C. is barred. 

(1923) 1923 Cal 179 (179): 24 Cri L Jour 
509: 49 Cal 924 , Bmprror v. Jhab- 
bar Mtdl. Trial for offence under 
S. 408, (Criminal Breach of Trust) in 
respect of certain sums— Misappro- 
priation alleged by prosecution to 
have been carried out by means of 
certain false entries in accounts-|- 
Fresh trial under S. 477-A is 
barred. 

(1921) 1921 Pat 22 (22. 23): 22 Cri L Jour 
03, Haksuddan Mislrtf v. Emperor. 
Acquittal under S. 338, 1. P. C., for 
rash and negligent driving motor 
car bars fresh trial under Motor 
Vehicles Act. S. IG, for driving with- 


out license. 

(1918) 1918 Lab 49 (50): 19 Cri L Jour 931, 
Raj Bahadur v. Emperor. Selling 
married girl by misrepresenting that 
she is virgin, conviction under 
S. 372, I. P. C,, precludes trial for 


cheating. 

(1919) 1919 Pat 70 (71): 20 Cri L Jour 526, 
Muhamad Saleh v. Emperor. Ac- 
r|uittal utid^r S, 363, I. P* C., (kid* 
napping) bars trial under Ss. 865, 
306, and 308, I. P. C. 

(1934) 1931 Mad 311 (313): 57 Mad 554: 
1934 Cri Cas 604 : 85 Cri L Jour 783, 


J anahiramayya v. Emperor. Ac- 
quittal under S. 397, 1. P. C., bars 
trial under S. 307. 

[See (1901) 24 Mad 284 (292), Sagan- 
nadha Bao v. Eamaraju. A charge 
of kidnapping from lawful guardian- 
ship under S. 866, l.P. C., in general 
terms and not stating from whose 
guardianship kidnapping took place 
— Acquittal on such a charge may 
be pleaded in bar of a trial of a 
charge of kidnapping from the 
guardianship of particular person.] 
8. (1932) 1932 Mad 362 (363) : 1932 Cri Gas 
295 : 65 Mad 788 : 33 Cri L Jour 522, 
Subbiah Kone v. Kandaswami Kone. 
Offences under S. 823, 1. P. C., and 
S. 3 (12), Town Nuisances Act— 
Though same act may constitute 
both offences, separate trials not 
barred. 

(1910) 11 Cri L Jour 325 (325, 326): 87 Cal 
604, Bam Satoak Lai v. Maneswar 
Singh. False information to pub- 
lic servant — Ss. 182 and 500, I. P. 0. 
— Acquittal on charge under S. 182, 
I. P. C.— No bat to trial under S. 
600. 

(1910) 11 Cri L Jour 420(421): 1910 Pun Be 
Ct No. 20. Thakar Siytgh v. Chattar 
Pal. Acquittal under S 182 no bar 
to trial under S. 211, I. P. C. 

[See also (1932) 1932 Cal 723 (725): 
1932 Cri Cas 728: 60 Cal 179: 34 
Cri L Jour 177, Hanuman Sarma v. 
Emperor. Accused not found guilty 
under S. 376, (Rape), I.P.O., does not 
amount to acquittal under Ss. 376 
and 611. 

(1928) 1928 All 191 (191) : 29 Cri L 
Jour 271, Our Narain v. Emperor. 
Accused driving car recklessly — 
Accident resulting— Person injured 
— Prior conviction for reckless driv- 
ing under S. 5, Motor Vehicles Act, 
no bar to trial for causing hurt. 
(1928) 1928 Bom 231 (282) : 29 Cti L 
Jour 981, Emperor v. Bam Deoji. 
Conviction for driving car while 
drunk no bar to trial for rash and 
negligent driving. 

(1929) 1929 All 940 (940) : 1929 Cri 
Cas 668 : 30 Cri L Jour 1153, Abdul 
Rashid v. llarish Chandra. First 
prosecution under S. 155, U. P. 
Municipalities Act, for evasion of 
octroi duty does not bar prosecution 
for obstructing the Municipal peons 
-The first offence was against the 
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same time, he does not commit so many distinct oflfences.® See also 
the case cited below. In this view, the undermentioned deci- 
s^n^i must be deemed incorrect. 

Where several acts, of which one or more than one, would, by itself,' 
or by themselves, constitute an offence, constitute when com- 
bined a different offence, the offences are not distinct.*^ Thus, 
A is a member of an unlawful assembly, the common object 
of which is to cause hurt to B. In pursuance of the common 
object, A causes hurt to B. In such a case, the act of being a 
member of an unlawful assembly, and that of causing hurt constitute 
offences in themselves under Sections 143 and 323 of the Penal Code 
respectively, and constitute when combined a different offence, viz., 
rioting under Section 147 of the Penal Code. But the offences under 
Sections 143, 323 and 147 are not distinct and cannot be made the 


subject of separate trials, 


Municipality and the second against 
the peons. 

(1926) 1926 All 405 (40S) : 48 All 496: 
27 Cri L Jour 767, Deoki Koeri 
V. Emperor. Where the accused 
was convicted for theft as he was 
found removing gunny bags with 
opium inside. Held his conviction 
for theft does not har the trial for 
being in possession of opium under 
S 9, Opium Act. 

(1929) 1929 Bom 283 {285. 286) : 1929 
Cri Cas 38 : 63 Bom 604 : SO Cri L 
Jour 1059, Manjuhhai Onhdhandas 
V. Emperor. Offence under S. 19(e), 
Arms Act is distinct from offence 
under S 324, I. P. C. 

(1929) 1929 Bora 451 (452) : 1929 Cri 
Chs 510 : 30 Cri L Jour 965, Dodhu 
Kaln Mahar, In re. Conviciion for 
affray does not bur trial for hurt 
caused in course of affray. 

(1925) 1925 All 209 (300) ; 47 All 284: 
26 Cri L Jour 688, Ham SuhJt v. 
Emiieror. (Do.) 

(19-20) 1920 l»at 4 19 (450) : 22 Cri L 
Jour 2-22, Tnnuk Lai Ma>'.dnn v. 
Emperor. Conviction for rioting — 
Common object of unlawful assem- 
bly to obstruct public servant in 
discharge of duty — Subsequent trial 
under S. IHG, 1. P. C., for cau.sing 
obstruction lo pui)lic servant iu dis- 
charge of dm v not barred 
(19.33) lOSaOiidh 470 (47-2) : 3.5 Cri 
L Jour 36 : 19.33 Cri Cas 1393, 
Emperor v. Mtinno. Conviction in 
ro.si oct of possession under Ss. 411 
and 414, 1. P. C., is no bar to convic- 
tion under S. 19 (f) in re.sj)ect of 
such possession.] 

9. (1925) 1925 Pat 20 (24,25): 3 Pat 503:25 
Cri L Jour 738, Emperor v. Bisitun 
Sintjh, 

(1925) 19-26 Oudh 298 (200) : 26 Cri L Jour 
1, Munwa v. Emperor. ' 

Or. P . C. 252 & 2.j3 


(1893) 15 All 317 (318), Queen’ Empress v, 
Makhan. 

(1923) 1923 Cal 557 (553); 00 Cal 594:24 
Cri L Jour 707, Qanesh Sahuv. Em- 
peror. 

(1906) 1906 All W N 22 (22, 23), Emperor 
V. Mianjaft, 

[See (1927) 1927 Sind 53 (54): 27 Cri 
L Jour 1266: 21 Sind L R 154, Dadlo 
Mai V. Emperor. Properties re- 
ceived on different dates — Separate 
trials not barred— Where it is prov- 
ed that the properties were stolen 
on different occasions, it may be 
presumed that they were received 
also at different times.] 

10. (1927) 1927 Mad 441 (41.5): 28 Cri L Jour 

235. In re Mnoka Pillai. Accused 
inducing complainant to buy cer- 
tain property by misrepresenting 
that it was unencumbered and that 
he would make a deposit — Two 
separate trials for cheating in res- 
pect of the two facts misrepresented 
not maintainable. 

11. (19-29) 19-29 Pat 710 (711) : 1929 Cri Cas 

582 ; 3 1 Cri L Jou r 4 ”2 . G hami jl/u- 
hapnlra v. Emperor. Unlawful 
assembly an<l rioting resulting in 
damage to several holdings — Charge 
of separate offences legal. 

12. Sec the folloicing cases where it was held 
that offences coming under sub-s. 3, 
5. 235 of the Code (ivhich deals n-ith of- 
fences of the above kind) cannot be sepa- 
ratclg tried : — 

(1913) 14 Cri L Jour 1.35 (137) : 9 Nag I. R 
226, Mahadco tir \. Emperor. 

(192S) 19-28 Bom 177 (173) : -29 Cri L Jour 
52-2, Daadi Da idi/a v. E mpernr . 

(1929) 1929 All 899 <900) ; 19-2.1 Cri Cas l9l ; 

51 .Ml 077 ; 30 Cri L Jour lO.sy, Gha- 
matidi Knlh v. jinhu Lai. 

13. See (1900) .5 C.il W N 72 (73), Jaliram v. 

Hnjkamar. Unlawful assembly with 
common object of assaulting com- 
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Where the offences in question do not fall wthin any of the above 
categories, they are distinct.^'* 


plainant — Complainant assaulted by 
accused in prosecution of common 
object— Accused tried and acquitted 
under S. 147, I. P. 0. (rioting)— He 
cannot be tried again on same facts 
foe causing hurt to complainant. 

14. (1980) 1930 All 92 (95) : 1930 Cri Caa 81 : 30 
Cri L Jour 1149, Hokum Singh v. 
Emperor. Separate trials with re- 
ference to distinct transactions are 
legal. 

(1935) 1935 Cal 316 (880) : 1985 OriCas 467: 

86 Cri L Jour 982 ; 62 Gal 749, Abdul 
Bahman v. Emperor. Prosecution 
and conviction for one conspiracy is 
no bar to trial for a different con- 
spiracy. 

(1921) 1921 Gal 181 (183) : 48 Cal 78 : 21 
Cri L Jour G14, Bam Sahay Bam v. 
Emperor. Tcialfor rioting in course 
of which accused are said to have 
wrongfully confined certain persons 
— Previous trial for wrongful con- 
finement is not a bar to subsequent 
trial for rioting. 

(1904) 1 Cri L Jour 714 (716) : 31 Cal 1007, 
Prosunno Kumar Das v. Emperor. 
Previous conviction for being in pos- 
session of counterfeit coin under 
S. 243, 1. P. C., does not bat a trial 
under S. 240 for passing the coins. 

(1871) 22 Suth W R Cri 14 (15. 1C), Queen 
V. Mt. Itwarya. Murder of A, and 
the subsequent attempt to murder 
B are distinct offences. 

( 1921 ) 1921 Lab 186 (186) ; 24 Cri L Jour 
630, Nadar v. Croton. Trial of de- 
tention of married woman under 
S. 4i«8. I. P. C., at a particular time 
is no bar to trial for detention at a 
different period. 

(1928) 29 Cri L Jour 3 (3) : 106 Ind Cas 
339 (Lah), Waryam Singh v. 
Emperor. (Do.) 

( 1924 ) 1924 Lah 330 (331): 21 Cri L Jour 
780, Mah Ali Khan v. Emperor. 
Acquittal of a person on a charge of 
abduction does not bar a trial for 
deiaining the same person. 

(1933) 1933 Tat 670 (671): 35 Cri L Jour 
186 : 1933 Cri Cas 1492, Balchand 
Bam V. Emperor. Accused charged 
and acquitted of suffering prisoner 
to escape can be again tried for 
breach of departmental rule inomit- 
ling to rouse night officer. 

(1906) 3 Cri L Jour 93 (94) (All). Baldeo 
Prasad v. King-Emperor. Attacking 
a cortiiin person in his house and 
carrying away a woman in the 
bouse — Conviciion for attacking is 
not kwir to trial for abduction. 

(1927) 1927 Rang 803 (3u4) : 28 Cri L Jour 


908, Me Tok v. King-Emperor. Ar 
representing himself to be B, eze- 
outing a mortgage and registering it 
— Trial of A for cheating under 
S. 419, I. P. C. does not bar his trial 
under S. 82 (c), Registration Act, for 
false personation at tho registration 
office as the offences are distinct. 

(1931) 1981 Sind 116 (117,118): 1981 Cri 
Cas 734 : 25 Sind L R 9 : 88 Cri L 
Jour 41, Muhammad Bafio v. Em- 
peror. A sending telegram to Mrs. B 
asking her to send a certain sum of 
money wording the telegram as 
though it was despatched by B — A 
tried under S. 420, I. P. 0., for 
cheating — Subsequent trial of A 
under S. 463. 1. P. C. and S. 29, 
Telegraph Act, not barred. 

(1905) 2 Cri L Jour 790 (792) (All). Emperor 
V. Inam-ullah. Forgery of different 
documents — Separate trials legal. 

(1867.) 7 Suth W R Cri 15 {21), Queen v. 
Dwarkanath Dutt. (Do.) 

(1918)1918 Pat 165 (167): 19 Cri L Jour 
121, llayat Khan v. Emperor. Ac- 
cused assaulting .4 — B interfering 
and accused attacking B also and 
causing hurt lo him— Trial for as- 
sault on .4 is no bar to trial for 
causing hurt to B. 

(1934) 1934 Cal 240 (241) : 35 Cri L Jour 
1270 : 1934 Cri Cas 352, llira Lai 
Ahir V. Emperor. Trespass into 
jail in order to have communication 
with prisoner and offering bribe to 
warder— Trespass and offering bribe 
constitute distinct offences and 
separate trials not barred. 

(1399) 1 Bora L R 15 (18), Queen-Empress 
V. Subedar Krxshnappa. Acquittal 
of an accused on a charge under 
S. 400, Penal Code, cannot operate 
under S. 403, Criminal P. C. 
as a bar to his being prosecuted 
again on a charge under S. 395, 
Penal Code, for committing one of 
the dacoities in respect of which 
evidence was given in the previous 
trial under S. 400. 

(1930) 1930 Mad W N 692 (694), Venkata- 
stoami v. Narappa. A trespassing 
on B's laud — Trampling upon bis 
crops and hurting B's servants who 
came to resist — C complaining of 
all three offences but trial only for 
hurt and case compounded — Later 
trial of offence of criminal trespass 
and mischief not barred. 

(1897) 20 All 107 (108), Queen Empress v. 
Yusuf. Acquittal of murder no bar 
to trial under S. 404 or 411. 

(1896) 23 Cal 174 (178, 179): Queen-Em- 
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press V. Croft. Conviction of oilonce 
under S. 61, Bengal Excise Act no 
bar to trial for offence under Ss. 486 
and 487, I. P, 0. and Ss. 6 and 7, 
Merchandise Marks Act. 

(1919) 1919 Cal 1063 (1064); 20 Cri L Jour 
48, Bejoy Krishna Pal v. Belai 
Chand Bhandari. Trial for offence 
under S. 352, I. P. C. (assault) is no 
bar to trial for offence under S. 504 
(insult) committed in course of same 
transaction. 

(1934) 1934 Mad 673 (674): 1934 Cri Cas 
1307: 59 Mad 178: 35 Cri L Jour 
1503, Seerangachariar v. Emperor. 
Person prosecuted and acquitted for 
theft of blank railway ticket — Subse- 
quent trial for forgery thereon is not 
barred. 

(1915) 1915 Bom 203 (204, 205) : 40 Bom 97: 
16 Cri L Jour 76L, Jaivram Dankar- 
Ji V. Emperor. Abetment of forgery 
of a document and using such docu- 
ment as genuine are distinct offences 
and separate trials are legal. 

(1870) 5 Mad H C Rul App 22 (22). High 
Court Proceediyigs, 16th May 1870. 
Adultery with and cuticing married 
woman and theft of husband's pro- 
perty Acquittal of former two 
offences no bar to trial for last 
mentioned offence. 

(1928) 1928 Bom 177 (179) : 29 Cri L Jour 
522, Dntjdi Dngdya v. Emperor. 
False complaints made to two 
different Magistrates on two differ- 
ent occasions — Offences are distinct 
and separate trials are legal. 

(1930) 1930 Lah 67 (69): 1930 Gri Cas 25: 
30 Cri L Jour 954, M angalscn v. 
Emperor. Conviction of director of 
company under S. 91-B, of Com- 
p.intes Act ifor voting on contiact in 
which he wa.s personally intcrostod) 
i.s no bar to his trial for criminal 
breach of trust. 

(1935) 1935 Cal 571 {r,12): n35 Cri Cas 079. 
Saroda Devi v SntyesW/ir Santra. 
Complaint di.sclosing several offen- 
ces — Accused summoned for one 
ofTor»co and acquitted Fresh com- 
plaint in respect of other offence.s is 
not barred. 

(1902) 4 Born L» R 575 (.577), unicipulity 
of Bombay v, Jever. Trial for build- 
ing without licoiKSO from Munici- 
pality is no bar to tri.il for failuro to 
comj-ly with notice for removal of 
building. 

(1915) 1915 Lah 117 (117;; 16 Cri L Jour 
605, Croun v. Mahan Lai. (Do.) 

(1909) 9 Cri L Jour 67S i5R0. 581) ; 5 Low 
Bur Rul 12, Oharno Chariin C7iojt- 
dhary v. Emperor. Di^ol edieiico of 
notice under Muni.-ipal Act to leave 
passage while building under con- 


struction— Acquittal for such dis- 
obedience does not bar trial for dis- 
obedience of notice to alter building 
after coustruotion. 

(1935) 1935 Mad W N 1342 (1348), Veerayya 
Vandayar v. Emperor. Acquittal of 
murder by firing gun is no bar to 
trial tor possession of gun under 
Arms Act, S. 19 (f), either before or 
subsequent to occurrence. 

(1932) 1932 Cal 291 (292); 33 Cri L Jour 
439 : 1932 Cri Cas 260, Ajodhya Nath 
Kunda v. Eshitisk Chandra Kundu. 
Acquittal for offence under S. 453, 
I* F* C. , trespass, is no bar to trial 
for theft. 

(1925) 1925 Lah 537 (638): 26 Cri L Jour 
1097, Chhaju v. Emperor. Being 
member of gang for the purpose 
of habitually committing theft, 
trial for — -Acquittal — Receiving 
stolen property, trial for, not barred. 

Criminal breach of trust or crttninal 
misappropriation committed of different 
items at various times between certain 
dates—Charge under S. 222 ante for an 
aggregate sum omitting some of the items 
— Trial on such charge no bar to trial in 
respect of an omitted item : — 

(1930) 19.30 Mad 978 (930); 32 Cri L Jour 
223: 1930 011 Cas 1194, Kanakayya 
V. Emperor. 

(1910) 11 Cri^ L Jour 337 (;337. .338): 5 Ind 
Cas 970 (Bom). Emperor v. Kasinath 

(1929) 1929 Cal 457 (45S. 459): 1929 Gri Cas 
91: 57 Cal 17; :31 Cri L Jour 747. 
i>idh Nath v. Emperor 
(192:1) 1923 Cal 654 (666): 50 Cal 632: 25 
Cri L Jour 156. Nagendra Nath 
Bose V. Emperor. 

(1931) 19:31 All 209 (209): 1931 Cri Cas 224: 
32 Cri L Jour 376; 53 All 411, Briji- 
wan Das v. Emperor 
(Bin see (1917) 1917 Mad 521 (.525) : 
17 Cri L .Jour 30, Appadtirni Ayyar, 
In rr. Siibuiiltcd not correct.) 

Conspiracy to commie an offence is dis- 
tinct from the offence the comission of 
which »>• the object of the conspiracu : — 

(1934) 19:34 All 01 (05) : 1934 Cri Cas 130 • 
3-5 Cri L Jour 1349. Ham Das v. 
Em peror, 

(19.33) 1933 Bom 447 (448, 449): 19;3;-3 Cri 
Gas 1400 ; .58 Boin 23 : 35 Cri L Jour 
112, Ochhanlal Bhilchalaii, In re. 
Couviciiou for crimin.il con.^ipiracy — 
Acts of cheating commitlud in pur- 
suance of tlio conspiiMcy — S. -103 is 
no bar to sub.^oqnoiit trial for 
cheating. 

(1924) 1921 G.U 80.) (811): 25 Gri L Jovir 
lOlS. A in i-Emperor v. Osman Bar- 
dar t’onspiracy to imirdor is not 
sauio as miirdor and conviction lor 
.ouspiracy is no bar to trial for 
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It has sometimes been said^s that the test for determining whether ah 
offence is distinct from one previously tried is to see whether the evidence 
necessary to prove the two offences is the same or different. It is submitted 
that such a test is not conclusive^® as it is possible that though the evidence 
necessary to prove two offences is different, the offences may not be distinct. 
For instance, the evidence necessary to prove hurt will not be the same as 
that necessary to prove grievous hurt; yet two offences may be committed by 
the same act and may not be distinct. 


Further, the observation in the undermentioned case^^ that, in order to 
constitute distinct offences, the offences must be totally imconnected, is not 
correct, as the same transaction may involve distinct offenoes, in which case 
they cannot be said to be totally unconnected. 

6. Consequences of act happening after previous conviction — Sub-seotion 3. 

A is tried for causing grievous hurt and convicted. The person 
injured afterwards dies. A may be tried again for culpable homicide (Illus- 


murdor. 

[But see (1026) 192G Cal 450 (450) ; 
20 Cri L Jour 1023, Behari v. Satish 
Chandra Ohose. After person is ac- 
quitted of offence under S. 193, I. 
P. G., he cannot be proceeded against 
on facts wholly inseparable from 
the facts of the prior prosecution 
case for an offence under Ss. 407 and 
471 read with S. 1-20 B. I. P. C.] 
PrerioMS trial for abetment of forgery is 
no bar to trial for offence under S. 82 of 
licgistration Act:— 

11910)1915 All 114 (115); 37 All 107: 

10 Cri L Jour 144, Emperor v. 
Jiwan. 

[But see (1924) 1924 Rang 213 (213): 
1 Rang 299: 25 Cri L Jour 191, 
Mauny Saing v. Emperor.] 

Non-copi pliance with notice under S. 159 
(1). Madras Local Boards Act, for removal 
of encroachment — Prosecution for — Fresh 
prosecution for disobedience of fresh notice 
regarding same encroachment is not bar- 
red '■ — 

(1932) 1932 Mad 535 (530) : 33 Cri L Jour 
020 : 1932 Cri Cas 552, Moidi Peary 
V. President, Taluk Board of Manga- 
lore. 

(1032) 1032 Mad 537 (537) : 1932 Cri Cas 
525 ; 33 Cri L Jour 629, President, 
Panchayat Board, Velgodc v. Ven- 
kata Peddtf. 

(1927) 1027 Mad W N 045 (046), Narayan 
Ayyar v. Rnkkupayal. 

(1030) 1030 Mad 971 (972): 1990 Cri Cas 
1187:32 Cri L Jour 2*28. Union Board, 
Avvam2)et v. Bamchandra Ayyar. 
[But see (1025) 1925 Mad 1007 (10G8); 
48 ftfad 870 : 26 Cri L Jour 1019, 
Pamanujachariar v. Kailasam 
Ayyar. 

(1935) 1935 Mad 56 (57, 59) : 1035 
Cri Cas 55:58 Mad 513:30 Cri L 
Jour 311, A. M. Rengachnriar v. 


Venkataswa7ni ChetLy.'] 

Section 35, Madras Planter' s Labour Act 
(1903). docs ho2 IduH the number of direc- 
tions to fulfil the contract that can he made 
or to the number of prosecutions following 
on default : — 

(1916) 1910 Mad 527 (529, 630) : 10 Cri L 
Jour 777 : 39 Mad 889, N. C. JVhitton 
V. Muhammad Maistri. 

[But see (1913) 14 Cri L Jour 79 (79, 
80); 36 Mad 427, Ponga Maistryv. 
Emperor.] 

[See also (1930) 1930 Oudh 455 (459), 
Bachchu v. Emperor. Acquittal of 
receiving property stolen in dacoiby 
no bar to trial for taking part in 
the dacoity.] 

[But see (1930) 1930 Rang 860 (860): 
1930 Cri Cas 1238:82 Cri L Jour 
205, Chit Hlaing Maung v. Em- 
peror. Acquittal for abduction of 
female precludes trial for rape on 
female— Submitted, the decision, is 
not correct. 

(1965) 3 Suth W R Cr Letters 9 (9). 
Acquittal for theft — Fresh trial for 
abetment of theft barred on same 
facts — Submitted, decision not cor- 
rect,] 

15. (1928) 1928 Pat 577 (578) : 29 Cri L Jour 

700, Channu Prasad Singh v. Em- 
peror. 

(1927) 1J27 Bom 629 (630) : 28 Cri L Jour 
1032, Emperor v. Kallasani. 

(1930) 1930 All 92 (94) : 1930 Ori Cas 81 : 
30 Cri L Jour 1149, Hukiim Singh 
V. Emperor. 

(1930) 1930 Pat 26 (27) : 1930 Ori Gas 2 : 30 
Cri L Jour 806 : 9 Pat 585 Babu 
Lai Mahton v. Ram Saran Singh. 

16. (1932) 1932 Mad 362 (363) : 55 Mad 788‘: 

1932 Cri Cas 295 : 33 Ori L Jour 522, 
Subbiah Konc v. Kayidaswami Kone. 

17. (1928) 1928 Rang 252 (254) : G Rang 836 : 
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tralion c).* 

such a case a fresh trial will be competent even while the accused 
is undergoing the previous sentence.^ 

But a fresh trial will not be competent if the death had occurred, and 
was known to the Court to have occurred, at the time of the previous convic- 
tion^ The reason is that the offences charged at the two trials would be 
constituted by the same acts and as such would not be distinct offences. (5^^ 
Notes 2 and 5.) 


7. “Tried.” 

LJhis Section does not apply unless the accused has been tried^ and 
convicted or acquitted.! But the previous trial need not be one on the merits 
so that an acquittal under Section 247, in a summons case on the ground 
of the complainant’s absence will be a valid bar under this Seciotn^ although 
the summons had not been served on the accused.^ 

Security proceedings^ or proceedings under Section 145^ do not con- 
stitute a trial within the meaning of this Section. Similarly a proccedino- for 
maintenance under Section 488 of the Code is not a trial and a prior applica- 
tion for maintenance does not bar a fresh application. But where a Magis- 
trate knows or has reason to believe that a prior application has been made 
and disposed of, he ought not to act on a later application without taking into 
co nsideration the adjudication on the prior aiiplication.^ 


■J9 Cri L Jour 930. Yeoh Kuh v. Em- 
yeror. 

Note 6. 

1. (1914) 1914 All 191 (192) : 15 Cri L Jour 64: 

3G All 4, Sailani v. KxnO' Emiyetar^ 
(1901) 1901 Pun Re Cri No. 3, page G (8), 
Crown V. Sarhilaiid, 

2r (1086) 1935 Pe^b 18 (19) : 36 Cri L Jour 
813 : 1U35 Cri Cas 191, Arsala Khan 
V. Emperor 

3. (1879) 2 All 8-t9 (3.00), Evipcror v. Ban7ii. 
(1913) 14 Uri L Jour 135 (137. 138) : 9 Nag 
L R 20, Mnhndcoijir v. Emperor. 
Note 7. 

1. (1918) 1918 212 (213) : 10 Mad 977 : 19 

Cri L Jour 4 >7. Bezwuda Kottayya v. 
Konlhalapnlli Vcnkoinja. 

2. (1911) 12 Cri L Jour 41 (j 2). 31 Mad 253, 

Ouytjilnpu J'edd/iya, in re. 

(1929) 1929 C,il 189 (189.190); 30 Cri L 
JoQr 58.5, S'lk'i Itnm Koch v. 
Krishtta Dfh H/irnta. 

(1921) 1921 Pit 311 {:n2): 22 Cri L Jour 
331. linm Mahto v. Emperor. 

(1927) l'.i27 Nag 388 (388); 28 Cri L Jour 
183, Yesiidlia v. Mt Bannu Bni 
(1918) 1918 Mad 231 (233): 10 Mad 970; 19 
Cri L .Jour 501, Dude Ktiln Lai 
Sahib, In re. 

(1935) 1935 Cal 191 (193): 36 Cri L Jour 
1238 : 1035 On Cas 883. Bhubnti 
Bhusati Miiherjecv. Amto Bhu.^an 
iluke rjec. 

(1929) 1929 bom lOS (109. 410) : 5.J Pom 
693 ; 1020 Cri C.is 4:^G : 31 Cri L 
Jour 1000, Shankar Dattatraya v. 
Daltntrmja Sadti'nva. 

3. (1911)12 Cii L Jour 41(11, 12) ; 31 Mad 


253, Gujyilapu Peddaya, In re. 

(1924) 1924 Pat 140 (141) ; 24 Cri L Jour 
815, Kiram iSarkar v. Kin<j-Em- 
pernr. 

(1935) 19.35 Cal 491 (493) : 1935 Cri Cas 
883 ; 3(3 Cri L Jour 1233, Bhuhati 
Bhu-inn Mukerjee v. Amio Bhiisan 
Maker jee. 

(1929) 1929 Pool 408 (109) : 1929 Cri C.as 
430 : 53 Bom 693 : 31 Cri L Jour 
1000, Sanlcar Dattatraya v. Datta- 
traya Sndasiva. 

4. (1918) 1918 M.kI >31 (234. 236) : 40 Mad 

976 : 19 Cri L Jour .501. In rc Dudi- 
kula Lai Sahib. Trial comruoiicss 
as soou as Court takos cogiiisauco 
and issues process. 

[But SCO (1918)1918 Mad 212 (‘il ’ 
21.3) : 10 M.i<l 977 : 19 Cri L Jour 
497. iJezawadu Kottayya v Knntha- 
lapaUi W'nhayyu. Trial of summons 
case docs not Login until particu- 
lars of olYcnco aro staled to accused 
under S. 242 of C.jJe.j 

5. (1913) 14 Cri L .Jour 559 (561) : 30 Mad 

315, Malhia Moopan, In Itc. 
[Compare (1928) 1928 Rm-t 135 
(136) ; 30 Cri L Jour 0.30, N /a Mya 
Oyi V. Emperor. Accused sent to 
jail for failuro (o furnish scciiiity 
for keeping peace —Sul)sc.ju-u,t trial 
for sedition in couiu*':ion with llio 
same speeches ii again.st spirit of 
S. 403.1 

6. (1018) 1918 Upn lUir 8(9): 3 Upp Bur 

Rul 3;i ; I'j Gii Ij Jour ;j89, Naa 
Chit V. Naa Ya. 

7. (1908) 9 Cri J,i Join 21(22): I Low Bur 
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1 Disciplinary proceedings under the I-egal Practitioners’ Act are not 
trialsV But the Rangoon High Court has held that such proceedings are 
quasi criminal and that the principle of this Section will apply to them.® 
Issuing a warrant of commitment and placing a person tmder restraint under 
Regulation III of 1818 is not in the nature of a trial and a conviction and 
does not bar a prosecution for a specific offence.^® 

Where in a Sessions trial in a High Court the jury is discharged on 
a difference of opinion beuveen the Judge and the jury and the case is re- 
tried with a new jury there is no fresh trial for the purpose of this Section.^ 
Similarly, ^ appeal is not a fresh trial but only a continuation of the trial 

in the lower Court. ^ 

The acquittal of a person on the ground of his trial being barred under 
this Section, is illegal, the reason being that an acquittal implies a trial.i^ 


8. “Acquittal” — Meaning of. 

The acquittal of an accused under Section 247 of the Code on the 
ground of the complainant's absence^ or under Section 494 on withdrawal of 
a prosecution by the Public Prosecutor^ is an acquittal within the meaning o f 


Rul 337, Po So V. Ma Kyin M%. 

(1927) 1927 Bang 328 (328) : 5 Rang 697 : 
28 Cri L Jour 912, Maung Hla 
Maung Ma On Kin. 

a. (1931) 1931 Pat 369 (376) : 11 Pat 365 : 32 
Cri L Jour 1256 : 1931 Cri Caa 897 
(F B), Ravi Oobind Sinha, In Be. 

9. (1925) 1925 Rang 110 (110) : 2 Rang 491 : 

26 Cri L Jour 1111, In the viatter of 
Manno Po Toh. 

10. (1871) 17 Sulh W R Cri 15 (18), Queen v. 

Amir Khan. 

11. (1914) 1914 Gal 901 (904): 41 Cal 1072: 15 

Cri L Jour 460, Emperor v. Nirmal 
Kantn Bay. 

12. (1914) 1014 Mad 258 (259): 37 Mad 119: 15 

Cri L Jour 180, Kunban Bah Beddi 
V. Einperor. ^ ^ 

(1932) 1932 Nag 121 (123): 1932 Cn Cas 672: 
28 Nag L R 233: 33 Cri L Jour 849 
(F B), Mohatnmadi Qul Bohilla v. 
Emperor. 

13. (1908) 8 Cri L Jour 139 (140) (Bom), In re 

S. E. Duhash. 

(1909) 9 Uri L Jour 578 (580. 581): 5 Low 
Bur Rul 12. Oborno Charan C/ioio* 
dhury V. Emperor. 

[Soo (1910) 11 Cri L Jour 253 (254): 
1910 Pun Ro. Cri No 7. QohulChand 
V. Phitl Chand. Court which has no 
jurisdiction to try an accused has 
no jurisdiction to acquit him and 
tho proper order is one of discharge J 

Note 8. 


1. (1929) 1929 Bom 408 (409, 410): 53 Bora 
693: 10-20 Cri Ciis 436: 31 Cn L 
Jour 1000. Shanhar Dattatraya v. 
Daltatraya Sndnsiud. Even though 
UaA not been served on 


the aci used 

(1935) 1935 Cal 491 (193): 1935 Ori Cas 833 : 
36 Cri L Jour 1238, Bhtthah Bhusan 


Mukerjee v. Aniio Bhusan Muker- 
jee. 

(1924) 1924 Cal 96 (96) : 24 Cri L Jour 716, 
Nityananda Koer v. Bakhahari 
M^ssra. 

(1911) 12 Cri L Jour 41 (41,42): 84 .Mad 
253, Quqgilapu Peddaya, In re. 
(1929) 1929 Cai il89 (189, 190): 30 Cri L 
Jour 585, Suku Bam v. Krishna 
Deb. 

(1934)1934 Lab 211 (212): 1934 Ori Cas 
446 : 86 Cri L Jour 29, Abdul Aziz v. 
Noor Ellahi. 

(1921) 1921 Pat 311 (312): 22 Cri L Jour 
331, Ram Mahto v. Emperor. 

(1927) 1927 Nag 388 (338): 28 Cri L Jour 
183. Mt. Yesodha v. ML Bnnu Bai. 
(1914) 1914 Mad 628(630): 38 Mad 1028: 

15 Cri L Jour 236, 5inn« Goundan, 
In re. 

(1924) 1924 Pat 140 (141): 24 Cri L Jour 
815, Kiran Sirkar v. Emperor. 
(1923) 1923 Cal 407 (408): 25 Cri L Jour 
149, Fazzaar PramoMck v. King- 
Emperor. 

(1923) 1923 All 360 (3601: 45 All 58: 24 Cri 
L Jour 862. Dulla v. Emperor. 

[See (1908) 8 Cri L Jour 139 (140) 
(Bom), Jh rc 5. E. Dubash. Order 

striking off case not proper— Proper 
order svould bo acquittal. 

(1915) 1915 Cal 119 (120): 42 Cal 365: 

16 Cri L Jour 148, Achambit Mondal 
V. Mahatab Singh. Void order under 
S 2l7 docs not amount to acquittal. 
(1915) 1915 Gal 263 (269): 15 Cri L 
Jour 726, Mndho Chowdhury v. Tu- 
rah Minn. (Do.) 

(1920< 1929 Cal 657 (658): 1929 Orl 
Cas 327, afusa V. Oostha Be- 

hari (Do.)) 

2. (1913) 14 C.i L Jour 135 (1881: 9 Nag L R 
26, Mahadeogir v. Emperor. 
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this Section. Similarly the acquittal of an accused on the case being lawfully 
compounded is an acquittal for the purposes of this Section.^ 

CjThe dismissal of a complaint,*' the discharge of an accused® or an order 
stopping proceedings under Section 249® of the Code is not an acquittal for 
the purposes of this Section.\ Note 13, infra. Similarly, an order refusing 
to take cognizance of an offence’ or an order staying proceedings with reference 
to an offence does not amount to an acquittal.® 

\^^Where an appellate Court sets aside a conviction without anything fur- 
ther, the order amounts to an acquittal.® | But where the appellate Court sets 
aside a conviction and orders a re-trial its order does not amount to an ac- 
quittal. In some decisions'^ it has been held that an order setting aside a 


(1918) 1910 Mad 231 (238, 235): 40 Mad 976: 
19 Cri L Jour 601, Dude Kula Dal 
Sa7ii&, In rc. 

(1888) 12 Mad 35 (36), QuceU’Empress v. 
Sivarama. 

8 . (1913) 14 Cri L Jour 458 (459): 20 Ind Oas 
618 (Cal), Bausiruddin v. Khairat 
AU. 

[See (1893-1900) 1893-1900 Low Bur 
Bui 240 (241), Queen- Empress v. Po 
Ba. No lawful compromise — No bar 
to fresh trial.] 

4. (1934) 1934 All 877 (879): 1934 Cri Cas 1084: 

35 Cri L Jour 1177, AH Bux v. Em- 
peror. Dismissal of the complaint 
after recording of the prosecution 
evidence and framing of a charge, on 
discovery that the complainant had 
not been oxamined under S 200, 
Criminal P C., docs not amount to 
an acquittal. 

5. (1866) 5 Suth W R Cri 58 (53), Shoodun 

Mundlc, In re. 

(1907) 5 Cri L Jour 309 (318) : 31 Bom 335, 
Emperor v. Bhagtean Dat. 

(1932) 1032 Mad 505 (506); 1932 Cri Cas 509: 

55 Mad 795 : 33 Cri L Jour 653, 
Nnnnicr v. Dasalier. Discharge un- 
der S. 250 

(1867) 0 Suth W U Cri 13 (14). Queen v. 
Bohrrl Sheri//. J3eforo the charge 
is drawn up and the accused called 
upon to plead to it. ho can only bo 
dis h irged, and not ac-quiltod. 

(1934) 1034 All 310 (341) : 1034 Cri Cas 41S; 

56 All 750 : 36 Cri L .lour G.5. Surnj 
Ball V. Emperor. Dif,inissul of com- 
plaint for def.aiilt in warrant case 
o[)eratos as discharge under S. 250 
and not acquittal. 

6 . (1912) 13 Cri L Jour AGO (861) : 101.3 Pun 

He Cri No. 0, Achhti v. En: peror. 

7. (1926) 1026 Sind 198 (10.)): 2 » Sind L R 

427 ; 27 Cri L Jour 302, ^f"rri■^on v. 
Croti'der. 

(1914) 1014 Oudh 400 (107) : IT Oiidh Cas 
273 : 15 Cii 1. Jour G33. Al.iudtn 
Khnn v. E»t peror. 

(1032) 10.32 Cal 87 1 (87-1. 87.5): 10:V> Cri 
Cas 803 : GO Cal UO : 3l Cri L Jour 


181, Na/ar Sardar v. Emperor. 
(1900) 24 Mad 337 (339), Queen-Empress v. 
Kunivil Baru. 

(1933) 1933 Pat 242 (244) : 1933 Cri Cas 714; 
12 Pat 234 : 84 Cri L Jout 1198, 
Uma Singh v. Emperor. 

(1907) 6 Cri L Jour 34 (36) (Cal), Mokamiji 
Das V. Emperor. But proceedings 
should not be revived without 
sulficieut grounds. 

[See also (1881) 5 Bom 405 (407, 
403), The Government of Bombay v. 
Shidapa. Information to police 
about offence — Police not investiga- 
ting — Case dropped — No bar under 
Section.] 

[But see (1903) 7 Cal W N 711 (713), 
Kedar Nath Biswas v. Adhin Manji. 
Order refusing to issue process 
against certain accused —I/e/cI that 
until the order was set aside those 
accused could not bo prosecuted ] 

8 . (1889) 1889 All W N 8 (0). Queen Empress 

V. Ila/hunandati Dal. 

9. (1933) 1033 Mad W N 221 (221). Similan v. 

Sitnilan. 

(1918) 1918 Nag 126 (127) • 19 Cri L Jour 
796, Nayiakram v. Emperor. 

[But see (1867) 7 Suth \V R Cri 2 
(2). Queen v. Kali Charan Gan- 
«/oof;/.] 

[Coinpiro .also flOOG) 3 Cri L .Tour 
15(17) ; 3 Low Thir Kill S7, UlaGyi 

V E -'f /'cror ^ 

10. (1035) :4(; Cri L Jo'i'r 133:) ( 1 . 331 ) : 359 i. o_ 

200 (AU). Emperor v, Bnhrni Chi. 
(1032) 1'.p: 32 All -lO'.) (411) ; 1932 Cri Cas 
o I -3 ; 5 1 .All 1 56 : 33 Cri LJour GGO, 
Emperor v. Bnijnath Conviction 
under one Section sot aside and 
commitment for offence under an- 
other Section ordered — //{’W that 
there w.is no a(-i|Uitt.il. 

[See (1926) 102) Cal .58.5 (586) : 53 
Ciil 102 . 2i Cri fj T'uir 733, Eoiperor 
v.Miiij.iu. Conviction sot aside — 
Que-'.tion of le-trial loft 10 Di.slrict 
M.igisii'.ite — Older spiling aside 
conviction is not acjniital 1 

11. (1002) 29 C.il 112 ( 111 ), Abdul Oonni v. 
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conviction on the ^ound of the lower Court having had no jurisdiction, the 
order does not amount to an acquittal but only to a discharge. 

See also the cases cited below. 

9. “Conviction” — Meaning of. 

A finding of guilty by a Magistrate proceeding under Section 349 is not 
a conviction.^ But it has been held that the finding of guilty by a Magistrate 
who commits a case under Section 348 would bar the trial of the accused 
for the offence to which the finding relates.^ Departmental punishment is not 
a conviction for the purposes of this Section.^ See also the following case.^ 


10. “While such conviction or acquittal remains in force.” 

The bar of a fresh trial under this Section applies only where the 
previous conviction or acquittal is in force.^ 

11. Court of competent jurisdiction. 

t The bar of a fresh trial under this Section will apply only where the 


Emperor. 

(1881) 3 Mad 48 (50, 51), Bami Beddi and 
Seshu Beddi, In re. 

(1926) 1926 Pat 302 (304) : 5 Pat 452 : 27 
Cri L Jour 849, Mohammad Yasin 
V. Emperor- 

(1984) 1934 Mad 716 (717, 718) : 1934 Cri 
Gas 1354 : 58 Mad 256 ; 36 Cri L 
Jour 550. Narayanastoami Vannier 
V. Knrumbayiram Pariyari. 

(1932) 1932 Cal 083 (084) : 1932 Cri Cas 636 : 
33 Cri L Jour 770, Nayendra Nath 
Sirhar v. Emperor. 

12. (1872) 18 Suth W R Cri 10 (10), Bamjoy 
Surma v. Mirea AH- Order for the 
release of the accused, as being not 
guilty, amounts to an acquittal. 

(1924) 1924 All 778 (779) : 20 Cri L Jour 98. 
llarbans v. Emperor. Acquittal of 
accused brought about by fraud 
established against third person in 
proceedings to which the accused 
were not parlies is valid unless sot 
aside by independent proceedings. 

(1923) 1923 Mad 719 (720) ; 24 Cri L Jour 
105 : 40 Mad 723, Ftamanna v. Gttru- 
natham. Dismissal for default of 
corniilaint under S. 1 of Workmen’s 
Breach of Contract Act — No Ac- 
quittal. 

(1913) 14 Cii L Jour 401 (404): 9 Low Bur 
Rul 35. Krishna Par dan v. Pasand. 
Dismissal for def«iult of application 
under S. 1 of Workmen’s Breach 
of Contract Act — No acquittal. 

(1921) 1921 Cal 1 (16); 48 Cal 388; 22 Cri 
L Jour 31 (S B), Sntish Chandra 
Chahravarthi v. Bam Dayal Dc. 
Dismissal of applicaUon for sanction 
to prosecute is not acquittal. 

(1930) 1930 Sind 31.5(315). 1930 Cri Cas 1147; 
24 Sind L B 4l0; 32 Cri L Jour 521, 
BajabaH v Emperor. Doctrine of 
autre foia acyuit does not apply to 
a refu.sal by a Magistrate under 


S. 476 to file complaint against the 
accused. 

Note 9. 

1. (1928) 1928 Bom 240 (240): 52 Bom 466: 29 

Cri L Jour 904, Emperor -v. Narayan 
Dhaku Bhil, 

2. (1914) 1914 Mad 149(149): 33 Mad 552: 15 

Cri L Jour 188, In re Kora Sellandi. 

3. (1887) Ratanlal 318 (319),Q«ecn-i?«j>rc5SV. 

Bamnaik. 

(1915) 1915 Lah 350 (351): 1915 Pun Re Cri 
No. 26: 16 Cri L Jour 788, The 
Croten V. Qul Muhammad. 

(1894) 17 Mad 278 (279, 280), Queen-Empress 
V. Fakrudeen. 

( 1910 ) 12 Cri L Jour 148 (144), 9 Ind Cas 
831 (Lah). St han Singh v. Emperor. 

4. (1870) 7 Bom H C R Crown Cas 55(66), Rcflf. 

V. Duryaram. Fine levied by pound 
keeper is no punishment imposed on 
conviction for offence and is no bar 
to trial for offence. 

Note 10. 

1. (1929) 1920 All 710 (719) : 1929 Cri Cas 294: 
31 Cri L Jour 230, Azam AH v. 
Emperor. 

(1917) 1917 All 410(412) ; 39 All 293 : 18 
Cri L Jour 546, IIusai7i Khan v. 
Emperor. 

(1875) 7 N W P H C R 371 (373), Queen v. 
Panna. 

(1867) 7 Suth W R Cri 2 (2), Queen v. Kali 
Churn. 

(1863) 9 Suth W R Cri 1 5 (16). Oopnath v. 

Troylocko Chuckerbutty. 

(1870) 13 Suth W R Cri 42 (42), Wahad 
Ali V. Baboo Bhoxcanee Churn. 

(1884) I Weir 759 (759, 760), Kufinvja 
Gounden, In re. 

(1929) 1929 Nag IGl (1G2) : 1029 Cri Cas 51: 
30 Cri L Jour 768, Mayiji Jairam 
Bhale v. Kalekhan. Conviction of 
some accused and acquittal of others 
— Appeal by former— Appellate Court 
holding whole trial void as without 
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previous conviction or acquittal has been by a Court of competent jurisdiction.! ) 

It IS also necessary for the application of this Section that the Court by which 

the accused was first tried should have been competent to try the offence sub- 
sequently charged.2 

Where the sanction or complaint of a particular person or authoritv 

in f person, the question arises whethe^ 

m the absence of such sanction or complaint a Court which tries him is a 

?nn jurisdiction. On this question there is a conflict of deci- 

sions. The majority of the High Courts have held that the Court cannot be 
^emed to be a Court of competent jurisdiction in such cases.s The Madras 
High Court has taken a contrary view, holding that the words "competent 
jurisdiction refer only to the character and status of a Court and not to^con- 


jurisdiction— Acquittal also void and 
does not operate as a bar to fresh 
trjal. 

, , Note 11. 

1. (1917) 1917 All 410 (412) : 39 All 293 : 18 

Cri L Jour 546, Husain Khan v. 
Emperor. 

(1&81) 8 Bom 307 (308), Queen-Empress 
Huse%n Gaibu. 

(1881)3 Mad 48 (51). Ba^ni RcdcH and 
Seshu Rcddi^ In re, 

(1884) 1884 Pan Re Cri No 38, page 73 (74) 
Gulzar v. The Empre$s, 

(18G6)G Suth \VRCril3 (li). Queen v. 
Sheriff. 

(18G5) 2 Suth W RCri 9 (10). Queen v. Mt. 

Muthoorapershad Pandau. 

(1805J 4 Suth W RCri Letters 2 (2), Letter 

No. 890 from the Rc<jistrar of the 
Htgh Court. 

2. (1881) 7 Mad 657 (£60), Viran Kutti v. 
Chiyamu. 

(1919) 1919 Cal 461 (IGJ, 465): 19 Cri L 

^hdul llahim v. Emperor. 
(1918) 1918 Cal 943 (915. 94G); 18 Cri L 
Jour 834, Ahdul Uahim Khan v. 
Buzruk AH Khan, 

(1897*1901) 1897-1901 Upp Bur Rul 91 (93) 

(1900-1902) I Low Bur Rul 310 (313), Nga, 
San Batu v. Crown. 

(1898) 2 Weir 482 (483), In rc Konnacham- 
pet Par<ingodan. 

(1928) 1928 Bom 530 (531. 532): 30 Cri L 
Jour 51: 53 Bom CO, Shanhar Tul- 
shiram. In re. 

(1928) 1928 Bat 577 (579): 29 Cri L Jour 
7C0, Chhanu Prasad Simjhv. Em- 
peror. 

(1926) 1925 Mad 711 (711) : 20 Cri L Jour 
. , 1087, Paloni Goundan v Empernr 

(1919) 1919 Upp Bur .32 (33): 3 Unp Bur 
Rul 135; 20 Cri L Jour 533, Mi 
Chit V. Mi Ni/utt. 

(1887) Kataulal 337 (338), Queen- Empress 
V. Lndkia. 

(1875) 7 N W p II C U 371 (373, 371), Queen 
V. Panna. 

(1903) 5 Bom L R 125 (12G), Emperor v. 


Zuji Manu. 

(1912)13 Cri LJour 742 (743); 1912 Puu 
Re Cri No. 7, "Wadhawa Singh v 
Emperor. 

(1918) 1918 Mad 481 (482) ; 18 CriLJour 

G43, In re Venkataranna Josier 
(1929) 1929 Nag 161 (1G2) : 1929 Cri Cas 51- 
30 Cri L Jour 763, Manji Jairam 
V. Kalekhan, 

(1919) 1919 (2al 511 (511) : 20 Cri L Jour 
112, Krishnadhon Ghosc v. Mahen- 
(Ira Nath Butt. 

(1928) 1928 Lah 844 (844) ; 29 Cri L Jour 
\ Allah Div. Emperor. 

(1934) 1934 All 141 (142) ; 1934 Cri Cas 193; 
50 All 529 ; 3.5 Cri L Jour 865. 
hukhala V. Emperor 

(1867) 8 Suth W R Cri G1 (Gl). v. 

Pukoo Goala, 

(1523) 1923 Pat 228 (229) ; 2 Pat 333 • 25 
Cri L Jour 1385, Goiind Sieatn v. 
Emperor. 

(1921) 1921 All 205 (205) : 22 Cri L Jour 
^SO, Mohan Enl v. Emperor 

3. (1929) 1929 All 940 i940) ; 1929 Cri Cas 668- 

30 Cri L Jour 1153. Abdul Rashid v. 
llartsh Chandra. 

(1920) 1926 All 231 (232) : 27 Cri L Jour 
Barn Nath v. King- Em peror. j 
(1921) 1921 All 205 (205); 22 Cri L Jour 750 
M4>han Lnl v. Emperer. 

(1917)1917 All 410 (4121:39 311 293 ; 13 
Cri L Jour 54G, Husain Khan v. 
Emperor. 

(1915) 1915 All IM (115) : 37 All 107 : IG 

noAoi n V' ^ V. Jixran. 

(1.09) 0 Lti L Jour 526 (62G) : 31 All 317 

(191a) 1015 Lorn 203 (204) : 40 l5om 97 : IG 

On L Jour 70 1, Jivaram Ihirtkarji 
V Exuperor. 

(1915) 1915 Bom 19i (19.5) ; ni Cri L Jour 
^^•‘^J'eror v. Tihoram. 

(1928) 1928 Born H3 (I I 1) ; 52 I!om 257 : 29 

/lonox f' Nmperor v. Ambaji. 

MQoI J>^reSnmsudL. 

(1928) 1928 l orn .530 (531) : ;',0 Cii L Jour 

54 : 53 Bom G9, Hhunhcr Tulshiram 
In re. ’ 
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' ditiofns precedent for the prosecution or trial of a person.^ The Calcutta High 
Court has held, that a trial held in the absence of the necessary sanction or 
complaint is not a trial at all within the meaning of this 'Section.'*® 

A Court liaving no local jurisdiction to try a case is not a Court of 
competent jurisdiction and a conviction or acquittal by such Court will be no 
bar to a fresh trial of the accused on the same facts.® 

Where the previous trial was by a Court of Session with the aid of 
assessors and the offence subsequently charged was triable by jury, held that it 
could not be said that the Court by which the accused was first tried was not 
competent to try the offence subsequently charged.® 

A conviction or acquittal by a Court established under a local or special 
law is a conviction or acquittal by a Court of competent jurisdiction within 
the meaning of this Section.’ 

It has been held that a conviction by a Court in a Native State can be 


pleaded as a bar under this Section.® 

An illegal conviction is not the same thing as a conviction by a Court 
having no jurisdiction.® 

Identity of accused necessary for application of Section. 

This Section will preclude a fresh trial only if the accused in the second 

case is the same as the accused in the previous case. The conviction or ac- 


{1926) 1926 Cal 691 (692): 27 Cri L Jour 
751, P. Banerji v. Bepin Behary. 

(1930) 1930 Lah 1055 (1055): 1930 Ori Oas 
1231 : 92 Cri L Jour 253, Chuhar x. 
Em peror. 

(1918)1918 Nag 120 (127, 12S) : 19 Cri L 
Jour 790, Nanakram v. Emperor. 

(1031) 1934 Pat 411 (411): 1934 Cri Oas832 : 
35 Cri L Jour 6S6, Mohendra Nath 
Sahu V. Emperor 

(1925) 1925 Pat 330 (333. 334): 4 Pat 24: 26 
Cri L Jour 170, Ch^mnri Singh x. 
Public Prosecutor of Oaya. 

(1926) 1926 Pat 302 (304) : 5 Pat 452 : 27 Ori 
L Jour 849, Mohammad Yastn v. 
Emjieror. 

(1930) 1030 Pat 20 (28) : 1930 Orl Cas 2 : 9 
Pat 585 : 30 Cri L Jour 806, Dabulal 
Mahton v. liatn Saran Sinfh. 
(1900*1902) 1 Low Bur llul 340 (343), Nga 
San Baw v Crnjon. 

(1927) 10-27 Sind 10 (12. 16) 21 Sind L R 1: 
27 Cri L Jour 1105, Fakiri Moham- 
med V. Emperor, 

See also the following cases in wliicli 
10(7S held that in the absence of a complaint 
or other viaterinl on which an offence 
could hare been lahen cognizance of legally, 
the 2 >revxous trial cannot be held to have 

been by a Court of competent jurisdiction:^^ 

(1930) 1930 Pat 26 (2‘J); 9 Pat 685; 80 Cri 
L Jour 80G: 19H0 Cri Cus 2, Babulai 
Mahton v 22a«i Saran Singh. Want 
of complaint or other material on 
which to take cognisance— No juris* 
dlcliou to try. 


(1905) 4 Ori L Jour 422 (423) : 2 Nag L R 
149, Emperor v. Mahabirpuri. (Do.) 
(But see (1922) 1922 All 602 (602): 
45 All 11: 23 Cri L Jour 496, Em- 
peror V. Kohna. 

(1921) 1921 Sind 137 (139, 140. 142): 
16 Sind LR 1: 23 Cri L Jour 305, 
Emperor x. Menghraj Dcvidas'\ 

4. ( 1913 ) 14 Ori L Jour 214 (217, 218) : 86 Mad 

803. K. Qanapathi Bhatta x. Kxng- 
Emperor. 

(See also (1930) 1930 Mad 785 (/85): 
1930 Cri Cas 896 : 32 Ori L Jour 27; 
Koland iswami Pi7/ai v. Bajaratna 
Mud'tliar.'] 

4a (1926) 1026 Cal 691 (692); 27 Ori LJour 
751, P. Bancrjee x. Bepin Behary. 

5. (1928) 1928 Horn 530 (531. 53-2): 53 Bom 69 ; 

30 Cri LJour 54, Shanker TuIsm' 
ram Navle, In re. 

(But see (1083) 1933 Mad 705 (766): 
1933 Cri Cas 1372 : 34 Cri L Jour 
]0S0: 56 Mad 996 (F B), BathnaveU 
V. K. S Iycr.'\ 


6. (1901)24 Mad 641 (644), King-Emperor v. 

Krishna Ayyar. 

7. (1921) 1921 Bang 23 (23) : 1 Rang 449: 25 

Cri L Jour 233, Nga E v. Kinj-Em- 
peror. 

(1884) H84 Pun Re Cri No. 30 p. o2 (53, 
54), Sariyar x. The Queen- Empress. 

3. (19-24) 1924 Lah 238 (239); 24 Cri LJour 
715, Teja Singh x. Emveror. 

9 (1931)1931 Lah 199 (199.200): 1931 Ori 
Cas 319: 32 Cri L Jour 731, Bam 
Piyari v. Emperor. 
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quittal of an accused person is therefore no bar to the trial of another person 
implicated in the same offence. i But the fact that another person accused of 
the same offence and on the same facts has been acquitted may be taken 
into consideration by the Magistrate in determining the question whether there 
is sufficient ground for proceeding against a person .2 

18. Dismissal of complaint or discharge of accused. 

The explanation to the Section expressly provides that the dismissal of 
a complaint or the discharge of an accused is not an acquittal for the purposes 
of the Section. The question has arisen whether notwithstanding this, the 
provision of a special remedy in such cases under Section 436 and Section* 437, 
infra, impliedly bars the institution of a fresh prosecution for the same offence 
where the order dismissing the complaint or disclxarging the accused has not 
been set aside by a comixJtent authority. It is well settled now that a fresh 
prosecution is not barred in such cases. i The contrary view taken in some 


Note 12. 

1. (1914) 1914 All 85 (86) : 36. All 160 : 15 

Ori L Jour 200, Emperor v. Qhure. 
(1918) 1918 Cal 650 (650) : 19 Ori L Jour 
766, Hafiz'ud-din Khan v. Muh- 
ammad Elim. 

(1914) 1914 Cal 836(887) : 41 C.il 754: 10 
Cri L Jour 402, Manindra Chandra 
Qho^e V. Emperor. 

(1910) 11 Cri L Jour 511 (541) ; 37 Cal 680, 
Kchai Sardar v. Mehar Khan. 

(1905) 4 Cri L Jour 173 (174) (Cal). The De- 
puty Legal Renievibrancer v. JIatini 
Mollah. 

(1866) 6 Sutli W R Cri 51 (51), Queen v. 
Morly Shri/ih. 

2. (1926) 1926 Cal 795 (798) : 53 Cal C06 : 27 

Cri L Jour 788. Hubal Chandra 
Nn7nailas v. Ahadnllah Sheikh. 

(1933) 1933 Mad W N 246 (247, 248), Sesha- 
chalom V. Ba2»annyiin. 

(1899) 4 Cal W N 346 (347). Panchu Singh 
ali.is I’uiKhannn Singh v. Uninr 
2ilahniii4‘d Sheikh. Order in provi- 
oua trial inirpotling to terminate all 
proceedings. 

Note 13. 

1 . Dis7tii7.ial of coniplnint — l>'rcsh prosecu- 
tion not barred: — 

(1934) 1031 l.ab 1:15(I3G): 1031 Cri Cas 
603 : 30 Cri Jour 02, Mahotfied 
Dm V. Hus<>nin. 

(1895) 1895 All W N hG (86), Umedan v. 
JC niperor. 

(1881) 1881 All W K 08 (68), Ernjjress v. 
Ittdar Dairnn. 

(1913) 14 Cri I, .lour 2 f2) ; 85 All 78, 
Ananyi v. Il.nu I'jrhhan. 

(1916) lOlG Mad 887 (-17) 16 Cri L Jour 

814, I'am pain Siihbareddi v. Chau- 
duboyigari Kamal. 


(1905) 2 Cri L Jour 651(652): 1 Nag LR 18, 
Makkntambi v. Hasan AH. 

(1909) 7 Cri L Jour 297 (299) (All), JJhag- 
tvan JJin v. Dibbn. 

(1920) 1920 All 8 (9) : 42 All 275 : 21 Cri L 
Jour 379, Jai 2{ishan v Kalla. 

(1895) 1895 All W N 86 (86). Queen-Em- 
press V Umedan. 

(1914) 1914 All 79 (80) : :16 Ail 129 : 15 Cri 
L Jour 158, Raynbharos v. liabati. 

(1935) 1935 AH 60 (63) : 1035 Cri Cas 102 : 
35 Cri L Jour 1485, Kunji Lai v. 
Emperor. 

Discharge of accused—Fresh prosecution 

not barred : — 

(1927) 1027 Mad .503 (504) : 28 Cri L Jour 
804, V<’»iA-nnna v. King- Em per or. 

(1909) 9 Cri L Jour 90 (82) ; 31 Mad 545, 
Girija Sundar Chahrararti v. Em- 
peror. 

(1872) 18 Suth W R Cri 39 (39), Jint Sahoo 
V. Lthcekon Roy. 

(1S»1) 15 Suth W R Cri 55 (56), Queen v. 
Rnjki'hore Roy. 

(189() 1 Cal W N 40 (51). Opoorhn l\uvtar 
Sett and Sreemudy Drnjnniinna 
J>a.'^‘ii V. Sreematty I'robod Kumari 
Dassi. 


(1912) 13 Cii L Tour 120 (1‘21) ; :48 Cal 828, 
Amodini Das.yee v. Darson. 

(101 1) 101 I Sind 14 (4 1) : 8 Sind L R 106 ; 
16 Cri r, Jour 174, Bulchand Tahil- 
ram v, Chnndootyml RamrakhUntal. 
(1014) 1914 Oudh 106 (407) ; 17 OinUi (’as 
27:3 : 15 Cri L Jour 638, Aland, u 
Khan v. Emperor. 

(1930) 19:10 Cal :-lG0 (:-170) : lo.'io Cri C.m 5CS: 
31 Cri L Jour li:::, Lo,i Chnnd 
Saha V Kiro<ln Sundary S<,h.T. 

(1929) 1029 |;oiii 1 :m (i.M) : ::o Cri L Jour 
504. Emp. ror v. Koihir. 

(1025) 1025 Xa.. 1:5-2(132) ; -Jd Cri L Jour 
1010, A.hmr Ah v, Akbar Ali. 
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(1934) 1934 All 87 (87) ; 1934 Cri Cas 150 : 
5C All 425 : 35 Cri L Jour 1062, Earn 
Nand v. Sheri. 

(1930) 1930 All 92 (95) : 1930 Cri Cas 81 : 80 
Cri L Jour 1149, Hukum Singh y. 
Emperor. 

(1915) 1915 All 417 (418) : 37 All 628 ; 16 
Cri L Jour 669, Bateihar v. Em- 
peror. 

(1916) 1916 Pat 109 (110) : 18 Cri L Jour 
296 : 2 Pat L Jour 34, Bijoo Singh 
y. Emperor. 

(1923) 1923 All 332 (333) : 24 Cri L Jour 
232, Jasua v. Emperor. 

(1919) 1919 All 315 (316) : 20 Cri L Jour 
403, Parmeshxoari Das v. J agan 
Nath. 

(1914) 1914 All 179 (179) : 36 All 53 : 15 
Cri L Jour 1, Ccci2 v. Em- 

peror. 

Miscellaneous : — 

(1872) 4 N W P H C R 23 (25), Queen v. 
Hur Persliad. 

(1887) 9 All 52 (56), Queen-Empress v- 
Chotu. 

(1887) 9 All 85 (87, 88), Queen-Empress y. 
Puran. 

(1886) 1886 All W N 260 (260) , Empress v. 
Jadu. 

(1906) 4 Cri L Jour 59 (60,61): 29 All 7. 
Emperor v. Meharban Jlussain. 

(1934) 1934 All 511 (515) : 1934 Cri Cas 614 : 
35 Cri L Jour 1059, Latlain v. 
Emperor. 

(1934) 1934 All 914 (045): 1934 Cri Cas 
1256: 36 Cri L Jour 202. Nazir 
Ahmad v Emperor. Whether dis- 
charge is before or after taking evi- 
deuco fresh prosecution not barred. 

(1880) Ratanlal 145 (145), Queen-Empress 
V. JJudhya. 

(1887) R.atanlal 350 (352), Queen-Empress 
y. Bapiida. 

(1892) Ratanlal 588 (590), Queen-Empress 
y. Govind. 

(1875) 1 Bom 64 (06), Jicj. v. Devnma. 

(1888) 13 Born 384 (388), Quecn-Etnpress y. 
Shankar. 

(1892) 16 Bom 411 (427). Queen-Empress v. 
Vajiram. 

(1902) 27 Bom 81 (91), Emperor v. Varji- 
vandas. 

(1907) 5 Cri L Jour 255 (256) (Bom), The 
Emperor v. Nabi Pakira. 

(1870) 14 Suth W R Cri Go (66). In the mat- 
ter of the petition of Itamjai Majum- 
dar. 

(1873) 20 Suth W R Cri 19 (19), Queen v. 
liamsodoy Chuckerbuttij. 

(1873) 20 Suth W R Cri 47 (18), Kistoram 
Mohaia v. Anis. 

(1901) 28 Cal 211 (216, 217), Queen-Em- 


press y. Dolegobind Doss. 

(1901) 28 Cal 652 (658) (F B), Dwarha Nath 
Mondul V. Beni Madhab Banerji. 
(1932) 1932 Mad 369 (371): 1982 Cri Cas 
353 : 55 Mad 622 : 33 Cri L Jour 454, 
(P B), Ponnuswamy Qounden v. Em- 
peror. 

^1902) 29 Cal 726 (732, 735) (F B), -Mir Ah- 
wad Hossein y. Mahomed Askari. 
(1912) 13 Ori L Jour 468 (488): 40 Oal 71, 
Emperor y. Idoo. 

(1918) 11*18 Gal 465 (486): 18 Cri L Jour 
886 , Vmesh Chunder y. Satish 
Chundra 

(1868) 1868 Pun Re Cri No. 32 p. 90 (99, 
100), Sekunder Khan v. Crown. 
(1908) 8 Cri L Jour 249 (249) (Lab), Behari 
Lai y. Emperor. 

(1911) 12 Cri L Jour 364 (368,369): 1911 
Pun Re Cri No. 10, Emperor y. 
Kiru. 

(1934) 1934 Lab 169 (170) : 1934 Cri Cas 
347 : 36 Ori L Jour 473, Noiir v. Ch 
Abdul Karim. Discharge on with- 
drawal by Public Prosecutor. Fresh 
complaint by private party not bar- 
red. 

(1868) 4 Mad H 0 Rul App 8n (9n), High 
Court Proceedings, Isi April 1868. 

(1870) 5 Mad H C Rul App 31 (32), High 
Court Proceedings, Vlth June 1870. 

(1874) 7 Mad H C Rul App 40 (40), High 
Court Proceedings, '23rd November 
1874. 

(1906) 3 Cri L Jour 274 (280) : 29 Mad 126, 
In re Chinna Kaliappa Ooundan 
and Subbier. 

(1908) 8 Cri L Jour 208 (208) (Mad), In re, 
Budra Goud. 

(1910) 11 Cri L Jour 190 (190, 191): 4 Ind 
Cas 1113 (Mad), Emperor v.Mahesh- 
wara Kondaya. 

(1893-1‘JOO) 1863-1900 Low Bur Rul 169 
(172, 173), Queen-Empress v. Nga 
OBok. 

(1904) 1 Cri L Jour 1G7 (173, 179) : 2 Low 
Bur Rul 27, King-Emperor y. Nga 
Pyu Di. 

(1925) 1625 Rang 114 (115) : 26 Cri L Jour 
284, V Shxvc Kyaiv v. Ma Sein 
Bicin. 

(1930) 1930 Rang 156 (157) : 1930 Cri Cas 
688 : 8 Rang 1 : 31 Cri L Jour 824, 
Dhana Reddy v. Emperor. 

Fresh prosecution not barred though 
order dismissing complaint or discharging 
accused has been confirmed by superior 
Court : — 

(1930) 1930 Lab 879 (880) : 1930 Cri Cas 
923 : 12 Lab 9 : 81 Cri L Jour 1180, 
Allah Ditta y.Karam Baksh. 

(1909) 9 Cri L Jour 563 (504) : 86 Cal 415, 
Jyotindra Nath Daxv v. Hem Chan- 
dra Dau'B 

But a contrary view tons taken tn the 
following cases : — 
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of the earlier decisions^ is, it is submitted, not good law. 

Where a complaint is dismissed or an accused is discliargcd by one 
Magistrate, there is a coinflict of decisions as to whether another Magistrate of 
co-ordmate or inferior jurisdiction can start a fresh prosecutiem against the 
accused for the same offence. It has been held by the High Courts of Bombay^ 
Madras'* and Rangoon^ and the Chief Court of the Punjab,® that a fresh pro- 
secution can be started by such Magistrate. A contrary view is held by the 
Higli Courts of All a liabad '^ and Calcutta® and the Judicial Commissioner’s 

(1916) 1916 Mad 887 (887) ; 16 Cri L Jour 


(1928) 1928 Sind 49 (60) : 21 Sing U R 127: 
28 Cri L Jour 57. Shah Mahomed v. 
Emperor. Discharge or dismissal of 
complaint confirmed by superior 
Court — Fresh prosecution barred. 
(1910) 11 Cri L Jour 317 (318) : 6 Ind Cas 
991 (Lah), Mohammad Yaqub v. 
Emperor. (Do.) 

[See (1927) 1927 Mad 695 (696) : 28 
Cri Ij Jour 607, Rama Naidii v. 
Venicataswatni Naidu. Dismissal 
of complaint by village magistrate 
(to whom Code does not apply) is 
not a bar to fresh prosecution. 

(1905) 3Cri L Jour 426(4‘i8<: 1905 Upp 
Bur Rul 4th Qr., Crim. Pro. Code 41 
(43). N(ja Kun v. Emperor.'] 

2. (1896) 23 Cal 983 (989. 989), Nilratan Sen 
V. Jogesh Chandra Bhuttacharjee. 
(1901) 24 Cal 286 (288), Komal Chandra 
Pal V. Gour Chayid Audhihari. 

(1899) 3 Cal W N 700 (70 1), Simbhoo Ram 
Ball V. Kari limari. 

(1898) 4 Cal W N 26 (27), Ram Coomar v. 
Ramjee. 

(1898) 4 Cal W N 46, Damini Dassi v. Hurry 
Mohun. 

(1894) 1894 Pun Re Cr No. S3, page 110 
(111, 112), Joicahir Singh v. Queen 
Em press. 

(1878) 2 Weir 247 (1) (217). High Court Pro- 
ceedings, 2Hth March 1878, No. 071. 
(1878) Weir. 3rd Edn.. 874 (874.875) High 
Court Proceedings, iSth March 1878, 
No. 071. 

(1882) G Mad 25 (26), Queen v. Venguvay- 
yangar. 

(1905) 2 Cri L Jour 752 (7.53): 24 Mad 255, 
Mahomed Abdul Mcnnan v. Panda- 
Tonga Row. 

[See Il905j 2 Cri L Jour 7.')8 (7.59); 
28 Mad 310, Chinnnlhamhi Muduli 
V. Sallngurusnamy Chefty. Dis- 
chargo without tabing cvi<l»'nce — 
Fresh prosecution not barred — Di.s- 
ebargo after taking ovideuce — Pre.sb 
prosecution h.irrod.J 

3. (192.5) 19J5 Horn 258 (259): 26 Cri L Jour 

'yjl , ^^ah<tdcv Ln.cma}i Salardeher, 

In re. 

(1892) 10 Bom 414 (427), Queen-Empress v. 

Vtiji Ham. (iVr Tclaitg, J. ) 

(18R1) Kataiilal 209 (209). Nnshna. 

4. (1932) 19:42 309i:47l) 19:42 Cri Cas 353: 

55 Mad G22: 3:4 Cri L Jour 454, I'on- 
nuswami Gostndan v. E tnpcrur . 


814, Pampalh Subbareddi v. Chau- 
duboyigari Kamal. 

5. [See (1934) 1934 Rang 40 (41): 1934 Cri Cas 
263: 85 Cri L Jour 802, U Sei7i Ytoet 
V. U Maung Tr/t.) 

C. (1911) 12 Cri L Jour 364 (369): 11 Ind Cas 
132; 1911 Pun Re Cri No. 10, Em- 
peror V. Kiru. 

[Compare (1926) 1926 Lah 445 (445): 
27 Cri L Jour 719, D7rari Mai v. Em- 
peror. Fresh complaint should pre- 
ferably be disposed of by Magistrate 
by whom complaint was dismissed 
or accused was discharged ] 

7. (1900) 22 All 100 (i08), Queen-Empress v. 
Adnsn Ehan. 

(1934) 1934 All 87 (87. 88) : 1934 Cri Cas 
150:56 All 425 ; 35 Cri L Jour 1002. 
i2a»?io Nand v. Sheri. 

(1927) 1927 All 815 (810) : 28 Cri L Jour 
536, Nanda v. Emperor. 

(Sce(19l5) 1915 All 50 (50) : 16 Cri 
L Jour 73, M ohannned v. Ali Raza. 
I^Iagistrate who dismissed complaint 
had jurisdiction in case merely by 
reason of transfer of the case to 
bim — Subsequent complaint iusti- 
tutod in the Court which alono 
could take cognizance of the com- 
plaint, previous .Magistrate having 
left the district— iicfcf that the 
oiiiertainment of complaint was 
legal. 

(1135) 1935 All 59 (00) ; 1935 Cri Cas 
.48 : .JO Cri L Jour I28, I’honsia v. 
Empervr. l>ischargo — Subsequent 
complaint on same facto — Applica- 
tion for tran.-fer — Maiuiainability — 
Pruced uic. 

(ISSi) 3 All 251 (253), Empress of 
Iniltti V. 'i'lka Singh. 

(19:45) 1935 All 00 (03) : 1935 Cri Cas 
1U2 ; 50 .VII 990. 36 Cri L Jour 11M5, 
Nunji Lai v. Emperor. Same Magis- 
trate enicrlainiug complaint c.ui 
transfer it to another Magistialo lor 
disposal. 

(1934) 1931 All 514 (.-,15) ; 1934 Cri 
Cas OH; 35 Cri L Jour 1059, 
L'lllain v. Emperor. Compare ob- 
soivalioiis in.J 

[But see (1920) 192i'. All 298 (298) : 

27 Cri Ij Jour 08J, I'urnn v. Ein- 
Iteror.] 

8. (1897) 21 Cal 528 (531. 532). iii, i,h Chandra 
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Sec. 403 Court of Sind® on the ground that it would be contrary to sound principle to 

Note 13 allow one Magistrate to practically displace the orders of another Ma^strate 

of equal raaih and powers. It is submitted that there is no warrant for limiting 
the effect of the words of the Explanation in this way. 

It is settled that the successor of the Magistrate by whom a complaint 
was dismissed or an accused was discharged can start proceedings against 
the accused afresh.^® 

Whether it is the same Magistrate or a different Magistrate before whom 
proceedings against an accused are sought to be re-oommenced, the Magistrate 
has a discretion in the matter he ought not to start a fresh prosecution in 
the iibsence of exceptional circumstances. 

As to \\hcther the same case can be re-opened, see Notes under Sec- 
tion 369. 


Boy V. Dtoaraka Das Agartoallah. 

9. (1922) 1922 Sied 23 (24) : 15 Siod L R 131 : 

23 Cri L Jour 737, Chandi Bam 
Vehomal v. Emperor. 

(1929) 1929 Siud 61 (61) : 23 Sind L R 43 = 
29 Cri L Jour 1097, Mt. Tiratkbai 
V. Mt. Sugnibai. 

[Soc (1929) 1929 Sind 242 (243) : 1929 
Cri Cas 536 : 31 Cri L Jour 687, £m- 
peror v, Allias. It is undesirable 
that a dilferent Magistrate should 
revive the ijroceediugs ] 

10. (1925) 1925 Nat! 432 (433) : 26 Cri L Jour 

1040. A^ihijnr Ali v. Akbar AH. 

(1914) 1914 All 79 (80) : 36 All 129 ; 15 Cri 
L Jour 168, Bambharos v. Baban 

(1920) 1920 Pat 623 (524): 21 Cri L Jour 
660, Shea Gobind Singh v. Emperor. 

(1934) 1934 All 514 (615): 1934 Cri Cas 614: 
35 Cri L Jour 1059, Lallain v. 
Emperor. 

(1934) 1934 All 87 (88): 1934 Cri Cas 150: 
56 All 425: 3.5 Cri L Jour 1062, 
Bama Nand v. Sheri. 

(1920) 1920 All 267 (268): 21 Cri L Jour 815, 
Mohan Singh v. Emperor. 

11. See Section 190, Note 17. 

10 (1930) 1930 Lih 879 (880): 19.80 Cri Cas 
923 ; 12 Lah 9 : 31 Cri L Jour 1180, 
Alla Ditto V. Karam Baksh. 

(1918) 1918 Mad 494 (495): 18 Cri L Jour 
329, Mayayil Kottayal Koyassan 
Kutty, In re. 

(1922) 1922 Pat 372 (376): 23 Cri L Jour 
236, Bisoram v. Emperor. 

(1925) 1925 Rang 114 (115); 26 Cri L Jour 
284, Shtce Kyaxo v. Mt. Shin Bwin. 

(1905) 2 Cri L Jour 651 (653) : 1 Nag L R 
18, Makxiatambi v. JJasan Ali. 


(1904) 1 Cri L Jour 867 (869) (Rang), Mi 
The Xin v Nga E. Tha. 

(1906) 4 Cri L Jour 59 (60) : 29 All 7, Em- 
peror V. Meharban Bussain. 

(1908) 8 Cri L Jour 249 (249) (Lah). Behari 
Lai V. Exnperor. 

(1911) 12 Cri L Jour 364 (368, 369) ; 11 Ind 
Cas 132 : 1911 Pun Re Cri No. 10, 
(P B), Emperor v. Kiru. 

(1887) 2 C P L R 82 (85. 86), Emperor v. 
Bhaioagan Malee. 

(1904) 1 Cri L Jour 867 (868) : 1904 Upp 
Bur Rui 2nd Qr Cr P C, 19 (20) ; Mi 
The Kin v. Nya E Tha. 

(1887) Ratanlal 350 (352), Queen-Empress 
V. Bapuda. 

(1932) 33 Cri L Jour 493 (495): 187 Ind 
Cas 520 (Lah), Mohamad Din v. 
Mehatab Din. 

(1929) 30 Cri L Jour 444 (444): 115 Ind 
Cas 309 (Sind), Parsram Bhagwan 
Das V. Emperor. 

(1910) 11 Cri Ij Jour 682 (582) : 4 Sind L B 
52 : 12 Ind Cas 816, Mohammad 
Bassim Ilaji Nazar Alt v. Emperor. 

(1925) 1925 Bom 258 (259) ; 26 Cri L Jour 
991, In re Mahadev Laxman. 

(1929) 1929 Bom 134 (134) : 80 Cri L Jour 
594, Emperor v Amanat Kader. 

(1914) 1914 Sind 44 (44) : 8 Sind L R 196 ; 
16 Cri L Jour 174, Bulchen Tahf 
ram v. Ghandhoomal. 

(1929) 1929 Lah .544 (544) ; 1929 Cri Gas 87, 
Budh Singh v. Mt. Soman. 

(1929) 1929 Sind 242 (243) : 1929 Cri Cas 
536, Emperor v. Alias. 

(1925) 1925 Cal 104 (104): 25 OriLJour 
Sll, Easalulla Mian, In re. Person 
discharged and examined as witness 
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14. “Discharge ”— Meaning of. 

Il has been seen in Note 13. ante, that a discliarge of an accused is 
not an acquittal for the purposes of this Section. For instance, where the 
accused is discharged under section 259 on the ground of the absence of 
the complainant! or under Section 494, Clause (a)2 the fresh trial of the accused 
is not barred under this 'Section. 

Where on a complaint of a major offence the Magistrate frames a 
charge only for a minor offence his action has been held to amount to a dis- 
charge of the accused in regard to the major offence.3 Where an offence 
triable as a warrant case is tried as a summons case and the accused has 
been acquitted, it lias been held that the order only amounts to a discharge.'^ 
See also the undermentioned casc.^ 


15. General Clauses Act, Section 26, 

Sub-scction 5 of this Section provides inter alia that nothing in this 
Section shall affect the provisions of Section 26 of the General Clauses \ct 
That Section runs as follows: — 

"Where an act or omission constitutes an offence under two or more 
enactments, then the oftender sliall be liable to be prosecuted and punished 

under either or any of these enactments but shall not be liable to be punished 
twice for the same offence." 

The- effect of this is not to authorise or prohibit a second prosecution 
of a person m any case. The Section only means that at one and the same 
trial a person may be charged under the different enactments under which 
his act may he punishable provided that he is not punished twice for such 


in case against accomplice — Trial 
again is unfair. 

Note 1 4. 

1. (1925) 1925 Nag 432 (4.32) : 2(J Cri L Jour 

1040, Ash'jar Aii v. Akbar .l/i. 

(1905) 2 Cri L Jour 7.58 (759) : 28 Mad 310, 
tiiymnlhambi Mudalt v. Salla Guru- 
sawi Chctti/. 

(1934) 1931 Nag 215 (210); 1934 Cri Cas 
985 : 31 Nag L R 93 : 35 Cri R Jour 
57, Ji<iin I’rnsnd v Onnnnt R>ui 

2. (1924) 1924 Pat 797 (798, : -JO Cri L Jour 

129. llaynnnnnd Lai v. Mi llnsmn 
(1929) 1929 bah 315 (315): 30 Cri L Jour 
23:i, Uata v. Kmperor. 

(1933) 1933 Nag 78 (79) : 29 Nag L K 201 : 
19:33 Cri Cas ;31o : .31 Cri L JourolO, 
Kanhaii/alal v, Baijnnlh Mehc-iri. 

3. (1901)2( Mail 1-35(139, no, 115 ). Krishna 

Ih’ddij V. SnbbnHnu/i 

(1929) 1929 .Ml 940 i9l0) . 19-29 Cri Cn r;0S; 
30 Cri L Jour 11.53. Abdul liaAtid v. 
Jlnrish Chandra. 

(1920) 1920 \I:ul 91 (95) : 43 Ma i .3.30: 21 
Crib Jour 91. Tn rti Clandi Anpa- 
razii. 

(1932) 1032 Nag 8.5 (8.5) : 1932 Cri C.is 435 : 
33 Cri L Jour 559, li xmrao v. Em- 
peror. 

(1925) 102.5 Rind 190 (191) : 19 Sin.l b R 
353 : 25 Cri b Jour 1.3CS. Khanu v 
E niperoT. 

(See (1920) 27 Cri L Jour 015 (61.5) : 


94 lud C<».s 359 (.Ml), Y ad Bam v. 
Lniperor. 

(1903) 5 Bom Jj R 125 (126), Emperor 
V. Zujai Mtinudibrit,] 

•4. (18S8) 1888 All W N 90 (97). Queen-Em- 
press V. Lajju Bam. 

(1886) 1831 All W N 260 (260), Empress v. 
Jadii, 

(But compare (1880) .3 All 129 (131) 
Empress of India v. Citrdu. Mere 
f.iiluro to fraino charge docs not in- 
valldato .acquittal and convert it into 
<1 i sell urge,] 

5.(1934) 1931 All 914 (945): .'lO Cri L Jour 
202- 1934 Cri Cas 12.56, Nazir Ahmad 
V Emperor. For the I'Urposes of this 
Section there is no distinction bet- 
wcon discharge after taking proso- 
cution evidence and di.scharco be- 
fore. ^ 

(18C7)8Suth WR C.i J1 (I..), Que.„ v. 
Neetxc. Magistrate u-f<l the word.s 
acquittal and rclca<o when ho in- 
tended only to dincliargo a. person 
accused of .an f.ifem-o not triable by 
him— ihld Scrs'ons Court could 
order couiiiiilinoijl of such person. 

(1875) 1 Bern Gl (65). Ilc-j. v. JJcvnmma. 
Noij-coiiipouii.lahlc case dismissed 
on parDos corning to amicable settle- 

ment-Order of dismissal amounts 
to discharge. 


See. 403 
Notes 
14— la 



2024 


Previous Acquittals or Convictions 


Sec. 403 
Notes 
18—16 


act.^ (Compare Section 235 sub-section 2 of this Code and Section 71 of 
the Penal Code.) 

The effect of sub-section 5 is to enact that the above provision which 
enables a person being proceeded against at the same trial under different en- 
actments in regard to the same act is not affected by the prohibition of a 
fresh trial in respect of such act which this Section contains. 

15a. Section 188 of the Code. - i • 

Sub-section 5 of this Section provides Uiter alia that nothing in tlus 

Section shall affect the provisions of Section 188 of the Code. The second 
proviso to that Section provides that the trial of a person under the Section 
in British India for an offence committed out of British India will preclude 
exiradition proceedings being taken against him for the same offence. This 
Section precludes only a fresh trial of a person on tlie same facts in the circum- 
stances stated in the Section. The object of this sub-section is to provide 
that the fact that only a fresh trial is barred under this Section does not 
affect the bar of extradition of proceedings created by Section 188. 


16. Practice. . , , , 

A plea of bar under this Section can be raised at any stage ot tne 

case.^ The plea can be raised even in revision.^ The burden of proving the 
facts necessary to establish the plea is on the accused.^ When a plea of bai- 
ls raised under this Section it must be determined after hearing the evidence 
and ascertaining what the facts arc in the two cases. 


(1933) 1933 Talari 98 (09): 1933 Cri Cas 129:34 
Cri \j Jour 12. TnUculafiu Musfilauya 
V. Bangn Jiao. Accused tried 

for offence trialilc as warrant case on 
complaint by police— Before charge 
framed case withdrawn but order of 
acquittal passed — Order of acquittal 
was no bar to subsequent trial for 
same offence. 

(1918) 1918 Mad 371 (373) : 41 Mad 727 : 19 
Cri L Jour 013, R^ohavalu 
V. Singnram, Case under S. 352 
(summons case) and S. 504 (warrant 
case) — Complainant absent Ac* 
cused discharged —Discbarj:;o does 
not operate as accjuitt.al with refer- 
ence to offence under S. 504, 

Note 15. 

1 (1903) 0 Oudb Cas 153 (157) (Bench), Itn- 
ghu'xir Daynl v. Kin(j-Etnpcror. 

It U submitted that the foUowinn dect- 
sion? xohich have j^roceeded on the footing 
that the question of a subsequent trial be- 
ing barred or not may come within the 
purview of S. 20. General Glauses Act have 
not approached the question from the cor- 
rect point of view 

(1935) 1935 Pesh IS (19) : 30 Cri L Jour 
813 : 1935 Cri Cas 191, Arsala Khan 
V. Emperor. 

(1933) 1933 All 401 (402) ; 1933 Cri Cas 
701 : 34 Cri L Jour 1018, Itentt v. 
Emperor. ^ , 

(1010) 1916 Pat 86 (1) (80) : 18 On L Jour 
321, Itahmatnllah v. Emperor. 


(1932) 1932 Mad 537 (537) : 1932 Ori Oas 
525 : 33 Cri L Jour 629, President, 
Panchayat Board, Velgode v. Ckinna 
Venhata Beddy. 

Note 16. 

1. (1914) 1914 Cal 901 (904) ; 41 Gal 1072 ; 15 

Cri L Jour 460, Emperor v. Nirmal 
Kanta Boy. 

(1028) 1928 Pat 577 (579): 29 Cri L Jour 
760, Chhanu Prasad Singh v. Em- 
gieror. 

2. (1034) 1934 All 877 (878); 1934 Cri Oas 1094: 

35 Cri L Jour 1177, AH Bux v. Em- 
peror. 

(1921) 1921 Sind 137 (138) : 10 Sind L R 1 : 
23 Cri L Jour 305, Emperor v. 
Menghraj Devidas. Objection to 
trial can bo taken notice of by High 
Court in revision of its own motion. 

(1935) 1935 Nag 23 (25) : 1935 Ori Cas 111, 
Jagannalha Bao Dani v. Emperor. 
(Do.) 

3. (1928) 1928 Pat 677 (579): 29 Ori L Jour 

700, Chhanu Prasad v. Emperor. 

(1915)1915 Mad 315 (315) : 15 Cri L Jour 
672, Imandy Appalaswami v. Em- 
peror. 

■1.(1920)1920 Cal 972 (073): 22 Cri L Jour 
07, Bndha Kisken Qoenha v. Fateh 
Chati'l Borah 

(1919) 1919 Cal 57 (57) : 20 Cri L Jour 572, 
M. N Mukherjee v. Matangi Cha- 
ran Palit. 
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PART VII. 

Of Appeal, Refeeence and Revision. 


CHAPTER XXXI. 


OF APPEALS. 


Unless otherwise 
provided, no appeal 
to lie. 


404 • ftppsal shall lie froui any iudff- 
ment or order of a Criminal Court exee^ as 
provided for by this Code or by anv other lav 
tor the time treing i-n force. 

Sy7iopsts. 


Right of appeal. 

Appeal to Privy Council 
Liraitation. 

“By any other law." 


Note No. 

1 

2 

3 

4 


Other Topics, 


Appeal and revision. 

Withdrawal of appeal. ? 

Death of appellant — Abatement of 
appeal. _ 

Transfer of territory and appeal, forum. 8 


Accused not to be examined— 'In appeal also. 

See Note 1, P-N (14). 

Appcal—Continuatiou of trial. See Note 1 
Pt. 13. 

Appeal from order under Section 118 Seo 
Note 1. F-N (1). 

Appellate Court’s powers same as oricinal 
See Note 1. Pt. 14. 

Civil Procedure Code aiiplie.s to appeals under 
Sections 195 and 47G. See Note 1 
F'N (10). ’ 

Effect of Act of 1923. Seo Note 1. 

Error of procedure— Appeal not lost. See 
Note 1. Pt. 7. 

Interlocutory order uon-appealable. See 
Note 1, Pt. 12. 

Judgment, order, conviction, and sentence— 
Moaning. Seo Note 1, Pt. 11. 

I^otters Patent— Leave to appeal. Seo Note 2, 
i t. 3- 

Limitation in civil and criminal appeal.s 
compared. Seo Note 3, Pt. 8. 


Power of superior Court to cancel or varv- 

No right of appeal. See Note 1 . Pts' 3 
to 5* 

Procedure foe appeals under special or local 

law. See Note 4, Pts. 4 and 5, 

Procedure in appeals. See Note 1. 

Right of appeal— Expressly by statute and 

Note*" ^Pr 2 °”' ^ ^ = 

Not"/ l^^n *6 to conditions. S.-e 

Right of appeal under rule-inakiug power. 

not applicable to Section 250. See 

Sections 250. 46G,' 515, 524 and 562. SeoNotel 

See 

‘■Sentences iiuar’-No appeal. See Note - 1 , 
Transfer— Appeal not lo.st. See Note 1, Tt. 3. 


Sec. 404 


* (Code of 1882 — S. 404 — Same.) 


(Code of 1872 — S. 282, 


Para. 2 and S. 286, Illustrations.) 


282. 

. , If the appellate Court takes further evidence and 
>gut of appeal arises in respect of such sentence. 

Cr. P. C. 254 A 255 


passe.s judgment aVid sentence, no fresh 
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Sec. 404 
Note! 


1. Right of appeal. . , t u 

A right of appeal is not a natural or inherent right. It m^t be 

expressly given by statute.^ It cannot arise by implication.^ Thus, the existence 

of a power in a superior Court to cancel or vary an order of a subordinate 

Unless otherwise provi- 286. No appeal shall lie from any judgment, sentence or 

ded, no appeal to lie from order ot a criminal Court, except in the cases provided for by this 
judgment, order or sen- Act or by any law for the time being in force. 
tence of criminal Court, 


(а) 

( б ) 
Ic) 

(d) 

ic) 

if) 


1. (1912) 


(1915) 

(1925) 

(1905) 


(IS93) 


(1873) 

(1881) 

(1912) 


(1905) 


(1898) 

(1912) 


Illustrations. 

There is no appeal against an order refusing to grant compensation, or to grant an- 

enhanced award. . ... 

There is no appeal against an order of a competent Magistrate dismissing a complaint. 

There is no appeal against an order requiring a person to furnish security to keep the 

There is ne appeal against an order requiring a person to furnish S““tHy to be of 
good behaviour, when such order is passed by the Magistrate of ^e District. 

There is no appeal against an order passed under Chapter XXXIX; nor against a 
report by a jury under that Chapter. 

There is no appeal against an order of maintenance. 

( 1911 ) 12 Cri L Jour 322 (322); 83 Cal 547,. 
liudolf Stallman v. Emperor. X 
Magistrate acting under the Ezra- 
dition Act is not subject to any ap* 
pellate or revisional jurisdiction. 
(1909) 9 Cri L Jour 306 (807): 1909 Pnn Re 
Cr. No. 1, Hale v. Emperor. Appeal 
is not competent from the judgment 
of a single Judge on original side. 
(See (1891) 1891 All W N 48 (51): 1^ 
All 171, Queen-Empress v. Pohpi. 
“May appeal" in Ss. 407 and 408, 
etc., does not mean that right of 
appeal is left to the option of the 
appellate Court. 

(1899) 21 All 181 (182), In the matter 

of the petition of Id adho Bam. No 

appeal from order under S. 36, Le- 
gal Practitioners Act. 

(1909) 9 Cri L Jour 69 (60): 81 All 
59, In re Kedar Nath. (Do.)] 

[See, however, (1878) 2 All 63 (54), 
Empress of India v. Nadna. The 
High Court in this case, though 
doubtful whether the law allows an 
appeal entertained an appeal, rely- 
ing on the practice of the Coart. 
(1886) 10 Bom 258 (263, 264), Queen- 
Empress V. Mangal Tekchand. By 
theAdenAct. Ilof 1864. S. 29 no 
appeal lies from an order or sen- 
tence of the resident at Aden m 
any criminal case. The High 
of Bombay, being doubtful if this 
provision applied to the island o 
Petim admitted appeal from death 
sentence of the Resident who was a 

Sessions Court subject to the Hign 

Court of Bombay.) , * oon- 
2 (1932) 1932 Sind 88 (39): 26 Smd L B 20 U. 
^ 1932 Cri Cas 528: 33 Cn L Jour 898, 

Emperor v. Nim. 


Section 404 — Note 1. 

40 Cal 21 (27): 6 Low Bur Rul 150: 
39 I A 197 (P C). The Rangoon Bota- 
toung Co., Ltd. v. The Collector, 
Rangoon. 

1915 Mad 831 (832): 39 Mad 539: 16 
Cri L Jour 303, Adur Desxkachart 

y. Emperor. ^ ,,, , 

1925 All 380 (382): 47 All 513, Abdul 

Rahman v. Abdul Rahman. 

2 Cri L Jour 329 (880) (All), In the 

matter of the petition of Chet Ram. 

Before S. 406 was amended In 1923. 
there was no right of appeal from an 
order undetS. 118 requiring security 
to keep the peace. 

15 All 61 (62), Mehdi Hasan v. Tota 
Ham. The word ‘appeal in bs. 196 
and 439, Criminal P. C., does not 
grant an appeal. It is only intended 
to de.sign<ate the Court in question. 
19 Suth \V R Cri 53 (54), Belilios v. 

Queen. 

2 Weir 308 (309), Rarayanasxoami, 

13 Cri L Jour 169 (170): 34 All 118, 
Emperor v. Ram Naresh Singh 
Where there is no order of acquittal 
no appeal by the Government lies. _ 

2 Cri L Jour 24 (26): 27 All 41y, 
Manki v. lihagtoanti. No appeal 
from an order under S. 522, Cnmi- 

1 0 

25 Cal'eSO (636). Ram Chandra 
Uistryy. Nolin Mirdha. (Do.) 

13 Cri L Jour 782 (782): 17 Ind Cas 
414 (All). 5>d2»a/I/usam v. Em- 
peror. Order of transfer by Sub- 

Uivisional Magistrate under S. 528. 

Appeal to District Magistrate not 

muintuiuable. 
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Court, as for instance, tinder Section 125.3 or under Section 195 sub- 
section 6, as it stood before 1923,^ or under Section 123, sub-section 2.^ cannot 
be construed as giving a right of appeal in such cases. 

Where a right of appeal is given by statute subject to certain conditions 
and limitations, the right cannot be enlarged so as to nullify such conditions or 
limilations.6 A right of appeal duly conferred on a person cannot be taken 
away by reason of an error of procedure^ or by transfer.® 

A right of appeal has been given not only by Sections 405 to 418 of 
this Chapter but by other Sections of the Code. See Sections 250 486 515 
524 and 562. The procedure to be adopted in all such appeals ’under the 
Code IS that prescribed by tliis Cliapter (Sections 419 to 431) unless any of 
the provisions thereof specifically restrict the application of such provisions 
to appeals under this Chapter. Thus Section 428 applies only to appeals under 
this Chapter; it consequently does not apply to appeals under Section 250.^ 


((7) There is no appeal against an order placing a name on the jury list. 

(;*) There is no appeal against an order by a Court of Session fininc 
assessor for Don**att6ndaQce. ^ 


a juror or au 


(i) The^e^i^no^appeal against the order of a competent Court refusing to order a com- 

(7) There is no appeal against an interlocutory order, such as a claim to appear bv aeent 
(fc) There is no appeal from an order to pay compensation under S. 22 of Act 1 of 1S71 
(An Act to consolidate and amend the law relating to trespasses by cattle.) 


Unless otJierwise provi' 
ded, no appeal to lie from 
any order or sentence of a 
criminal Court. 


(Code of 1861— S. 414.) 

'■y any other 

law for the time being m force, no appeal shall lie from any order or 
sentence of a criminal Court. ^ 


Sec. 409 
Note^l 


3. (1914) 1U14 Mad 613 (619); 14 Cri L Jour 546 

(552, 554): 37 Mad 125, Mare Ooiod 
V. Emperor. Power under S. 125 is 
larger than appellate or revisional 
(1917) 1917 All 423 0428); 39 All 466; 18 Cri 
L Jour 630, Sita llam v. Emperor 
(But see (1877*78) 3 Cal 379 (3Sl), 
In re Captain Michcll. Power to 
alter or annul under S. 520 held to 
imply right of appeal.) 

4. (1012) 13 Cri 1; Jour 296 (29G): 10 Cal 37. 

Hari Mandal y. ICeshnv Chandra 
Manna. Not being an appeal Dis- 
trict Judge cannot transfer the pro- 
ceeding to a Subordinate ./u.lge 
under tlio Civil Courts Act. 

(1012) 13 Cri L Jour .'jOO (GOl): 40 Cal 239. 

rnchaij Milay v. Emperor. Not be- 
ing an appeal law of limitation does 
not apply. 

(But see (1904) I Cri fi .lour 7 (9); 
2G All 211, Ilardco .'iinjli v. Ilonn- 
man Dnt Aarain. .An appli. atiou 
under the old sub-s. G to S. lU-', U 
in the iiulure of an appeal. A',//.— 

S. 47G-B inlroilucod by the .Amend- 
ing Act of 1923 now makes .specific 
provision for appeal in sucli caN(>q 1 

5. (1932) 1932 Sind 88 (6‘Jl: 20 Sind L K 200 


(1884) 


(HOC) 


1932 Cri Cas 528; 33 Cri L Jour 898 
Emperor v. .Vim. Not being an ap- 
peal no re-trial can be ordered as if 
on appeal. 

G. (1881) 7 Cal 447 (451), Voona Churn Pal, 
In re. e. g. right of appeal under 
S. 417 IS not available to a private 
complainant. 

7 Mad 213 (214). Itanynfiwanii 
yinyar v. Xara-iiiuhtihc Xayalc. No 
appo.al to a District Magistrate from 
an ac-Qiiittal by a Second Class Ma- 
gistrate— See S. 417. 

20 Bom 145 (145). Queen-Empress v. 
llari t^nvbn. Appeal under S. 4U 
hes only m case.s of sentences speci- 
fied in li and not otherwise. 

3 Cal 765 (7G6), Empress v. .Mohin 
Ohunder Hoy. Trial h- ... jut- of a 
case triable by as-te-ssers. IVj.il nob 
being invali.l on the greiind, pri- 
sonor does not lo-c.- right of appeal 
on facts a1<o. 

4 Cal •>1.7 (GGjl, I' n' prcsi v 'I'sit 
Ooe. 

1921 Mil 281 (2-2); o, Cri I. Jour 
58,., lyx-nna Konc v. Xarayaua 

121. 02 ami 

4«-5 of (. 11. 3l aftplv. 


7. (1877) 


8. (1879) 

9. (1021) 
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Notes 
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The Section refers to criminal Courts. It does not, however, follow 
from this that the Code deals only \vith the appeals from criminal Courts. 
Sections 476-B and 486 deal with orders passed by any civil or revenue Courts. 
Appeals in respect of orders from such Courts are specially provided for in 
those Sections. As to the procedure applicable to such appeals see Sections 195 
and 476 and the following cases. 

The words judgment, order, conviction and sentence are not used in 
a consistent sense in this Chapter, with the result that a clear and consistent 
scheme as to appeals cannot be evolved from the Chapter. 

The term “order” in this Section means a final order. An interlocutory 
order is thus not open to appeal. 

An appeal is only a continuation of the triaP^ and consequently the 
Appellate Court, unless otherwise provided, has powers to do only what the 
lower Court could do and should have done and not to pass any order under 

any circumstances.'^ 

The general tendency of the Amending Act of 1923 is to enlarge 
rather than curtail the right of appeal.'^ 


2. Appeal to Privy Council. . , ^ ^ ^ 

The Criminal Procedure Code does not provide for any appeal to the 

Privy Council.' In fact the Privy Council is not a Court of Criminal appeal 


D (1931) 1931 Cal 3 (4): 1931 Cri Cas 35: 5S 
Cal 402: 32 Cri L Jour 325, Maho- 
vxed Boyetulla v. Emperor. Ch. 31 
applies. ^ ^ 

(1907) 5 Cri L Jour 288 (289): 30 Mad 311, 
Tlfima Iyer v. Vcnkatachnla Pada- 

(1031) ioai Cal GOl (G05, 606): 1931 Cn Cas 
756: 59 Cal 68: 33 Cn L Jour 38 
Surendra Nath Maity y. Am 

mar Chakrabarty. Civil P. C. ap 

(1929) 1929 Cal 428 (429): 31 Cri L 

1929 Cri Cas 64, Molicndro^ ls(xUi 
Das V. Kmperor. (Do.) Per Suh 

(1927) 192 YS’ 98 (100): 53 Cal 827: 28 Cri 
L Jour 92, Nasaruddin Khan v. 

Emperor. (Do.) 

(1927) 1927 Cal 284 (284, 285): 54 Cal 35o 
^ ilamid Ali v. Madhusudhan Das 
per Chot/.uor, J., Ch. 31 applies 
Per Duval, J., Civil P. 0. applies. 
[See (1913) 14 Cri L Jour 197 (204) 
40 Cal 477, Liar Prasad Das v. Em- 

veror. .. . 

(1028) 1928 Mad 391 (392): 51 Mad 
603: 29 Cri L Jour445, Sami rurmta 
J^atnurv. I*criaswami Naidu. Ch. 31 

applies.] ^ 

il (1904) 1 Cri L Jour 543(545): 1904 Upp Bur 
RulT.Mi Shxce v. Kyig-Empcror^ 
VoT example the bearing of S. 40b 
on Ss. 380, 5C2 and 563. 

(1925) 192.5 Cal 920 (330, 331): 52 Cal 463. 
20 Cri L Jour 455, Bahadur MoUa 

v. Ismail. 


[See (1886) 9 Alad 446 (449), Queen- 
Empress v. Ahmed.} 

12. (1926) 1926 Oudh 280 (280, 281): 1 Luck 48: 

27 Cri L Jour 191, Kashi Ham 
Khosla V. P. L. Dikshit. 

13. (1914) 1914 Mad 258 (259): 37 Mad 119: 15 

Cri L Jour 180, Kantam Bali Peddy 
V. Emperor. 

(1932) 1932 Nag 121 (123): 28 Nag L R 283: 
83 Cri L Jour 849; 1932 Ori Cas 672 
(P B), Mohainmadi Gul Rohilla v. 
Emperor. 

14. (1906) 29 Mad 190 (191): 8 Cri L Jour 461, 

Muthia Chetty v. Emperor. 

(1911) 12 Cri L Jour 444 (445, 446); 7 Nag 
L R 109, Si(a J2am v. Emperor. Ap- 
pellate Court cannot inflict a greater 
punishment than the lower Court. 
(190S) 7 Cri L Jour 224 (226) (Cal), Bansi 
Lai v. Emperor. S. 191 applies in 
case of appeals also. 

(1389) 12 Mad 451 (463), Quecti'EmiJress v. 
Subbayya. Accused cannot be esa- 
mined as a witness in criminal ap- 
peal. 

[See (1907) 30 Mad 48 (60), Parama- 
sira Pillai v. Emperor.} 

15. (1925) 1925 Cal 329 (330. 331) : 52 Cal 463 ; 

26 Cri L Jour 455, Bahadur MoUa v. 
Ismail, e. g. Ss. 406, 406-A, 413, 
414, 41.5-A, 418 (2) and 568. 

Note 2. 

1. [See (1933) 1933 Nag 216 (216) : 1933 Cri 
Cas 798 : 29 Nag L R 340 : 34 Ori L 
Jour 984, Zhaprya Kondba Teli v. 
Emperor.} 
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for India.s But under the relevant clauses of the Letters Patent granted to 
the various Chartered High Courts, such Courts can grant leave to appeal 
to the Privy Council in certain cases.3 The Privy CouncU may also grant 
special leave in special cases.-* In any case, the Privy Council will not in- 
terfere with the course of criminal proceedings in British India unless it is 
shown that by a disregard of the forms of legal process or by some violation 

ot the principles of natural justice or othenvise, substantial and grave injustice 
has been done.® 


2.(1931) 1931 P 0 111 (111): 1931 Cri Cas 
521 : 12 Lah 280 : 82 Cri L Jour 
727 (P C), Bhagat Singh v. Empe- 
ror. 

(1930) 1930 PC 57 (68. 59): 1930 Cri Cas 
193 11 LaU 192 : 31 Cri L Jour 378 
(P C), Atta ATohammad v. Emperor. 

(1930) 1930 P C 201 (202) : 31 Cri L Jour 
701 : 1930 Cri Cas 884 (P C), Benja- 
min Knowles v. Emperor. 

(1925) 1925 P C 59 (GO) : 48 Bom 516 : 26 Cri 
L Jour 391 (P C), Bustom v. Empe- 
ror. 

(1925) 1925 P C 130 (131): 6 Lah ^^6 ■ oq 
C ri L Jour 1059 (P C), Bcgu v. Em- 
peror, 

(1922) 1922 P C 162 (162): 23 Cri L Jour 
743 (P C), Muruja Goundan v. 
King-Emperor. 

(1921) 1921 P C 29 (30) : 2 Lab 34 : 22 Cri 
L Jour 129 (P C), Kali Nath Itoy v. 
Emperor. 

(1919) 1919 PC 31 (38); 43 M.id 146: 20 
Cri L Jour 593 (P C), Annie Besant 
V. Advocatc-Ciencrnl of Madras. 

(1919)1919 P C 108 (108): 20 Cii L Jour 
799 (P C), Bugga v. Emneror. 

(1015) 1915 P C 20 (30): 42 Cal 739: 16 Cri 
L Jour 494 (P C), Bal Mukund v. 
Emperor. 

(1014) 15 Cri L Jour 144 (144) : 41 Cal 568 : 
40IndAi-p241 (P C), Clifford v. 
Lmpcror. 

(1864) 1 Sutb W R P C 13 (14), Joy Kissen 
MooUcrjce, In re. 

(1S41-10) 3 Moor Ind App 468 (484, 485): .5 
Moor P C 27G(PC), (Jueen v. Eduljee 
Byramjee. 

(1935) 1035 Mad 793 (793) ; 1935 Cri Cas 
1040: 37 Cri L Jour 64 (S h), M. 
liamanuja Iyengar v. Emperor. 

[Seo (1872) 18 Suth \V I( lOT (407), 
In re Uooroo Das Boy. 

(1872) 18 Suth W R 407*t (407/0, 
In re Ameer Khan.l 

3. Seo Letters Patent: All., Cl. 32; Lorn., 

Mad. ami Cal.. Cl. 4 1 ; Lab. , Cl. 31 ; Pat. . 

Cl. 33 and Hang., Cl. 30. 

(1033) 1033 Nag 210 (210): 1033 Cii Cas 
798 ; 20 Nag L R 340 ; 34 Cri L Jour 
034, Zhaprya Kondba Teli v. Empe- 
ror. A uon-charlored Pligh Court 
cannot grant leave. In such cases, 
special leave of Privy Council to be 
.applied for. 


(1873) 10 Bom H C R Crown Cas 75 (92), 
Beg. V. Festanji Dinsha. Considera- 
tion that guide the Court in grant- 
ing leave to appeal stated. 

(1935) 1935 Rang 214 (214) : 1935 Cri Cas 
847: 13 Rang 141; 36 Cri L Jour 
1232, JE£. W. Scott v. Emperor. 

(1935) 1935 Mad 793 (793): 87 Cri L Jour 
64: 1985 Cri Cas 3049 (S B), M. 
Bamanuja Iyengar v. Emperor. 

[See (1857*59) 7 Moor Ind App 72 
(92, 93), Nga Hoong v. Quee 7 i. 

(1935) 1935 Pat 66 (67); 14 Pat 318 : 
36 Cri L Jour 815, liahman v. Etn- 
peror . Limitation on the powers of 
Patna High Court in granting leave 

lu appellate Criminal Jurisdiction 
stated. 

(1884) Oudh Cas 551 (559, 560), Beg. 
V. AJu Paru.'l 

4. (1925) 1925 P C 180 (ISO): 49 Korn 455 : 26 
Cri L Jour 1419 (P C), Hayimant 
liao V. Emperor. 

(1804) 1 Suth W RPC 13 (13) ; 9 Moor 
Ind App 168 (PC). J oy Kissen Mookcr- 

(1933) 1933 P C 124 (125): 34 Cri L Jour 
322: 1933 Cri Cas 442 (P C), Z;/frtr- 
kanath Varma v. Etnperor. If the 
High Court refuses, special leave 
m.ay be obtained from Privy Council. 
(1930) 1930 P C 291 (296): 1930 Cri Cas 
1171 (P C), Chung Chuck v. Bex. It 
is difficult to induce tbo Board to 
advise the granting of special leave 
lo appeal in a eriniinal case. 

(10-22) 1922 P C :35l (351); 4'» C..I 845; 18 
Nag L R 17''. (1’ C), Shankar Ganesh 
Er.bir V. .Secretary of State. Tlie 
J'Oard is uot bouud to give ruasons, 
if it refuses leave to appeal. 

(190.) 14 Bur L R 148 (P C). Loku Nova v. 

Ainif. Case from Supremo Court of 
Levloii. 

5. (1927) 1927 P C 14 (49): 5 Rang 5'5 : .54 
ind .\pp 96: 28 Cri L To.ir J./J (P O). 

^ liahman v. J'-.n/hror. 

(1032) 1932 P U 2:44 (2:41, 2:',o) ; 00 I , id App 
-3.4 : 13 Lah 17'* ; 77iA. 

34CrjLJour J,4 [\> 0), Mohindar 

OtKf/h V, J:^fupEr\i)\ 

(19:41) 1931 P C 112 (114) : 5:4 All IS:): 1931 
Cri Ca-- 519; rjS Ind App 152 (P C) 

'■ Judges of the 

JlighL .urt oj J iidicaturc, Allaha- 
bad. 
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3. Limitation. 

See Sections 4, 5, 12 and 29 of the Indian Limitation Act. 

The Indian Limitation Act, in Articles 150, 154, 155 and 157 thereof 
prescribes the periods of limitation for appeals under this Code. Any 
appeal coming under the said Articles filed after the lapse of the period pres- 
cribed therein will be barred and liable to be dismissed by force of Section 3 
of the Act. 

In computing the period of time prescribed by the said Articles, the 
following rules are laid down by the Act: 

1. Section 12. The day from which the period is to be reckoned 

and the day on which the judgment complained of was pro- 
nounced will be excluded. 

2. Section 12. The time taken for obtaining a copy of the sentence 

or order appealed from is to be excluded. i In an appeal by 
a convicted person in prison the time taken in forwarding an 
application for copies to the Court through the Superintendent 
of the jail and in transmitting the copy from the Court should 
be cxcluded.2 The time taken for obtaining copies of any 
record other than the sentence or order cannot, however, be 


excluded.^ 

In the case of appeals presented after the expiry of the period of 
limitation the delay may be excused, under Section 5 of the Limitation Act, 


(1931) 1931 P 0 111 (111) : 1931 Cn Cas 
521: 12Lah 280: 58 Ind App 169 : 
32 Cri L Jour 727 (P C), Bhagat 
Singh v. Emperor. 

(1921) 1921 P C 24 (25) : 22 Cri L I'y • 
44 Mad 297 : 48 Ind App 35 (P C), 
Chinnayvet Dhora v. Emperor. 

(1017)1917 P C 25 (26): 89 Ind Cas 311 
316) : 44 Cal 876 : 44 Ind App 137 : 
18 Nag LR 100: 18 Cri L Jour 471 
(P C), Dal Singh v. Emperor. 

(1914)1914 P 0 155 (162, 163): 15 Cri L 
Jour 826 (P C), Ibrahhn v. Emperor. 
Practice of the P C stated. 

(1911) 12 Cri L Jour 100 (100): 6 Ind Cas 
581 (P C), Birch v. Emperor. 

(1914) 16 Cri L Jour 305 (309) : 23 Ind Cas 
657 (P C). Louis Edward Lanier v. 
The King. Crown was directed to 
pay costs of successful appellant. 

(1013) 14 Cri L Jour 577 (578, 570): 36 Mad 
501 : 40 Ind .\pp 103 (P C), Vaithi' 
nntha I'illai v. Emperor. 

(1924) 1924 Cal 515 (550): 26 Cri L Jour5-, 
Barendra Kumar Qhose v. Emperor. 

(1025) 1025 P C 305 (305): 27 Cri L Jour 
‘>2B (V C), Shaft Ahmad v. Empc’ 
ror. Privy Council will not inter- 
fere on the ground of misdirection 


{10i4)10irP C 116 (125, 126): 41 Cal 
1023 ■ 8 Low Bur Rul 10 : 41 Ind 
\ppl49: 15Cri D Jour 309 (PC) 
C'j;an»»n.Mr«oW v. Emperor. (Do ) 
(1014) 15 Cri L Jour 144 (144) : 41 Cal 568. 


40 Ind App 241 (P C), Clifford v. 
Emperor. (Do.) 

(1925) 1925 P C 52 (53) : 6 Lah 45 : 62 Ind 
App 121 : 26 Cri L Jour 1020 (P C), 
Vmra v. Emperor. Wrong inter* 
pretation of Sections of Acts does 
not justify interference by Privy 
Council. 

(See (1904) 8 Cal W N 43», Painda 
Khan v. Emperor. 

(1913) 14 Cri L Jour 577 (578) : 36 
Mad 501 : 40 Ind App 193 (P C), 
Vaithinatha Pillai v. Emperor. 
(1902) 25 Mad 61 (93) : 28 Ind App 
257 (P C), Sttirrtmanirt Iyer v. 
Emperor. 

(1898) 22 Bom 528 (532) : 25 Ind App 
1 (P C), Dal Gangadhar Tilak v. 
Queen-Empress.] 

Note 3. 


1. (1892-96) 1 Upp Bur Rul 130 (130), Baga- 

vathi V. Queen-Empress.t 

(1802-96) 1 Upp Bur Rul 129 (129), Po 

Thang v. Queen-Empress, 

(1886) 9 JIad 26S (259), Queen-Empress v. 


Lingaya. . 

1888) 1838 Pun Re Cr No. 6 (page Jit 
Ohamma v. Empress. 

[See (1884) 10 Cal 642 (643). In re 
Jhabbu Singh.] 

1925) 1925 Rang 239 (240) : 3 Rang 220 : 
26 Cri L Jour 1371, U. Zagrwja v. 
Emperor. The time spent in obtain- 
ing a copy of the diary orders m 
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if sufficient cause is shown for the delay.** The discretion to excuse the 
delay must be exercised by the Court judicially and upon sound principles.® 
Unless the delay is satisfactorily explained, an appeal presented beyond time 
should not be admitted. e This rule must be applied to criminal appeals as 
strictly as to civil appeals’ though in a criminal appeal the Crown is not a 
successful litigant who can be said to have secured a “valuable right” by the 
convicted accused not preferring the appeal within time.® 

Limitation under special or local Acts : 

Under Section 29 of the Limitation Act a period of limitation pres- 
cribed by any special or local law is as binding as if prescribed by the 

Limitation Act itself. By the same Section the rule of computation laid down 

in Section 12 in respect of copies of judgments or orders is exteaided to appeals 
under any special or local Act. But Section 5 of the Limitation Act is not one 

of the Sections, the application of which is extended by Section 29 to appeals 


under special or local Acts. But the 
tion 5 applicable to such appeals.® 

the case, whioh were filed with the 
appeal should not be deducted. 

4. (1914) 1914 Lah 545 (546) : 1915 Pun Re Cr 
No. 3 : 16 Cri L Jour 300, Hidayata 
V. Emperor. Application for copy 
made in time — But mislaid — 2nd 
application had to be made — Delay 
excused. 

(1923) 1923 Lah 662 (662) : 26 Ori L Jour 
19, Rahman v. Emperor. Appellant 
in jail — His power-of-attorney hol- 
der for appeal neglecting to appeal 
in time — Appeal by appellent after 
time admitted. 

(1871) 1871 Pun Re Cr No. 7, page 9 (9), 
Crown V. ilohatnmad hux. Several 
accused jointly convicted — Only one 
appealed and acquitted — Others ap- 
pealing 8ubse<iuently — .Acquittal of 
former held sufficient cause for 
delav in appeal by latter. 

•(19-21) 22 Cri L Jour 42G (127) : fil Ind Cas 
714 (715) (Cal). tiona ^'Sheihh v. 
Sail Afi. Sufiiciunt notice of the 
sittings of the vacation Judge not 
having been giveu, appeal pre:>eiite(l 
on the re-opening day — The delay 
excused. 

(1>90) ISOO Pun Re Cr No. 29, page 96 (07), 
uhantJiiad v. E>H2>ri ss. .\ppeal by 
prisoner presented to ollicer in 
charge of jail in time under S. -120 — 
Delay in forwarding it to proper 
Court is no delay of appellant. 

[See (1892-1896) 1 Upp Bur Rul ^^0 
(180), liagavalhi v. Empress. 

(Do.) 

(1892-1896) 1 Upp Bur Ru) 129 (129), 
Nr/n Eo Thunq v. E.inpres-i. (Do.) 

(1891) 1891 .\1! \V N 10(10), >,>ueen- 
Empress V. lihoni liaui. Appeal may 
ijc admitted subject to question of 
limitation.] 


local or special Act may make Sec- 


5. (1907) 6 Cri L Jour 221 (228) (Bom), Etnpc' 

ror V. Shiva Adar. Appeal by Gov- 
ernment against acquittal — Delay 
due to want of clearness in commu- 
nications between the District Ma- 
gistrate and the Government — Not 
excused. 

6. (1925) 1925 Mad 709 (709) ; 26 Cri D Jour 

1110, Janakiramayya v. Eimma- 
gaddu JJrahmayya. Appeal filed after 
limitation — Lower appellate Court 
not satisfied as to sufficient cause — 
Proper course for it is to move High 
Court for revision. 

7. (1891) 1891 All \V N 10(10, 11). Queen-Em- 

press V. Bhoni Ham. Ignorance of 
right of appeal or an impression that 
relations would appeal not sufficient 
cause. 

8. (1920) 1920 Lah 241 (242) : 1 Lab 508 : 22 

Cri L Jour 124, Surta Singh v. 
Emperor. The appellant who was in 
jail should not be deprived of the 
advantage of his appeal being heard 
on the merits, merely bccau.so bis 
counsel has been somewhat careless 
in tiling the appeal in the wrong 
Court. 

9. (1923) 1923 Mad 95 (06) : 24 Cri L Jour 89, 

^^iUoor Moideen Jlajeo, In re. 

(1933) 1933 Cal 124 (126) ; 1933 Cri 

Cas 140 ; GO Cal 571 ; 34 Cri L Jour 
633. Nil RalanOanguli v. Emp.mr. 
S. 39, Bengal Ordinance 2 cf 19 12— 7 
days fixed for appeal— No provision 
to extend time under 8. 5 , Limita- 
tion Act. 

(See al.so (1933) l;.:i3 Cal 132 (133) : 
1033 Cii Cas 193 : 60 Cal 018 : .3-1 
Cri T. .lour 29‘», Manmalha Nath 
Bisvas v. Emperor. Bo also under 
S. 33 ( 2 ). Donga) Lmergonev Powers 
OrJiti.iiKc, 1931.] 
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4. By any other law. 

As is seen in Note 1 above, a right of appeal must be conferred * 
expressly by a statute. If the right is created by a rule of the Government, 
such a rule must not be ultra vires of the statute conferring the rule making 
power. ^ Though an order may be that of a criminal Court there will be no 
appeal unless provided for by the statute.^ There is no right of appeal when a 
special or local Act lays down that sentences passed thereunder in criminal) 
cases are final? 

Where a special or local law provides a special procedure in regard 
to appeals such procedure will prevail over tha.t of the Code.^ Other^vise 


Note 4. 

1. (1891) 15 Bom 505 {509, 511), Queen-Em- 

press V. Sarya. Bombay Government 
Rule ^4 framed under S. 3 of Act 11 
of 1846 — Creating right of appeal to 
High Court from political Agent — 
Held rule ultra vires of Act and no 
appeal lay. 

(1916) 1916 Bom 313 (315) ; 17 Cri L Jour 
583, Emperor v. Khalpa Xtanchod. 
Bombay Government B. 44 framed 
under S. 3 of Act 11 of 1846 held 
to create the right of appeal — 15 
Bom 505 not referred to. 

2. (1914) 1914 Sind 79 (80) : 15 Cri L Jour 372 

(373) : 7 Sind L K 80, Thairio v. 
Emperor. Order under the first part 
of S. 2 (1) of the Workmen’s Breach 
of Contract Act to re-pay sum of 
money received as advance and on 
failure to comply with that order 
sentencing under the second part 
of S. 2 (1) of the Act to a term of 
imprisonment — No appeal. 

(1872) 17 Suth W RCri 11 (11). Queen v. 
Boydanath Mookerjec. No appeal to 
the High Court under .4ct 37 
of 1855 from a conviction by the 
Deputy Commissioner of the Son- 
thal Parganas. 

(1872) 17 Suth W R Cri 11 (12), In re 
Mukta Bibee. Contagious Diseases 
Act 14 of 1868, S. 11. There is no 
appeal from a conviction under S. 11. 

(1872) 1872 Pun Re Cri No. 1C (p. 21), Havat 
Alakhan v. Jahana. A commisioner’s 
order refusing to impose a fine 
under S. 42, Act IV of 1872, not ap- 
pealable. 

(1895) 1 Weir 835 (835), In re Ramanna. 
No appeal lies against an order of 
confiscation passed under S. 11 of 
the Opium Act. 

[See (1910) 11 Cri L Jour 390 (391) : 
1910 Pun Re Cri No. 14, Bishan 
Das V. Evijieror. Order of District 
Magistrate in trials by him as super- 
intendent of HillStatesundcrorders 
of Local Government, outside Bri- 
tish India — No appeal to Chief 
Court. 

(1870) 14 Suth W R Cri 71 (72), Queen 
V. Mudhoo Dult. Order of Magistrate 


fining defaulter under 8. 25 of the 
Income-tax Act 9 of 1869 — No ap- 
peal to Sessions Court.) 

[But see (1925) 1925 Rang 12 (13) : 
2 Rang 321 : 26 Cri L Jour 289, 
Maung Po Lou v. Emperor. Con- 
viction under S. 6, Upper Burmah 
Ruby Regulations— No appeal pro- 
vided in the Regulation — Held that 
right of appeal and revision under 
Or. P. C., not thereby taken away.] 

3. (1886) 12 Cal 536 (538), Dular But Rai v. 

Nijabat Hosein. o. g. S. 4 (Cl. 1) of 
Act 37 of 1855, Sonthal Parganas. 

(1884) 1884 Pun Re Cri No. 40, page 77 (84), 
Charde v. Empress. S. 28, Canton- 
ments Act III of 1880, bars an appeal 
in any case tried under that Section. 
[See (1910) 11 Cri L Jour 426 (427) ; 
1910 Pun Re Ori No. 19, King-Em- 
peror V. Mussamat Alam Khatun. 
Sentence and order of Magistrate 
under S. 59— Frontier Crimes Re- 
gulation 3 of 1901— Open to appeal 
under Cr. P. Code in the ordinary 
course — S. 60 of the Regulation 
prohibits appeals in certain cases.] 
[See however (1898) Ratanlal 672 
(673), Queen-Empress v. Louis 
FrnnctfS. Under S. 35, Public Con- 
veyances Act, no conviction under 
the Act shall be open to appeal— 
Held that if a person not punishable 
under the Act is punished, appeal 
by him lies.] 

4. Special procedure prevails over Criminal 

Procedure Code — See S. 1 (2). Ct. P. C. 

(1928) 1923 Pat 370 (872) : 7 Pat 421 : 29 

Cri L Jour 420, Krishna Prasad 
Singh v. Emperor. Orders under 

S. 68 of the Chota Nagpur Tenancy 
Act are appealable to the officers 
mentioned in S. 215 of the Act and 
not under the Criminal Procedure 
Code. 

(1933) 1933 Bom 1 (4, 6) : 57 Bom 93 : 84 
Cri L Jour 199 (SB), Balkrishna Hart 
Phansalkar v. Emperor. Emergency 
Powers Ordinance (1932) — Appeal 
in certain cases from Special Courts 
lies to High Court. 

(1869) 6 Bom H C R Crown Cas 45 
(46), Reg. v. ilalhari Lanji. An 
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the Code will be applicable.® See Section 5. ; ' 

5. Appeal and revision.— Section 439 . 

6. Withdrawal of appeals.— See Section 423. 

7. Death of appellant— Abatement of appeal.— See Section 431, infra 

8. Transfer of territory and appeal, forum. — See Section 1. 


Sec. 40^ 
Notes 
4—8 



* Anj- person whose application under Section 89 for 
Appeal from order doliveiy of property or the proceeds of the 


rejecting application 
for restoration of at* 
tached property. 

Court. 


sale thereof has been rejected by any Court 
may appeal to the Court to which appeals ordi- 
narily lie from the sentences of the former 


Synopsis, 


II 


Ordinarily lie. 


I • 


Nolo No. 1 


Other Topics. 

Appellate jurisdiction by delegation. See Note 1, Pt. 2 and F-N (2). 

Rejection by District Magistrate— Appeal to Sessions Court. See Note 1. F-N (1). 

1. “Ordinarily lie. ” 

The Court to which appeals ordinarily lie is the Court to which appeals 
are normally and m the majority of cases provided for by the statute ^ A 

delegated jurisdiction as for example under 
Section 407, sub-section 2 of the Code, to hear appeals is not such a Court.^ 

* (Code of 1882— S. 405— Same.) 

(Codes of 1872 and 1861— Nil.) 


Sec. 405 


appeal lies to the Sessions from the 
summary decision of the ZiUab 
Magistrate under S. 16 of the 
Bombay Ferries Act. 

[Soo (1884) 1881 Pun Ke Cii No. 40, 
page 77 (84), Chfirdc v. Empress. 
Cantonment Act. 

(1932) 1932 Cal 807 (8GS): 59 Cal 1248 
1932 Cri Cas 891:34 Cri L Jour 
107. Sul:u}tiar Majumdar v. Em- 
peror. Bengal Emergonev Powers 
Ordinance (11 of 1931), S. ’33— Sen- 
tence of four years —Appeal not to 
High Court but to a special tribu- 
nal or to Sessions Court where there 
is no such tribunal.) 

5.(1016)1010 Lah 207 (208) : 1910 Pun Re 
Cri No. 10 : 17 Cri L Jour 225. Hher 
Sinyh v. Emperor. i'oreigDers Or- 
dinance (3 of 1914)— Offence under 
—Conviction by District Magistrate 
Appeal lies to Sessions Court 
under 8. 408. Cr. P. C. 

[See (1872) 9 Bom II C R Crown Cas 
ICG (106), licy. V. Sadu Eadabhai, 


Opium Act (1866) 5 Suth W R Cri 22 
(23), Ifi rc Thakoor J)as. Conviction 
for an offence under Police Act 5 of 
1861 — Appeal lies under .S. 408, Or. 
i • 0* . J 

Section 405 — Note 1. 

1. (1687) 11 iioiii 43.8 (440). I,i rc Anant JUim- 
Chandra Lollihar. 

(1805) 22 Cal 487 (490). Maduray PUlaiv. 
Ji . I . I'.idrrlon 

(1010)1910 Lab 57 (59): 1010 Pun Re Cri 
No. .32 : 21 On L Jour 210, Emperor 
\. Multan Sinyh. e. o. order of 
rejection by Distiiet Magistrate— 
\ppe<i\ lies to the Sessions Court 
[bee (1916) 1016 Mad 1100 (1100); 

.. (1003) 20 Mad 650 (0.08. 050; (P ],), Eroma 

^ artar v. Emper t. iVn.sou, J.. 
sonting, 

(1904) 1 Cri Ij Jour 422 (424) : 27 ^^ad 124 
(126), /■« re iSubbamma. 

CSeo(l0I2) 13 (Jri L Jour 191 (192) • 
30 Cal 774 (777. 778. 780), Eamcha- 
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406 . person ordered 

by a Magistrate, 
other than the Dis- 
trict Magistrate or 
a Presidency Mar 
gistrate, to give 
security for good behaviour 
under Section 118 may appeal 
to the District Magistrate. 


Appeal from 
order requir- 
ing security 
for good beha- 
viour. 


Appeal from 
order requir- 
ing security for 
keeping the 
peace or for 
good behavi- 
our. 


406 .* -^^ 2 / person who has; 

been ordered under 
Section 118 to give 
security for keep- 
ing the peace or 
for good behaviour 
may appeal against 

such order. 

(a) if made by a Presidency 
Magistrate, to the High Court ; 

(b) if made by any other Mar 
gistrate, to the Court of i Ses- 
sion: 

Provided that the Local ^ Gov- 
ernment may, by notification in 
the local official Gazette,^ direct 
that in any district specified tn 
the notification appeals from 
such orders made by ^ a Magis- 
trate other than the District Ma- 
gistrate or a Presidency Magis- 
trate shall lie to the District Ma- 
gistrate and not to tho Court of 

Session : 

Provided, further, that nothing 

in this Section shall apply to 
persons the proceedings against 
whom are laid before a Sessions 
Judge in accordance with the pro- 
visions of sub-section (2) or sub- 
section CS-A) of Section 123. 


• (Code of 1882 -S. 406 -Same as that of 1898 Code.) 


i>i f'fid liveli 

hood cases. 


(Code of 1872 ^ Magistrate of the First Class to 

to the Magistrate of the Distucb. 


■ a^<m*a*triai*beld by the Magistrate of the District or other 
409. Any person the pnwe„ of a 

', hich such Magistrate or other Officer is subordinate. 

* Government Notification appe^j^e 

presentable to the Subordinate Court 

directly such Court is one to which 
appeals ordinarily ZteJ 


Wnn Chandrae. Tarifulla Sheikh.'^ 
S" hrever (191G) 1916 Mad 1105 
1106): 16 Cri L Jour 439, Boddtt 
Bamayya v. Chitturi Surayya. If by 
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Synopsis. 


, . , . Note No. j 

Legislative changes. 1 | 

Scope of the Section. 2 ! 


0th er 

Appeals from Additional District Magistrate. 
Note 2, Pts. 1 and 2. 

Accused's preparedness to give security — 
Failure of counsel to refer to defence evi* 
dence — Immaterial. See Note 3, F-N (1). 

Appeal from order of security compared with 
other appeals. See Note 8. Pt. 1. 

Applicability to order for security under spe- 
cial or local law. See Note 2, Pt. 3 and 


. . Note No. 

Hearing of security appeals. 3 

Second proviso. 4 


'opics. 

F-N (3). 

Order of Sessions Judge on reference under 
Section 123 — Non-appealable. See Note 4, 
Pts. 3 and 4. 

Orders under Section 106 not appealable. See 
Note 2. 

Re-trials in appeals under the Section — Sec- 
tion 423— Applicability of. See Note 3, 
Pts. 2 and 3. 


1. Legislative changes. 

The Amending Act of 1923 has largely altered the old Section 406 
and introduced the following changes in the law: — 

1. Under the 'old Section there was no right of appeal in cases of 

orders under Section 118 read with Section 107, (i. c.) orders 
for security for keeping the peace. ^ The present Section has 
conferred this right. 

2. Even in respect of orders in good behaviour cases, there was nu 

right of appeal from the orders of the District Magistrate or 
the Presidency Magistrate.^ Under the present Section appeals 
are provided from such orders to the Court of Session and the 
High Court. 

3. Whereas under the old Section appeals lay only to the District 

Magistrate, the present Section provides appeals lo Courts of 
Session and the High Court c.vcept where there is a Govern- 
ment Notification under the 1st proviso to tlie Section. See 
Note 2 below. 


4. The law has been made clear as to appeals in cases where pro- 
cccdiiigs arc laid before a Sessions Judge under Section 123 
of the Code. See Note 4 below. 


Section 406 — Note 1. 

1. (1010) 1010 All 33S (338) : 17 Cri L Jour 
105, Ifar Dutt 1‘andc v. J'J}nperor. 

(1017) 1017 All 428 (428): 39 All tOG : IS 
Cri L Jour 030, Emperor v. Sifu 
Ham. 

(1905) 2 Cri L Jour 329 (330) (.Ml). /« the 
matter of the I’etition of Chet I • avi. 

(1913) 14 Cri L Jour 03 (03) ; 35 All 103, 
Barnnnsx 1‘nrtap. 

(1900) 10 Cii L Jour 375 (377, 378) ; 3 Iiul 
Cas 774 (lioinj, iiulxmnn v. fhu- 
peror. 

(1005) 2 Cri L Jour 550 (551) : 32 Cal 048. 
JJarhnchniidrn I>ei{ v. Janxiien-y l>ut. 

(1915) 1915 Nag 113 (113) : 11 Nag L K OS : 
10 Cri L Jour555. E.mperor v. Dnlli. 
Reason for old law stated. 

(1020) 1920 Nag 138 (ISs) : 21 Cri L Jour 
591, Khusfihal v. Km 2 )eror. In the 
ca.so of an order to keep the peace 


the District Magistrate's power- 
were limited to the cancellation of 
the bonds niidcr 8. 12.5. 

(11)21) VJH N.i- GO 1(^1) : 19 L R IGO : 
25 Cri L Jour (IT. Shaturao v. 
peror. 

(1002) 1002 Pun Ro Cri No. 15, pago 41 (44) 
(F L), Khuda linhsh v. Emperor, 

(ISGG) 3 Bom II C R Crown Cas 1 (2 
Jieo. V. Jihashar K. Kharhir. 


2. (1874) 22 Suth W R Cr 08 ( 0 ^;), v. 

A ujuah. 

(.1883) 0 C.al 878 (STO). Ch..i>:,7 Kk^t, v. h’m- 
2 >rcss. 

(1898) 1808 .Ml \V N 1-27 (128). Empress v 
J'huUii. 


[See (lOOG) 10 Cal \V N 18 S„. JUdhu 
JJhuxnn V. Erip.inr. Whore there 
is aright of appeal the e.\ocution of 
iiecurity bond is no bar to appeal ] 


Sec. 406 
Note 1 


Sec. 408 
Notes 
2—3 
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2. Scope of the Section. 

The present Section, while extending the right of appeal to orders 
for security for keeping the peace, confines the right only to such orders as 
fall under Section 118. In other words an order under Section 106 as it is 
not covered by the terms of Section 118 read with Section 112 still remains 
non-appcalable.ia {See Section 106, Note 23.) ' 

The forum to hear appeals in security cases which was vested only in 
the District Magistrate is now vested in the Sessions Judge and the High Court 
ordinarily. But power has been given to the Local Government by the 1st 
proviso to the Section, to direct that in any particular district notified in the 
Gazette appeals from subordinate Magistrates lie to the District Magistrate. 
Before the amendment of the Section, appeals from the orders of an Additional 
District Magistrate also lay to the District Magistrate as the former was held 
not to be a District Magistrate under Section 406.^ The same would appear 
to be the law under the present Section in cases covered by the 1st proviso 
thereof.^ 

When a Special or Local Act empowers a Magistrate to proceed under 
the security Sections of Chapter VIII of the Code in respect of persons specified 
in the Act, an order by the Magistrate for furnishing security is one under 
Section 118, of the Code, and Section 406 applies to such an order.^ 

The Code does not confer a right of appeal from an order of imprison- 
ment in default of furnishing security passed under Section 123.*^ 

3. Hearing of security appeals. 

An appeal from an order requiring a person to furnish security to be ot 
good behaviour or to keep the peace is distinguisliable from an appeal against 
a conviction in respect of an offence specifically cliarged, where the only matter 
for consideration may be the credibility or otherwise of certain direct^ and 
positive evidence. In appeals of the former class it is not unreasonable to insist 
that the appeal is not disposed of in a summary manner but by a judgment 
showing on the face of it that the Judge lias applied his mind to a considera- 
tion of the evidence on the record and of the pleas raised by the appellant. 


Note 2. 

la (1S$9) 2 Woir 4C0 (IGO). Bowtha Goundan 
V Muthusivami Gouridan. 

(1935) 1935 Rang 3C3 (363) : 13 Rang 287 : 
1935 Ori Cas 1087, Emperor v. Nga 
Tun Lu. 

1 (1921) 1921 Cal 817 (348) : 48 Cal 874 : 23 
Crj L Jour 229, Mahendra Bhumji 
V. Emperor. 

0 (1932) 1932 Lah 4G3 (463) : 13 Lah 254 : 

1932 Cri Cas 578: 32 Cri L Jour 849, 
Emperor v. Jahan^/ir Chund. 

3 . (1905) 2 Cii L Jour 317 (319) (Rang). Non 
Tct Pi/a V. Emperor. S. 17, Burmah 
(iambiing Act, empowers a comp- 
tout Mugistrato, who received in- 
formation that any person in his 
jurisdiction earns his livelihood 
wholly or in part, by unlawful gam- 
ing to deal with that person, as 
nearly as may be as if the informa- 
tion were of the description men- 
tioned in S. 110 of the Criminal Pro- 


cedure Code and he is authorised to 
make an order in respect of him 
under S. 118; therefore, that there 
is an appeal against the order. 

(1919) 1919 Upp Bur 27 (27) : 3 Upp But 
Rul 117 : 20 Cri L Jour 321, Laio 
Kaw V. Emperor. A Magistrate 
under S. 3 of the Burmah Opium 
Law Amendment Act, may proceed 
in accordance with the Sections of 
the Code and, demand security 
under S. 118. Against such an 
order an appeal lies under S. 406 
of the Code. , . 

(1897-1901) 1 Upp Bur Rul 227 (227), 
Queen v. Nga Kyauk Maw. With 
reference to S. 17, Gambling Act. 

4. (1935) 1935 Rang 363 (363) : 13 Rang 287 : 

1935 Cri Cas 1087, Eyu 2 >eror v. A(ja 
Tun Lu. 

Note 3. 

1. (1916) 1916 All 197 (197) : 88 All 393 : 17 
Cri L Jour 309, Lai Behan v. Em- 
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Has an appellate Court hearing appeals under Section 406 the power 
to order retrial? The Lahore High Courts has held that it cannot on the 
ground that such appeals not being appeals from convictions under Cl (b) 
of Section 423 the power to order retrial is not available. The Allaliabad 

an incidental order under 
Cl. (d) of Section 423 retrial can be ordered. It is submitted the latter view 
is correct. The provision for retrial in Cl. (b) of Section 423 is only one of 
the consequential orders on reversal mentioned in Cl. (d) and is not incon- 
sistent with retrial being ordered under Cl. (d) after reversing the order 
under Cl. (c). An appellate Court can modify or alter the bond in appeal 
under Clause (c) to Section 423.** ^ ^ 


4. Second proviso. 

Under sub-section 2 to Section 123 of the Code, where a person has 
been ordered to give security for a period exceeding one >^r and does not 
p,ve such security, the Magistrate (other than a Presidency Magistrate) is 
bound to lay the proceedings before the Sessions Judge for orders Notwitli- 

f Sessions Judge an appeal from the order of 

the Magistrate as such lay as a matter of right to the District Afagistrate under 
the terms of Section 406 as it stood before the amendment of 1923 Two 
different Courts were thus likely to be in seisin of the same matter at tl.e same 
time and this state of the law gave rise to conflict of procedure. Under the 
circumstances the High Courts tried to lay down complex rules of procedure 

to d'r-T' anomalies. It was held that the Sessions Judge should proceed 
to decide t'le case under reference before him only on satisfying himself that 
no appeal had been preferred and, in case an appeal had been filed should stay 

fion passed orders under Scc- 

oZ ffr C- 1' sometimes held tlmt an appeal under Section 406 was meant 
nls for cases m which there was no necessity to lay the proceedings before 
he Sessions Judge.e The present Section, by enacting the second provis “ 
_s jmnoved_jhe right of apical jn such cases and simplified the law.2« But 


peroy, 

(1012) 13 Cri L Jour 0 (9) ; 13 Ind Cas 102 
(All), JDabu Prasad v. Emih-ror 

(lOlC) 191G All 180 (181) : 17 Cri L Jour 
167, Sartoan v. Emtieror. 

(1026) 1«J26 All G14 (615) : 27 Cri L Jour 
370, Pavi Charan v. Emperor. The 
preparedness of accused to furnish 
security docs not relievo the Court 
of this duty. 

(IGOO) 0 Cri L Jour 528 (520) : 2 Ind C.ts 
225 (All), Lai v Emperor. 

U Cri L Jour 410 (120) ; 40 Cal 376, 
i’ idoi Jlossebi V. Etaperor. Appel- 
late Court should consider tlie de- 
fence evidence of the accused, al- 
though the dofeneo counsel did not 
make any roforonce to it. 

(1020) 1920 Nag 328 (330. 331) : 31 Cri L 
Jour 20: 1020 Cri Cas 532, Kashi- 
ram v. Asaram. 

[See (1021) 23 Cri L Jour 378 (378) : 
67 Ind Cas 202, Sunehri v. Em- 
peror.} 


(1013) 


2- (1929) 1920 Lah 28 (28) ; 30 Cri L Jour 49l’ 
Chandan v. Emperor. ' 

[See also (lOOG) 3 Cri I Jour 213 
(243) : 33 Cal 8, D-.i>j<mnth Jaluqdar 

V. J%}u per or."} 

3, (1020) 1026 AM 403 (103) ; 48 All .501 • 07 

Cri LJour 015, JJha<jical Singh v 

Lmperor. 

4 . (1022) 1922 Nag 180 (160) ; 23 Cri L Jour 

304, Haines v. Emperor, 
iSeo (1020) 1920 Nag 07 (67) : 21 Cri 
L Jour 352. J abar Khan v. 

Kmperor.^ 

Note 4. 

1 . (1010) 11 Cri L Jour 725 I720J : 13 Oudh 

/, Eniperor. 

(1899) 2 Oudh Ca.s 307 (.310), v 

Croivn. 

2. (1922) 1022 r,,h ITS (170) : 23 Cri T. Jour 

. (Jam.ir Pin Y. l'7)ni-eror 

2a Lbco (1035) 103.5 I'csh 55 (.55) : 1935 Cri 

Cas .346 : 86 Cri L Jour 036. I'azal 
M (ihomecl v. I\ m peror.] 


Seo. 406 
Notes 
3—4 
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Sec. 406 
Note 4 


Sec. 406.A 


Sec. 407 


it may be noted that the said proviso affects only cases of reference by the 
Magistrate to the Sessions Judge and has no- application to cases laid before 

the High Court by a Presidency Magistrate under Section 123. 

An order passed by a Sessions Judge on reference under Section 123 
is not an order of the Magistrate and therefore continues to be non-appealable 
under Section 406.® 

See also the undermentioned case.^ 

406-A. person aggrieved Itj an 

Appeal from order Order refusiug to accept or rejecting a surety 

'relecUng t rure?y‘ " Under SecUon 122 may appeal against such 

order : — 

(a) if made hy a Presidency Magistrate, to the High Court ; 

(hj if made by the District Magistrate, to the Court ^of 
Session ; or 

(c) if made by a Magistrate other than the District Magistrate, 
to the District Magistrate. 

Synopsis. 

Scope. Note No. 1 


appeal lies to the Sessions Judge from an order of a District 
Magistrate rejecting sureties.^ 


407. (1) 

convicted on a trial 
Appeal from jjeld bv any Magis- 

MeguIrVte oJ tvate of the Second 

the Second or Tbil’d claSS, OP 

Third Class. pei'son s e n- 

tenced under Section 349 by a 


407.* (1). Any person con- 
victed on a trial 
held by any Magis- 
trate of the Second 
or Third class, or 
any person sen- 
tenced under Section 349 or 


Appeal from 
sentence of 
Magistrate of 
the Second or 
Third Class. 


• (Code of 1882— S. 407.) 

The words "ni.'iy be presented” were substituted in sub-section 2 lot the words "shall be 
presented” otherwise Section was same. 


3. (1911) 12 Cri L Jour 257 (258) : 35 Bom 271, 
Emperor v. .Imir Bala. Decided 
under the old Section. 

(1900) 1900 Pun Re Cri No. 15, page 35 (35, 
3C), Crown v. Ida. (Do.) 

(18S3)9 Cal 878 (879), Chand Khan \. 

Queen. Under the Code of 18^- 
(188G) 1886 Pun RoCtiNo. 23, page 55 (55), 
Kanhaya v. Queeti. (I^-) 
fl893-1900) 1893-1900 Low Bur Kul 381 
' (382), Quccji V. Shivc Gyaw Auny. 

(Do.) 


(1891) 1891 All W N 219 (219), In re Uari‘ 

das. (Do.) , ^ ^ 

(1898) 1893 All W N 183 (184), Queen v. 

Chhotia. ^ ^ 

(1875) 24 Suth W R Cri 12 (12), Queen v. 
Ilouhoo. Under Code of 1872. 

4. (1930) 1930 Pat 274 (275) : 9 Pat 131 : 81 
' Cri L Jour 958 ; 1930 Cri Cas 455. 
Section 406-A— Note 1. , 

1. [See (1934) 1934 Cal 482 (487) : 1934 0“ Cas 
690 : 61 Cal 588 : 35 Cri L Jour 952, 
Barhati Charan Baisya v. Emperor. 


I 
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Sub-divisional Magistrate of the respect of whom an order has 
Second Class, may appeal to the heen made or a sentence has heen 
District Magistrate. passed' binder Section 3S0 by a 

Sub-divisional Magistrate of the 
Second Class, may appeal to the 
District Magistrate. 

(2) The District Magistrate may direct that any appeal 

under this Section, or any class of such appeals, 

lo Fir"i cuVs be heard by any Magistrate of the First 

trate. Class Subordinate to him and empowered by the 

Local Government to hear such appeals, and 
thereupon such appeal or class of appeals may be presented to 
such subordinate Magistrate, or, if already presented to the 
District Magistrate, may be transferred to such subordinate 
Magistrate. The District Magistrate may withdraw from such 

Magistrate any appeal or class of appeals so presented or trans- 
ferred. 

jSi/nopsjs. 


Note No. 

Convicted on a trial.” 1 

Trial held by a Second Class Magis- 
trate. 2 

Appeals from the Bench of Magistrates 


Note No. 

of the Second Class. 3 

Transfer of appeals by the District 

Magistrate— Sub-section 2. 4 


Seo. 407 


Other 

Absence of a sentence no bar. See Note i. 
Pt. 10. 

Appeal against sentence alone. See Note 1 
Pt. 11. 

Appeals not transferable by District Magis- 
trate See Note 4, Pt. 1 and F-N (1). 
Convictions under special or local law. Seo 
Note I, F-N (2). 

Expiry of bond under Section 5C2 — .\i)t>eal. 
See Notol, F-N (10). 

Offence under Cattle Trespass Act, ISTl. See 
Note 1 , Pts. 3 and 4. 

(Code of 1872 — Ss. 


'opics. 

Sentence inoperative — Appevil. See Note 1 
F-N (10). 

Transfer of appeal — First Class Magistrate 
not thereby ordinary Court of appeal — 
District Magistrate continues as such. See 
Note 4, Pt. 2. 

Trial partly as First Class and partiv as Second 
Class. See Note 2. 

What are not convictions on a trial. Sec 
Note 1 , Pts. 5 to D. 

^^'itbdra^val of part-heard appeals. See 
Note -1. IH. 3. 

>6 and 47, Para. 2.) 


Appeals from officers 
€xcrcisin>j poicers less than 
those of a Ma/jistratc of 
the First Class. 


PART VI. 

Appeal, llefcrcHCc ami licrision. 

CHAPTEll XX. 

Appriih. 

266. .\iiy person convicted on a trial held by any M.t^i^t^ato 
of the Second or Third Class, or any person sentenced bv’a c..,inpotcnt 
Magistrate of tin- .Second Class under Section 4G, lu.iy appc.I to tlic 
Magistrate of the District, or to a Magistrate of t|.. Class who 

has been empowered by the Local Govcrniuet.t he.iL su<-li appeal.s. 


47. 

Magistrates of Districts may withdraw any criminal appeal from anv ; uhvirdinatc Magis- 
trato who has been authorised to hear appeals from the convictions of Magktr.iles of the Second 
them criminal appeals to any comp-.t-nt .Magistrate subordinate to 
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Seo. 407 
Note 1 


1. “Convicted on a trial.” 

Section 4 of the Code of 1872 defined “trial” as the proceedings taken 
in Court after a charge lias been drawn up and as including the punishment 
of an offence. Subsequent Codes have not defined the term ‘trial’ as such; 
but in Section 4 of the present Code the term is distinguished as being different 
from an “inquiry” under the Code. A "trial” under the Code would imply the 
proceedings in which a person stands before a Court empowered to convict 
him of some ‘offences' alleged against him,^ The essentials of a trial are thus 
the cliarge of an “offence” and the power in the Court to “convict” the offender 
for the offence. The term “conviction” denotes the finding of guilty as dis- 
tinguished from an acquittal or discharge on a finding of not guilty. On a 
conviction a sentence will follow in the usual course except as otherwise proM 
vided by the Code as for example, in Section 562. The expression “oonvicted 
on a trial” has thus sole reference to cases in which an accused has been held 
guilty of an offence?’ See the language of Sections 243, 258, 262 (2), 306 (2), 
307 (2) and (3) and 367. 

It follows that a decision in which an offence is not involved is not a 
conviction on a trial. Before the Code in Section 4 (o), constituted an illegal 
seizure of cattle an ‘offence’ under the Cattle Trespass Act. 1871, an order 
under the Act for compensation for illegal seizure was held not to amount to 
a conviction on trial.^ Such an order now amounts to a “conviction on a 
trial” and is appealable.^ An order under Section 488 of this Code direct- 
ing payment of a monthly aUowance in default of maintenance is not an order 


Appeals from officers 
exercisino poxoers less theiK 
those of a ^aQistrate. 


(Code of 1861— S. 412.) 

412. Any person convicted on a trial held by an oflicer exer* 
cising powers less than those of a I^fagistrate, Doay appeal to the 
Magistrate of the District or other officer exercising the powers of a 
Magistrate who shall have been empowered by the Government to 
hear such appeals. 


t 


1. (1920) 

(1876) 

2. (18G8) 


3. (1896) 

(1888) 

(1886) 

(1896) 

(1888) 


Section 407 — Note 1. 

1920 Mad 337 (341): 21 Cri L Jour 
402: 43 Mad 511, Yeluchuri Venka- 
tachennayya v. Emperor. 

2 M.ad 169 (170), Ananthachari v. 

Ananthachari. 

4 3klad H C B 146 (148). Be Chappu. 
Proceeding under S. 480, Or. P . Code, 
in a case of conviction on trial. 

[See (1865) 2 Mad H C B 473 (473), 
lie Evans. The offence may bo under 
special or local law. e. g. Merchant 
Seamans Act, 1 of 1859. 

(1025) 1925 Bang 12(13): 2 Rang 
: 26 Cri L Jour 289. Maung Po 
gone V. Emperor. (Do.), e. g. Upper 
Burma Buby Regulation 1887.) 

23 Cal 442 f445), Baghu Singh v. Ab- 
dul Wahab. 

15 Cal 712 (712), Dhiku v. Deno. 

10 Bom 230 (231), Queen v. Baya 

Lakhma. ^ ^ . 

19 Mad 238 (239), Queen v. Lakshmi 

Nai/akan. 

11 ‘Mad 850 (360), Khadar Khan, 
In re. 


(1890) Ratanlal 520 (521), Queen v. Sada- 
shiv. 

(1871) 8 N W P H C R 200 (201), In re Ou- 
nesh Pershad. 

(1886) 1886 Pun Bo Cri No. 22, page 54 (65), 
Empress v. Baksh. 

[See (1896) 23 Cal 800 (301, 802), 
Shama v. Lcchhu Shekk. 

(1900) 27 Cal 992 (992), Bhagirathi 
Naik V. Qangadhar Mahanty. 

(1879) 1 Weir 711 (712), High Court 
Proceedings, ovemher 1879,iV’o. 

2113.] 

4. (1922) 1922 Bom 191 (191, 192) : 46 Bom 58 : 

22 Cri L Jour 624, Barthol Burning 
liodrik's v. Papa Dada. 

(1920) 1920 Bom 85 (85): 44 Bom 42: 21 Cri 
L Jour 95, Emperor v. Vishvanath 
Vishnu Jeshi. 

(1907) 6 Cri L Jour 363 (364): 34 Cal 926, 
Budhan 21ahto v. Issur Singh. 

(1907) 5 Cri L Jour 86 (86, 87) : 29 Mad 517, 
In re Ponnusamy. 

(1907) 6 Cri L Jour 121 (121.122): 4 Low 
Bur Rill 10, Emperor v. Mi Ban 
Ma. 
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of “conviction on a trial.’’® So also an order under the Workmen’s Breach 
of Contract Act for refund of the amount of advance® or an order imposing 
a penalty and inflicting a sentence of imprisonment®'* or to perform a contract 
undci the said Act,^ or an order under the Code sanctioning prosecution® 
or forfeiting the security furnished under Chapter VIII® is not an order of 
“conviction on a trial.’’ 

The appeal being from a conviction, the absence of a sentence as in 
cases falling under Section 562, is no bar to an appeal® nor will an appeal 

lie against the sentence alone e.Kcept in cases provided for in Section 412 of 
the Code.^^ 


2. Trial held by a Second Class Magistrate. 

According to the wording of Section 407 it is not the conviction by a 
second class Magistrate but the holding of a trial by such Magistrate that 
determines the forum of the appeal.^ Where a second class Magistrate in the 
course of the proceedings in the same case is invested with first class powers 
the question arises whether the appeal lies to the District Magistrate under 
this Section or to the Court of Session. Where the trial was completely held 
by the Magistrate as a second class Magistrate but the higher powers were 
conferred only at the time of the judgment there is no doubt that the appeal 
lies to the District Magistrate.^ Similarly where most part of the trial is held 
by the Magistrate as a first class Magistrate, as for example, when, after 
exami^^ eight prosecution witnesses as 2nd class Magistrate, two more pro- 


6. (1867) 7 Suth W R Cri 10 (11). Queen v. 

Qolam Jlossein Chowdhuri/. The 
persion ordered against is not a per- 
son convicted of an offence — Per 
Peacock, C. J. 

(18G8) 5 Bom H C RCrown Ciis81(82), Reg. 
V. Thaliu. 

6. [See (1919) 1919 Bom 158(159); 43 Bom 607: 

20 Cri LJour310, Kmperorv. Devap- 
pa. I'ut an order on disobedience of the 
order for refund may involve an 
offence — Ofcifcr.] 

(But sec U679) 1 'SVeir 691 (09-1), In 
lie JJiqoins.'] 

f>a(19l4) 1914 Sin.l 79 (SO): 7 Siud L R $0; 15 
Cri L Jour 372, Tliairio v. Kmperor 

7. (1914) 191-1 C.al 909 (909): 15 Cri LJour 697. 

Anukul v. Knmarnli. 

8. [See (1912) 13 Cri L Jour 273 (274) ; 31 .\11 

244, Lai Singh v. Kmperor.'] 

9. (1878) 2 JIad 109 (170), Ananthachari v, 

A uanthaehnri. 

10. (1025) 1925 C.\\ ;i29 (330, 332) ; 52 Cal 103 : 

20 Cri L Jour 455, Ilahndur Molla v. 
Js'innif. 

(1904) 1 Cri 1, Jour 543 (515) : 1004 Upp Bur 
Rill 7, -'/i Shu'c V. Kmperor. 

(1901) 1 Cri LJour 1098(1099): 1901 Pun Ro 
Cri No. 24, Kmperor \ . M nnohor Dus. 
(1910) 11 Cri L Jour 1.52 (153) : 5 Low Bur 
Rill 129, yiii Chit Sii V. Kinpei-'r. 
(1017) 1917 T>ah 113 (-11:1) : 1017 Pun Re Cri 
No. 20 : IS Cri L Jour 101. Jlaiiata 
V. Kmperor. Subject to limitation, ap- 
peal may be filed even afLor expiry 
of the bond ordered uiidor S. 502. 

Cr. P. C, 256 A 257 




[See also (1869) Ratanlal 18. Ac- 
cused previously convicted and sen- 
tenced — Conviction subsequently for 
another ollonco and sentence to run 
concurrently with former— Though 
sentence inoperative, appeal lies 
against later conviction.] 

1 1. (1931) 1031 Pat 351 (351) : 1931 Cri Cas 790; 

32 Cri L Jour 1017, Sheikh liijhu v. 
Kmperor. 

[See (1922) 1022 Nag 71 (72); 23 Cri L 
Jour /3, Dhcklia Kunhi v. Kmperor . 
Suspension of license under S. 18 (2) of 
the Motor Vehicles Act is part of the 
sentence ou conviction and appeal 
lic.s.] 

Note 2. 


1. (1932) 1032 Cal -Uif) (JOl). 1932 Cri Cas -150; 

33 Cii r. Jour 510. Larumaddi y, 
Maijorali. 

11925) 1925 Pat 172 (472); 20 Cri LJour 914, 
Sheobhnujun Singh v. Kmperor. 

(See however (1928) 1928 Mad 55 (55): 
.■>1 IMad 257 ; 29 Cri L Jour 71, Tim- 
mala Venkata Reddi v. Sihatn 2 >u iLo- 
niagga.] 

2. (1032) 1932 Cal 400 (101): 33 C. i L Joiic 

516 : 1932 Cri Cas 150, K<irnit:addi v. 
Jl/'fiyorafi. 

(1908) 8 Cri L Jour 18 (i:i); j Low Bur Rul 
239, Emperor v. Era I’<iw. 

[See howevu-r (1K,U5) 7 aU -1M (118, 
419, 423), v-a n V. Dershad. Bui 
the of the forum of appeal 

did not arise for dctisioii iu this 
case.] 


See. 407 
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1—2 


2042 


Appeals 


Sec. 407 
Not^ 
2—4 


secution witnesses are examined and charge fiamed and the case concluded as- 
a first class Magistrate, the appeal lies to the Court of Session.^ But in cases 
where only a small part of the trial is held by the Magistrate as a first class 
Magistrate/ the appeal has been held to be to the Court of Session, apparent- 
ly on the ground that if any part of the trial is held by the Magistrate as a 
Magistrate of the first class and the case has been concluded by him it must be 
considered to be a trial held by a Magistrate of the first class. The Madras 
High Court in V enkaiareddi v. Ramayya? is of the opinion that a conviction as a 
first class Magistrate and not the trial is the determining factor. It is 
submitted this is against the current of authority in India. 

See also Notes to Section 39, ante. 

3. Appeals from the Bench of Magistrates of the Second Class. 

Where a trial Bench is composed of Magistrates of the second class 
but is invested, as a Bench with first class powers, appeals from the decisions 
of the Bench lie to the Sessions Judge and not to the District Magistrate.* 

See also Section 414. 


4. Transfer of appeals by the District Magistrate— Sub-section 2. 

The District Magistrate may, under the powers conferred by the sub- 
section transfer only appeals*^ and again only such appeals as lie to him under 
this Section," that is to say, appeals from convictions. He cannot transfer any 
other class of appeals from his Court under this sub-section.* Nor will the 
power to hear appeals on transfer render the Court of the first class Magis- 
trate, the Court to which appeals "ordinarily lie” under the Code. The Court 
of the District Magistrate will continue to be such Court notwithstanding 
that appeals under Section 407 may be presented to a subordinate Magistrate s 


Court under the sub-section.^ 

3. (1927) 1927 Lah 138 (139): 28 Cri L Jour 50, 
I>urgada% v. Emperor. 

•1. (1925) 1925 Pat 472 (472): 26 Cri L Jour 
914, SJioobhanjan Singh v. Emperor. 
The Magistrate was vested with first 
class powers some time before the 
hearing of the arguments. 

(1027) 1927 Bom 3G6 '3G6): 29 Cri L Jour 
474, Emperor v. Maganlal Jhavar- 
chand. Higher powers were conferred 
.after charge and before conclusion 
of trial. 

(1027) 1927 Lab 398 (399) : 8 Lah 203 : 28 
Cri L Jour 781, Eahii Ham v. Empe- 
ror. Higher powers conferred when 
the Magistrate concluded the trial. 

5. (1928) 1928 Mad 55 (55): 51 Mad 257 ; 29 Cri 
L Jour 71, Venkata lieddi v. Ita- 
mayya. Trial continued as first class 
!\Iagistrato— Case renumbered after 
higher powers — Conviction as first 
class Klagistratc. 

Note 3. 

1.(1031) 1934 Bom 176 (177): 1934 Cri Cas 
G64 : 36 Cri L Jour 592, Emperor v. 
Bhimabai Sitaram 2lane. 

Note 4: 

la(lOOO) 2 Bom L R 536 (539), Bai Harku v. 

Sitaram Kalian. But not any revi* 


sional work. 

1. (1912) 13 Cri L Jour 273 (274) : 34 All 244, 

Lai Singh v. Emperor. For example 
an appeal from an order for prosecu- 
tion under S. 195. 

2. (1903) 26 Mad 656 (659), Eroma Variar v. 

Emperor. For the purposes of S. 195 
(3). 

(1920) 1920 Lah 479 (479), Mt. Jitoani v. 
Emperor. (Do.) 

(1907) 5 Cri L Jour 432 (433): 3 Nag L R 
50, Itam Piayal v. Bavi Prasad. 
(Do.) 

(1924) 1924 Oudh 239 (239): 26 Oudh Cas 
358: 26 Cri L Jour 423, Ahmed Hus- 
sein V. Mt. Bahiman, (Do.). 

(1903) 30 Cal 394 (396), Sadulal v. Ram- 
churn. For purposes of S. 195 (5). 
(1904) 1 Cri L Jour 422 (424): 27 Mad 124, 
In re Subbamma. (Do.) 

(1929) 1929 Cal 172 (173): 56 Cal 824: 30 
Cri L Jour 658, Mohin Chandra Nath 
Bhoumick v. Emperor. For purpo- 
ses of S. 476- B. 

[But see (1895) 18 Mad 487 (490), 
Queen v. Stibbaraya Pillai. This 
ruling was influenced by the words 
“shall be presented” used in the 
Section in the Code of 1882 — Distin- 
guished in 26 Mad 656.) 
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■^he power of wiihdcawnl of appeals -vested in the District Magistrate 
■can be lexercised any time /even though an appeal may be part -heard before 
the subordinate Magistrate.^ 'Once an appeal is withdrawn the District Magis- 
trate becomes solely responsible for the disposal of the appeal and he is not 
bound by any opinion formed or recorded by the subordinate Magistrate prior 
to the .withdrawal as to the necessity of examining further evidence in the case.** 


408 . Any person convic- 

■ted on a trial held 
»by an Assistant 
-Sessions Judge, a 
District jVIagistrate 
or other Magistrate 
of the First Class, 
or any person sentenced under 
►Section 349 by a Magistrate of 
the First Class, may appeal to 
the Court of Session. 


408 .* Any person convic- 
ted on a trial held 

Assistant 

sistant Ses- oessiODs Judge, a 

District Magistrate 
the First Class. OT Other Magistrate 

of the First Class, 
or any person sentenced under 
Section 349 or in respect of whom 
an order has been made or a 
sentence has been passed under 
Section 3S0, by a Magistrate of 
the First Class, may appeal to 
the Court of Session : 


Appa«il from 
sentence of As^ 
sistant Ses* 
sions Judge or 
Magistrate of 
the First Class. 


• (Coae of a882— Ss. 408 and 3l, Para. 3.) 

Appeal from sentence 408. Any person convicted on a trial held by an Assistant 

of Assistant Sessions Sessions Judge, a District Magistrate or other M.Vgistrato of the 

J'ud'je or Magistrate cf first class, or any person sentenced under Section 340 bv a Mirris- 

the First Class. trate of the first class, may appeal to the Court of Session : ' ‘ “ 

Provided as followc : — 


(n) when in any caee an Assistact Sessions Judge or a District Magistrate p.asses 
eentenco whioh is subject to the confirmation of the Court of Session, every appeU in u h 

case shall lie to the High Court, but shall not be presented until the c.aso has been disDo-sml of 
by the Court of Session ; -t' u oi 

(6) any Buropeai. British subject K, couvictod may, at his option, appeal cither to the 

}£agli Court or the Court of Session. 

31 • " • • . 

An Assistant Sessions Judge may pass any soiitenco autliorisotr l.v law evconf , 
sentence of death cc of transportation for a term exceeding seven years or o' imm io ^ I 
fora term exceeding seven years ; but any seutence of imprisonment for a term excl^'cltn! 
three years passed by an Assistant Sessione Judge shall be .subject to confiimation W 
Sessions Judge. * • 


(Code of 1872 — Ss 79 ; 269, Para 1 ; 270 and 18. Para. 2.) 

Appeal from conviction 79. Any European Dritish subject who is convl ► 

of such subject b;/ .1/aytj- competent M:igi.strate of any oITcuce, may woo-xl ,;m , 

Irate. Court of Session or to the High Court. ^ 

269. Any person convicted on a trial held by the Mjigistrato of the t *« 

Appeal from .aagis- Magistrate of the first class, or any person .u-nfmA^r 

Section 10 by a oompotent Mcoietrato ol'tirc ,iret ci::‘, 'mty "itl 


to the Court of Session. 


3. (1009) 7 Cri D Jour 329 (330) : .31 M.id -277, 
In re .U't'ja .Imbalnm. 


1. (1009) 7 Cri D Jiiir 320 (.330): 0l yf.id 077 

[ n rc .ihi'ja .Imhalain. ’ 


Sec. itn ’ 
Note 4 
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Provided as follows : — 


Provided as follows : — 


{a) any European British 
subject so convicted may, at his 
option, appeal either to the 

TTiQ;h Court or the Court of 



Session ; 

(h) when in any case an As- 
sistant Sessions Judge or a 
Magistrate specially empowered 
under Section 30 passes any 
sentence of imprisonment for a 
term exceeding four years, or 
any sentence of transportation, 
the appeal shall lie to the High 
Court ; 


{a) [Omitted by Criminal Law 
Amendment Act^ Section 23,'] 


(b) when in any case an As- 
sistant Sessions Judge or a 
Magistrate specially empowered 
under Section 30 passes any 
sentence of imprisonment for a 
term exceeding four years, or 
any sentence of transportation, 
the appeal of all or any of the 
accttsed convicted at such trial 
shall lie to the High Court ; 


((j) when any person is convicted by a Magistrate of an 
offence under Section 124-A of the Indian Penal Code, the appeal 
shall lie to the High Court. 


270. Any person convicted on a trial hold by any officer invested with the power dea- 
Ap})cal$ by persons con' cribed in Section 36 may appeal to the High Court, if it appear 
victed by officers invested from the sentence awarded that such officer was in such trial 
under Scciio^t 36. exercising such special powers. No appeal in such case shall lie to 

the Court of Session. 

\ny person convicted by an Assistant Sessions Judge may appeal to the Sessions Judge, 
Appeals from convic' if the sentence appealed against does not exceed three years* impri- 
tions of Asshiayit Ses- sonment. A sentence of an Assistant Sessions Judge, con6rmed 
lions Judjes. under Section 18 by the Sessions Judge, may be appealed to the 

High Court. ^ • 

\nv sentence of more than three years’ imprisonment passed by an Assistant Sessions 
Judee shall bo .subject to confirmation by the Sessions Judge. The Sessions Judge may either 
confirm, modify or annul such sentence of the Assistant Sessions Judge. 


(Code of 1861— Ss. 409and 22. Para. 3.) 

409 Any person convicted on a trial held by the Magistrate of the district or other 

officer exercising the iiowors of a Magistrate, or re<iuired by such 

Anvcals from Magis- Magistrate or other officer under Section 295 or Section 296 of this 
/ipi tuo j security for good behaviour, may appeal to the Court of 

Session to which such Magistrate or other officer is subordinate. 

, . • • • 

In the Presidency of Bomb.ay it shall bo lawful for a Sessions Judge to delegate cases for 

trial by an Assistant Sessions Judge ; and such Assistant Sessions 
Assistant Sessions Judges Judge shall bo competent in such cases to pass soutoncos within 
^ in Bombay. the following limits Imprisonment of either description for a 

term not exceeding seven years (including such solitary confinement 
as is authorised bv law), or fine or both. If the sentence be one of imprisonment for a term 
three years, it shall be passed subject to confirmation by the Sessions Judge. The 
Ifssions Jmlge may review and hear appeals against the proceedings of his assistants, and may 
confirm and amend (but not so as to enhance), or may reverse their sentences or orders. It 
shall not be competent to an Assistant Sessions Judge to review or hear an appeal against the 

proceediogj’ of a Magistrate* ^ • 
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Synopsis. 


JNote JNo 


Scope. 

‘‘Convicted on a trial.*’ 

“Trial held by.” 

Sentence under Section 349. 

Order or sentence under Section 380. 


1 

2 

3 

4 

5 


Court of Sessions. 
Proviso (b). 
Concurrent sentences. 
Proviso (c). 



e 


Note No. 
6 

7 

8 

9 


Other Topics. 

Agency tracts. See Note G, Pt. 2. 

Appeal from an order under Section 5G2. See 
Note 2. F-N ( 1 ) ; Note 5, P-N (1). 

Assistant Sessions Judge becoming Sessions 
Judge— Appeal. See Note 7, Pt. 7 and 
F-N (7). 

British Baluchistan. See Note G, Pt. 3. 

District Magistrate as special officer in 
Native States. See Note 7, Pt. 8. 

Legislative changes. See Note 5, Pt. 1 . 

Merchants and Seamen’s Act (1 of 1859). Sec 
Note 6, Pt. 4. 

No appeal by accused sentenced to more than 
four years— Effect. See Note 7. Pt. 2. 

1. Scope. 

Section 408 is a general provision conferring a right of appeal in the 
cases mentioned therein. The Section, however, must be read subject to 
the exceptions and modifications embodied in subsequent Sections, viz., Sec- 
tions 412, 413 and 414, infra.^ See also the undermentioned casc.^ 

2. “Convicted on a trial." 

See Note 1 to Section 407 and also the undermentioned cases. * 

3. “Trial held by." 

As to an appeal from a conviction where a Second class Magistrate is 
invested with higher powers in the course of the case, sec Note 2 to Section 407 
and Notes to Section 39, ante. 


Sections 30, 32 and 8.3. See Note 4. 

Sentence exceeding four years, contrary to 
Sections 32 and 83 — Appeal. See Note 4 . 
Pt. 1. 

Sentence is substantive sentence. See Note 7. 
Pt. 3. 

Several charges— Some appealable to High 
Court. See Note 8, F-N (1). 

Trial for more than one offence. See Note 8, 
Pt. 1 ; Note 9, Pt. 1. 

Trial partly as first class and partly as second 
class. See Note 3. 

Two Sessions Divisions. See Note G, Pt. 1. 


4. Sentence under Section 349. 

In a case .submitted, by an inferior Magistrate under Section 349 for 
severer punisluncnt. tlie District Magistrate or the Sub-Divisional Magistrate 


Section 408 — Note 1. 

1. (1911) 12 Cri Ij Jour .389 (389) : 33 All .310, 

Aldiii v. J'hnpcror. S. 413 is an 
exception to tbo general rule laid 
down in S. 408. 

(1931) 1931 Cal 042 (043): 59 Cal 19; 33 Cri 
L Jour 90 : 1931 Cri Cas 842, .4/c£.ar 
AH V. Emperor. (l>o.) 

(1919)1019 Pat 55G (.557. 5.59): 20 Cri L 
Jour 545: 4 Pat L Jour 435 : I'hc' 
liXijha V. Emperor. (Oo.) 

(1913) 14 Cri L Jour 170 (171) : 15 Oudh 
Cas 380, Sheopal v. Ejtipcrcr. (Do.; 
(1910) 11 Cri L Joiir 1.52 (152) ; it Low Bur 
Rn] 129. Ma Chit Hu \. Emperor. 
Ss. 412, 41-3 and 411 arc exceptions 
to S, 408. 

2. (1910) 11 Cri L Jour 120 (427): 1910 Pun 

Rc Cri No. 19, l'',mpcr<>r v. .Unjn 


Ahatun. Trial of ortouco under 
Punjab Frontier Crimes Regulation 
—Trial by First Class Magistrate- 
Appeal lies to Sessions Judge. 

Note 2. 

]. (192G) 102G P,om 3.82 (383) : 27 Cri L Jour 
t»73, Madhdo v. Emperor. .\ii ap- 
peal lies under S. 408. Ciiminil 
i. C., from an order passed uudoc 
S. 5G2(l). 

(1914)1914 All 543 (.54J): 37 All 31 : IC, 
Cri Tj Jouc 43, E/rperor v. Uiutsilc. 
(Do.) 


(1935) 1935 Mad 157 (15.8): 1035 Cri Cas 
179: .58 ^[a<l .517 : 3C Cri L Jour 539, 
Mayamli Xadar v. I'ala Kudiiban. 
A person dealt with Under S. 5G2 is 
"convicted” :uul hence .such per.sou 
can appeal under tbi.s Section. 


Sec. 408 
Notes 
1—4 
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to wl'.jiTi it is submitted, cannot pass a higher sentence than ^ is empowered! to 
inflict under Sections 32 and 33.^^ See Proviso to sub-section 2 of Section 349. 
Again Section 30 authorises the Local Government to empower the District 
Magistrate or any Magistrate of the first class to try, as a Magistrate. aU offences 
not punishable with death. Now. suppose the Magistrate to whom proceedings 
arc submitted under Section 349 is a Magistrate empowered under Section 30- 
Can he pass a sentence more severe than he is empowered to inflict under Sec- 
tions 32 and 33? It has been held that he cannot do so, that in such a case 
the said proviso to Section 349 will prevail and that even should the Magistrate 
sentence him to imprisonment for a term exceeding 4 years the appeal will 
lie not to the High Court under proviso (b) to Section 408, but only to the 

Court of Session.^ 


5. Order or sentence under Section 380. oon 

The amendment of 1923 making an order or sentence under Section 380 

appealable to the Court of Session has given legislative sanction to the view 
expressed to tliat effect in the undermentioned casc.^ 


■ ^ Where, in a district there are two Sessions divisions, an appeal from 
a conviction by a Magistrate having jurisdiction over the whole district 
lies to the Sessions Judge of the division within which the headquarters of the 
Magistrate are situate irrespective of the place of offcnoc. 

In A-cncy Tracts to which the Code of Criminal Procedure is extende^ 
an appeal from the Agency Magistrate of the first class lies to the Sessions Jud„ 
of the Agency Tracts and not to the non-agency Sessions Judge. 

TIic Code being extended to British Baluchistan, a Court of Session 
in the said territory has all the powers in respect of 

by the Code.3 A sentence of the justice of the peace tinder the Merchants 
Seamen’s Act (1 of 1859) is appealable to a Court of Session. 

^'^^hrsc^iion sajs "all or any of the accused convicted at such Mai" 
An anocal therefore, by an accused person sentenced for a term not exet^dmg 
four years’will lie to the High Courts even though no appeal has been preferred 

918, Barnsficld v. Emveror. 
i. (1864-65) 2 Mad H C R 473 (473), In re W. 
M. Evans. 

Note 7, 

1. (1915) 1915 All 20 (20) : IG Cii L Jour 353. 
Jtichard v. Emperor. 

(1931) 1931 Mad \V N 1068 (1068). Peru- 
7nal V. Emperor. , • 

(1007) 5 Cri L Jour 496 (496) (Mad), Palan* 
Koravanv. Emperor. ^ ^ 

(1911) 12 Cri L Jour 236 (238) : 10 lud Cas 
278 (Lah), Hardit Singh v. Empe^^‘ 
[Seo (1893-1900) 1893-1900 Low But 
Rul 516 (518), Kga Po Saing v. 

(1897-1901) 1 Upp Bur Rul 94 (95), 

Empress r. Nga 'Pun Baw. „„ 

(1900) 1900 Pun Ke Cr Lo. 1- P- 28 
(29), Eynpress v. Jai Singh, j 


la(lS73) 
1. (1007) 

1. (1915) 


1. (1006) 
2 . ( 1012 ) 

3. (1929) 


Note 4. 

1973 Pun Re Cri No. 2 p. 3 (3), 
Croicn v. liahim. 

6 Cri L Jour 289 (290) : 4 Low Bur 
Rul 58, Nga Pya v. Etnperor. 

Note 5. 

1015 Bom 263 (264) : 16 Cri L Jour 
738, Emperor v. lihimappaUlvappa. 
Case submitted to First Class Magis- 
trate under S. 562— Conviction by 
the Magistrate is under S. 380 that 
o( a First Class Magistrate— Appeal 
lies to Court of Session. 

Note 6. 

4 Cri L Jour 443 (444) (Mad), /Imfcn 
Podaval v. Emperor. 

13 Cri L Jour 850 (852) : 17 Ind Cas 
736 (Mad). The Puhlie Prosecutor v. 

Sadanatida ^ 

1929 Lah 187 (139) : 30 Cn L Jour 
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'by the accused who has been sentenced in the same case for a term exceeding 
four years.^ 

The ‘sentence’ in Clause (b) has reference only to the substantive 
sentence of imprisonment apart from any sentence of whipping or fine or im-< 
prisonment in default of fine.® 

It is only when a Magistrate empowered under Section 30 of the Code 
passes a sentence referred to in this proviso that the appeal lies to the High 
Court.^ Where, however, the Magistrate is not so empowered® or has not 
acted in e.xercise of such powers^ the appeal will lie only to the Court of Ses- 
sion notwithstanding the higher sentence. 

Where an Assistant Sessions Judge convicts and sentences an accused 
for a term less than four years an appeal lies only to the Court of Session and 
the fact that at the time of the appeal the Assistant Sessions Judge him- 
self became the Sessions Judge will not give a right of appeal to the High 
'CourtJ 

Where a District Magistrate, appointed as a special officer to try a 
criminal case in a Native State, convicts and sentences the accused for the 
term mentioned in clause (b) no appeal will lie to the High Court as he did 
not act as a Magistrate of the First Class under the Code.® 

For “concurrent sentences,” see Note 8 below. 


8. Concurrent sentences. 

In a trial for more oftcnccs than 
are consecutive must be deemed as one 

2. (1920) 1926 All 160 (160): 27 Cri L Jour 

175, T>chi Din v. Emperor. 

(1015) 1015 All 356 (357) : 37 All 471 : 16 Cri 
L Jour 606, llardayal v. Emperor. 
(1916) 1916 Lah 441 (441) : 1916 Pun Ro Cr 
No. 5 : 17 Cri L Jour 299, Ahtnad 
Khan v. Emperor. 

3. (1034) 1934 Oudh 433 (433) : 35 Cri L Jour 

1288 : 1934 Cri Cas 1311. Khajjan v. 
Emperor. 

(1018) 1918 Lah 384 (334) : 1918 Pim Rc 
Cr No. 19 : 10 Cri L Jour 712, 
Khuda hiihhsh v. Emperor. 

(1900-1902) 1 Low Bur Rul 57 (58). Kyn 
Tun Tha v. Empress. 

(See (1927) 1927 Nag 255 (2.56) : 2 ,s 
Cri L Jour 672, Jayadish (Jiiandrn 
Hay V. King-Emperor 

4. (1925) 1925 Rang 39 (39) : 2 Raug :3S6 ; 2(; 

Cri L Jour 293. In re Abdulla. 

(See (1925) 1925 Lah 318 (-318) ; 26 
Cri Ij 3our 757, J'^alip Singh \. 

(1920) 1920 Cal 87 (88) : 17 Cal 151; 

21 Cri Tj Jour 386, Ka^ctni .Hi v. 
Kni peror. 

(1898)1608 Pim Re Cr No. .3 (p. 6). 
J-lmpi ess V. Jiiitcra. 

(1S93) Rataulal 055 (0 .j 5), rc/s v. 
Code of 1.882. 

(1883) 9 Cal 513 (516), J:oneai v. Em- 
press. Where the .';eiite»i'.>.' is le.'-h 
than mentioned in the licLtiou ap- 
peal lies to sc-'.'ioiis. ] 


one the aggregate of sentences if they 
sentence for purposes of an api>eaJ.^ 

5. (1907) 6 Cri L Jour 2S9 (290) ; 4 Low Bur 

Rul 53, Nga I'ya v. Emperor. 

6. (1875) 1875 Pun Re Cr No. 10, p. 11 ( 11 ), 

Nathu V. Crown. 

(IS/O) 14 Suth W R Cr 33 (34), Empress v. 
Dhonah IJhooyah. 

[See (1877) 1877 Pun Re Cr No. 8, 
p. 19 (21), JJahadar v. Crown. If 
it appears, from the scn^eyicc awar- 
ded, that the Magistrate has acted 
in tho o:tercise of enhanced power.*;, 
appeal lies to High Court— Case 
under S 270 of the Code of lsS2. 
(1870) 1879 Pim Re Cr No. 33 p. 91 
(95), Mahanied e was s . Crown. (Do ) 
(1381) ISHl fun he Cr No. 23 p. 51 
(pp. 52, 53), 'I'ulsi Jtam v. Empress. 
(Do. )3 

7. (1918)1918 Pat 2i0 (240); 3 Pat L Jour 

192 : 10 Cri L Jour 412, Carib \. 
Emperor . In such a case it is open 
to tlie oDiciatiiig Ses.sions Jndi;-;, cn 
receipt of the appeal. C. oUhor 
the case to the I!i-h Cc.in t for di' - 
posal or to ulmii, ibi; appeal aud 
postpone it till the rciurji of the 
Sos.sious Judge. 

8. (1910) 11 Cri L Jour 390 (391): 1910 Pun 

Re Cri No. ll. hishen J./as v. Croivn. 
Note 8. 

1. (1013) 11 Pri L Jciir 119 (119) : 35 .\11 *151, 
'I'u'-i V. Etnperor. 

(1933) 10.>3 Pe.•^h (*0 (91): 35 Cri L Jour .309; 
1933 Cri C’as Ii45,.l/k5u/- v. E}it 2 >crc,r. 


Sec. 408 
Notes 
7—8 
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Sec. 408 See Section 35. Concurrent sentences cannot be aggregated to carry an appeal 
Notes to a higher forum.^ 

8—9 

9. Proviso (c). 

•Where in a single trial an accused person is convicted under Section 
124-A of the Penal Code and also under Section 153-A of that Code, the 
aggregate of sentences must be deemed as one sentence for puriwses of 
appeal under Section 35, sub-section 3 of the Code, the forum for appeal being 
the High Court. ^ 

I 

Sec. 409 An appeal to the Court of Session 

SM^.?onlVoV^heaVa!^ Sosslons Judge shall he heard by the Sessions 

Judge or by an Additional Sessions Judge : 

Provided that an Additional Sessions Judge shall hear only 
such appeals as the Local Government may, hy general or special 
order ^ direct or as the Sessions Judge of the division may malce 
over to him. 

Synopsis. 

Proviso. Note No. 1 
Other Topics. 

Appeals transferred by High Court — Transfer No transfer to Assistant Sessions Judge — 
to Additional Sessions Judge. See Note 1, Even under Section 198, sub-section (2). 

Pt. 2. See Note 1, Pt. 1. 


1. Proviso. 

It is only the Sessions Judge or an Additional Sessions Judp that has 
jurisdiction to hear an appeal to the Court of Session. The Sessions Judge 
cannot, therefore, make over an appeal under the proviso to an Assistnnt Ses- 
sions Judge for hearing. Nor can he do so under sub-section 2 of Section 193 
of the Code as an appeal is not a ‘case’ within the meaning of that Section.^ 

• (Code of 1882— S. 409.) 

Same as 1898 Code ; the proviso was added in 1923. 


(Codes of 1872 and 1861— Nil.) 


(1930) 32 Cri L Jour 469 (4G9) : 129 Ind Gas 
731 (All), Ewperor v. Ilaviid. 

[See (1911) 12 Cri L Jour 348 (351) : 
38 Cal 214, Jo7j Chandra SarJear v. 
Emperor. 

(1880) 1880 Pun Re Cr No. 3G, p. 89 
(90), Jcytu Mai v. Empress. Several 
charges at one trial — Por the sen- 
tence of some charges appeal lying to 
High Court — Appeal from lesser sen- 
tences on other charges also lies to 
High Court.] 

2. (1909) 10 Cri L Jouc 250 (250) : 3 Ind Cas 
171 (Bom), Tulsi Das Lakshman v. 
Emperor. 

(1917) 1917 Pat 33 (33) : 3 Pat L Jour 138 : 
19 Cri L Jour 90, Gurusaluty Earn v. 
Emperor. 

(1012) 13 Cri L Jour 877 (877) : 17 Ind C.as 


813 (Cal), Abdul Khalek v. Empe- 
ror. 

(1921) 1921 Cal 152 (152): 23 Cri L Jour 225, 
Abdul Jahbar v. Emperor. 

(191C) 1916 Cal 4C4 (464): 17 Cri L Jour 266, 
Lachmi Bam v. Emperor. 

(1927) 1927 Nag 255 (255) : 28 Cri L Jouc 
672, Jayadish Chandra Roy v. Em- 
peror. , ^ 

(1901) 1901 Pun Re Cri No. 23, p. 83 (83), 
Sher Muhafnmad v. Emperor. 

Note 9. 

1. (1911) 12 Cri L Jour 348 (351) : 38 Cal 211 
Joy C7iant2rrt Sarkar v. Emperor. 
(Obiter). 

Section 409 — Note 1. 

1. (1915) 1915 All 101 (101, 102) : 37 All 286 : 

16 Cri L Jour 316, Emperor v. --lo- 
dul Razyak. 



Appeals 


2049 


The power of the Sessions Judge to make over an appeal to an Addi- 
tional Sessions Judge is not confined to appeals arising within his territorial 
jurisdiction but extends also to appeals which might liave been transferred to 
the Sessions Judge by the High Court.2 

Appeal from sen* , , 410 .* Aliy person convicted on a trial 

^ Sessions Judge, or an Additional 
*“***"' Sessions Judge, may appeal to the High Court. 

Synopsis. 

Appeal from sentence of Court of Session. Note No. 1 


Other Topics. 


Additional evidence in appeal under S. 428. 
See Note 1, Pt. 3. 

Agent of Mewac— Act II of 184G. See Note 1. 
Pt. 5. 

Appeal by European British Subjects. Sec 
Note 1, Pt. 7. 

Chittagong Hill Tracts. See Note 1, Pt. C. 
Conviction for insult — Appeal. See Note 1 , 
Pt. 1. 


Decision on reference for confirmation under 
Section 374 — No further appeal. See 
Note 1, Pt. 8. 

Judicial Commissioner of Oudh. See Note 1. 
F-N (7). 

Judicial Commissioner of Sind. See Note 1. 
Pt. 4. 

Security case referred under S. 123. See 
Note 1, Pt. 2. 


Appeal from sentence 
of Court of Session. 


• (Code of 1882— S. 410.) 

410. Any person convicted on a trial held by a Sessions 
Judge, or an additional or a joint Sessions Judge may appeal to tho 
High Court. 


(Code of 1872— Ss. 80; 270, Para. 3 and 271, Paras. 1, 4. 5, 6 and 7.) 

Appeal from conviction 80. Any European British subject who is convicted of any 

oy K^ourt of Session. offence by any Court of Session, may appeal to the High Court. 

270. • • • , 

A sentence of an Assistant Sessions Judge, confirmed under Section 13 by the So'-vioiK 
Judge, may be appealed to tho High Court. 

Appeals by persons con- 271. Any person convicted on a trial held bv a Sessions 

v^cted by Sessions Court. Judge may appeal to the High Court 

• • . . 

If such person be sentenced to death, tho Sessions Court shall inquire whether bo wi^ho<; 
t^appeal. and if he signifies his intention to appeal, the Court shall inform him that his 
a£Eeal must bo made within seven day.s, and ^hall delay tho transmission of the referonco 
boreinaftor required for a roa.sonablo time, not exceeding seven days, to allow of tb- enre U -ukI 
reference being made at the same time. ^ 

When it appears that the execution of the sentence .should not le delascd. the Sesvions 
J;^rt may record its reasons and forward the reference at once. 

In no case requiring confirmation shall the High Court grant a longer delay than 
herein allowed for tho presentation of an appe.-il. ^ 

Where the rea.sons given by tho Session.^ Court for foiv.ardlng the reference at onror^ 
flufllcient, the High Court .shall decide the ca.se in tho absence of an appeal. 


Appeals in lohat cases 
in trials by jury or uith 
assessors. 


(Code of 1861 S- 408.) 

408. .\ijy person convicted on a trial held bv .o Court of 
Sc.«Hion may appeal to the Kudder Court. If the coi.vi, iivn was in a 
trial bold w, h tho aid of assessors, tho appeal may bo on a maTl^Tr 
of fact as Well as on a matter of law 


2.(1934) 1034 Pat 114(ll.'i, IIG) : y.j Cri H 
Jour HC7 : 1034 Cri Cas 300. Kvdnr- 


n.iih S.ihnyw I'uloss the 

couii.iry i.s directly e.xpresscd. 


Seo. 409 
Note 1 

Seo. 410 
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Sec. 410 
Kote 1 


Sec. 411 


1. Appeal from sentence of Court of Session. 

A conviction by a Sessions Judge for intentional insult to him in 
Court is equally a conviction on a trial held by the Sessions Judge and an 
appeal lies to the High Court.^ But an order of the Sessions Judge in a 
security case referred to him under Section 123 of the Code, is not a convic- 
tion or a trial held by him and no appeal lies to the High Court.^ Where a 
Sessions Judge, acting under Section 428, causes additional evidence to be 
taken in an appeal and then convicts the accused the latter is not convicted on 
a trial held by a Sessions Judge and no appeal lies to the High Court.’ 

A Judge of the Court of the Judicial Commissioner of Sind sitting in a 
Sessions trial is a Sessions Judge for the purposes of this Section.^ The High 
Court of Bombay has power to hear appeals from a conviction by the Agent of 
Mewar, under the special jurisdiction conferred on the said High Court by 
Rule 44 of the Bombay Act, II of 1846.® The High Court of Calcutta has no 
jurisdiction to hear appeals from Chittagong Hill Tracts as those tracts have 
been removed from the operation of the existing civil and criminal jurisdiction.® 

For the meaning of ‘High Court’ in regard to appeals by European 
British subjects, see Section 4 (/) of the Code.’ 

Where a case lias been submitted to the High Court under Section 374 
for confirmation and the High Court has pronounced a decision thereon no 
appeal is open to the accused subsequently from the order of the Sessions 

Judge.® 

4 1 1 Any person convicted on a trial held by a Presi- 
dency Magistrate may appeal to the High Court, 
if the Magistrate has sentenced him to impri- 
sonment for a term exceeding six months or to 
line exceeding two hundred rupees. 

Synopsis. 

Appeal from Presidency Magistrate. Note No. 1 


• (Code of 1882— S. 411— Same.) 


Appeal from sen- 
tence of Presidency 
Magistrate. 


(Codes of 1872 and 1861— Nil.) 


Section 410 — Note 1. 

1 . (1&63-G9) 4 Mad HC RCi- 146(148), Chappu 

Mcnon, In re. 

2. (1683) 9 Oal 878 (S79), Chand Khan v. Evi- 

presft. 

3. (1900) 27 Cal 372 (375, 376), Empress v. 

Ishnsok. 

(1671) 15 Suth W R Cri 33 (34), In re 
Vkunohtir Ghosc. 

(1865) 2 Suth W R Gri 13 (14. 19. 24). Em- 
press V. Jilohesh Chunder Chutlo- 
padhia. Contra — No longer law— 
See 27 Cal 372. 

4. (1925) 1925 Sind 249 (250, 251, 253) : 19 

Sind LR 309: 26 Cri L Jour 5G2 
IFB). i/njt Khudabux v. Emperor. 
The definition in S. 220. Criminal 


P. 0., docs not apply to Chapter 31. 

5. (1917) 1917 Bom 224 (226) : 41 Bom 657 : 

18 Cci L Jour 817 (F B), Nazir ila^ 
homed V. Emperor. 

6. (1000) 27 Cal 654 (651), Empress v. Sonat 

Mugh. 

7. (1910) 11 Cri L Jour 723 (724) : 13 Oudh 

Cas 385, Thomas v. Emperor. Be- 
fore the amendment of S. 4 0) in 1923 

the Court of the Judicial Commis- 
sioner of Oudh was not a Sigh 
Court for the purposes of an ap- 
peal by a European British subject 
from a conviction by a Sessions 

Judge. , 

8. (1SG7) 1867 Pun Re Or No. 33 (page 551, 

Croton V. Soojun Singh. 
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Other Topics. 

Coucui-rcut scnteuces. See Kote 1, P. 4. Presidency Magistrate — Release 

Imprisonment is substantive. See Kote 1. tion 562. See Note 1 Pt 5 

Pts. 1 and 2. • . . 


under Sec* 


1. Appeal from Presidency Magistrate. 

The imprisonment for a term exceeding six months’ in this Section 
has reference only to the sabsta/it/ve term of imprisonment and docs not include 
the imprisonment which may be contingent on default of payment of finc.i A 
subsiantive sentence of imprisonment for a term of six months cannot, there- 
fore, be combined with any term of imprisoiunent imposed in default of payment 
of fine for claiming a right of appeal .2 Where the sentence does not contain 
any one of the punishments specified in the Section no appeal lies.3 Concurrent 
sentences against the accused in the same trial cannot be aggregated to brin«^ 
the case under the Section.'* ** 


In ti case where a Presidency Magistrate proceeds under Section 562 
and passes an order for release of the accused on furnishing security for "ood 
behaviour thereunder, the question arises whether an appeal lies from such 
an order. It has been seen in Note 1 to Section 407 that the absence of a 
sentence is no bar to an appeal from a conviction which underlies an order 
under Section 562. But under the strict terms of Section 411 no appeal can lie 
from a conviction by a Presidency Magistrate unless it is accompanied by one 
or the other of the sentences specified in the Section. The answer, therefore 
in the case under consideration is that no appeal lies.^ 


4 1 2 /" ^Notwithstanding anything hereinbefore contaiaed, 

where an accused person has pleaded guilty and 
..UcLT wiL":: convicted by a Coiirt of Session or any 

cused pleads guilty. i''residency Magistrate or Magistrate of the first 

class on such plea, there shall be no ai>pcal 
except as to the extent or legality of the sentence. 

Synopsis. 

Scope of bar under the Section. Nolo No. 1 


• (Code of 1882— S 412 ) 

412. Notwithstanding anything hc‘ii?inl.efQi-c coutained. 
No nppeul in ccrUiin whore an accu.sed person has pleaded guilty and has been convicted 
cases nhcK accused pleads by a Court of Session or a Preside»K y ^^agi5>tratl' ou .such plea 
•luiltu, there shall bo no appeal except as to the extent oi legality of the 

SCUtCQCC. 


Section 411 — Note 1. 

1. I1S78-S0) 2 Mild 30 (32), /n rc J ot'naraiH 

Diivath 

2. (1S96) 20 13om 145 (U5), Evuirctss V. llt'iri 

tiavba. 

(lS7S-b0) 2 Mad 30 (31). In rc Joiuanun 
liavay. 

{1&80) 10 Cal 700 ("^Ol), f>chcin v f'mprcss. 

3. (1009) 10 Cri L .Jour’255 (‘J.'iG) : 3 Ind C.ts 

285 (Bom), /'affrt v. Emperor. 
One day’s simple impridonin«.-nt and 
a fine of Rs. laO — No apnoul. 

‘1015) 1015 Bom 01 (til): 30 I'oui 55^; 10 
Cri L Jour o^o, v O-x dlun: . 


Simple impri.sonraeiit for a dav and 
forfeiture of pay of two day^— 3,., 
appeal. 

(1905) 2 Cal L Jour 45 (Not-^ 2), .I'’ ;.r mck 
V. Emperor. Tinpri , no,._i.t for oi.u 
day and 200 i - i.nr. 

4. (1912) 1.3 Cri L Jour 7H7 ; 17 j„.j 

531 (C.ill, .'-If'. Sin./li v. Kn;- 

juror, 'f wo f.-oiici.rr.Mit -=:entcmes of 
six moiit.i.s cacli — jt i.'.<..nlya sin'^lu 
.seiitcii-<> . f 0 mouth-.. ' ’ 

-.(1032) 1032 Cal 4s-4(.i.ss): Cri L Jour 

0;;;' ; I'KJi Cri Cas 1^0. 11. Lirhs \. 
Em furor. 


\ 


Sec. 911 
Note 1 


Sec. 412 
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Seo. 412 
Note 1 


Other Topics 


Admission of appeal as to sentences only ille- 
gal. ^ See Note 1, F-N (7). 

Appeal in spite of confession. See Note 1, 
Pt. H. 

Appealable sentences as to other accused. See 
Note 1, F-N (9). 

Applicable to revision. See Note 1, Pt. 10. 
Confession accepted — No subsequent attack. 
See Note 1, Pt. 5a. 

Confession is waiver. See Note 1, Pt. 1. 


Confession not real. See Note 1, Pts. 2 to 4a: 
Note 1, F-N (10). 

Conviction essential.. See Note 1, Pt. 5. 

Denial of confession — Vakil's affidavit. See 
Note 1, F-N (10). 

No sentence but released under Section 562. 
See Note 1, Pt. 9. 

Previous conviction— Confession — No appeal. 
See Note 1, Pt. 6. 


1. Scope of bar under the Section. 

The principle underlying the provision is that a plea of guilty by the 
accused person operates as a waiver of his right to question the legality of 
the conviction based on such a plea.^ But, before the bar of this Section 
could be applied against a convicted person, .the plea of guilty must be really 
such a plea. For instance a plea which only amounts to an admission of fads 
alleged and not of the offence, ^ or a plea of guilty based on a misconception 
of the law of criminal liability^ or on a misconception of one’s right in pro- 
perty^ or in answer to a charge defectively framed and not properly e.xplainod 
to the accused, is really a pica of not guilty. Again, it is only in cases 
where the Court has accepted the plea of guilty and has convided the accused 
person on such plea that the right of an appeal from the conviction is taken 
away.^ But once the Court has in its discretion accepted the plea such discre- 
tion cannot afterwards be attacked as improperly exercised so as to affect the 
provisions of Section 412.®'* 

A plea of guilty with regard to previous convictions equally precludes 
the appellate Court from re-opening tlic question of the previous convictions in 
appeal.® 

As a rule an appeal cannot be admitted on the question of sentence 
only. But this Section creates an exception to the rule in cases where the convic- 

~ (Code of 1872— S. 273, last para.) 

273. ' ' * * * . 

Where an accused person has been convicted on bis own plea, whether ou a trial with 

assessors or by jury, there is no appeal, except as to the extent or legality of the sentence. 


(Code of 1861— Nil.) 


Section 412 — Note 1. 

1. (1920) 1920 Cal 522 (52*2) : 21 Cri L Jour 

547, Einperorw Akub AU Mazumdar. 
(1880)5 Horn 85 (37), Empress v. Ja/ar 
M. Tulah. 

[See (18GG) 5 Suth W R Cri 52 (52), 
Qtieeyi v. Kurmo Koormee. 

(19-28) 1928 Rang 49 (49) : 5 Rang 
710 : 29 Cri L Jour 115, Emperor v. 
No^ Oale.} 

2. (1919) 1919 Rom IGO (160) : 43 Rom 842 : 20 

Cri L JourC84. Emperor \\ Mansur. 
Whether on admitted facts the 
accused i.s liable is a question of law. 
(1809) 11 Sulh W R Cri 53 (53), Queen v. 
Miltun Chowdhrif. 

3. (1920) 1920 Cal 522 (523) : 21 Cri L Jour 

547, Emperor v. Akub Ali Mmtim- 

dar. 


4. (1931) 1931 All 2G5 (26G) : 53 All 4.37 ; 82 

Cri L Jour 57G; 1931 Cri Cas 425, 
Emperor v. Sat Narain. Case under 

S. 380, I. P. 0. 

•ia (1893-1000) 1893-1900 Low Bur Rul 328 
(328), Nfja Nga v. Empress. 

5. (1909) 10 Cri L Jour 325 (340) ; 3 Ind Cas 

G25 (Cal), Khudiram v. Emperor. 
Evidence taken and convicted on 
evidence. 

(1931) 1931 Bom 195 (19G, IDS) : 1931 Cri 
Cas 339 : 32 Cri L Jour 719 (P B), 
Emperor v. Janardhan Kashinath 
Abhyankar. (Do.) 

5a (1931) 1934 Pat 330 (334) ; 35 Cri L Jour 
1322 : 1934 Cri Cas 72-2, Shyama 
Charan Bhnrthnar v. Emperor. 

G. (1909) 9 Ori L Jour 56 (59) : 4 Nag L R 163, 
Emperor v. itissaw I'essu. 
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tion has taken place on an admission of guilt by the accused person ’ In the 

latter case, tlie accused is entitled to question in appeal the sentence of the 

louer Court and the sentence only either on the ground that the extent of the 

sentence is beyond what the circumstances of the case required or that the 

sentence is illegal as not authorised by law.® Where on the plea of guilty 

of the accused the Court, proceeding under Section 562 of the Code releases 

him on recognizance and passes no sentence at all the right of Appeal is 
absolutely barred. 

also 10 of this Section would seem to apply to Criminal Revision 

For a special case of the right to appeal against the conviction not- 
withstanding a plea of guilty, see Section 439, sub-section 6, and the under- 
mentioned case.^i 


413. Notwithstanding 
M , . finything herein- 
petty Cases. before contained, 

there shall be no 
appeal by a convicted i)erson in 
cases in which a Court of Ses- 
sion or the District Magistrate 
or other Magistrate of the First 
Class passes a sentence of im- 
prisonment not exceeding one 


4 1 3 .'“ Notwithstanding any- 

. thing hereinbefore 

petty case^“' contained, there 

shall be no appeal 
bj’’ a convicted person in cases 
in which a Court of Session 
passes a sentence of impri- 
sonment not exceeding one 
month only or in tvMcJi a Court 
of Session or District Magistrate 


(1882 S. 413 ; 1872— S. 273. Paras. 1 and 2 and 1861— S. 411 .) 
The matter found in Explanation was added in 1872. 


7. (1914) 


(1931) 

(1895) 

(1898) 


(1808) 
8. (18P0) 
(1898) 
0. (1917) 

(1931) 


1914 Cal 276 (277) : 41 Cal 406 : 14 
Cri L Jour 485. Nafar Sheikh v. 
Emperor, A restriction order for 
admission of a criminal appeal on 
the Rrotind of sentence only is 
ultra vires. 

1931 r.vt 3.51 (3.51) : 32 Cri L Jour 
1017: 1931 Cri Cas 799, ItijUu v. 
Emperor (Do.) 

Rataulal 826 (827), Empress v. 
IMtjdu Gatujaram (Do.) 

22 Bom 759 (700), Empress v. Kalu. 
Corresponding Section of the Code 
of 1SS2 did not include in the Sec- 
tion a conviction by a Magistrate of 
the l-'irst Class. 

Ratanl.il 954 (954), Empress v 
aovind l:ad}iu{\)o.) 

5 Bom 85 (87), Empress v. Ja/ar 
M. Talab. 

^2 Boju 759 (760), Etupress v. Kalu 
Dosnyi. 

1917 Lah U3 (IDJ): 1017 Pun Re 
Cn No. 20 : IS Cri L Jour 101. 
llaijitta V. llvi peror, 

1931 Sind 151 (151. 152): 19.11 Cri Cas 
J2o : 25 Sind L R 3-37 : :i2 Cri r,. Jour 
1142, Tcjumal tf aiiuvial v. E fnperor. 


Although other accused in the case 
have been convicted and given ap- 

pcalablo sentences— Sec S. 415- A 

10. (1920) 1920 Cal 622 (522): 21 Cri L Jour 

tU, Emperor V. Akub AH Uaztiyn- 
dar. 

(1907)0 Cri L Jour 153 (154){A11), Emperor 

V. Vuttnn IjfiL 

[See aKo (1S9G) 19 ^j.ul 209 (-^lO) 
Empress v. lihashnam. i'ri.sonor iii 
icviMon doiiiod factum of nloa of 
guilty- Ueld his own aJlidavit to 
that cllGct not enough— But that 
v.ikil must file aflidavit.] 

[ ri~' 1118. Emperor 

%. Clninilal Jiartfoian, 

(1930) 1930 Rang 349 (3.50) : S> Cri L 

Jour 206 : 1930 Cri Cas 1177. Alt 

Uosseiny. Emperor. The Ui.-b Court 

in revision is not b-’iiml hv S. 112 

Criminal I’.C., hut may examine the 

record for thr purpose of seoiu^ 

whether th.' jdoa was based on nro- 

4 . of the facts.] 

11. {U3o) 1935 R ing 49 (50) : 1935 Cri Ca.s 17G- 

12 Kaug 

616 , Kiiu I u'ti V. Emperor. * 


Seo. 412 
Note i 


Sec. 413 
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Seo. 413 
Notes 
1—3 







month only or of fine not ex- or oilier Magistrate of the First 
eeeding fifty rupees only or of Class passes a sentence of fine not 
whipping only. exceeding fifty rupees only. 

Explanation , — There is no appeal from a ^ sentence of 
imprisonment passed by such Court or Magistrate in default of 
payment of fine when no substantive sentence of imprisonment 
has also been passed. 

Synopsis. 


Note No. 


Legislative changes. 1 

Scope of the Sections 413 to 415‘A. 2 

Order under Section 562. 3 

Passes a sentence. 4 

Sentence of fine. 5 


Note No.- 

Combination of sentences for purposes 

of an appeal. 6 

“By a convicted person." 7 

“Explanation" to the Section. 8 


Co*accused — Non-appealabe sentence. 

Note 7. 

Code of 1861. See Note 8. Pt. 1. 

Gompeosation under Section 22, Cattle Tres* 
pass Act — Not final. See Note 5, Pt. 1. 
First non-appealable sentence — Subsequent 
addition to make it appealable. Sec Note 
4, Pt. 1 and F*N (1). 


Non-appealable sentences instead of appealable 
one deprecated. See Note 4, F'N (1). 

Order under Section 31, Court*fees Act — Not 
fine. See Note 5, Pt. 2. 

Repeal of Section 416— Effect— European Bri- 
tish subjects. See Note 1. 

Strict construction of the Section. See Note 3, 
Pts. 2 and 3. 


Other Topics. 
See 


1. Legislative changes. ^ ^ • >,..o u 

The restrictions on appeal laid down in Section 413 have now been 

made applicable to European British subjects by the repeal of Section 416. 


2 Scope of the Sections 413 to 416-A. 

Sections 413 to 415-A have to be read together. Sections 413 and 414 

enact certain exceptions to the right of appeal given by Sections 408 and 410. 
Section 413 takes away the right o£ appeal in certain 

414 in certain convictions in summary trials. Sections 415 and 415-A are 
added by way of proviso. Explanations to Sections 413 and 4M are intended 
to remove possible doubts in the construction of those Sections. 

s Ordfip und6r Sftotion 562. i i* r 

It has been already noticed, in Section 407, that an appeal lies from^ an 

order under Section 562, notwithstanding the absence of any sentence against 
the accused. In view of the fact tliat Section 413 bars an appeal in cases of 
slight sentences, can it be mentioned that an appeal lies where there is no 
sentence at all? The answer is that an appeal does lie and that the restrictiie 
provisions of Section 413 arc not applicable to the caseT Any restrictive pro- 
vision on the right of appeal must be strictly construed 

subject.^ On a strict construction of Sec tion 413, an appe al is barre y — 


Section 413 — Note 2. 

1. (1911) 12 Gri L Jour 389 (389, 390) : 33 All 
510. Alani v. Emperor. This case 
is confined to S. 415 and was before 
S. 415*A was enacted. 

Note 3. 

1. (1920) 1920 Bom 382 (333) : 27 Cri L Jour 

. Js 


873, Madhav Eaghvendra Kulkarni 
V. Emperor. ^ 

(1904) 1 Cri L Jour 1098 (1100) : 1904 Pun 
Re Or No. 24, Emperor v. Manohar 

Das. - . „ 

2. (1931) 1931 Cal 642 (643) : 1931 Cri CfLS 
842:69 Cal 19: 33 Cri L Jour 90, 
Akbar AH v. Emperor. 
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the specific cases mentioned therein. The Section cannot bar the right of 
appeal existing in respect of cases not falling within its specific terms.^ 

4. Passes a sentence. 

Once a sentence exceeding the limits prescribed by the Section is passed 
an appeal will lie, as of right, whether the sentence was legal or not. Where 
for example, a Magistrate passes a non-appealable sentence at first and subse- 
quently adds to it so as to make it appealable, an appeal lies from such a 
sentence and the appellate Court cannot strike out the added sentence and 

decline to go into the merits of the whole appeal on the ground that the 
original sentence was not appealable.^ 

5. Sentence of fine. 

An award of compensation under Section 22 of the Cattle Trespass Act 
1 of 1871 IS not a sentence of fine within the meaning of this Section ^ Simi^ 
arly. an order under Section 31 of the Court-fees Act. directing payment to 
he complainant of the Court-fee paid by him on his complamt was held not to 
be a sentence of fine? In such cases the fact, that the amounts are to be 
collected as if they were fines, is immaterial. 


6. Combination of sentences for purposes of an appeal 

See Notes under Section 415. 

7. “By a convioted person. ’ 

For the law as to the right of appeal by a co-accused who has been 
awarded only a non-appcalable sentence in the same trial, see Notes unde»* Ser 
tion 415-A. 


8. "Explanation” to the Section. 

Under the Code of 1861. there was an appeal when the sentence fi.xed 
a term of imprisonment exceeding one month in default of pavmenc of fine of 
less than 50 rupees.^ 


3. [See (1924) 1024 All 7C3 dCr,) : 4C All 82fi : 

•25 Cri Ij .Tour 1214, itiralal v. Kjti- 
peror. S. 4i:j only says in what 
cases appeal does not lie. It does 
not say in what cases appeal lies. 
It does not bar au appeal under 
S. 40S from an order under S. 5(12.] 
Note 4. 

1. (lOll) 12 Cri L Jour 431 (431) : 11 Ind Ca.s 
015 (Horn), Htnperor v. Kcsharlal 
Virchand. Additional sentence im- 
posed at the request of the accu.sed. 

(1011)12 Cri L Jour 402 (402): 35 Iloni 
118, Kjiipfror v. Kcshavlal. Addi- 
tional sentence impo.sod without 
jurisdiction. 

[See (180.3) 20 Cal 483 (480), Jntra 
Shekh V. Itcasat Shekh. Imposition 
of non-appcalable sentences instead 
of appealable sentences in proper 
cases deprecated.) 

Note 5. 

1. I192-2) 1022 Bom 191 (191); 40 Bom 58 ; -22 


Cri L Jour G->4. Dakthol Duminq 
hodrxks \\ Paj)a Dada. Aud S. 41 :) 
has no application. 

(1888)15 Cal 712 (7l-j). Jd-.iku r. JVno 
A nth. 

A.JC.IOA. 

ralht ^ ail: v Lrantju ihar Mahant.] 

2. (1.0;:) 20 Cal 087 (6S9). ^raJan ^randut v 
llaran Ghose. 

-Y. L'.— S. :U.Couit-fces Act, was ropoal- 
c.t by Act 18 of 19-23. 

(1000) 9 Cri LJour 83 (83): Si ^rad 517 
J:mpcror V. Maddiparlu ,>.^66. /-a-’ 
audit. 

(l«M)lW.ir 7-24 (724), 1 .r, 
rc. 

Note 8. 

I.(1S72)1,S72 Pun li j Cri Nu. ;r, (.rge 3 t:,,,. , ^ , 
I'attahw Mahoini.u Inn C>- 

[See ( 1 .800) 3 Bom I [ C It Crown Oi,/. ; 
15 (lo), V. ^hqKkqr Venkaii.] 
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414. 


No appeal 
from certain 
summary con* 
victions. 


Notwithstanding 
anything herein- 
before contained 
there shall be no 
appeal by a con- 
victed person in 
any case tried summarily in 
which a Magistrate empowered 
to act under Section 260 passes 
a sentence of imprisonment not 
exceeding three months only, 
or of fine not exceeding two 
hundred rupees only , or of 
w’hipxang only. 

Synopsis. 


414. 


sis 


No appeal 
from certain 
summary con- 
victions. 


Notwithstanding 
anything herein- 
before contained,- 
there shall be ho 
appeal by a con- 
victed person in 
any case tried summarily in 
which a Magistrate empowered 
to act under Section 260 passes 
a sentence of fine not exceeding 
two hiindred rupees only. 


Note No. 

Legislative changes. ^ 1 

European British subjects. 2 

Magistrate empowered to act under 


Section 260. 

“Passes a sentence of fine.” 
Combination of sentences. 


Note No. 

3 

4 

5 


Addition of other penalties to fine. See Note 4, 
Pts. 2 to 1 and F-N. (2 to 4.) 

Conviction by Bench of Second or Third Class 
^Magistrates— Nob within the Section. See 
Note 3. Pt. 2. 


Other Topics. 

Illegal trial as summary. See Note 3, Pt. 3. 

No fine— Order under Section 562. See Note 4, 
Pt. 1. 

Repeal of Section 416— Effect. See Note 2. 


1. Leg^sla«vejhanges.^ ,, 

tciKc of imprisonment or whipping has been passed, have been made appeal- 
able. ' 

"6‘’o'the Code, now repealed, it was ^id down dm 
the provisions of Section 414 did not apply to European British subjects. 

9 Mnefistrate empowered to act under Section 260. . , r i i* 

^ This Section embodies another exception to the right of appeah It 

lakes away tile rigid of appeal in cases tried summarily under Section 260 of 

tilt Code where die sentence is one of fine not exceeding R®- 200 only. The 

restriction in lids Section applies only to convictions by a Magistrate or a 

Urnch of AIa<^istratcs of the first Class to whom alone Section 260 has le 

fercnce." a' ; conXio^therefore. by a Bcncl^f Magistraj^of' the^econd 

. (1882— S. 414 ; 1872— S. 274. Pam. 1 ; 1861— Nil.) 


Section 414 — Note 1. ^ . t 

1 fScc (1029) 1029 Pat 716 (716) : 30 Cri L 
Jour 869 : 1029 Cri Gas 588, Jaga- 
dish Prasad v. Emperor.] 

Note 2. . , V 

1. (1900) 3 Cri L Jour 433 (436, 437) (Rang), 
Narayajisioamy v. A. Blake. 

Note 3. 

1. (18SG) 9 Mad 36 (37), Empress v. Narayan- 


sami. , ^ , , 

[Sec (1883) 9 Cal 96 (07). Ilavaldar 

Boy V. Jagu Mean. A Bench ot 
Magistrates consisting of an assis- 
tant Magistrate with second class 
powers and two or more Honorary 
Magistrates is a Bench with first 
class powers as per G. 0. m Cal- 
cutta.] 


Appeals 


2067 


or Third Class is appealable under Section 407 and is not aflfected by this 
Section.^ 

The jurisdiction to try a case summarily must be validly exercised- 
A Magistrate cannot deprive an accused person of his right of appeal by trying 
a case summarily without having the power to do so.® 

As to the constitution and power of a Bench of Magistrates, see Sec- 
tion 15, ante. 

4. "Passes a sentence of fine.” 

The bar under this Section operates only when the specific non- 
appealable sentence mentioned in the Section is awarded. Where, therefore, 
no sentence is passed at all, as for example, an order under Section 562 is 
passed,! this Section has no application and an appeal lies from the convic- 
tion. See also Notes under Section 407. So also, when the sentence is any 
other than of a "fine not exceeding Rs. 200 only" the right of appeal is not 
taken away. A sentence of fine of Rs. 60 and suspension of license under the 
Motor Vehicles Act is not a sentence of fine only within the meaning of this 
Section and an appeal is not barred.® Similarly where, in addition to a non- 
appealable sentence, a further order to furnish security for good beliaviour 
is passed the sentence lias no application.® But an order of confiscation under 
the Excise Act in addition to a non-appealable sentence has been held not 
to make the case appealable.** 

5. Combination of sentences . — See Section 415, infra. 


4 1 5.* An appeal may be brought dgainst any sentence 
_ . ^ . referred to in Section 413 or Section 414 by 

i 37 nd 4 i 4 . which any two or more of the punishments 

therein mentioned are combined, but no sentence 

• (Code of 1882— S.’ 415— Sanre.) 


(Code of 1872— S. 274, Para. 2) 

274. ...... 

An appeal may bo brought against ar)y sentence referred to in Section two hundred and 
eoventythree or two hundred and seventy-four, by which auy two or more of the punishments 
therein mentioned are combined : hut not against a .sentence in which imprisonment i:i 
awarded in default of payment of fine and in addition thereto ; 


2. (188G) 9 Mad 36 (37), Empress v. N araijan- 

sami. 

3. (1879) 4 Cal 18 (10). Etnpress v. Oolom Ma~ 

hommad. Magistrate is not entitled 
to split u p an olTence for giving him- 
self summary jurisdiction. 

(1932) 1932 Lab 18S (189): 33 Cri L Jour 
lOH, Robert John v. Ktn pernr. Sum- 
mary trial by Magistrate not em- 
powered — .\nd without informing 
accused. 

Note 4. 

1. (1924) 1924 All 7^)5 (7GG): IG All S2S : 25 

Cri L Jour 12 14, A. ItiraLal v. F.uv 
peror. 

2. (1933) 1033 Rang .320 (330) : 35 C ri f/ Jour 

116 : 1033 Cri (.'as 114l>, (inmnond 
Sin(jh V, Evi 2 >cror. The order of 
suspension is part of senterjce. 

Cr. I*. C. 258 A 250 


3. (1900) 9 Cri L Jour 368 (370) : -1 Low Bur 
Rnl 359, K-tthfm .V; Karpnnnw Em- 
peror. Sei iirily for good behaviour 
on conviction for .an ofTonco is not 
provideil for in Criminal Procedure 
Code. Such an order in this ca.so 
was passed under S. 31-A of Ran- 
goon Police Act. 

(1000 1902) 1 Low Bur Rul 3 (4), Eviprcs: 
v. Tactarnj<}7t. Such aji r.»^<lcr is not 
part of sentence. 

■1. (1877) .3 Cal 3CG (360). E^rpres.; v. Paidn- 
noth Dos. Confis. ition under S. 19 , 
Act 21 of 18.50 f('ounl_\ spirits) — Not 
part of seiiieiii’e. 

(See ( 18 r;G) 3 i^oiti IT O R Crown 
Cas 12 (I 1). lii'i. v. Jivan Usnum. 
Qunerr. C’nnfisc.ation of cotton under 
Bombay Cotton Frauds Act 9 of 
1803 wiiethor part of sentence.] 


Seo. 414 
Notes 
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which would not otherwise be liable to appeal shall be appealable 
merely on the ground that the person convicted is ordered to find 
security to keep the peace. 

Explanation ^ — A sentence of imprisonment in default of 
payment of fine is not a sentence by which two or more punish- 
ments are combined within the meaning of this Section. 

Synopsis. 

Note No. Note No. 

Combination of sentences. 1 Order for security to keep the peace. 2 

Other Topics. 


Amendment in 1923 of Sections 413 and 414 
and not of Section 415 also — Effect. See 
Note 1. 

Combination of two sentences of fine. See 
Note 1, Pts. 2 to 5. 

Concurrent sentences — Aggregation. See 
Note 1, Pts. 7 and 8. 

Different charges. See Note 1, P-N (1). 


Imprisonment not actually suffered — Immate- 
rial. See Note 1, P-N (1). 

Security for good behaviour under Section 
81-A of Rangoon Police Act. See Note 2, 
Pt. 2. 

Sentences in same trial and not separate 
cases. See Note 1, Pt. 6. 


1. Combination of sentences. 

It has already been seen in Note 2 to Section 413 that Section 415 is 
intended by the Legislature as a proviso or an explanation to Sections 413 and 
414, Section 415 has not been altered by the Amending Act of 1923 and re- 
mains as it stood before. Sections 413 and 414 were amended in 1923. In 
understanding the meaning of Section 415 it will, therefore, be necessary to 
notice how the law stood under Sections 413 and 414 before their amendment. 
The old Section 413 laid down that no appeal lay in cases in which a sentence 
of imprisonment not exceeding one month only or of fine not exceeding Rs. 50 
only or of whipping only was passed. The old Section 414 also contained the 
same three kinds of alternative punishments. It followed that if each of the 
two Sections barred an appeal, only in case there was a sentence, either of a 
petty imprisonment only or of a petty fine only or of whipping only, the right 
of appeal was not taken away when any two or more of the alternative punish- 
ments were jointly awarded, though each of the said joint punishments, taken 
by itself, was of the extent not appealable under the said Sections.^ This 

nor against any sentence which would not otherwise be liable to appeal because the 
person convicted is ordered to find security to keep the peace. 


(Code of 1861— Nil.) 


Section 415 — Note 1. 

1. (1911) 12 Cri L Jour 389 (389, 390) : 33 All 
610, Emperor v. Alam. imprison- 
ment foe one day and Es- 50 fine — 
Held appeal lay. It is not neces- 
sary that the accused must have 
actually suffered imprisonment to 
claim right of appeal. 

(1870) 3 Oal L R 611 (512), Empress v. 
Uaradhan TamuH. Rs. 20 on one 
charge and imprisonment for one 
month on another— Appeal lay as 
to whole. 


(1869) 1 N W P H 0 R 302 (303), Cri Eef. 

No. 271, dated ith May 1869. 

(1878) 2 Cal L R 611 (512), In re Sher 
Mahomed. 

[See (1902) 3 Pun L R No. 45, 
page 170 (171), Croion v. Bura. 
Imprisonment for one month and 
whipping under old Section. 

(1878) 3 Cal L R 405n (405n), Mohesh 
Mundul v. Bholanath. An order 
against accused persona jointly and 
severally for payment of money to 
the complainant is not a “fine’* 
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position ^vas only made clear in Section 415. The words “any two or more 
of the punishments therein mentioned" in that Section were clearly referable} 
to any two or more of the punishments of imprisonment, fine and whipping 
mentioned in Sections 413 and 414 as they stood before the amendment in 1923. 

Now by virtue of the amendment in 1923 the punishment of whipping 
was taken out of Section 413 and whipping as well as imprisonment were taken 
out of Section 414. But the words "any two or more of the punishments therein 
mentioned” have been retained in Section 415. In view of the fact that now 
Section 414 mentions only one punishment, what is the meaning of the words 
“any two or more of the punishments therein mentioned" in this Section? It 
can very well be urged tliat those words while meaning punishments of the 
two kinds mentioned in Section 413, also include several punishments of the 
same kind mentioned in Sections 413 and 414. This view derives support 
from the fact that Sections 413 and 414 say that no appeal lies from a sentence 
of fine, etc., thus implying tliat if there are two or more sentences of fine, etc., 
the bar will not apply. When there are two or more such sentences it does 
not matter if the aggregate of those sentences does not e.xceed the limits of 
duration or amount fixed by Sections 413 and 414. It has thus been held by 
the Chief Court of Oudh^ that a person convicted under Section 447 of the 
Penal Code, and Section 24 of the Cattle Trespass Act and fined Rs. 50 and 
Rs. 20 respectively by a Magistrate in the exercise of summary powers was 
not deprived of the right of appeal by the terms of Section 414, on the ground 
that two punishments of the nature mentioned in Section 414 liave been com- 
bined. Ii% a Calcutta case^ the High Court accepted the contention that 
Section 413 mentions only a sentence of fine, etc., and does not therefore affect 
a case of two or more sentences of fine. In a later Calcutta case** the above 
contention was rejected and it was held, relying on a case of the Bombay 
High Court,® that two sentences of fine must, in the aggregate, be above 
Rs. 50 in order to avoid the bar of Section 413. It is submitted tliat the latter 
view, though it might be unexceptionable under the old Sections 413 and 414, 
fails to take into consideration the inevitable effect of construing Section 415 
read with Sections 413 and 414 as they stand at present. 

A combination of sentences will give a right of appeal only if the 
sentences arc in the same trial and not in separate cases.^ 

On the question whether concurrent sentences of imprisonment can 
aggregated under Section 415 for escaping the bar of Section 413 and 
Section 4 14 (a s it stood before the amendment) there was a difference of opi- 


impossed against the accused. 
Such order .added to au imprisou* 
ment of one month will not make 
the case appealable.] 

2. (1932) 1932 Oudh 27 (28) : 1932 Cri Cas 

59 : 7 Luck 501 : 33 Cri L Jour 273, 
Kandhai v. Emperor, 

3. (1931) 1931 Cal 612 (643): 1931 Cri Cas 

842 : 59 Cal 19 : 33 Cri L Jour 90. 
Alialbar AH v. Emperor. It is to bo 
noted, however, that the aggregate 
of tho two fines in this case was 
more than Rs- 50 although this 
aspect does not appear to have 
influenced tho decision. 

4. (1932) 1932 Cal 551 '(552) : 1932 Cri Cas 


551 : 59 Cal 1131 : 33 Cri L Jour 

'iOi, Nawab Ali y. Joitiab Bibi. Two 
seiitcncos of fino of Rs. 20 and Rs. 15 
against an accused and of Rs. 20 
and Rs. 30 againsc another. Held 
appeal barred. 

5. (1926) 192G Bom 416 (416) : 27 Cri L Jour 

926, Shidlingappa GjiruUnijnppa \ 
Emperor. Two soutojicos of lino o'f 
Rs. 50 and Rj. 00. It was held 
that there wu.s one sentence of fine 
exceeding Ri. 50. 

6. (18GG) G Suth W H Cri 51 (51), Queeyi v. 

(1868) 10 Suth W R Cri 3 (4). Queen v. 
Naijnrdi raramanik. 


Seo. 415 
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Sec. 415.A 


nion. In some cases it was held'^ that such sentences could not be aggregated 
and in others that they could.® The amendment of 1923 in Section 35 of 
the Code has now settled the point by upholding the former view. 


2. Order for security to keep the peace. 

The Section says that the fact of a convicted person being ordered to 

furnish security to keep the peace will not alter the non-appealable nature of 
the sentences mentioned in Sections 413 and 414. ^ In a case decided by the 
Rangoon High Court, ^ where in a summary trial an accused person was con- 
victed and sentenced to three months imprisonment and was also ordered 
to give security for good behaviour under Section 31-A of the Rangoon Police 
Act, it was held that an appeal lay under Section 408 and was not taken 
away by Section 414 (as it stood before the amendment) on the ground that 
the said security was also ordered. It was observed that an appeal lay under 
Section 408 and that reading Sections 414 and 415 together an appeal was 
barred under Section 415 only in cases where there was an order for security 
to keep the peace and not where, under a Special Act, there is an order for 
security for good behaviour. 


4 1 5* A. Notmtlistanding anything contained in this Chapter., 

s eciai ri ht of* more persons than one are convicted in one 
appeal in "Lrtarn trial, und UH appcalahle judgment or order has 
cases. passed in respect of any suck persons, all or 

any of the persons convicted at such trial shall have a right of 
appeal. 

Sv7iopsis. 


Scope and object. 
Sections 415'A and 412. 


Note No. 

1 

2 


Sections 415*A and 449. 


Note No. 
3 


Other Topics. 


Amending Act of 192i^. See Note 1. 

Co-accused non-European British subject. 
Soo Note 3, F-N (1). 


Proceedings under Section 562. See Note 1, 
F-N (3). 

Reference to High Court for revision only in 
appeal. See Note 1, F-N (1). 


1. Scope and object. 

This Section was newly introduced by the Amending Act of 1923. It 
was intended to remove doubts that previously existed with regard to the right 
of appeal in cases where in the same trial appealable and non-appealable sen- 
tences were passed against different accused. In some cases the Courts were 
of the opinion that the accused against whom a non-appealable sentence was 
passed was also entitled to appeal,^ and i n other cases it was held that such 


7. (1913) 14 Cri L Jour 2.S4 (254) : 40 Cal C31, 
Aziz Sheikh v. Emperor. 

(1921) 1921 Col 152 (152) ; 23 Cri L Jour 
225, Abdul Jabbar v. Emperor. 
Magistrate of First Class — Concur- 
rent sentences of one month for 
each ofTenco— S. 413 held to apply. 

S. (1012) 13 Cri L Jour 877 (877): 17 Ind Cas 
813 (Cal). Abdul Khalik v. Emperor. 
(1911) 12 Cri L Jour 391 (392) : 11 Ind Cas 
255 (Cal), Ikpin Bchnri Dey v. 
Emperor. 


Note 2. 

1. (1901) 1 Cri L Jour 1054 (1055) : 7 Oudh 
Cas 338, Meghu v. Emperor. 

(1935) 1935 Rang 363 (363) : 1935 Cri Cas 
1087 : 13 Rang 237, Emperor v. 
Nga Tun Lu. 

2 (1909) 9 Cri L Jovjc 368 (869, 370) : 4 Low 
Bur Rul 359, Kattan v. Emperor. 
Section 415-A — Note 1. 
1.(1916)1916 All 286 (237): 38 All 395 : 17 
Cri L Jour 513, Lai Stngh v. Em- 
peror. 
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Seo. 4i5-A 
Notes 
1—3 

2. Seotions 415-A and 412. 

Does Section 415-A give a right of appeal to an accused person who 
has been convicted on his own plea of guilty where an appealable'judgment has 
been passed against another accused person in the same trial? In other words 
does Section 415-A control Section 412? Section 415-A opens with the words 
“Notwithstanding anything contained in this chapter” and would, thereby 
appear to control Section 412. But the words in the body of the Section 
itself, viz., “an appealable judgment, etc.,” and “right of appeal,” when read to- 
gether, suggest that the right of appeal should be the same in both cases. 

Under Section 412 there can be no appeal against the conviction but only from 
the sentence. This restricted right of appeal does not appear to be extended 
by Section 415-A.' 

3. Seotions 415-A and 449. 

Where leave to appeal is granted under Section 449 of the Code to one 
of nvo accused persons jointly tried by the High Court Sessions, leave to 
appeal should be granted to the other accused also by reason of the provisions 
of this Section.' 


accused had no right of appeal.^ The controversy is now set at rest by the 
enactment of Section 415-A which recognises the right of appeal on behalf of 
an accused person against whom a non-appealable sentence is passed in a trial 
in which an appealable judgment is passed against any of the accused persons.^ 


(1916) 1916 Lah 193 (194) : 1915 Puu Re 
CcNo. 30: 17 Cri L Jour 27, Em- 
peror V. Naiirats- 

(1916) 1916 Lah 302 (303) ; 1910 Pun Re Cr 
No. 16 ; 17 Cri L Jour 173. Emperor 
V. Jaisukh. 

(1919) 1919 Pat 556 (557, 560) : 20 Cri L 
Jour 545 : 4 Pat L Jour 435, Phaku 
Jha V. Emperor. Per Atkiusou, J., 
contra. 

(1920) 1920 Pat 802 (803) : 22 Cri L Jour 
297, Piswanalh Sinyh v. Emperor. 
Even though the accused had a^j* 
plied to appollalo Court ouly to 
refer his case to High Court for revi- 
sion. 

(1913) 14 Cri L Jour 170 (171); 15 Oudh Cas 
386, Sheopul v. Emperor. 

(1909) 9 Cri L Jour 356 (863) : 4 Low Bur 
Rul 354, Da Thaw v. Emperor. 

(1909) 9 Cri L Jour 3G.H (370) ; 4 Low Bur 
Rul 359, Kathan v. Emperor. 

2. (1917) 1917 All 372 (373) : 39 All .519 : 13 
Cri L Jour G8i, Bhola v. Empiror. 

(1917) 1917 All 110 (111): 39 All 29.3: 18 
Cri Ij Jour 5lG, Husain Khan v. 
Emperor. 

(1923) 1923 All 609 (C09) ; 21 Cri L Jour 
079, Jhayru v. Emperor. 

(1914) 1914 Mad 433 (434) : 15 Cri L Jour 
371, Uruma Mudali, In re. 

(1918) 1918 Mad 918 (918) ; 40 Mad 591 : 18 
Cri L Jour 451, In re Venkata- 
krishnnyja. 

(1019) 1919 Mad 1163 (11G3) ; 19 Cri L Jour 
623, In re Annasanii Madavan. 


(1917) 1917 Sind 34 (35) : 10 Sind L R 156: 
18 Cri L Jour 72, Vnar Qooh v. 
Emperor. 

(1870) 7 Bona H C R Crown Cas 35 (37), 
liet/. V. Kalubhai. 

[See (1911) 12 Cri L Jour 63 (G:l) : 9 
Ind Cas 340 (Mad), In re Chodc 
Dalai i Daviaswnmi. 

(1923) 1923 Mad 95 (06); 24 Cri L Jour 
89, Nittour iloideen Jlnjee, In rc.'\ 
3. (1931) 1931 Cal 642 (643) : 59 Cal 10 ; 33 
Cri L Jour 90 : 1931 Cri Cas 812, 
Akabbar AH v. Emperor. 

(1925) 1925 Cal 329 (332) ; 52 Cal 463 ; 2G 
Cri r» Jour -15.5, Dahadur MoUe. v. 
Ismail. Even whoio the uppcaKiblo 
judgment i.s a proceeding under 
S. .562- 

(1935) 1935 Mad 157 (158): 19.35 Cri Cas 
179 : 5S Mad 517 : 36 Cri L Jour 
539, Mayandi Nadar v. Pala Khtl- 
duban. 

(See also (1920) 1026 Bom 382 (382) : 
27 Cri Ij Jour 873, Emperor e. 
Madhav. ] 

Note 2. 

1. (1931) 1931 Sind 151 (152) : 25 Sind L R 
337 : 32 Cri L Join 1142: 1931 Cri 
Cas 923, J A•J^lmal v. Em- 

peror. 

Note 3. 

1. (1927) 1927 C.il 307 (308) ; 51 Cal 52 ; 28 
Cri L .Jour 481, Oallayher v. Em- 
peror. Though the otlior accused 
is not a Kuropo.in British subject. 
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4 1 Nothing in Sections 

413 and 414 applies 
to appeals from 
sentences passed 
under Chapter 
European British 


Saving of sen- 
tences on Euro- 
pean British 
subjects. 


XXXIII on 
subjects. ' 


416 . [Repealed by S. 26 of 
Criminal Law Amendment Act of 

19231 


Seo. 417 


417.t The Local Government may direct the Public Prose- 

Appeai on behalf of cutop to prescut au appeal to the High Court 
Government in case fpom an Original ov appellate order of acquittal 
o acquitta . passed by any Court other than a High Court. 

Synopsis. 


Note No. 


Scope and application of the Section. 1 

"The Local Government.” 2 

"May direct.” 3 

"Public Prosecutor.” 4 


Note No. 


"High Court.” 5 

(a) Order of acquittal. 6 

(i) Interlocutory orders. 7 

Limitation. 8 


Other Topics. 


Acquittal of serious charge though conTiotion 
of some other charge. See Note 6, Pts. 5 
to 8. 

Amendment of charges— Order — If appealable. 

See Note 7, Pts. 2 and 3. 

Appeal by accused as well as by GorernmeDt. 

See Note 8, Pts. 7 and 8. 

Appeal to be expeditiously filed. See Note 8. 
Pt. 3. 

Dismissal for non-appearance under Section 
247 — Is acquittal. See Note 6, Pt. 2. 

High Court not to question power of Local 
Government. See Note 8, Pt. 6. 
Inapplicable to Bengal Act 12 of 1982. Seo 
Note 1, Pt. 8. 

Leglislative changes. See Note 1. 

No right of appeal to private person. Seo 
Note 2, Pt. 3. 

Not controlling Section 439. See Note 1, Pt. 7. 


Object is to remedy Injustice and not to get 
High Court’s opinion on abstract points 
of law. See Note 1, Pt. 5. 

Order under Section 118 — Not acquittal. See 
Note 6, Pt. 1. 

Power of Local Government — Nature and 
exercise. See Note 3, Pts. 1 to 5. 

Refusal to try for want of jurisdiction — No 
appeal. See Note 7, Pt. 1. 

Sections 414 and 260— Summary acquittal. 
See Note 1, Pt. C. 

Sessions Judge or District or Deputy Hagis* 
trate — No power in cases of acquittal. See 
Note 5, Pts. 1 to 3. 

Who can move Local Government. See Note 2, 
Pt. 4. 

Withdrawal of complaint under Section 248— 
Is acquittal. Seo Note 6, Pt. 3. 


• (1882— S. 416 ; 1872— S. 274, Para. 3 ; 1861— Nil.) 


t (Code of 1882— S. 417— Same.) 


(Code of 1872 — S. 272 — Paras. 1 and 2.) 


272. The Local Government may direct an appeal by the 
Ko appeal in case of ac' Public Prosecutor or other officer specially or generally appointed 
quittal, except on behalf in this behalf, from an original or appellate judgment of acquittal | 
of Qovcrnnicnt. but in no other case shall there bo an appeal from a judgment of 

acquittal passed in any criminal Court. 

Such appeal shall lie to the High Court, and the rules of limitation shall not apply to 
appeals presented under this Section. ^ ^ 


(Code of 1861— Nil.) 
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1. Scope and application of the Section. 

Section 407 of the Code of 1861 prohibited appeals from a judgment 
of acquittal of any criminal Court and an order of acquittal was therefore 
conclusive.' The extraordinary remedy of an' appeal against an acquittal 
received a. statutory recognition for the first time in 1872^ in the interests of 
public safety, peace and order.® 

But the Legislature has by no means overlooked the fact that an appeal 
against an acquittal is an exception to the general principle of criminal law, 
and is one which, needs considerable safe-guarding. Such safe-guards are 
three in number, namely: — 

(a) that the right of appeal shall be exercised by the Local Government 

only, 

(b) that every such appeal shall be made through the Public Prosecutor, 

(c) tliat every such appeal shall be tried by the High Court only. 

Before, therefore, a person acquitted, can undergo any further trial 
for the offence of which he has been acquitted the highest e.xecutive authority 
must hold tliat it is desirable; the highest legal authority must advnse that it 
is legal and proper and the highest judicial authority must find that it is just 
that the order should be set asidc.^ 

The object of the Section is only to enable the Local Government to 
have a wrongful acquittal converted into a conviction or to have a rc-trial and 
not to enable it to obtain from the High Court opinions on abstract questions 
which do not arise on the facts established.® 

The provisions of this Section are not qualihcd by any restriction which may 
be derived from a coaisidcration of the terms of Section 414, ante ; an appeal 
will therefore lie against an order of acquittal in a case tried summarily under 
Section 260.® This Section does not control the powers of the High Court 
under Section 439, inira? This Section is inapplicable to cases of orders 
of acquittal passed by special Magistrates under Bengal Act 12 of 1932 under 
which there is no right of appeal to the High Court.® 

In an appeal against an order of acquittal, it is for the Government 
to show that the judgment appealed against is wrong.® 


Section 417 — Note 1. 

1. (18G0) 11 Suth W R Cr 29 (34) (F B), In rc 

Qorachand Ohosc. 

(1672) 9 Bom H 0 R Grown Gas 316 (351), 
Hc'i- V. Nnrayan linbnji. 

(1866) 5 Suth W R Cr 2 (3). Kmpresi v. 
Toynb. 

(1866) 5 Suth W R Cri 15 (IC), Eini>rc:is v. 
Gorachnnd Jopc. 

(1S67) 8 Suth \V R Cr 17 (49, 52), Ennjrcss 
V. Sheihh B<izu. 

2. (1931) 1931.au 439 (111) : 10.31 Cri Cas 711. 

Eini^eror v. Until AdJiin Sinyh. 

(1001) 1 Ori L Jour 781 (788) : I'JOl Pun Ro 
Cri No. 7, Emperor v. Chnttar 
Sinyh. 

(1001) I Cri L -Tour 671 (677, C78) : 17 C P 
L R 75, Emperor v, M usiammal 
Gidbi. 

3. (1010) 11 Cri L Jour 60 (GO) : 1009 Pun Ro 

Cr No. 15, Crown v. linrnamnn. 


4. (1901) 1 Ci-i h Jour 674 (681. 68-5) : 17 C P 

Tj R 75, J-:m 2 >cror v. 

Gulbi. 

5. (1010) 11 Cri L Jour 05 (65) : 1909 Pun Ro 

Cr No. 14. Emperor v. I'atch Din. 
(lOll) 12 Cri L Jour 364 (371): 1911 Pun 
Ro Cr'No. 10, Emperor v. Kirn. 

6. (1034) 1934 All 842 (84 1) : 1931 Cri Cas 

1028 : 35 Cri L Jour 1229, Emperor 
V. Noor Ahmad. 

7. (1930) 1930 Lah 159 (160) ; 31 Cri L Jour 

581 : 1930 Cri Cas 167. Enthnmal v. 
Abdul Ilaq. 

8. (1933) 1933 Cal 776 (776) ; GO C.il M82 : 

1033 Ori 0;is 1327: 31 Cri L Jour 
107 0, .s’ « per i n/e it den I and lie »J c m - 
brancer of Lcyal Affairs v. hiichmi 
Kar>ti}i S<irman. 

9. (I9:l2) 33 Ori L Jour 929 (030) ; 130 InJ Cas 

7.'>G«Oudh), Emjteror v. I'arO'ii. 
(1931) 1931 Posh 129 (132): 1031 Cri Cas 
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Seo. 417 
Notes 
1—2 


An order of acquittal made without jurisdiction may be set aside in 
appeal under this Section.^® 

See Sections: — 

422, as to notices of appeal presented under this Section, 

423, as to the powers of an appellate Court in disposing of an 
appeal presented under this Section, 

427, as to the arrest of an accused person in appeal from acquittal, 
and 

431, for abatement of appeal under this Section. 

2. “The Local GoYernment.” 

It is only the Local Government that can prefer an appeal under this 
Section.! The object of limiting the right of appeal against acquittals to the 
Local Government is to prevent personal vindictiveness from seeking to caU in 
question judgments of acquittal by way of appeal, and to ensure that such in- 
terference shall take place only in cases where there has been a miscarriage 
of justice so grave as would induce the Local Government to move in the 
matter.^ Consequently a private person has no right of appeal under this 
Section.® But so far as the wording of this Section is concerned, there is 
nothing in it to show who can move the Local Government to direct an appeal 
under this Section. It is a matter of practice that the Local Government is 
and can be moved by private individuals or by the Police through the District 
Magistrate or by the latter himself as the head of the criminal administration 
in his district.** 


1402 : 36 Cri L Jour 443, Qoverrv 
ment Advocate, North-West Fron- 
tier Province v. Amir Hamza. 
Where two opinions can bo formed 
on the evidence and one of them 
has been formed by the trial Court, 
appellate Court will uot disagree 
even if the balance of probabilities 
bo in favour of the opposite opinion. 
fSee (1935) 1935 Nag 69 (75): 1935 
Cri Cas 339, Local Government v. 
Quji. When appellate Court does 
not consider the judgment of ac- 
quittal a perverse one, appellate 
Court will not interfere. 

(1935) 36 Cri L Jour 1243 (1245) : 157 
Ind Cas 691 (Lab), Sultan v. Em- 
peror ] 

10. (1928) 1928 Rang 49 (49) : 5 Rang 710 : 29 
Cri L Jour 115, Emperor v. Ntja Lu 
Gale, .\ppcllato order of acquittal 
in appeal prohibited by S. 412. 

(1907) 6 Cri L Jour 287 (288,239): 4 Low 
Bur Rul 49, Emperor v. Yena. Ac- 
quittal in incompetent appeal — Ac- 
quittal may be set aside — But in 
particular circumstances of case 
High Court did not consider it 
necessary to do so. 

Note 2. 

1. (1916) 1016 Low Bur 16 (17) : 8 Low Bur 
Rul .356 ; 17 Cri L Jour 91, Graham 
& Co. V. Elscy. 

(1914) 1914 Mad G28 (031) : 38 Mad 1028; 15 


Cri L Jour 236, hire Sinnu Ooundan. 
(1915) 1915 Cal 388 (388) : 42 Cal 612 : 16 
Cri L Jour 122, Faujdar Thakur v. 
Kasi Choudhuri. 

(1896) 23 Cal 975 (900), Empress v. Jaha- 
nulla. 

2. (1894) 22 Cal 164 (170), Deputy Legal Be- 

viemhrancer v. Karuna Baistobi. 
(1914)1914 Mad 628 (631): 38 Mad 1028; 
15 Cri L Jour 236, In re Sinnu 
Ooundan. 

(1916) 1916 Low Bur 16 (17) : 8 Low Bur 
Rul 856 ; 17 Cri L Jour 91, Graham 
& Co. V. Elscy. 

3. (1927) 1927 Nag 170 (173) : 23 Nag L R 40; 

28 Cri L Jour 523, Sher Khan v. 
Anwar Khan. 

(1981) 1931 Rang 86 (86) : 8 Raug 671 ; 
1931 Cri Cas 374 ; 32 Cri L Jour 929, 
Emperor v. Haung Tun Nyan. 

i. (1923) 1923 Liih 163 (166) : 24 Cri L Jour 
433, Mul Singh v. Emperor. 

(1922) 1922 Mad 502 (603) : 45 Mad 913 : 23 
Cri L Jour 583, Sankaralinga Muda- 
liar V. Narayana Mudali. Private 
individual. 

(1925) 1925 Pat 321 (322) ; 26 Cri L Jour 
516, Anant Singh v. Uari Charan. 
(Do.) 

(1928) 1923 Sind 176 (176) : 30 Cri L Jour 
261, Emperor v. Dito. (Do.) 
(1892-1895) 1 Upp Bur Rul 47 (il). Empress 
V. Nga Tun ir<». District Magis- 
trate. 
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8. ‘May direct. ’’ 

The power given to the Local Government by this Section, is of an 
exceptional and unusual character. It should be sparingly used^ and with 
circumspection, 2 care and caution.2-^ It is a special weapon intended for 
exceptional occasions and which is to -be only used after most anxious con- 
sideration and in cases which are themselves of great public importance or 
in which a principle is involved; it cannot be expected that the Government will 
dull the edge of that statutory provision by utilizing it freely in cases which 
are of no or little general interest.^ The making of a direction under this 
Section should be limited to those instances in which there is a grave mis- 
carriage of justice'’ or where it is required in the interests of justice and of the 
public.^ 


The exercise of the discretion is not subject to control by the High 
Court and cannot be questioned in dealing with such appeals.® 

Can an appeal under this Section be preferred by the Local Govern- 
ment against an order of acquittal when an appeal preferred by tlie accused 
against his conviction has already been heard and decided by the High Court.^ 
This question can only arise in cases where an accused person is acquitted of 
a graver charge but convicted of a lesser charge on the same facts. In such 
a case, both the Local Government and the accused person liavc a right of 
appeal. If both the appeals are preferred they should ordinarily be heard to- 
gether ; but if the appeal of the accused person is heard and decided by a IIi<^h 
Court before the Local Government has appealed, is the appeal of the Local 
Government barred? A Full Bench decision of the Nagpur Judicial Com- 
missioner’s Court"^ has held, overruling the view of the same Court in an earlier 


Note 3. 

1. (1881) 4 All 148 (1-19), Empress v. Cayadin. 
(1931) 1931 All 712 (710) ; 1931 Cri Cas 

1048 : 32 Cri L Jour 1073, 2’Jmpcror 
V. Baldeo Kocri. 

(1920) 1920 Bom 217 (219) : 21 Cri L Jour 
17, Emperor v. Salcharaui Matiji. 
(1924) 1924 Bom 335 (337) ; 25 Cri L Jour 
786. Emperor v. Moti Khoda. 

(1915) 1915 Siud 8 (9) : 9 Sind L R 17 : 16 
Cri L Jour 601, CVoirn v. Kadir 
Dux. 

2. (1933) 1933 Mad 230 (230) ; 1933 Cri Cm 

288: 34 Cri L Jour 918, Public 
Prosecutor v. Uatjandi Nadar. 
2a( 1898) 21 All 122 (126), Empress v. 'Pirn- 
mal. 

(1901) 1 Cri Ij Jour 781 (788) ; lUOt Bun R.> 
Cri No. 7, Emperor v. Chattar 
Sinyh. 

8. (1926) 1926 Bat 176 (170) : 5 Bat 25 : 27 Cri 
Ij Jour 235, Biban liai v, E mperor 
(1929) 1929 Bat 139 (140) : 7 Bat 579 : 30 
Cri L Jour 673, U’uiir Kunjra v 
Empc ror. 

(1898) 1898 Bun Ro Cr No. 15, p.igo 31 (35). 

Empress V. Khushal Siu'ih. 

(1911) 12 Cri L Jour .361 (370): 1911 Bun 
Ko Cr No. 10, Emperor v. Kiru 
4. (1894) 22 Cal 161 (170), Deputy Lcmil Pe- 
membrnneer V. Karunu Baht., In. 
(19.31)1931 All 712 (716): 32 Oil L Jour 


10<3 : 1931 Cri Caa 1048, Emperor 
V, Bnldeo Kocri. 

5.(1881)4 All 118 (149, 150). Empress v. 
Gayadin. 

(1894) 16 All 212 (214), Empress v. Dobin^ 
son. 

(1882) 1882 All W N 6-1 (61), Euipress v. 
Wall M uhammed. 

(1931) 1931 All 439 (442) : 1931 Cri Cas 711, 
Emperor v. Ham Adhni iSinah. 

(1904) 1 Cri L Jour 674 (6.«1) ; 17 O B C R 
75, Emperor \\ ?[u'S unmat Giiibi. 
(1916) 1916 l ow Bur 16 (17); S Low Bur 
Rul 3.56 : 17 Cri I. Tor..- 91. Graham 

A Co, Y. 

[See iiho iVriS) 19-23 f.uh GOl (G03) ; 
iG Cti Ij Jour 337, G<ni(ja Hingh v. 

u.] 

6 (1904) I Cri L Jour 674 (GSO) ; 17 C P T. R 
75, Emperor v. Mussammat Oulh- 
(1920) 1920 Bom 217 (219) ; 21 (’m h ./..ur 
17. Emperor v. Sa/:h.t, -n: M man 
(1921) 1924 Bom 335 (3371 . 9. r,i L Jour 
786, Emperor v. .!/■ ti Eh, -da. 

(1918) 1918 Lah 41 (1.5) ; l9i; I’lin Ro Cr 

J'O. 13 ; I'j Cci l< Jcur 85, Emperor 
V. Arjan. 

(1915) 1915 Sind .8 <<i) ; 9 Sind L H 17 ; 16 
Cri Ij Jour 604, Emperor v. Kadir 
Dux. 

7. (1932) 193-2 Nag ,121 (t-Ji, loj,) ; ^ri 

Cas 672 ; 2-8 Nag L U 23:4 : 33 Ori L 
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Sec. 417 case,® that an appeal against an acquittal for a major offence can be preferred 
Notes by the Local Government although an appeal preferred by the accused 

3 — 6 against his conviction for a minor offence has been heard and decided 

by the High Court. But where the appeal by the accused is pending 
hearing, it should be postponed if in the opinion of the standing counsel for 
the Government, it is likely that the Government will appeal against the 
acquittal so that both may be heard together. But it need not be postponed if 
there is only a possibility that the Government may desire to appeal. 

4. “Public Prosecutor.*’ 

Under this Section, it is the Public Prosecutor that is to be directed 
to present an appeal to the High Court. The term “Public Prosecutor” is 
defined in clause (0 of Section 4 of the Code. Section 492, infra provides for 
the appointment generally or in any case or for any specified class of cases, 
one or more officers called “Public Prosecutor.''^ Therefore an appeal against 
an acquittal presented to the High Court by the Superintendent and Remem- 
brancer of Legal Affairs, Bengal, who by Notification, has been appoinetd by 
the Local Go\Ternment to be, by virtue of his office, Public Prosecutor in all 
cases heard by the High Court of Bengal in the exercise of its appellate 
jurisdiction, is not incompetent.^ But the Legal Remembrancer of Bengal 
cannot be deemed to be the Public Prosecutor for the Province of Behar, from 
the mere fact that he has been directed by the Government of Behar and 
Orissa, to present such an appeal without his being appointed as such and 
when there is already a Public Prosecutor for the Province of Behar.® 

5. “High Court.” ^ , o 

An appeal under this Section lies only to the High Court. So a 

District Magistrate' or a Deputy Magistrates or a Sessions Judge® has no 
right to entertain an appeal against an order of acquittal. 

6. Order of acquittal. ^ j 

The words “conviction” and “acquittal” are not applied in the Code 

to an order under Section 118 and are inapplicable to it. Therefore an order 
of a Sessions Judge setting aside the order of a Magistrate calling upon a 
person to furnish security for good behaviour is not an order of acquittal 
within the meaning of this Section so as to enable the Local Government to 

Jour 849, Mohanunadigul Rohilla v. 

Emperor. Contra Niyogi, A. J. 0., 
agreeing with 1932 Nag 78. 

8. (1032) 1932 Nag 73 (74) : 33 Ori L Jour 728: 

1932 Cri Cas 346, Emperor v. Mod- 
lia. Overruled by 1932 Nag 121. 

Note 4. 

1. (1914) 1914 Cal 560 (560) : 41 Cal 425 : 15 

Cri L Jour 46, Emperor v. Gaya 
Prasad. 

2. (1919) 1919 Cal 203 (203) : 46 Oal 544 : 20 

Ori L Jour 170, Superintendent and 
Remembrancer of Legal Affairs, 

Bengal v. Tularam Barodia. 

3. (1914) 1914 Cal 560 (560, 561) : 41 Oal 425 ; 

15 Cri L Jour 46, Emperor v. Gaya 
Prasad. 

Note 5. 

la(1869)4 Mad II 0 Rul App 60(61). High 


Court Proceedings, 2Gth J’wZy 1869. 

1. (1891) 1891 All \V N 120 (120), Empress v. 

Hardeo Singh. 

(1903) 7 Cal W N 493 (494), Bishun Das 
Qhose V. Emperor. 

(1907) 11 Cal W N Oln (91tt), DwarkaNath 
Shahu V. Emperor. 

(1883) 7 Mad 213 (214), Rangaswamt 

Ayyangar v. Narasimhulu Nayak. 

2. (1902) 26 Mad 478 (480), Sami Ayya v. Em- 

peror. 

3. (1904) 1 Ori L Jour 700 (701) (All), Sayid 

Khan v. Emperor. 

(1893) 2 Cal W N 256» [2blyi),Baroda Nath 
V. Karait Sheikh. __ 

[See also (1911) 12 Ori L Jour 576 
(576) : 12 Ind Cas 839 (All), Darbart 
Mai V. Emperor.] 
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prefer appeal under this Section.^ 

An order dismissing the complaint for the non-appearance of the 
complainant under Section 247 is an order of acquittal within the meaning 
of this Section.^ So also an order allowing withdrawal of the complaint 
under Section 248, ante? 

The words ‘appellate order of acquittal’ mean and include all orders 
of an appellate Court by which a conviction is set aside.** 

The ‘acquittal’ contemplated in the Section need not be on all the 
charges made against the accused. The Local Government is not deprived 
of its right to appeal in cases where an accused person has been acquitted of a 
serious charge merely because at the same trial, he was convicted of some other 
charge.^ So where an accused charged with a serious charge is acquitted 
of that charge but is convicted of a less serious one, it is open to the Govern- 
ment to prefer an appeal so far as the charge on which he was acquitted is 
concerned.® The view held in the following cases'^ that an ‘acquittal’ means a 
complete acquittal on all the charges, is no longer correct since the decision 
of the Privy Council in i(is/ian Singh v. Emperor^ referred to above. 

7. Interlocutory orders. 

There is no appeal provided against any interlocutory orders. So where 
a Sessions Judge declines to try a case on the ground of want of jurisdiction 
there is no order of acquittal and no appeal lies against such an order. i On 
the question whether it is open to the Government to prefer an appeal on an 
order of the Sessions Judge refusing to amend or add new charges, there is a 
difference of opinion. In Queen Empress v. Vaji Rani^ Telang. J., held that 
“the appeal allowed was only from any original or appealable order of acquittal 
and the order refusing to allow additional charges is not an order which falls 
within those terms especially when it is not even an order which can be said 
to form the basis of the order of acquittal or a necessary condition of its 
tenability.” In Emperor v. Stewart? however, while Rupcliand Bilaram, A. 
■J. C., agreed with the view of Telang, J., above, Kincaid, J. C., held that al- 
though the Section gives no power of appeal against an order refusing to 


Note 6. 

1. (192S) 1928 All 1 (1. 2) : 29 Cri L Jour 92, 

Jjmpcror v. Baba Ham. 

(1920) 192G Oudb 329 (330) : 1 Luck 231 : 
27 Cri L Jour 620, Kmperor v. 
Been. 

2. (1373) 10 Suth W R Cr 52 (52). Queen v. 

Barjram. 

3. (1873) 19 Suth W R Cr 55 (55), Lucid 

Behnra v. Nitijanand Doss. 

4. (1375) 24 Suth ^V U Cr 41 (41), Govcrnuient 

0/ Bengal V. GoUool Chunder Chou- 
dry. 

5. (1925) 1925 Ouclli 723 (72u) : 20 Cri L Jour 

1304, Sitaram v. IJvijsernr. 

0. (1928) 1928 P C 2.51 (256) : 00 All 722 : 55 
lud .\pp 390: 29 CriL JourS2S (PC), 
KisJian Singh v. Em2>eror. Ss. 302 
and 304. 

(1SV7) 2 Cal 273 (270, 277). Emjn ess v. 

J udoanathOanqooly. Bs. 302 and 301. 
(1930) 1930 Lab 338 ‘(340) : 1930 Cri Cas 


386 : 32 Cri L Jour 50, Kynperor v. 
Sada Sinqh. S. 302 and Ss. 302/109. 
(1025) 192.5 Oudii 723 (725) ; 20 Cri L Jour 
1304, SitaR-ii'i V. Emperor. S3. 390 
and 395. 

7. (1927) 1927 Lab 309 (370) : 8 Lab 136 : 28 

Cri L Jour 508 (508), Pasal Khan v. 
Eyyipcror. Ss. 302 and 301. 

(1928) 1928 Lab 230 (231): 29 CriL Jour, 
905. Eyyipcror v. Giam Sinah.Ss. 353 
and 352. 

8. (1028) 1928 P C 254 (256) : .50 .Ml 722 : 55 

Ind App 390: 29 C 1 i r. Jour 82S 
(P C), Kishan Sin 'jii V. Uuii}cro/\ 
Nole 7. 

1 . (1912) 13 Cri L Jour 109 (170) : 3l All 118, 

Eyyipcror E iin Naresh Singh. 

2. (1892) 10 Horn 1 (42M}. (juccyi \. Vajirnm. 

3. (1927) 19^27 Sind 28 (29) ; 21 Siud L U 55 : 

27 Cii Ij Jour 1217, Entpifor v. 
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Sec. 417 amend charges, if such order is followed by an original or appellate order of 
Notes acquittal, the Local Government may direct an appeal to be presented. 

7—8 

8. Limitation. 

Under Section 272 of the Code of 1872 corresponding to this Section, 
when this provision was originally introduced, it was provided that the rules 
of limitation shall not apply to appeals under this Section. The Amending 
Act XI of 1874, however, prescribed six months as the period of limitation 
and it was held tliat this period was unaffected by anything contained in the 
Limitation Act.^ The Codes of 1882 and 1898 omitted the portions relating 
to limitation as it was relegated to the Limitation Act itself. Under Act 157 
of the Limitation Act the period is six months.^ Though the law allows a 
period of six months for appeals from acquittals it was held advisable and 
necessary for such appeals being preferred with all reasonable expedition 
possible not only in the public interest but in justice to the persons whose 
acquittal is sought to be set aside.® 

Sec. 418 4 1 S-^' (1) appeal may lie on a matter of fact as well as 

a matter of law, except where the trial was by 

caso the appeal shall lie on a 
matter of law only. 

(2) Notwithstanding anything contained in subsection (1) or 
in Section 42B^ snhsection (2), when, in the case of a trial by jury, 
any person is sentenced to death, any other person convicted in the 
same trial ivUh the person so sentenced may appeal on a matter of 
fact as tvell as a matter of law. 

Explanation .— alleged severity of a sentence shall, for 
the purposes of this Section, be deemed to be a matter of law. 


*(Code of 1882 — S. 418— Same as sub'section 1 aod E^cplaoation.) 


271. 


(Code of 1872— S. 271, Paras. 2 and 3.) 


The appeal may be on a matter of fact as well as on a matter of law. 

If the conviction was in a trial by jury, the appeal shall be admissible on a matter 


of law only. 


(Code of 1861— S. 408.) 

408. • • • ’ 

Appeals in what cases If the conviction was on a trial by jury, the appeal shall be admis 

in trials b>j Jury or with sible on a matter of law only. 

assessors. 


Note 8. 
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Synopsis. 


Note No. 

Scope and applicability of the Section. 1 

Trial by jury. 2 


"On a matter of law only." 
Sub-section 2. 


Note No. 

3 

4 


Othei' Topics. 


Assessor case tried by jury. See Note 2, Pts. 2 
and 3. 

Inadmissible evidence or want of evidence — 
Question of law. See Note 3, Pts. 1 and 2. 
Legislative changes. See Note 4. 

Mis-direction — Non-direction — Matter of law. 
See Note 3. 

One charge by jury and another as assessors. 
See Note 2, Ft. 4. 

Petition to state illegalities. See Note 2, Pt. 5. 


Questions of fact in a jury case — When con- 
sidered by High Court. See Note 1, Pts. 5, 
6 and 7. 

Section inapplicable to assessor cases or to 
trial by Magistrates. See Note 1, Pts. 3 
and 4. 

Sufficiency of evidence— Question of fact. See 
Note 3, Pt. 3. 

Verdict of jury— Final on facts. See Note 2. 
Pt. 1. 


1. Scope and applicability of the Section. 

I'his Section provides that an appeal will lie on a matter of fad as 
well as a matter of law except where the trial is by jury in wliicli case an 
appeal will lie on a matter of law only. 

The Section applies ecjually to all criminal appeals, whether made by 
the Local Government against an acquittal or made by accused person against 
a conviction. 1 Thus, where in a jury case, the Local Government preferred 
an appeal against an acquittal on questions of fact, it was held that the appeal 
was incompetent.^ But in a case tried by a Judge with the help of assessors^ 
or by a Magistrate^ it is competent for the Local Government to appeal against 
an acquittal both on the question of law and on the question of fact. The 
Section does not, in any way, curtail the powers of the High Court to daxl with 
questions of fact as well, in a jury case, in a reference under Section 307® or 
under Section 374® of the Code. 

The Section does not apply to cases tried by a jury in a High Court 
or a Court of Session under the provisions of Chapter XXXIII of the Code. 
In those cases, under Section 449, infra, an appeal lies to the High Court on 


Section 418 — Note 1. 

1. (1938) 1933 All 535 (538) ; 1933 Cri Cas 808 ; 

55 All 689 : 35 Cri L Jour 3U0. Em- 
peror V. Sheo Dayol. 

(1904) 1 Cri L Jour 674 (678, 670) ; 17 C-P 
L B 75 (92), Emperor v. Mt. Gnihi. 
(1936) 1936 Oudh 108 (110) : 36 Cri L Jour 
1467 (M69): 1936 Cri Gas 107, A'w- 
peror v. Tchri. 

2. (1884) 10 Cal 1029 (1030). Govt, of iJetKjnl 

V. Pareimefihwnr 

[See (1936) 1036 Ontlh 108 (110) : 36 
Cri L Jour 1467 (1469) : 1936 Cri Cas 
107. Emperor v. Tehri. No point 
other than oue of law allowed to bo 
raised on oitbor side at boat ing of 
appeal.] 

3. (1930) 1033 All 335 (.0-38) : 1033 Cri Cas 808 : 

55 .Ml 689 : 35 Cri L Jour OGO, Em- 
peror V. Shen ])nyni. 

4. (1009) 10 Cri L Jour 499 (500) : 4 Ind Cas 

124 (Oal), Govt, of Bentjnl v. Gannno. 
(1917) 1917 Cal 687 (687) : 17 Cri L Jour 9, 


Deputy Leyal Uanembr oncer, liekor 
V. Slalukdhari Singh. 

5. (1887) 9 All 420 (424. 425). Queen v. 

Mncnrdty. 

(1917)1:jI 7 AU 173 (175) : 3i) All 34ft : 18 
Cri L Jour 491, I hf'»nn intuUm v, 
I'Jvfpt'ror. 

(1928) 1928 All 207 (210, 211) : .50 All G25 : 

29 CriL .Tour 3.53, Emperor v. Shern. 
(1873) 20 Suth W li Or I (.j), Queen v. 
Ko(*fi Joicth 

(192,5) 1925 Lah 401 (402) ; 6 T. ih 9.8 ; CO 
Cri b Jour 1211, (Uov'r. v.JJi'nal 
Pnrshad. 

6. (1897-98) 2 Cal W N 49 {.50g v. 

('hairndhari 

(187.)) 19 Suth Vi It t'r .,7 I-";'), Queen v. 

Jaff a- Ali. 

(1921) 1921 c'.l r,-.'.:, t 628 ) ; 20 Cri b Jour 5, 
U(ty rnu!laf'. •SbeiKh v. Emperor 
(1021) 1921 Sin.l til {<{■., 67) ; Ir. Sind b U 
103 ; 23 Cri h Jonr 33 (Kii). Oitl v 
K'k Ot rvr. 
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Sec. 418 
Notes 
1—2 


a matter of fact as well as a matter of law. See Section 449 and the following 
cases.’ 

The Section does not confer a right of appeal from the verdict and 
judgment in a trial held at the Sessions of the High Court.® 


2. Trial by jury. 

An appeal, under this Section in cases tried by jury lies on matters 
of law only and the Appellate Court cannot go into the facts of the case.i® 
Where facts are in issue the verdict of a jury is absolutely final and must 
be given effect to. The Section jealously guards the right of the accused 
to the finality of the verdict of the jury; so that an Appellate Court, caai- 

not, by going into a question of fact substitute its own opinion for the verdict 

of the jury.^ 

The words “where the trial was by jury" mean “where the trial 

was in fact held by jury" and not “where the trial ought to have been held 

by jury” and therefore where the accused was tried by a jury in a case which' 
ought to have been tried with the aid of assessors, trial will be treated as one 
by a jury and no appeal lies except on a matter of law.^ The contrary view 


7. (1925) 1925 Lah 401 (402) : 6 Lah 98 : 26 
Cri L Jour 1241, Croton v. Bimal 
Parshad. 

(1925) 1925 Rang 239 (240) : 3 Rang 220 : 
26 Cri L Jour 1371, Zagriya v. Em- 
peror. 

(1925) 1925 Sind 249 (252) : 19 Sind L R 
809 : 26 Cri L Jour 562, Saji Khuda- 
bux V. Emperor, 

8 (1935) 1935 Rang 67 (69) : 13 Bang 104 : 86 
Cri L Jour 595 : 1935 Cri Cas 167 
(FB), U. W. Scott V. Emperor. 

Note 2. 

Ia(i866) 6 Sutli W R Cr 1 (1), Queen v. 

Girishchander Bundoo. A person 
tried by a jury is entitled to an 
appeal on the facts if the oSence 
committed before the passing of the 
Penal Code. 

1 (1917) 1917 All 173 (175, 176) : 39 AW 348 : 

18 Cri L Jour idl, IJcarammuddtn 

V. Emperor. 

(1894) Ratanlal 730 (732), Queen v. 

Balappa. 

(1901) 25 Bom 680 (689, 692), Emperor v. 

ParbhusanJiar. 

(1919) 1919 Cal 514 (5X8) : 46 Cal 895 : 20 
Cri L Jour 324, Ramachandra Das 
V. Emperor. , ^ , 

(1884) 10 Cal 1029 {lOZO), Govt, of Bengal 
V. Parameshwar MuUick. 

(1894) 21 Cal 955 (976. 977), Wafadar Khan 
V. Queen. 

(1897) 25 Cal 230 (231), AH Faker v. Queen. 
(1911) 12 Cri L Jour 193 (195) : 10 Ind Cas 
684 (Cal), Rashidaezaman v. Em- 
peror. 

(1865) 2 Suth W R Cr 5 (5), Queen v. 
Qopaul Dass. 

(1865) 3 Suth W R Cr 58 (58), Queen v. 

Chukkttn. , ^ 

(1866) 5 Suth W R Cr 40 (40), Queen v. 
Utillodhun. 


(1867) 8 Suth W R Cr 3 (3), Queen v. Mus- 
sammat Bhoodua. 

(1870) 13 Suth W R Or 26 (26), Queen v. 
Skuruffooddeen. 

(1871) 16 Suth W R Cr 19 (20), Queen v. 
Rullon Dass. 

(1872) 18 Suth W R Cr 45 (46), Queen v. 
Nidhuram Bagdee. 

(1890)14 Mad 36 (37, 38), Queen v. Chinna 
Tevan. 

(1884) 2 Weir 488 (488), In re Govt. Pleader. 
(1931) 1931 Oudh 171 (171) ; 1931 Cri Cas 
443 : 6 Luck 705 : 32 Cri L Jour 858, 
Mangal Singh v. Emperor. 

(1934) 1934 Oudh 122 (122) : 35 Cri L Jour 
502 : 1934 Cri Cas 427, Shubrati v. 
Emperor. 

(1931) 1931 Pat 379 (381) : 11 Pat 143 : 1931 
Cri Cas 907 : 32 Cri L Jour 1197, 
Aghore Dutta v. Emperor. 

(See also (1898) 2 Cal W N 702 (718), 
Queen v. Bhairala Chunder. 

(1928) 1928 Mad 1186 (1189) : 51 Mad 
30 Cri L Jour 317, Veerappa Qoun- 
dan V. Emperor.'i 

2. (1901) 25 Bom 680 (688 to 694), Emperor v. 
Parbhusatikar. 

(1933) 1933 All 128 (129, 180) : 55 All 68 : 
1933 Cri Cas 283 : 34 Cri L Jour 441, 
Dakhni v. Emperor. 

(1899) 23 Bom 696 (697), Queen v. Jcyram 
Haribhai. 

(1909) 10 Cri L Jour 80 (31) : 33 Bom 423, 
illavsinj; Bcchar v. Emperor. 

(1926) 1926 Bom 134 (185) : 27 Cri L Jour 
650, Emperor v. Qolalichand Dosajt. 
(1931) 1931 Mad W N 129 (180), Ramanna 
V. Emperor. 

(1903) 26 Mad 243 (246, 248), PatH- 

kadan Ummartt v. Emperor, {Per 
Bhashyam Ayyangar, J., contra, 

Benson,!.) _ . , 

(1885) 9 Mad 42 (48, 44), Queen v. Laksh- 
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held in the undermentioned decisions^ can no longer be considered to be good 
law. 

Where an accused person is tried on one charge by a jury and another 
charge by the Judge, with the aid of the same jury as assessors, an appeal 
will lie against conviction on the latter charge on a question of fact as well 
as on a question of law.'* As appeals in cases tried by a jury can only be on 
a point of law, every petition of appeal should state, distinctly, in what res- 
pect, the law has been contr^ivened. It is not for the Court, to hunt through, 
the records and find out any illegality that may arise.® 

3. *‘On a matter of law only." 

A misdirection or non-direction by the Judge to the jury is a matter of 
law. If the verdict has been influenced by evidence, which was inadmissible 
or proceeds on no evidence at all, this is again a matter of law.^ But the 
misreception of inadmissible evidence which has not influenced the verdict, 
does not vitiate the trial.^ 

The sufficiency or otherwise of evidence is not a matter of law; 
whether the jury believes the evidence to be sufficient or not is a pure question 
of fact.^ 

The "explanation" to the Section recognises another matter of law, 
namely the alleged severity of a sentence.** See also the undermentioned cases.® 

4. Sub-seotion 2. 

This sub-section was added in 1923. Before that it was held in a series 


mana. 

(1930) 1930 Mad W N 776 (776), Karuppa 
Thevan v. Emperor. 

[See also (1898) 25 Cal 555 (557), 
tiurja Kumari v. Queen. 

(1879) 4 Cal L R 405 (408), Dhoonalh 
Dey, In re.') 

3. (1870) 14 Suth W R Cr 82 (32), Queen v. 

Abdool JCurreem. 

(1872) 18 Suth W R Cr 59 (59), Queen v. 
Narhoo. 

(1875) 24 Suth W R Cr 30 (30), Queen v. 

Doorga Churn Shome. 

(1378) 3 Cal 765 (766), Evipress v. MoJiim 
Chunder jRai. 

(1898) Ratanlal 961 (962), Queen v. Lclbu. 
(1896) 20 Mad 243n (243n) : 6 Mad L Jour 
14 (16), Mutkusatny Pillai v. Queen. 
(1888) 1888 Pun Re Cr No. 18 (p. 33). Skil- 
ling V. Empress. 

4. (1918) 1918 Mad 821 (822) : 18 Cri L Jour 

340, Karuppa Goundan v. Emperor. 

5. (1864) 1 Suth W R Cr 21 (21), Queen v. 

Qopaul Bhereewala. 

Note 3. 

1. (1930) 1930 All 24 (26) : 31 Cri L Jour 33 : 

1930 Cri Cas 40, Emperor v.Moham' 
mad. 

(1903) 27 Bom 626(632), Eynperor\. Vaman 
Shivratn Damle. 

(1807) 7 Suth W R Or G (6), Queen v. Chand 
Dagdee. 

(1871) 15 Suth W R Cr 46 (47), Queen v 
Dakar AU Kahar. 


(1890) 17 Cal 042 (667), Queen v. O’Hara. 
(1932) 1932 Cal 295 (296) : 33 Cri L Jour 
477 : 1932 Cri Cas 264, Oolam Asphia 
V. Emperor. 

(1916) 1916 Mad 851 (854) : 39 Mad 449 : 
16 Cri L Jour 294, Annnri Muthi' 
riyan v. Emperor. 

2. (1914)1914 P 0 155 (164): 15 Cri L Jour 

326 (P C), Ibrahim v. Emperor. 
(1930) 1930 Pat 247 (251) : 9 Pat 474 : 31 
Cri L Jour 721 : 1930 Cri Cas 520, 
Sohrai Sao v. Emperor. 

3. (1865) 2 Suth W R Cr 3 (3). Queen v, 

Aluddun Sirdar. 

4. (1031) 1031 Oudh 171 (171) : 6 Luck 705 : 

1931 Ori Cas 443 : 32 Cri L Jour 858, 
Mongol Singh v. Emperor. 

(1925) 1925 Rang 239 (240) : 3 Rang 220 : 
26 Cri L Jour 1371, Zagriya v. Em- 
peror. 

5. (1928) 1928 Cal 827 (828) : 30 Cri L Jour 

54, Abditl Darik v. Emperor. Jury 
practically abdicating their func- 
tions in favour of tho Juilgo — Re- 
trial ordered. 

(1930) 1930 Cal 130 (131); 1930 Cii Cas 130: 
81 Cri L Jour T71, Gain 

Mistry v. Emperor. It is a question 
of fact whether .a statement made 
to a police ofiiccr in tho course of 
an investigation comes under S. 162 
or is mide by way of complaint to 
commence an investigation under 
S. 154. 
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Seo. 418 of cases 1 that where in a trial by jury, of several accused, one of the accused 

Note 4 was sentenced to death and others to lower punishments, and all of them ap- 

pealed, the High Court, on a reference under Section 374 in respect of the 
person sentenced to death, could go into the facts, but in dealing with the 
appeals of other persons, they must be confined to matters of law and could 
not enter into the facts. This anomaly has been removed by the insertion of 
this sub-section which provides that when in the case of a trial by jury, one 
person is sentenced to death, and another to lower punishment, the second 
accused may appeal on a matter of fact as well as on a matter of law.* 


Seo. 419 


4 1 9 .* Every appeal shall be made in the form of a 
» , , petition in writing presented by the appellant 

Petition of appeal. i. • i j j i j*.. ■, n 

or his pleader, and every such petition shall 
(unless the Court to which it is presented otherwise directs) be 
accompanied by a copy of the judgment or order appealed against, 
and, in cases tried by a jury, a copy of the heads of the charge 
recorded under Section 367. 


Synopsis. 


Note No. 


Scope of the Section. 1 

Copy of judgment to accompany. 2 

Who can present petition of appeal. 3 

Presentation to be in person. 4 

To whom appeal should be presented. 5 

Contents of petition. 6 


Form of petition. 

Withdrawal of appeal. 
Limitation. 

Stamp. 

Petition in non*appeaIable cases. 
Territorial jurisdiction. 


Note No. 

7 

8 
9 

10 

11 

12 


Other Topics. 


Absence of completed judgment. See Note 2, 
Pt. 1. 

Accused to be asked of their intention to ap- 
peal. See Note 9, Pt. 12. 

Accused with conflict — No appeal bj’ same 
pleader. Seo Note 3. Pt. 6. 

Additional points by supplementary petition. 
See Note 6, Pt. 8. 

Allegation against capacity of jurors — Affidavit 
in time to file counter-affidavit before 
hearing. Seo Note 7. Pt. 5. 

Appeal out of time. Seo Note 9, Pts. 3 to G. 

'{Code of 1882 


Copy in prisoner’s own language — Sufficient* 
See Note 2. F-N (la). 

Copy of diary orders— Time not excluded. See 
Note 9, Pt. 9. 

Dispensation with copy of judgment. See 
Note 2, Pts. 3 to 5. 

Eight annas stamp for judgment copy. See 
Note 10, F-N (2). 

Extradition Act — Mysore Besident*s Court 
appeal out of time admitted. See Note 9, 
Pt. 11. 

S. 419 — Same.) 


Copy of judgment to 
accompany petition. 


Copy of judyntent to 
accompany petition. 


(Code of 1872— S. 275.) 

275. Every petition of appeal shall be accompanied by a copy 
of th^ judgment or order appealed against. 


(Code of 1861— S. 416.) 

416. Every petition of appeal shall be accompanied by a 
of the sentence or order appealed against. 


copy 


Note 4. 

1. (1893) 2 Cal W N 49 (53), v. Chatra- 

dhari Qoala. 

(1873) 19 Suth W R Cr 57 (57), Queen v. 
Jaffir AH. 

(1924) 1924 Cal C25 (628) : 26 Cri L Jour 5, 
JlassennUn Sheikh v. Emperor. 
(1921) 1921 Sind 84 (86, 87) : 15 Siud L R 


103 : 28 Cri L Jour 33, Qttl v. Fm- 
peror. 

2. (1933) 1933 Cal 426 (429): 34 Cri L Jour 
533 : 1933 Cri Cas 624 (S B), Em- 
peror v. Asraf Ali. 

(1932) 1932 Pat 302 (302. 303) : 84 Cri L 
Jour 83 ; 1932 Cri Gas 774, Emperor 
v. Pashhehari LaL 
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False Btabemeal in appeal pebition — No 
offence. See Note 6, Pt. 

Form of appeal applicable to jail appeals also. 
See Note 1, Pt. 1. 

Form even if no grounds. See Note 7, Pt. 1. 

Illegalities in a trial by jury. See Note 6, Pt. 2. 

Irrelevant or scandalous matters about trial 
Judge. See Note 6, Pt. 1. 

Legislative changes. See Note 3. 

Limitation in civil and criminal appeals. See 
Note 9. 

Limitation Act Section 5 and Section 423 of 
Code. See Note 9, Pt. 10. 

Hemo of appearance. See Note 3, Pt. 7. 

No verification of appeal petition needed. See 
Note 7. Pt. 2. 

Non'mention of plea in memo of appeal — 
Allowed if whole trial vitiated. See Note 


6, Pt. 5. 

Putting in petition box — No presentation. See 
Note 4, Pt. 1. 

Rejection of appeal for want of copy of judg* 
ment. See Note 2, Pt. 2. 

Right of appeal — Privilege — * Can be waived. 
See Note 8. 

Section 12, Limitation Act. See Note 9, Pbs. 
7 to 9. 

Section 29, Limitation Act, and special or 
local law. See Note 9, Pts. 5 and 6. 

Sending by post. See Note 4, Pts 2 and 3. 

Single judgment in joint trial of several ac* 
cused — Single or separate appeals. See 
Note 7, Pts. 3 and 4. 

Three accused — Appearance by a pleader — 
Presentation by another pleader for one 
accused only. See Note 3, Ft. 5. 


1. Scope of the Section. 

Section 420, infra, deals with the presentation of appeals from jail. 
This Section is general and prescribes the form in which a petition of appeal 
whether from jail or otherwise, is to be presented.^ 

Where an appeal is presented through the officer in charge of the jail 
under Section 420 below and is dismissed summarily under Section 421, no 
fiu*ther appeal can be brought under this Section.^ Nor does an appeal lie 
from the order of the High Court, dismissing the previous appeal under 
Section 421.® 


See. 419 
Notes 
1—2 


2. Copy of judgment to accompany. 

Every petition of appeal should normally be accompanied by a copy 
of the judgment. The absence of a complete judgment in the record is, 
however, not a ground for refusing to entertain the appeal.^ 

Where a petition of appeal is not accompanied by- a copy of the judg- 
ment, the appeal may be rejected.® 

The Court may, however, in its discretion in proper cases dispense with 
the copy of the judgment.® Where three accused preferred a joint appeal 
with a single copy of judgment but furnished stamps necessary for three sepa- 
rate copies of judgmcMit. it was held tliat the Court should in e-xercise of the 
discretion dispense with separate copies of judgment and hear the appeal. ** 
Similarly, where the full order appealed against was furnished along with 
one ot the connected applications, it was lield tliat the production of the judg- 
ment in the other applications, might be dispensed with.® 


Section 419 — Note 1. 

1. (1891) 13 All 171 (170) (F B), Empress v. 

Pohpi. 

2. (1935) 1935 Pat 426 (427) : 37 Cri L Jour 58; 

14 Pat 392 : 1935 Cri C.is 1123, Petn 
Mahton v. Emperor. 

3. (1935) 193.5 Pat 42G (427) : 37 Cri L .Tour 58; 

14 Pat 392 : 1935 Cri Ca.s 1123, Pern 
yiahlon V. Emperor. 

Note 2. 

la [See (1874) Ratanlal 82 (82, 83). Surat 
Se-i&ions Judge’s Letter No. 1120. 
Copy in prisoner's own language is 
sufficient.] 


1. (1879) 2 Weir -138 (439), Uujh Court Pro- 

cccdinfjs. 2Slh Awjust 1879, Kv. 1351. 

2. (1034) 1934 All 200 (207) : 1934 Cri Cas 254; 

56 All 299; 35 Cri L Jour 441, 
Bansgopat v. Emperor. 

3. (1029) 1929 Lah Gll (GM. 015): 30 Cri L 

Jour 2.35 : Ori Cas 183, Par- 

uiajiand v. I\Iahan Jjal. 

4. (1903) 5 Bom L R 704 (701), Emperor v. 

Sitara •/. 

5. (1920) 1029 Lr/u 614 (614) : 30 Cri L Jour 

•235 ; 10'29 Cii Cas 183, 2’unjiu«n«d 
V. Mohan Lai. 
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Sec. 419 
Notes 
3—6 


3. Who can present petition of appeal. 

Under the Code of 1872, there was no specific provision as to who 
should present an appeal and it was held that any person authorised by the 
appellant can present it.^ Under the Code of 1882 and the present Code only 
the appellant or his pleader can make such presentation. The word “pleader” 
includes a mukhtear appointed with the permission of the Court and he is 
entitled to present an appeal^ on behalf of his party. Presentation by a 
pleader’s clerk is considered equivalent to a presentation by the pleader and 
is valid.® But a person who is not a pleader's clerk and one over whose conduct 
and action, he has no control, has no power to present an appeal on behalf of 
the party.** Where a petition of appeal on behalf of three accused was signed 
under a vakalat by their pleader, but the presentation was made by another 
pleader who had a vakalat only from one of the accused, it was held that the- 
appeal should be treated as properly presented.® 

Where two accused have conflicting interests they should not appeal 
by the same pleader.® 

It is not necessary that a vakalat should be filed. A memo of appear- 
ancc is sufficient to validate a presentation.'^ 

4. Presentation to be in person. 

The presentation of a petition of appeal should be made in person, 
A petition put into a petition box kept for the convenience of the parties 
cannot be recognised for the reason that it could have been deposited there 
by a third party. ^ Nor can a petition be sent by post.^ Where, however, the 
District Magistrate proceeded to treat a petition sent by post as if it was duly 
presented, it was held that it should not be dismissed without giving the pe- 
titioner an opportunity of being heard.® 

5. To whom appeal should be presented. 

No specific provision has been made by the Code as to the person to 

whom an appeal is to be presented, and the question therefore has been 
held to be merely one of administrative convenience and a presentation to an 
Officer of the Court, such as a bench clerk or to one of the Judges is not 

invalid.^ 

6. Contents of petition. 

A petition of appeal should not contain irrelevant, defamatory and 
scandalous expressions concerning the trying Magistrate. If it does, it will be" 

Note 3. 

1 (1877) 1 Mad 304 (304), In re S^thha 

2 ! (1881) 0 Bom li Iniperatrix y. Shivram 

Gundo. 

(1911) 12 Cri L Jour 118 (118) •• 4 Sind L R 

195, Topanmal Sethmal v. Emperor. 

3. (189C) 20 Mad 87 (87), Empress v. Karuppa 

Udai/cn. 

(1894) 2 Weir 4C9 (469), In re Gudiyati 

Samuel. 

4. (1897) 21 Mad 114 (115), Empress v. 

6. (1897) 2 Weir 470 (471), In re Muthu, Mcra 

Levai. 

6. (1890) 1890 Pun Re Cri 13, page 25 (26), 

Hira v. Empress. 

7. (1924) 1924 Mad 192 (192) : 25 Cri L Jour 


73. In re Slanikonda Lingayya. 
(1926) 1926 Pat 296 (297, 298) •• 27 Ori L. 
Jour 666, Subda Santal v. Emperor. 

Note 4. 

1. (1896) 19 Mad 354 (855), Empress v. 

devayija. 

2. (1891) 15 Mad 137 (137), Empress v. 

Arlappa. 

(1884) 2 Weir 467 (468), In re Venliata 
Konda Rcddi. 

3. (1689) Ratanlal 464 (464, 465), Empress v. 

Bhagxoan. 

Note S. 

1. (1916) 1916 Mad 110 (111) : 39 Mad 527 ; 16. 
Cri L Jour 593 (F B), Public PrO' 
secutor y. Kottaparambaih. 
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return€d for expunging the objectionable matter.^ 

In cases of trial by jury, the appeal can only be on a point of Jaw and 
the appeal petition should state clearly what points of law have been contra-, 
vened 2 

Where an appellant who has not got all necessary copies when present- 
ing an appeal reserves to himself liberty to bring forward additional points of 
appeal afterwards, it is perfectly regular under such circumstances to raise 
such additional points by a supplemental petition'.^ 

A false statement made in a petition of appeal will not render the 
appellant liable for prosecution for makuig such false statement.^ 

When it is contended tliat an alleged illegality or error vitiates the 
whole trial, such a plea, though not taken in the memorandum of appeal, will 
be allowed to be raised at the hearing of the appeal.® 

7. Form of petition. 

Even if the prisoners wish to state no grounds for their appeal, still 
their appeal, must, according to law, be in the form of a petition. ^ There is 
no provision of law which requires the petitioner to verify the j)etition of appeal.- 

Where appeals are filed by several persons convicted by a single 
judgment in a joint trial, they should, according to the Judicial Commissioner’s 
Court of Nagpur, be made separately.^ The practice in the Chief Court of 
Oudh seems to be that such persons can file a single appeal with a single copy 
of judgment.** 

Where the memorandum of appeal alleges that one of the jurors was 
liard of hearing, another ignorant of English and unable to follow the argu- 
ments in Court, such facts should be supported by an affidavit before the appeal 
comes on for hearing in time so that the Crown could make the necessary 
enquires and file counter affidavit.® 


8. Withdrawal of appeals. 

Every privilege given to a party by the law may be waived at the 
option of that party. A right of appeal is a privilege given by law and the 
l>arty concerned is at liberty to insist on, or to abstain from, the exercise of 
that right. So the appellate Court ought not to refuse to allow the withdrawal 


of an appeal before it is admitted if the 

Note 6. 

1. (1880) 15 bom 4S8 (480, lOU. In rc Clive 

Durant. 

(lOOG) 3 Cri L Jour 37C (370) : 20 M:i<l 100, 
Surynnarayana v. Km I'cror . 

2. (18G4) 1 Suth W R Cri 21 (21). Kmi>ress v. 

Gopaul Bhcrvewalla. 

3. (1871) 8 liom II C R Crown Ca-s 12G (13C.). 

V. Kashinalh. 

4. (1870) 18'70 Pun Ro Cri No. 17 (p. 4G), 

Ghanni/a v. Iimprcss. 

(1881) 1881 Van Ro Cri No. -U (p. 103), 
Emj/ress v. Sunt Lai. 

(1800) 12 Mild 451 (453), Empreii v. Sub- 
laijya. 

(1028) 1028 P.\t 574 (577) ; 20 Cri L Jour 
G13, .l»n’r ,l/» v. Dukhan Mo}nin. 

5. (1031) 1031 Oudh 113 (113) : 0 Luck 38G : 

1031 Cri Cap 273 : 32 Cri L Jour 01, 


party so desires.^ but it cannot be said 

ItiDfi fjn/itan w IhuiH'ror, 

Note 7. 

1. (1S70) 13 Suth W R Ci'i 6y (00), h^ttiprcss v. 
Xollo if opal Daulit. 

•i. 1370 Pun Ko Cri No. 17 (p. 40), 

Ohamn/a v. Empress. 

(ISSO) 12 Mild 151 (453), Empress v. 
bayyn. 

3. (1027) 1027 Nag 48 (48): 27 ('ri f.. Jour 1002. 

Maharaj Sinyh 0*'KU v. E)r ju ror. 

4. (1017) 1917 Oudh 320 : 18 Cri L Jour 

512, ^{l. V. E fn pttror. 

5. (1932) 1032 Pal :J02 (.!03) : 1032 Cri Cas 771: 

31 Cri /i Tour SJ, Emjtcror v. IlasJf 
bchiXri K. 

Note 8. 

1. (1S70) 5 Cal L I? 372 (373), In rc Chundcr- 
K^xlh J)eh. 
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Sec. 419 that the appellate Court has no right to decide on the merits where the pe- 

Notes tition to mthdraw was made at the last moment after the appellate Court had 

8 — 9 perused or had heard the evidence read.^ 

9. Limitation. 

All the convicts have a right of appeal once, but such right of appeal 
is subject to the law of limitation.^ The law of limitation is to be applied 
strictly and as strictly to criminal appeals as to civil appeals. No distinction 
is drawn in the Limitation Act between criminal appeals and civil appeals 
except in the period within which the appeals have to be presented. Art. 155 of 
the Limitation Act provides 60 days for appeal to the High Court against an 
order of the Sessions Judge.^ An appeal preferred out of time without any 
explanation for the delay may be rejected at once.^ The fact, that one of 
several persons convicted jointly was acquitted on appeal, is sufficient 
cause for admitting the appeals of others out of time.*^ 

Where the conviction is under a special or local law such as the Ordinance 
of 1931 which prescribes a special period of limitation for appeals against 
conviction by a special Magistrate, in view of Section 29 of the Limitation Act, 
Section 5 thereof cannot be applied to extend the time prescribed by the Ordi- 
nance.^ By reason of Act X of 1922 which became law on 5th March 1922, 
Sections 4, 9 to 18 and 22 of the Limitation Act are applicable to proceedings 
under any special or local law in so far as, and to the extent to which they 
are not expressly excluded by such law. So the time requisite for obtaining 
a copy of judgment can be deducted even in an appeal from a conviction imder 
an Ordinance. But Section 5 of the Limitation Act is not one of the provisions 
the application of which is extended by Act X of 1922 to proceedings under 
a local or special law. Therefore Section 5 of the Limitation Act cannot be 

applied to such cases.® 

The time requisite for obtaining a copy of the judgment or order ap- 
pealed against should be deducted under Section 12 of the Linutation Act."^ 
In the case of appeals from jail, the time taken in forwarding applications for 
copies on behalf of intending appellants in jail and in transmission of such 
copies to the jail as well as the time taken for the actual preparation of copies 
in the office of the Court by which the judgment or order was passed is to be 
included in "the time requisite for obtaining the copy of the judgment.®” But 
time for obtaining copy of the Diary orders is not to be e.xcludcd.® 

The power to e.xcuse delay in presenting an appeal is no t one of the 

2. (1880) 6 Cal LB, ^27 (^29), DivarhaManjhee, 

In re. 

Note 9. 

1. (1870) 2 All 336 (338), Empress v. Murli. 

2. (1891) 1891 All W N 10 (10). Empress v. 

Bhoni Bam. 

3. (1866) 5 Suth W R Cri 40 (40), Empress v. 

Hullodhur v. Ghose. 

(1925) 1925 Mad 709 (709) : 26 Cci L Jour 

1110. J anilaramayya v. Nimma- 
gadda Brahmayya. Crimiual appel- 
late Court can excuse delay and 
admit appeal after expiry ot limita- 
tion but cannot doso if thereare not 
sufiiciont reasons. 

4. (1871) 1871 Pun Re Cri No. 7 (p. 9). Crown 


V. Mohained Bux. 

5. (1933) 1933 Cal 132 (133) : 1933 Cri Cas 193; 
60 Cal 618 : 34 Cri L Jour 299. 
Manmathanath Biswasv. Emperor. 

G. (1923) 1928 Mad 95 (95) : 24 Cri L Jour 89, 
Mittoor Moidecn Bajee, In re. 

7. (1884) 10 Cal 642 (648), In re Jhabbu Singh. 

1888) 1888 Pun Re Cri No. 5 fp. 9), Gham- 
man v. Empress. 

(1371) 6 Mad H C R 349 (850), In re Toti 
Chengan. 

8. (1886) 9 Mad 253 {259), Empressw Lingaya. 

9. 1025) 1925 Rang 239 (240) : 3 Rang 220 ; 

26 Cri L Jour 1371, Zagriyei v. Em- 
peror. 
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powers conferred by Section 423, infra, on the appellate Court.^® Where the 
Code does not apply to an appeal (as where it is made to the High Court from 
the Resident’s Court of Mysore under the Extradition Act — vide Gazette of 
India Notification No. 2252, dated 7th August 1883, and No. 178- J, dated 23rd 
September 1874) an appeal can be admitted even though made beyond the 
lime prescribed. 

In order to prevent delay in furnishing a copy of a judgment due to 
remoteness of the Court from jail, the Magistrate should ascertain from the 
convicted prisoners whether they desire to appeal or not, and, if they do, should 
transmit a copy of the judgment along with them to jail.^- 

10. Stamp. 

The appeal petition presented by a pleader on behalf of an ap- 
pellant in duress need not bear a Court-fee stamp as per Clause 17 of Section 19 
of the Court-fees Act.^ The appellants, who are not in custody, cannot take 
advantage of the unstamped copy of the judgment of the lower Court which the 
appellants who were in prison were entitled to rise. Those appellants, who 
were not in custody, must affix the necessary stamp.^ 

11. Petition in non. appealable cases. 

Though a petition has been filed as an appeal, where no appeal lies, 
the High Court can deal with it as in revision.^ 

12. Territorial jurisdiction. 

Appellate jurisdiction existing at the time of presentation of an appeal 
is not lost by the subsequent transfer of territory.' 

420.* If 11*6 appellant is in .-jail, he may present his 

petition of appeal and the copies accompanying 
appeTunUn jair Same to the officer in charge of the jail, who 

shall thereupon forward such jietition and copies 
to the proper appellate Court. 

• {Code of 1882-S. 420— Same.) 

(Code of 1872— S. 277.) 

277. If the party appealing be in jail, be shall be at liberty to 
I'rocedure xilu'ii present bis petition of appeal and the copy of the judgment or 

lantinjail. order appealed against, to the Magistrate or oihur oJliccr in charge 

of the Jail, who shall thereupon forward the petition to the proper 

appellate authority. 


10. (1923) 1923 Mad 95 (9C) : 24 Cri L Jour HO, 

Mitloor MoiJeen Jlajcc, In rc. 

11. (1892) 15 Mad 414 (415), llaycs v. Chiis- 

tian. 

12. (1892-1S06) 1 Upp But Rul 129 (129), N.ja 

i’o Thaumj v. Empress. 

Note 10. 

1. (1918) 1918 Nag 125 (12C); 11 Nag L H 77 : 

19 Cri li Jour 494, Emperor v. 
Maroti Teli. 

(1924) 1924 Kang ICO UGO) : 1 Rang 510: 
25 Cri L Jour 277, In rc Court- fees 
Act, S. 10. 

2. (1882) 2 Weir 4C7 (167), In rc VenJiata 

Kondalieddi. Vide Notification G. O. 


dated Gth June 1873 stamp of S 
annas necessary. 

Note 1 1. 

1. '1905) 2 Cri L Jour 105 (106) (.Ml). Gaiju v. 
Emperor. 

Note 12. 

1. (1912) 13 Cri L Jour IGO (170) : .31 .\11 118, 

Emperor v. .Y.(r<.'.s7t Siwjh. 

(1911) 12 Cri L Jour iOl (401) : 33 All 573, 
Mahabir v. Emperor. Transfer of 
territory from British India after 
presenting appeal, jurisdiction of 
.ippcllate Court to hear appeal not 
gene. 
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Sec. 920 
Notes 
1—3 


Synopsis. 


Note No. 

Copies accompanying the same. 1 

Presentation to the officer in charge of 

the jail. 2 

Forward such petition and copies to 
the proper appellate Court.” 3 


it 


Limitation. 

Stamp. 

Appointment of counsel in appeals 
from jail. 


Note No. 

4 


Other Topics. 


Appeal presented to Jail ofi&cer — Good despite 
delay in transmission. See Note 2, Pt. 1. 

Appeal to High Court from appeals against 
orders of Sessions Judges — Procedure. See 
Note 3, Pt. 3. 

Appeals from jail — Not acrompanied by copies 
to be returned. See Note 1, Pt. 1. 

Application for copies by prisoner in jail — 
Duty of Magistrate to grant. See Note 1, 
Pt. 2. 

Calcutta High Court Criminal Circular — Ap- 


peal to High Court by pleader direct from 
appeals against appellate orders. See 
Note 3, Pt. 2. 

Communications of appeals to Sessions Judges 
— Direct and not through District Magis- 
trate. See Note 3, Pt. 4. 

Delay in filing appeal — Sufficient cause. See 
Note 4, Pt. 2. 

Facilities for preparation for jail appeals. See 
Note 2, Pt. 2. 

Vacation Judge can hear jail appeals. See 
Note 8, Pt. 1. 


1. Copies accompanying the same. 

See Notes to Section 419. 

A copy of the judgment should accompany appeals presented to jail 
officers under this Section in the same manner as an appeal under Section 419. 
Appeals not accompanied by such copies should not be foru-arded to the 
Appellate Court, but should be returned to the appellant.^ When a prisoner 
in jail applies through the Superintendent of the jail for a copy of judgment 
in order to prefer an appeal, it is the Magistrate's business to procure and 
forward the copy applied for, or to arrange that this should be done.^ 

2. Presentation to the officer in charge of the Jail. 

The presentation to the officer in charge of the jail is good and 

sufficient whatever delay there may be in forwarding the petition to the appel- 
late Court. 1 Every facility such as pen, paper and ink should be given to the 
prisoner in jail to enable him to prepare his petition.^ 

3. “Forward such petition and copies to the proper appellate Court.” 

.A. vacation Judge can hear and dispose of an appeal from jail.^ 
According to the Criminal Circulars issued by the Calcutta High Court the 
officers in charge of the jail should not forward petitions of appeal from 
prisoners to the High Court in cases in which sentences or orders have already 
been passed by an appellate Court on appeal. In such cases parties should 
apply to the High Court by motion made by a pleader in open Court.^ 

(Code of 1861— S. 418 — Materially the same as that of 1872 Code.) 


Section 420 — Note 1. 

1. (1867) 8 Suth W R Cri Cir 7 (7), Criminal 
Circular No. 9. 

i 2. (1892-1890) 1 Upp Bur Eul 5 (5, C), Maung 
- Za Kyc v. Empress. 

Note 2. 

1. (1890) 1890 Pun Re Cri No. 29 (p. 97), Mu- 
hammad V. Empress. 

(1892-1896) 1 Upp Bur Rul 129 (129), Nga 
Po Thauug v. Empress. 


(1892-1896) 1 Upp Bur Rul 130 (130), Baga- 
toati V. Empress. 

2. (1870) 13 Sutb W RCri 69 (69), Nitto Gopal 
Paulit, In re. 

Note 3. 

1. (1923) 1923 Mad 426 (428) : 46 Mad 382 ; 

24 Cri h Jour 439, K. Kunhammaa 
V. Emperor. 

2. (1809) 12 Suth W R Cri Cir 5 (5), Criminal 

Circular Memo, No. S o/1369. 



Appeals 


2079 


According to the said circulars, the petition of appeal against sentences or 
orders passed by the Sessions Judge presented to officers in charge of jails 
should be forwarded by such officers direct to the High Court, intimation of 
the fact being at once given to the Sessions Judge whose sentence or order is 
appealed against.® All communications from the officer in charge of the jail 
to the Sessions Judge relative to appeals of the prisoners to him should be 
made to the Judge direct and not through the District Magistrate who has 
no concern with the decision of the Sessions Judge in appeal and the appellate 
Court should certify its decision to the Magistrate from whose decision the 
appeal has been preferred and such Magistrate should inform the appellant 
in writing through the officer in charge of the jail, of the result of the appeal.** 

4. Limitation. 

The petition of appeal should be presented within the time allowed by 
law.* If there is sufficient cause for delay in filing an appeal by prisoner in 
jail it should be allowed.^ 

9. Stamp . — See Notes to Section 419. 

6. Appointment of counsel in appeals from jail. 

See the undermentioned case.* 



1 (1) On receiving the petition and copy under Sec- 

tion 419 or Section 420, the appellate Court 
safof“a™peai. shall peruso the same, and, if it considers that 

there is no sufficient ground for interfering, it 
may dismiss the appeal summarily: 


• (Code of 1882— S. 421— Same.) 


(Code of 1872— S. 278.) 

278. The appellate Court shall fix a roasouable time within which the uppollaut or 

bis counsel or authorized agent may appear, and it may reject the 
Hejection of appeal. appeal if, on a perusal of the petition of appeal and the copy of the 

judgment or order appealed against, and after bearing the appel- 
lant or Lis counsel or authorized agent if be appears it considers that there is no sufticient 
ground for questioning the correctness of the decision or for interfering with the sentence or 
order appealed against. 

Before rejecting the appeal the Court may call for and peruse all or .any part of the 
proceedings of the lower Court, but shall not be bound to do so. 


(Code of 1861 — S. 417.) 

417. It shall be competent to the appellate Court to reject the appeal if, on a perusal 

of the petition of appeal and the copy of the sentence or order 
Appellate Coxirt may re- appealed against, and after hearing the appellant or his counsel or 
ject petition of appeal. agent if they appear, the Court shall consider that there is no sufii- 

dent ground for questioning the correctness of the dedsiou or for 
interfering with the sentence or order appealed again.st. Before rejecting the appo.U, the Court 
may call for and peruse any part of the proceedings of the lower Court, but shall not be 
bound to do so. 


8. (1867) 8 Suth W U Cri Cir 5 (5) Criminal 
Circular Xo. 9 o/ 18G7. 

4. (1809) 12 Suth \V R Cii Clr 1 (1), Criminal 
Circular No. G of 1SG9. 

(18G9) 12 Suth W R Cri Cir (2). 

Note 4. 

1. (1867) 8 Suth W R Cri Cir 7 (7), Criminal 


Circular N-‘. lb 

2. (1890) 1890 Pun Re Cri No. 29 (p. 97), Mu 

Itammad v. i'Jm 2 >ri'ss. 

Note 6. 

1. (1927) 1027 Oudh 3G0 (375): 2 Luck G3i 
•29 Cri L Jour 120, Rjm I'rasad v 
Nmjnror. 
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Sec. 421 
Notel 


Provided that no appeal presented under Section 419 shall 
be dismissed unless the appellant or his pleader has had a 
reasonable opportunity of being heard in support of the same. 

(2) Before dismissing an appeal under this section, the 
Court may call for the record of the case, but shall not be bound 
to do so. 

Synopsis, 


Note No. 


Scope and applicability of the Section. 1 
"Shall peruse the same." 2 

"May dismiss the appeal summarily." 3 
"No sufficient ground for interfering." 4 

Right of appellant to be heard — Pro- 
viso. 5 


Note No. 

"May call for the record of the case" 


— Sub-section 2. & 

Judgment and record of reasons. 7 

Withdrawal of appeal. 8 

Review. a 

Revision* 

Appeal. 11- 


Other Topics, 


.\dmission of appeal— No bar to consideration 
of appealability later. See Note l,Pt. S. 

Appeal — Admission, as to one charge and re- 
jection to other — Undesirable. See Note 1, 
Pt. 6. 

.Appellant to be heard before dismissal as 
barred. See Note 2, Pt. 3. 

Appellant to show grounds for interference. 
See Note 4, Pt. 1. 

Applicability to appeals under S. 476-B. See 
Note 1, Pt. 5. 

Applicability to convictions and acquittals 
alike. See Note 1, Pt. 4. 

Co-accused — Summary rejection though ad- 
mission of appeal by the other. See Note 
3, Pt. 5. 

Dismissal for default —Review. See Note 9, 
Pt. 4. 

Disposal of appeal on merits even in the 
absence of appellant. See Note 2, Pt. 1. 

Dismissal under this Section and one unde*" 
S. 423— Difference. See Note 1, Pt. 2. 

Hearing before admission — If affects right of 
hearing after sending for records. See 
Note 6, Pts. 14 to 19. 

Hearing includes right of reply and reference 


to copies of evidence. See Note 5, Pts. 20 
and 21. 

Immediate dismissal of barred appeal. See 
Note 2, Pt. 2. 

No admission of appeal as to sentence only. 
See Note 1, Pt. 7. 

No alteration of sentence in dismissing ap- 
peal summarily. See Note 1, Pts. 9 to 11. 

No re-opening of whole appeal after consider- 
ed decision of some points. See Note 1* 
Pt. 8. 

No summary rejection after admission. See 
Note 1, Pt. 12. 

Notice of hearing to be given. See Note 5, 
Pts. 12 and 13. 

Review to be sparingly allowed. See Note 9, 
Pt. 5. 

Right of healing in jail appeals under S. 420. 
See Note 5, Pts. 1 to 5 ; Note 9, Pts. 2 
and 3. 

Sending for records— Not admission of appeal. 
See Note 6, Pt. 4. 

Summary dismissal — Remand on appeal 
therefrom. See Note 7, Pt. 4. 

AYhat is not reasonable opportunity of hear- 
ing. See Note 5, Pts. 6 to 8, 11 and 12. 

What is reasonable opportunity. See Note 6, 
Pts. 9 and 10. 


1. Scope and applicability of the Section. . . 

This Section gives an appellate Court, a summary power of disnussmg 

an appeal, if after perusing the petition and the copy of judgment, and if 
necessary the records and if after hearing the appellant or his pleader, it 
considers there is no sufficient ground for interference.' The essential differ- 
ence between the dismissal of an appeal under this Section and its dismissal 
under Section 423 is that, in the latter case the appeal is disposed of after 
(rial, whereas in the former, the Court by summarily dismissing it, refuses to 

Section 421 — Note 1. 


1. (1883) 5 All 38C (387), Empress v. SajUvan 
Lai 

(1881) 1881 Pun Be Cri No. 31, page 81 


(82, 83), Budruddin v. Epipress. 
(1920) 1920 Pat 663 (665) : 21 Ori L Jour 
609, Banchi Mandar v. Emperor. 
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iry it at all? Even where an appeal has been admitted, the Court is not Sec. 421 
precluded when it hears the appeal under Section 423 from deciding whether Note 1 
an appeal lies.® 

The provisions of this Section apply both to appeals presented under 
Sectio)! 417 against orders of acquittal and to other appeals'* including those 
under Section 476-B.® 

The appellate Court while acting under this Section cannot dispose of 
tlie appeal piece-meal. So where an appellant was convicted at one trial on two 
separate charges, and the appellate Court admitted the appeal with regard to 
one charge and summarily dismissed the appeal with regard to the other, it 
was held that the procedure, though not illegal, was unusual and undesirable.® 

Nor can the appellate Court admit an appeal with restrictions. Thus 
it cannot admit an appeal with regard to sentence only. The whole appeal 
will be open to consideration for the final hearing.*^ 

But it has been held that where the other points, have been six:cifically 
considered and a definite order of dismissal on other points has been passed, 
the whole appeal cannot be re-opened again.® 

While summarily dismissing an appeal under this Section, an appellate 
Court cannot alter® or enhance^® or reduce** the sentence. 

An appeal once admitted under this Section, cannot be dismissed 
summarily.*® 

Unless an appeal is dismissed summarily, the appellate Court is bound 
to issue notice under Section 422 and to send for the record of the case under 
Section 423.*® 

The dismissal of an appeal iemporarily, as for instance, the dismissal 
of an appeal till the decision of a civil suit is unknown to law. If necessary 
the appellate Court can postpone the decision of an appeal in a proper case.*** 

2. (1892) C C P L R Cri 24 (20), Empress v. 

Patiram. 

3. (1913) U Cri L Jour 254 (254) : 40 Cal 031. 

Asii Sheihh v. Emperor. 

4. (1875) 1 .Ml I (5), Queen v. U. Gholam. 

5. (1931) 1931 Cal 3 (4) : 53 Cal 402 : 1931 Cri 

Cas 35 : 32 Cri L Jour 325, ^{aho^ 

med BoyctuUa v. Emperor. 

(1934) 1934 Mad 473 (474) : 57 Mad 1101: 

1934 Cri Cas 799 : 35 Cri L Jour 

1134, Nagu Servai v. Emperor. 

(1931) 1931 Pat 144 (144): 32 Cri L Jour 

735 : 1931 Cri Cas 300, ISydinath 

Giri V. Emperor . 

0.(1927) 1927 Raufi 230 (210) : 5 Rang 271 : 

28 Cri L Jour 705, L. M. Isinntl v. 

King- Em peror. 

7. (1014) 1914 Cal 270(277) : 14 Cri L Jour 185 

(480) : 41 Cal 400. Nafar Sheikh v. 

Emperor. 

(1925) 1925 Pat 453 (151. 455): 4 P.it 254 : 

20 Cri L Jour 802, Gnya Stmjh v. 

Em peror. 

(1031) 1931 Pat 351 (351): 32 Cri L Jour 

1017: 1931 Cri Cas 799, Pijhn v. 

Emperor. 

8. (1933) 1933 Pat 38 (39) : 11 Pat 097 : 1933 

Cri Cas 54 : 34 Cri L Jour 118, Kul- 


dip Das V. Emperor. 

9. (1901) 2 Weir 475 (475), In re Ka<ja. 

(1893-1900) 1893-1900 Low Bur Rul 000 
(007), Ngo Po Kin v. Empress. 

10. (1873) Ratanlal 74 (74), Peg. v. Mathur 

Ealdass. 

(1875) 24 Suth W R Cri 20 (29). Ahocl Sir- 
car V. I’orlatua. 

(1877) 1877 Pun Ro Cri No. 11 (p.igo 31) 
Gund-i Siti'jh v. Dhnna. 

11. (1880) Ratanlal 301 (305). Queen-Empress 

V. Gorind liiio. 

(1888) Ratanlal 384 (385), Queen- Empress 
V. Dana. 

(1893-1900) 1893-1900 Low Bur Rul OOO 
(007), Xijo Po Kinv. Empress. 

12. (1921) 1924 Cal 012 (043): 23 OriL Jour 

733, Pam Ilari Chakraeanky v. 
Saniosh Kumar Manna. 

(1923) 1923 Pat 308 (308). 2l( iiLJour 
453, Xetea Enl J‘ •: v. Eiii 2 '' rnr. 

(1924) 1924 Rang 291 ( 2 '».%) ; 25 Cri L Jour 
933. Ta I'u v. Emperor. 

13. (1935) 1935 1* C 89 (92) ; 1935 Cri Cas 551 : 

30 Cri L Jour 838 : 02 Ind .\pp 12’.) 
(P C), King- Emperor v. Dahu Paul. 

14. (1918)191.8 .\11 247 (218): 19 Cri L Jour 

358. Lachhmi N<train v. Dindraban. 
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Sec. 421 
Notes 
2—3 


2. “Shall peruse the same.” 

There is no provision in the Code for the dismissal of an appeal on 
account of the non-appearance of the appellant or his pleader. The appellate 
Court is bound even in the absence of the appellant or his pleader to peruse 
the judgment and the record, if it had been sent for, and decide the appeal 
judicially,! 

The Section contemplates an appeal that can be properly put upon the 
file of the Court. Therefore an appeal preferred cut of time and without any 
explanation of the delay may be dismissed at once,^ but if the appellant is 
represented by a pleader, he should be given an opportunity of being heard 
in the matter of determining whether the delay should be excused and the 
appeal admitted.^ 

3. “May dismiss the appeal summarily.” 

The po^^'ers conferred by this Section, on the appellate Court, should 
be exercised sparingly and with great caution! ^nd wth judicial discretion.^ 
Where important or complicated questions of fact and law are involved or 
where disputed questions of title to immoveable property are involved, the 
Court should not summarily dismiss an appeal but should send for the record 
and hear the appeal fully and decide.^ It is, however, not illegal to do so.^ 

The fact that the appeal of one co-accused has been admitted, does 
not take away the power of the Court to dispose of the appeal of another 
accused summarily.^ 

Note 2. 

1. (1923) 1923 All 175 (175): 24 Cri L Jour 

662, Ramchandar v. Emperor. 

(1S02) Ratanlal 593 (594), Qiieen'Empre&s 
V. Deoshanhcr. 

(1895) Ratanlal 789 (740), Queeti- Empress 
V. Vali Mahomed. 

(1895) 1895 Pun Re Cri No. 21 page 59 (59), 

Koura v. Empress. 

(1929) 1929 Lah 849 (849) : 80 Cri L Jour 
902 : 1929 Cri Cas 512, Nihal v. 

Emperor. 

(1930) 1930 Lah C59 (659) : 1930 Cri Cas 
803 : 11 Lah 242 : 31 Cri L Jour 979, 

Roora v. Emperor. 

(1909) 9 Cri L Jour 653 (554) : 5 Nag L R 
76. Ratanchaitd v. Emperor. 

(1919) 1919 Pat 54 (56) : 20 Cri L Jour 271, 

Shambcharx Singh v. Emperor. 

(1924)1924 Pat 376 (376): 24 Cri L Jour 
475, Baldco Duhey \. King-Empe- 
ror. 

(1911) 12 Cri L Jour 481 (481): 12 Ind Cas 
89, (.Ajmer— Merwara), Sheoji v. Em- 
ror. 

2. (1875) Ratanlal 90 (90), Reg. v. Gulal 

Karim. 

3. (1927) 1927 Bom 445 (446) ; 28 Cri L Jour 

653, Emperor v. Nurudin. 

Note 3. 

1. (1886) 8 All 514 (515). Queen-Empress v. 

Ram Narain. 

(1922) 1922 Pat 552 (552) : 24 Cri L Jour 
477, Padarath Kurmi v. Emperor. 

(1933) 1983 Pat 160 (160) ; 34 Cri L Jour 


1017 : 1933 Cri Cas 402, Mt. Jhakuri 
V. Emperor. 

2. (1918) 1918 Cal 106 (106) : 19 Cri L Jour 

228, Kailash Chandra Ckakraharthy 
w. Emperor. 

(1910) 11 Cri L Jour 681 (632) : 13 Oudh 
Cas 309, Aman AH v. Emperor. 
(1882) 1882 Pun Re Cri No. 35 page 45 
(46), Lai Khan v. Empress. 

3. (1897) Ratanlal 916 (917), Queen-Empress 

V. Adam I sag. 

(1918) 1918 Cal 106 (106) : 19 Cri L Jour 228, 
Kailash Chandra Chakrabarthy v. 
Emperor. 

(1920) 1920 Cal 891 (892) ; 22 Cri L Jour 
349, Rahimaddi v. Emperor. 

(1906) 4 Cri L Jour 57 (57), 29 Mad 236, 
Rangacharlu v. Emperor. 

(1924) 1924 Mad 895 (896) : 26 Cri L Jour 
411 : 48 Mad 885, Turka Hussain 
Sahib, In re. 

(1918) 1913 Pat 653 (654): 19 Cri L Jour 
209 : 3 Pat L Jour 389, Sukhdeo 
Pathik V. Emperor. 

(1922) 1922 Pat 552 (552) : 24 Cri L Jour 
477, Badarath Kurmi v. Emperor. 
(1938)1933 Cal 515 (616): 84 Cri L Jour 
812 : 1933 Cri Cas 859, Abdul LaHj 
Munshi v. Ahamad. 

(1906) 10 Cal W N 185n (136n). Dhamri v. 
Emperor. 

4. (1931) 1931 Cal 264 (264): 32 Cri L Jour 

668 : 1931 Cri Cas 296, Sa/ar Ah v. 
Emperor. , 

5. (1901) 5 Cal ^Y N 332 (334), Jogal Chandra 

Sarma v. Lai Ckand Das. 
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4. “No sufficient ground for interfering." 

The appellant should satisfy the Court that there is sufficient ground 
for interfering with the conviction and if no sufficient ground is shown, it is 
the duty of the appellate Court not to interfere. ^ But unless the Court is 
satisfied that there is no sufficient ground for interfering in accordance with 
the relief sougltt in the appeal, the appeal cannot be dismissed summarily under 
this Section.^ 


5. Right of appellant to be heard — Proviso. 

The proviso gives an appellant or his pleader, in cases of appeals 
filed under Section 419, a reasonable opportunity of being heard in support of 
the appeal. The proviso by its words restricts this right only to cases coming 
tinder Section 419 and therefore does not apply to appeals presented under 
Section 420, from jail. Therefore the Court can summarily dismiss the appeal 
on perusal of the papers without calling upon the appellant to appear,^ as 
there is no provision in the Code to authorise a Court to cause an api)ellant 
in jail, to be brought before him.^ An old Madras decision, on the other 
hand held that Section 419 being a general Section, embracing the case of all 
appellants whether in jail or outside, there is nothing to indicate that this 
proviso does not apply to appeals under Section 420 and notice should be 
given to him, so that he may have a reasonable opportunity of being heard 
on his appeal, 3 especially as, even though the Code docs not contemplate it, 
the appellate Court has power to direct, for the purpose of disposing of the 
appeal, the prisoner to be brought before it.^ 

Where, however, the appellant from jail has also preferred an appeal 
through a pleader, the appellate Court is not competent to dismiss the appeal, 
without giving the pleader an opportunity of being heard. ^ 


Under the proviso the opportunity that is to be given, of being heard 
should be reasonable. Reasonable opportunity cannot be said to have been 
given to the appellant or his pleader in the following cases, iv'z ; — 

1- Where the appellate Court calls upon the pleader to argue the 


Note 4 . 

1. (1^83) 5 All 383 (387), Empress v. Snjiicnn 

Lai. 

(See also (1804) IG All 212 (21.8), 
<^>ueen-Empres$ v. 7?o?»»nso«.) 

2. (1035) 193G P C 89 (92) : 1935 Cri Cas 5.51 : 

36 Cri L Jour .838 ; 02 Ind -Vpp 129 
(P C), KinffEmperor v. Dahu Haul. 
Note 5. 

la (1925) 1925 Lab 355 (356): 26 Cri L Jour 
1169, uhammad S<t<liq v. Empe- 
ror. 

(1870) Ratanlal 29 (30). /.'<?//. v. Bcehnr 
Pilatnher . 

(1861) 6 Pom 11 (1.5). Imperatrix v. 
rom Gundo. 

(1894) Ratanlal 703 (703), Queen- E mpress 

V. I'aUira. 

(1897) Ratanl.al 911 (911), Queen- Empress 
V. Oiunia 

(1009) 9 Cri L Jour 189 1190) (Cal). Rnj- 
humar Simjh v. Tincouri M izum- 
dnr. 

(1924) 1924 Ran« 204 (295) : 25 Cri L Jour 
933, Ta Pit V. Emperor. 


(lOOG) 4 Cri L Jour 57 (57) ; 29 Mad 236 
Ttangnchnrlu v. Emperor. Memo- 
randum of appeal signed by pleader 
and presented by appellant— Rc.i- 
sonable opportunity to pleader to 
appear and argue should be given. 

1. (1891) 13 .Ml 17l (ISO, 1S7), Queen-Km- 
press V. Pohpi. 

(1927) 1927 Sind 223 (223) ; jQ Sind L U 
180; 27 Cri L Jour 933, Lounq v. 
Km per or, 

(1023) 1023 Mad 126 (432) : 46 Mad 382- 
21 Cri L Jour 439. Ktinha 
Jlaji V. Kmj)eror, 

i2. (1309) Ritanlal 22 (22), Kc'f, v. 

Jou\ 

3. (1893) 2 Weir 472 (172). Pu /v Kotina 

P-utchim. 

4. (1S83)2 Weir 47.3 (173), In rc L ila Suh- 

ho yi)xn, 

5. (1900) 4 Cri L Jour .'^73 (373) (\ll), Hha- 

irnni v. Kin j- Kmiycfor 

(1920) 1020 All 179 (179): IS All 209 : *20 
Cri L Jour 1021, Ein/jcror v. Mena 
2t im. 
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appeal on the same day that it was presented, and refuses to 
grant him time to acquaint himself with the evidence in the 
case.® 

2. Where on the presentation of a petition by a pleader, time was- 

wanted for some other pleader to argue the case but the Court 
calls on him to argue it himself then and there.*^ 

3, Where an appeal signed by a pleader, is presented in person by 

the appellant and the Court without giving time for the pleader 
to come and argue the case, forthwith calls upon the appellant, 
himself to argue.® 

But there is nothing in the Section to prevent the appellate Court from 
hearing the appellant’s pleader at the time of presentation, if the pleader 
himself desires to do so. No further opportunity need be given in such a 
case.® 


As to what is reasonable time, it has been held that at least a. 
week's time should be given. Where an appeal was filed in the head- 
quarters of an appellate Court on 26th July 1875 and notice was given for 
hearing on the 28th July 1875 at a place many miles from the head-quarters, 
it was held tliat the appellant was not given a reasonable opportunity. So 
also where a general notice was posted in the Court house stating that appeals 
will be heard for admission only on the first Court day ne.\t after presentation, 
it was held that it was not in compliance with the Section and a time required 
by law should be fixed in each case and notice to be given to the appellaait 
or his pleader. 1“ 

Where no notice at all is given to the appellant or pleader, of the date 
to which the appeal is posted, it is a clear case where no opportunity has been 
given to be heard. 

The further question arises whether, after the appellant or his pleader 
has been heard, and the Court then sends for the records of the case, the 
Court is bound to give opportunity to the appellant or his pleader to be heard 
again on the records. All that the Section requires is that the pleader shall 
have a reasonable opportunity of being heard, before there is a summary dis- 
missal and once having heard him, it is not obligatory on the Court to hear him 


0. (1905) 2 Cri L Jour 58 (59) (Bom), Emperor 
V. Gurshida Balapa Jati. 

(1909) 9 Cri L Jour 401 (402) : 8G Cal 385, 
Bamtohal Du'^ad v. Emperor. 

7. (1909) 10 Cri L Jour 491 (492) : 4 Ind Cas 
37 (Mad), In re Machi Beddi Chin- 
7top2)<i iteddi. 

(1924) 1924 Mad 895 (896) : 48 Mad 385 : 26 
Cri L Jour 411, Turka Hussain v. 
Crotvn. 

(1930) 1930 JIad 8G3 (864): 53 Mad 865 ; 
1930 Cri Cas 1039 : 32 Cti L Jour 
40, Kolapalli Xarasimhamurthi v. 
Ein2yeror. 

(1927) 1927 Bom 361 (361) : 28 Cri L Jour 
467, Emperor v. Basavanappa Ba- 
sava, 

(1929) 1929 Nag 150 (151) : 30 Cri L Jour 
791 : 1929 Cri Cas 19, Chandra She- 
kar V. Rajaratn. 

(1915) 1915 Upr Bur 11 (12) : 2 Upp Bur 


Rul 52 ; 16 Ori L Jour 538, Kga- 
Shtce Hmun v. Emjyeror. 

8. (1906) 4 Cri L Jour 57 (57) : 29 Mad 236, 

Rangacharlu v. Emperor. 

9. (1927)1927 Bom 361 (361); 28 Cri L Jour 

467, Emperor \. Basavanappa Ra- 
sa va. 

(1030) 1930 I^fad 863 (864) : 53 Mad 865 : 
1930 Cri Cas 1039 : 32 Ori L Joor 40, 

Kolapalli Narasimhamurlhi v. 
Emperor. 

10. (1924) 1924 Mad 895 (895) : 48 Mad 385 : 26 

Cri L Jour 4U, Ttirka Hussatn 
Sahib V. Croion. 

(1909) 9 Cri L Jour 401 (402) : 36 Cal 3&y, 
Ramtohal Busadh v. Emperor. 

11. (1875) 24 Suth \V R Or 60 (60). In re Hurt. 

12. (1882) 5 Mad 11 (12), Halan v. Queen. 

13. (1919) 1919 Pat 54 (55, 56) : 20 Cri L Jour 

271, Shamluhari Singh v. Emperor, 
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again when it sends for the record, though it may do so if the Court, or the 
pleader desires it.^** A contrary view namely that the Court is bound to hear 
the pleader a second time after the record was sent for seems to have been 
taken in Snraudranath Ghose v. Emperor, Lalit Kumar Sen v. Emperor^^ 
and Haiecni AH v. Emperor^'^ in the Calcutta High Court and in Jasdeo 
Rat v. Hall Rai^^ of the Patna High Court. The first two of the above 
decisions do not show that the pleader had been already heard; the third case 
followed the first two on the ground of stare decisis and in fact was dis- 
inclined to take tliat view; the fourth case was expressly dissented from in a 
Division Bench of the Patna High Court. 

The right of being heard in support, will include the right of reply^o as 
Aveli as the right to refer to certified copies of the evidence.^i 

6. “May call for the record of the case" — Sub-section 2. 

Under this sub-section, the Court may, before dismissing an appeal, call 
for the record of the case but it is not bound to do so.^ Although a Judge 
would be acting within his powers in rejecting an appeal without calling for 
the records, such a course is ordinarily very inconvenient and should not be 
adopted.^ A Court is not required to call for the records in an appeal in 
which the only question is a mere question of fact and the judgment of the 
Court below, is so plain and clear, that calling for the record would be a 
mere waste of time, but it is not right to reject an appeal summarily when a 
point of law which, on the face of it is not without substance, lias been raised or 
when the judgment is a long and intricate one requiring, obviously, careful 

consideration 

A mere sending for the record under this Seciton, is not tantamount to an 
admission of the appeal, as the Court has power to dismiss an api>cal under 
this Section even after calling for the records.'"^ 


7. Judgment and record of reasons. 

A Court when dismissing an appeal summarily under this Section, is not 
required to write a judgment in conformity with the provisions of Section 367.1 

14. (1990) 1330 490 (500. 5oT) : 9 Pat TGs": ~ King-Emp^i. 

1030 Cn Gas 927 : 31 Cri L Jour j 


1131, Dewal Mahton v. Emperor . 
(1027) 1927 Bom S6l (3G1) : 28 Cri L Jour 
407, Emperor v. Basavannppa lia- 
sava. 

(1909) 10 Cri L Jour 204 (201. 205) ; 2 Sind 
L R 39, Emperor v. Jivnyo. 

15. (192C) 102G Cal IGl (1G1):27 Cri L Jour 
412, .S’urt’nrfra Nath Oiio'ic v. Empe- 
ror. 

1C. (102C) 192C Cal 174 (175): 27 Cri L Jour 
382, Lain Kumar Sen v. Emperor. 
17. (1932) 1932 Cal 397 (398) : 33 Cri L Jour 
G02 : 1032 Cri Cas 314, llalem Mi 
Dafadar v. Emperor. 

13. (1917) 1917 Pat 331 (332) ; 18 Cri L Jour 
030, Jaydeo Jiai v. Kali Ilai. 

19. (1930) 1930 I’at 499 '500. 501) : 9 P.it 7G8 : 

1030 Cri Cas 927; 31 Cri L Jour 
1131, Dexval ^[ahton v. Emperor. 

20. (1011) 12 Cri L Jour 9 (9. 10) : 83 Cal 307, 

Amanat Sardar v. Nayendra Biswas. 

21. (1909) 9 Cri L Jour 55 (6G) : 11 Oudh Cas 


Note 6. 

1. (1931) 1931 All 555 (550) : 53 All 797 : 19.31 

Cri Cas 807 : 33 Cri L Jour 259. 
Allah lial.sh v. Eaxperor. 

(1030) 1930 Mad 8G3 (86l) ; 53 Mad 805 • 
1030 Cri Cas 1039 : 32 Cri L Jour 40, 
Narasimhamurthi v. Emperor. 

2. (1883) 1883 All W N 145 (145). Empress v. 

J uynl Kishorc. 

3. (1013)1918 Pat G53 (654) ; 19 Cri L Jour 

209 : 3 Pat L Jour 389. SulhiJeu 
Pathah v. Emperor. 

«1882) 1882 Pun Re Cri No 35, |o yo 15 ( IG). 
Lai Khan v. 

1. [See (1875) 1 All 1 (5), i.iitei'n v. Gholam 
Ismail.'] 

Note 7. 

1.(1914)1914 AH 311 (312): 30 All 400 ; 15 
Cri Tj Jour 512, Kiindan v. Emperor 
(1016) 1016 All 197 (197) : 38 All 393 : 17 
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Although the law does not fetter the discretion of an appellate Court 
in dismissing appeals summarily and it can do so without recording any reasons 
for so doing, ^ it is advisable to record its reasons for summary dismissal, in 
view of the possibility of such an order being challenged by an application 
for revision, in which case, they will show that the Court, load really considered 
the points raised in the appeal and that the appeal was without foundation.® 
Therefore, though the appellate Court has power to dismiss an appeal summarily 
without giving reasons, if the High Court finds that the Court has not applied 


Cri L Jour 309, Lai Behari v. Em- 
peror. 

(1926) 1926 All 318 (318) : 27 Cri L Jour 
449, Shanker v. Emperor. 

(1895) 17 All 241 (242, 243), Queen-Empress 
V. Eannhu. 

(1895) 20 Bom 540 (541). Queen-Empress v. 
Waruhai. 

(1893) 21 Cal 92 (96), Rash Behari Das v. 
Dal Oopal Singh. 

(1926) 1926 Lah 196 (197) : 27 Cri L Jour 
23, Nazar Md. Khan v. Hara Singh 
Bedi. 

(1902) 25 Mad 534 (534), King-Emperor v. 
Krishnayya. 

(1917) 1917 Nag 203 (204) : 13 Nag L B : 
169 : 18 Cri L Jour 993, Bam Rao v. 
Emperor. 

(1910) 11 Cri L Jour 631 (632) : 13 Oudh 
Cas 309, Atnan AH v. Emperor. 
(1918) 1918 Pat 597 (597); 19 Cri L Jour 
151 : 2 Pat L Jour 695, Ourubari 
Behara v. Emperor. 

(1925) 1925 Pat 183 (189): 25 Cri L Jour 
1237, Jagarnath Singh v. Emperor. 
(1930) 1930 Pat 331 (331) : 31 Cri L Jour 
760 : 1930 Cri Cas 616, Thahur Sahu 
V. Emperor. 

(1893-1900) 1893-1900 Low Bur Rul 606 
(606), Nga Po Kin v. Empress. 
(1900-1902) 1 Low Bur Rul 270 (271), Nga 
Taung Bo v. Crown. 

(1906) 4 Cri L Jour 284 (284) : 1906 Upp 
Bur Rul 49, King-Emperor v. Nga 
Sein Oyi. 

(1919) 1919 Low Bur 154 (156) : 19 Cri L 
Jour 316, Nga Bamyit v. Emperor. 

2. (1931) 1931 All 555 (556) : 53 All 797 : 83 

Cri LJout 259: 1931 Cri Cas 897, 
Allah Bakhsh v. Emperor. 

U894) 21 Cal 92 (96), Ras Behari Doss y. 
Balgopal Singh, 

(1905) 2 Cri L Jour 344 (344) (Cal), Nitya 
Pal V. BcniMadhah Ohose. 

(1929) 1929 Cal 773 (773) : 31 Cri L Jour 
474 : 1929 Cri Cas 517, Kaluchand 
Ohose V. Tain. 

(1881) 1891 PuQ Re Cri No, 31, page 81 (83), 
Budruldin v. Empress. 

(1900-190-2) 1 Low BurRul270(271).Trttt«</ 
Vo V. Crown. 

(1926) 192C Lah 196 (197) : 27 Cri L Jour 
23. Nazar Md. Khan v. Hara Stngh 
Bedi. 

3. (1980)1930 Pat 331 (331) : 31 Cri L Jour 


760 : 1930 Cri Cas 616, Thakur 
Sahu V. Emperor. 

(1921) 22 Cri L Jour 32L (821) : 61 Ind Cas 
49 (49) (Pat), Oobind Behari v. Etn>‘ 
peror. 

(1886) 8 All 514 (516). Queen-Empress v. 
Ram Narain. 

(1923) 1923 Mad 426 (428, 433) : 46 Mad 
382i: 24 Cri L Jour 439, Kunhamad 
Haji V. Emperor. 

(1895) 17 All 241 (242, 243), Queen-Empress 
V. Nannhu. 

(1906) 4 Cri L Jour 373 (373) (All), Bhawani 
Dehal v. Emperor. 

(1914) 1914 All 311(312): 36 All 496:15- 
Cri L Jour 512, ^«ndan v. Emperor. 

(1905)9 Cal W N 229n (i29n), Kalka 
Khan v. Emperor. 

(1924) 1924 Cal 642 (643) : 23 Cri L Jour 
733, Ram Hart ChaJearavartky v, 
Kumar Manna. 

(1933) 1933 Cal 515 (615,516): 34 Cri L 
Jour 812 ; 1933 Cri Cas 859, Abdul 
Lati/ Munshi v. Ahamad. 

(1893) 6 C P L R Cri 24 (26), Empress v. 
Patiram. 

(1917) 1917 Nag 203 (204, 205) : 18 Nag L B 
169 : 18 Cri L Jour 993, Bam Rao v. 
Emperor. 

(1927) 1927 Nag 88 (88) : 27 Cti L Jour 
1404, Maroii v. Kasabai. 

(1929) 1929 Nag 150 (151, 162) : 30 Oti L 
Jour 791 : 1929 Cri Cas 19, Cltandra 
Sekhar v. Rajaram. 

(1925) 1925 Oudh 290 (291) : 26 Cri L Jouc 
4, Brij Mohan Lai v. Emperor. 

(1918) 1918 Pat 697 (597) : 19 Cri L Jour 
151 : 2 Pat L Jour 695, Gurubart 
Behara v. Emperor. 

(1918)1918 Pat 660 (660): 19 Cri L Jour 
304, Ramkant Pandit v. Emperor. 

(1919) 1919 Pat 54 (56) : 20 Cri L Jour 271, 
Shambehari Singh y. Emperor . 

(1920) 1920 Pat 622 (528) : 21 Cri L Joat 
139, Qanesh Ram v. Gyan Chand. 

(1922) 1922 Pat 652 (552): 24 Cri LJout 
477, Padarath Kurmi v. Emperor. 

(1925) 1925 Pat 163 (184): 25 Cri L Jour 
1237, Jagarnath Singh v. Emperor. 

(1935) 1935 Pat 32 (38) ; 86 Cri L Jour 191: 
1935 Cri Cas 76, Jagnarain Dubey v. 
Ghinhu Dubey. 

(1936) 1935 Pat 37 (38) : 36 Cti L Jour 26i: 
1935 Cri Cas 77, Barjoo Mahto v, 
Emperor. 
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its mind to the consideration of the facts of the case, it will remand the case 
back to be heard on the merits.^ 

8. Withdrawal of appeal. 

A petition of appeal presented for admission may be withdrawn, ^ but 
not after it was admitted and the appellate Court has decided to hear it on 
the merits.^ 


9. Review. 

An order dismissing an appeal under this Section is a final order 
and not open to review by the Court which passed the same.' So where an 
appeal, filed from jail under Section 420, was summarily dismissed under this 
Section, another appeal through a pleader under Section 419 is not competent 
and the case cannot be re-opened.^ But where two appeals have been filed 
one from the jail and another through a pleader, the dismissal of the jail 
appeal, while the other is pending, is no bar to the Court hearing the pleader 
again on the appeal.^ 

Where a case, however, is disposed of merely for default of appearance 
or where an order is passed to the prejudice of the accused person and by 
mistake or inadvertence, opportunity had not been given to him to be heard, 
there can be a review** though tliis power of review should be sparingly used.^ 


4. (1930) 1930 Pat 520(620) ; 82 Cri L Jour 86: 

1930 Cri Cas 1016, Krishna Pali v. 
Emperor. 

(1935) 1935 Pat 37 (38) : 36 Cri L Jour 261 : 
1935 Cri Cas 77, Barjoo Mahlo \\ 
Emperor. 

(1935) 1935 Pat 32 (33) : 36 Cri L Jour 191: 
1935 Cri Cas 76, Jagnarain Dubey v. 
Ghinhii Dubey. 

Note 8. 

1. (1879) 5 Cal L R 372 (373), In re Chunder- 

nath Deb. 

2. (1880) 6 Cal L R 427 (428), In re Dwaraha' 

nath ^lanjhee. 

Note 9. 

1. (1926) 1926 All 178 (179) : 48 All 203 : 26 
Cri L Jour 1621, Emperor v. Meiea 
liam . 

(1894) 19 Bom 732 (734), (^ueen-Empress v. 
Bhimappa. 

(1904) 1 Cri L Jour 329 (330) (Bom). Em- 
peror V. Paghunath liamchandra. 
(1919) 1919 Cal 409 (410) : 40 Cal GO : 20 
Cri L Jour 205, Rajnb AH v. Em- 
peror. 

(1909) 10 Cri L Jour 287 (288): 3 Ind Ca.s 
393(Cal), JilbitlyMohun lloy v. iJasi- 
moni liassi. 

(1887) 1887 Puii Re Cri No. 24. page 47 (48), 
Nihala v. E}npress. 

(1926) 1926 -Lah 196 (197) : 27 Cri L Jour 
23, NaeariluJiammad Khan v. Jfara 
Singh Bedi. 

(1923) 1923 Mad 426 (433) : 40 Mad 382 : 24 
Cri L Jour 439, Kunhaynmad llaji 
V. Eynperor. 

(1923) 1923 Pat 297 (298): 20 Cri L Jour 
419, Kabir SJian v. Emperor. 

(1935) 1935 Sind 64 (85) : 1935 Cri Cas 370 : 


36 Cri L Jour 831 (i’ B), Shahu v. 
Emperor. 

2. (1879) 4 Bom 101 (103), Em2>ress v. Maho- 

yned Yashin 

(1922) 1922 All 480 (481): 44 All 759 : 23 
Cri L Jour 505, KJiilal v. Emperor. 
(1923) 1923 Oudh 56 (50) : 21 Oudh Cas 
304 : 23 Cri L Jour 148, Ganga Din 
V. Emperor. 

(1924) 1924 Oudh 425 (425) : 25 Cri L Jour 
1313, Ham Aiitar v. Emperor 
(1935) 1935 Pat 420 (127) : 1935 Cri Cas 
1123 ; 14 Pat 392, iVm Mahlon v. 
Emperor. 

3. (1910)1910 Oudh 85 (80): 17 Cri L Jour 

463, Ilnr v. Emperor. 

(1900) 4 Cri L Jour 373 (373) (All), Bhaioani 
Dchal V. Emperor. 

(1934) 1934 All 988 f088) : 30 Cri L Jour 
300, LachJivmn ('lioynar v. Eoifh-rnr 

4. (1919) 1019 Cal 409 (UO) : 40 Cal 00 : 20 Cri 

L .Jour 2u5. Hojitb Aii v. E lu I'l; i vr. 
(1909) 10 Cri L Jour 2'>7 (2.819 : 3 Ind Cas 
393 (Ccal), Jhbhut y 3lohun Hoy v. 
Jfnsiynotii Jiussi. 

(1909) 9 Cri L Jour 553 (551) : 5 Nag L R 
70. Hatanchayid v. Emperor. 

(1873) 7 Mad H C llul App 29 (20), Hiyli 
Court Proceedings, Ith A' . • iV/- 
1873. .Yo 1875. 

(1923) 1923 Mad 420 {42« l3:l) : j,; 

382: 24 Cri LJour 43. » i\. uithatiunnd 
llaji V. Emperor. 

(1912) 13 Cri L Jour 710 iTll) : lo I,h 1 Ca.< 
618 (Mad), li innii v. Emprror. 

5. (1873) 7 Mad 11 (' Uul App 29 (29). High 

Court PriH'Ccdin'j ;, Ith Eucember 
lft73 Vt^ lyT j 

(1912) 13 c'ri L Jour 710 (711) ; 10 Ind 

518 (Mad). Hayiga Haw v. Emperor. 
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3ec. 421 10. Revision. 

Ilotes It is within the power of the High Court, in revision, to say after 

10 — 11 having regard to the facts of each particular case, whether or not the appellatei 

Court has exercised a proper discretion in acting under this Section and 
either remand the appeal to the lower appellate Court to be heard on its 
merits 1 or to go into the case itself and dispose of it.^ 

11. Appeal. 

A judgment by a Judge of a High Court dismissing an appeal under 
this Section is an order made in a criminal trial in appeal and therefore no 
appeal lies from such an order.' 


Sec. 422 422,* If Ifi® appellate Court, does not dismiss the appeal 

sunimarily, it shall cause notice to be given to 
Notice of appeal. appellant or his pleader, and to such officer 

as the Local Government may appoint in this behalf, of the time ' 
and place at which such appeal will be heard, -and shall, on the 
application of such officer, furnish him with' a copy of the grounds 

of appeal ; 

and, in cases of appeals under Section 417, the appellate 
Court shall cause a like notice to be given to the accused. 

• (Code of 1882— S. 422— Same.) 


(Code of 1872— Ss. 62 ; 269. Pera. 2 and 279.) 


fi2 Tf an anneal is brought in any case in which any person prosecuted by the Public 

Prosecutor has been convicted, notice of such appeal and a copy of 
the grounds of appeal shall be given to such Public Prosecutor by 
the appellate Court, and the Court shall also give him due notice 
of the time and place at which such appeal is to be heard. 


Notice to Public Prose- 
cutor of appeal »n coses 
proseuted by him. 

« . • ’ 

Tbs' appellant shall, in ever, case, give notice of appeal to the Magistrate of the 
Tf f • f who Qh^all if necessary, instruct the Public Prosecutor, Government Pleader or other 
Officer empowered by Government or the Magistrate of the District to prosecute the case. 

279 If the appellate Court decide to hear the appeal, it shall cause notice to be given 

to the appellant, and, if the appeal be to the Sessions or High Court, 

Notice of Appeal. shall also give notice to the Magistrate of the District, who shall 

inform, if necessary, the Public Prosecutor, Government Pleader or 
other officer empowered by Government in that behalf, of the day on which such appeal 
will bo hoard. 




(Code of 1861— Nil.) 


Note 10. 

1 (1918) 1918 Pat 6C0 (6C0) : 19 Cri L Jour 
304, Ham Kant Pandit v. Emperor, 
(1919) 1919 Low Bur 154 (156) : 19 Cri L 
Jour 310, Kga Ba Myil v. Emperor. 
(1881) 1881 Pun Ro Cri No 31. page 81 (82), 
Budruddin v. Empress. 

(1882) 1882 Pun Re Cri No. 35, page 45 


(46), Lai Khan v. Empress. 

2. (1906) 3 Cri L Jour 885 (387) (Cal), Isstoar 
Chandra Das v. Emperor. 

(1910) 11 Cri L Jour 631 (632) : 13 Oudh 
Cas 809, Aman AH v. Emperor. 

Note 11. 

1. (1903) 1 Weir 788 (788), In re Chtnna 
Karuppan. 
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- Notice — General. 

Notice to appellant or pleader. 
Notice to accused. 

Notice to complainants. 


Synopsis. 

Note No. Note No, 

1 Officer appointed by the Local Govern- 

2 ment. 5 

3 Time and place of hearing. 6 

4 Burden of proof in criminal appeals. 7 


Seo. 422 
Notes 
1—2 


Other Topics. 

Change of time or place of bearing. See 
Note 6, Pts. 3 and 4. 

Dismissal without fixing date or place. See 
Note 6, Pts. 1 and 2. 

Legislative changes. See Note 2. 

No admission of appeal for limited purposes 
only See S. 421, Note 1, Pt. 7. 

No dismissal of appeal for default of appear- 
ance. See S. 421, Note 2, Pt. 1. 

Notice to accused to whom compensatloo 

1. Notice — General. 

• Where an appeal has been admitted, notice under this Section must be 
served on the persons mentioned therein, before the appeal could be finally dis- 
posed of under Section 423, infra.^^ 

The notice must be served personally on the person to be setved and 
only if after due diligence it cannot be served personally, can it be served 
on any adult male member of the family. {See Sections 69 and 70). So where 
the notice of an appeal was served on an accused person’s father it was held 
that the officer who was entrusted with the service, should swear to an affidavit 
that he made his best endeavours to effect personal service but that Tie could 
not do so.^ 

Where it is not possible to serve the notice as under Sections 69 and 
70, the notice or a copy of it should under Section 71 be left at the address 
given in the appeal. It is not competent to an appellate Court to hear and 
decid^ an appeal in the appellant’s absence simply because lie cannot be found 
at the address given by him .2 

Where in spite of due notice having been given the parlies or their 
plcadei's fail to appear at il\c hearing of the appeal, but only appear on the 
date li.\cd for delivery of the judgment, the appellate Court is not bound to 
hear them.® 

2. Notice to appellant or pleader. 

Notice under this Section must be given to the appellant or his pleader. 
Under Section 279 the corresponding Section of the Code of 1872, notice had 
to be given only to the appellant, the words “or his pleader” being absent. 
It was. therefore, held that the fact that the pleader of the accused was prcsi.nt 
in Court! when an order was made admitting an appeal did not relieve the 
Court from the necessity of giving notice to the appellant, of the day fixed 


awarded under S. 250. Seo Note 3, Pis. 1 
and 2. 

Notice to appellant in spite of presence of bis 
pleader. See Note 2, Pt. 1. 

Notice to complainant in appeal against order 
under S. 545. See Note 4. Pts. 2 and 3. 

OfQcers appointed in several provinces. See 
Note 5, Pts. 1 to 7. 

Want of notice to officer — Vitiates. See Note 5, 
Pt. 8. 


Section 422 — Note I. 

la (1935) 1085 P C 89 (92) : 1935 Cri Ciis 5ol = 
3G Cri L Jour R88 ; 92 Ind App 
129 (P C), King-Emperor v. Dahu 
liaut. 


1. (1882) 1882 All W N 170(170, 171). Empress 

V. Suml'ir. 

2. (189G) Riitaiilal 8o9 (8G0), Em 2 )r,‘ss v. IJai i 

Nnruif'ii’. 

3. (1923) 102a 'n..« 208 (208) : 23 Cri L Jour 

752. K gnjuhJian v. Emjicror. 
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for the hearing of the appeal.^ 

Under the present Section it is enough if notice is given to the appellant 
or his pleader. 

3. Notice to accused. 

Under this Section notice is necessary to the accused only in cases 
where there is an appeal against acquittal under Section 417. A notice to the 
accused person therefore, to whom compensation is ordered to be paid under 
Section 250, is unnecessary. But seeing that he is the only person interested 
in upholding the order, it is desirable that notice should be given to him.i 
But the High Court will not interfere in revision on the ground of want of 
notice unless there is some illegality in the order.^ 

4. Notice to complainants. 

Under this Section a complainant cannot claim as of right to be heard 
in the appeal. The matter is one which is left in each case to the discretion 
of the Court. ^ Though there is no provision in case of an order luider Sec- 
tion 545 of the Code, with regard to notice to the complainant to whom com- 
pensation lias been awarded, one of the fundamental principles of law is that 
no order should be passed to the detriment or prejudice of a party without 
giving him an opportunity of being heard in defence. In that view notice 
should be given to a complainant in an appeal against an order under Sec- 
tion 545 of the Code.^ But the fact that notice of appeal was not served on 
the complainant, is no ground for interference where no injustice has bean 

occasioned thereby.^ 

5. Officer appointed by the Local Government. 

Under this Section notice should go to the officer appointed by the 

Local Government in this belialf. 

The officer appointed by the Local Government in Bombay is the District 
Magistrate.^ In Bengal the officer appointed by the Local Government is the 
District Magistrate except where the order of a S essions Judge is in appeal 

Note 2. 

1. (1881) 10 Cal L R 57 (59. 60). In rc Gopal 
Chundcr ^^on(JuI. 

(ISS3) 1883 Pnu Ro Cr No. 7 p. 9 (9). 

Miran Bnksh v. Eni 2 >ress. 

Note 3. 

(1932) 1932 Rom 177 (178) : 1932 Cri Cas 
‘23G : 33 Cri L Jour 392, Pinshahji 
Hirji Bhai, In rc. 

(1926) 1926 Cal 1054 (1055) : 53 Cal 9G9 : 

27 Cri L Jour 1086, Bharasa Now v. 

Sukdeo. 

(1924) 1921 Lab 675 (676): 25 Cri L Jour 
209. Bavichand v. Jesa Bam. 

(1927) 1927 Lab 357 (357) : 8 Lab 563 : 28 
Cri L Jour AlO, Jlashid Muhammad 
Khan v. Croini. 

(1900) 3 Cri L Jour 459 (459) : 29 Mud 187, 

Emjwror v. J^alaniap-pavelu. 

(1915) 1915 Mad 940 (940, 942) : 38 Mad 
1091 : 10 Cri L Jour 128, Tc«Aata- 
rama Iyer v. Krnhna Iyer. 

(1933) 1933 Mad 277 (278) : 03 Cri L Jour 
596 : 1933 Cri Cas 878, Bcriakalathi 
V. Venkatesa. 

(1917) 1917 Nag 122 (123) : 14 Nag L R 


131 : 19 Cri L Jour 927, Mangah 
chand v. Mohan. 

(1926) 1926 Siod 143 (144): 20 Sind L B 
41 : 27 Cri L Jour 248, Momoom v. 
Ibrahwt. 

2. (1909) 9 Cri L Jour 150 (150, 151): 38 Mad 
89, Avibakkayari Nayi v. Basappa. 
(1915)1915 Mad 236 (237): 15 Cri L Jour 
648, Guruswami Naicken v. TirU‘ 
murthi Chetti. 

(1921) 1921 Mad 281 (281) : 22 Cri L Jour 
683, Krishna Kone v. Narayana 
Bass. 

Note 4. 

1. (1874) 7 Mad H G Rul App 42 (42), High 

Court BroccedxngSy Qth Nov. 1874, 
No. 1719. 

2. (1926) 1926 Cal 1054 (1055, 1056) ; 63 Cal 

969 : 27 Cri L Jour 1086, Bharasa 
Now V. Sukdeo. . 

3. (1933) 1933 Mad 277 (277. 278) ; 1933 Cri 

Cas 378 : 83 Cri L Jour 596, Berta 

Kalathi Mudaliv. Venkatesa Mudal*. 

Note 5. 

1. (1928) 1923 Bom 74 (74) : 24 Cri L Jour 
700, Emperor v. Shivlingappa. 
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in which case the Sessions Judge is such officer.^ In the Punjab also it is the 
District Magistrate.® In Madras the officer is the District Magistrate in cases 
other than Sessions cases and the Public Prosecutor in the case of the High 
Court and in Sessions cases.'* 


2. (1003) 7 Cal W N 80 (81), Bepin Behari De 

V. Nendi Hariani. 

3. (1921) 1924 Lah 675 (675) : 25 Cri L Jour 

209, Ramchand v. Jesa Ram. 

[See also : Rules and orders of the Hiyh 
Court of J udicatiire at Z/ahnre (1931) : — 

P.\RT D— NOTICE OP .4PPE,^L. 

The following notiheations under S. 422 
of the Code of Criminal Procedure, pres- 
cribing the odlcers to whom notice i.s to be 
given of an appeal which is not summarily 
rojectod, are re-printed for information and 
guidance. 

1. Punjab Government Notification No. 
172, dated the 28^/t January 1891. 

NVibh reference to S. 422 of the Code of 
Criminal Procedure, 1682, prescribing that 
any appellate Court which does not reject 
an appeal summarily shall cause notice to 
be given to such officer as the Local 
Government may appoint in this behalf, 
the lion'blo the Lieutenant-Governor is 
pleased to direct that, in the case of an 
. appeal preferred by a Railway employee 
in a case in which ho has been convicted 
of an offence committed in his capacity of 
Railway servant, the appellate Court shall 
cause notice to be given of the time and 
place of bearing of such appeal to the Head 
of the Railway Administration concerned 
as well as to the District Magistrate, as 
directed in Punjab Government Notifica- 
tion No. 108-597, dated 8th February 1883. 

£1. Punjab Government Notification 
No. 1764, dated the 1th December 1898. 

With reference to S. 422 of Act 5 of 1898, 
the Code of Criminal Procedure, prescrib- 
ing that any appellate Court which does 
not reject an appeal summarily shall cause 
notice to be given to such ofiicor as the 
Local Government may appoint in this 
behalf of the time and place at which such 
appeal will be heard, the lion’blo the 
Lieutenant-Governor is pleased to direct, 
in supersession of notification No. lOS, 
dated 8th February 1883, that in the case 
of appeals other than tho-^o which lie to 
the District, or specially eiiipoworod M.igi.s- 
tralo, the appellate Court shall cause 
notice of the time and place of the he.iring 
of such appeal to bo given ; 

(1) to the Government .\dvocato, in all 
cases in which the sen lence is one of death, 
transportation for life, or transportation or 
iinprifionmeiit for a term of not less than 
ten years; 

(2) to the Magistrate of the District, in 
other cases. 

111. I'unjab Guvcrnmcnt Notification 
No. 206, dated the lOth l''el>ruarij 

With reference to S. J22 of the Code of 


Criminal Procedure, 1898, proscribing that 
any appellate Court which does nob reject 
an appeal summarily shall cause notice to 
be given to such officer as the Local 
Government may appoint in this behalf, 
the Hon’ble the Lieutenant-Governor is 
pleased to direct that in the case of an 
appeal preferred by a postal employee in 
a case in which he has been convicted of 
an ofienco committed iu his capacity of 
postal servant, the appellate Court shall 
cause notice to be given of the time and 
place of hearing of such appeal to the 
Postmaster-General, Punjab and North- 
West Frontier Province, as well as the 
District Magistrate concerned as directed 
in Punjab Government Notification No. 
108-597, dated 8th February 1883.] 

4. (1915) 1915 Mad 236 (237) : 15 Cri L Jour 
648, Gurusioami Naiken v. Tiru- 
murthi Chetti. 

(1921) 1921 Mad 281 (282) : 22 Cri L Jour 
533, Krishna Kone v. NarayanaDass. 
(1925) 1925 Mad 375 (376) : 25 Cri L Jour 
1369, Mohamed Mustafa Rotothcr v. 
Shanmuya Thevan. 

[See also the criminal rules of practice 
and orders of High Court of Judicature, 
Madras (1931): — 

Rule 240. The following officers are the 
officers to whom notices of appeal shall bo 
given under S. 422, Code of Criminal I’ro- 
cedure : 

(1) District Magistrate.^ in appeals other 
than appeals to Court of Session ; 

(2) The Public Prosecutor in appeals to 
Court of Session ; 

(3) The Prosecuting Inspector of Police 
in mofussil districts other than theNilgiris 
in appeals againstconvictious in cogni/ablo 
cases in the .Appellate Courts in those dis- 
tricts other than the Court of Ro>siini ; 

(I) The Agent and M.inager of the Madras 
and Soath»*rii Maliratla Railway and the 
Agent of the South Indian Railway in 
appeals against convictions for Railway 
olToncos in connexion with those railways 
respectively ; 

(5) The District Forest Officer in appeals 
against convictions for forest olTemes, 
except in case.s of ofioncos relating to un- 
reserved lands. In such cases imtice sh.ill 
bo given to the Revomio Divisional Ollicer 
who ordered the prosecution ; 

(6) Ollicors of the Salt and Excise De- 
partment in charge of circles in appeals 
against convictions for Salt iiiul Excise 
oticiiccs in their ciroloi-; and in appeals to 
the High Couit in .\biuiri cases, to the 
Inspector of Exci-NO, Madras 'Town Circle ; 

(7) The Crown I'roHCcutor fur the Town of 
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As to Oudh and Central Provinces, see below.® 

Where the District Magistrate is the officer who is to receive the notice 
and the appeal is filed in his Court and heard by himself no notice to him 
is necessary 6 But where the appeal is transferred to a joint Magistrate for 
hearing, the fact that it was originally filed before the District Magistrate does 
not relieve the joint Magistrate of his duty of gi\dng notice to the District 
Magistrate.*^ 

The Section is imperative and the omission to give notice of appeal to 
the officer concerned, cannot be treated merely as an irregularity. An order 
passed in appeal without such notice is an invalid order.® 


6. Time and place of hearing. 

Under this Section the notice should specify the time and place at 
which the appeal will be heard. The Court of appeal, should fix a date for 
hearing and determine it on that day. Where the appeal was directed to be 
heard “in January” without fixing a date and the appeal ^vas taken up and dis- 
missed on a particular day, without any information to the appellant as to the 
time of hearing, it was held that the dismissal was improper. ^ So also a notice 
to an appellant’s pleader that his appeal would be heard next day wherever 
the Court happened to be encamped is not sufficient.® An appeal posted for 
hearing at one place cannot be heard and dismissed at another place, without 


Madras in appeals to the High Court from 
the judgments or orders of the Presidency 
Magistrate and the Public Prosecutor in 
other appeals to the High Court.] 

5. The Oudh Criminal Rules (1928) : — 

Pule 8. As soon as the date is fixed, the 
appellate Court shall cause notice to be 
given to the appellant as well as to the 
District Magistrate who shall inform the 
appellate Court whether any one will ap- 
pear to support the convictiou. 

Rule 4. In all criminal appeals before 
Sessions Judges, notice shall bo given to 
Governineut Ple-aders, whether such ap- 
peals be presented by pleaders or agents or 
received through the Superintendent of 
jails. 

Criminal Circulars of the Judicial Com- 
missioner, Central Provinces (1929) . 

Pule 10. The following are the officers 
to whom notices o! appeal shall bo given 
under S. 422 of the Code: 

(1) The District Magistrate in all appeals 
filed before the Court of Session of Judi- 
cial Commissioner ; 

(2) The Prosecuting Inspector or Sub- 
Jnspcctor of Police in appeals to the Dis- 
trict Magistrate’s Court or to Courts of 
Magistrates subordinate to the District 
Magistrate. 

C. (1923) 1923 Bom 74 (74) : 24 Cri L Jour 700, 
Emperor v. Shivlingappa Dasappa. 
( 1924 ) 1024 Lah C75 (075) : 25 Cri L Jour 
200, Ramchand v. Jem Barn. 

(1921) 1021 Mad 281 (282, 283) : 22 Cri L 
Jour 583, Krishna Konev. Narayana 
Dnss. 

7. (1925) 1925 Mad 375 (370) : 25 Cri L Jour 


1389, 3fahomed ifusta/a Rowlher v. 
Shanmuga Thevan. 

8. (1923) 1923 Bom 74 (74): 24 Cri L Jour 700, 
Emperor v. Shivalingappa Basappa. 
(1923) 1923 Bom 264 (265) : 26 Cri L Jout 
751, Devendra Marappa v. Shet- 
lappa Hooleppa. 

(1926) 1926 Cal 1054 (1056) : 53 Cal 969 ; 27 
Cri L Jour 1086, Bharasa Now v. 
SuJideo. 

(1901) 2 Weir 474 (475), In re Virasami 
Naikan. 

(1916) 1916 Mad 1168 (1168) : 16 Cri L Jour 
736, Chemikala Chinna Bali, hire. 
(1925) 1925 Mad 375 (376) : 25 Cri L Jour 
1389, Mahomed Mustafa Roxother v. 
Shanmuga Thevan. Quaere — Whe- 
ther omission to give notice to the 
officer mentioned in the Section is 
an illegality or mere irregularity 
(Venkatasubba Rao, J.). 

(But see (1924) 1924 Mad 837 (838) : 
26 Cri L Jour 219, Kana Khan v. 
Amir Bi. The case is one of appeal 
against acquittal where the 
Court will not interfere, unless it is 
in the interests of public justice.] 
(1916) 1916 Mad 931 (933) ; 89 Mad 
505 ; 10 Cri L Jour 600, Vellayan 
Ambalam v. SoZui Serval (Do.) 

(1933) 1933 Mad 277 (277, 278) : 33 Or 
L JourOOG; 1933 Cri Cas 378, Kalathi 
Mudali V. Venkalesa Miidali. (Do.)] 

Note 6. 

1. (1881) 1881 All W N 46 (46). Empress v. 

Wasir Khan. 

2. (1920) 1920 Bom 318 (318): 21 Cri L Jour 

373, Arjun Tathoo, In re. 
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giving notice to the appellant or his pleader of the cliange of place ^ So also 
an appeal posted for hearing on a particular date, cannot be heard on a date 
previous to that fixed.** 

7. Burden of proof in criminal appeals. 

Sec the undernaentioned case.^ 


Sec. 422 
Notes 
6—7 



Powers of appel* 
late Court in dispos- 
ing of appeal. 


(1) The appellate Court shall then send for the 
record of the case, if such record is not already 
in Court. After perusiug such record, and 
hearing the appellant or his pleader, if he 
appears, and the Public Prosecutor, if he 
appears, and, in case of an appeal under Section 417, the accused 
if he appears, the Court may, if it considers that there is no 
sufficient ground for interfering, dismiss the appeal, or may — 

' • (Code of 1882— S. 423.) 

The words “sobject to the provisions of S. lOG sub-section 3” were added in Cl. (b) (3) 
and Cl. (d) was newly inserted ; otherwise the Section was the same. 


(Code of 1872— Ss. 280, 284 and 272, Para. 3.) 

280. The appellate Court, after perusing the proceedings of the lower Court and after 

hearing the appellant, his counsel or agent, if they appear, and the 
Appellate Court may Public Prosecutor, Government Pleader or other ofQcer empowered 
alter or reverse finditij by Government or by the Magistrate of tlie district in that behalf, 
and sentence, or enhance if ho appears may alter or reverse the finding and sontonco or order 
a sentence. of such Court, and may, if it see reason to do so enhance any 

punishment that has been awarded : 

Provided that, if the appeal is from the sontonco of a Magistrate of any class, the ap- 
pellate Court shall not inflict a greater punishment than might have been inflicted by a Magis- 
trate of the First Class. 

284. When any Court has convicted a person of an offence not triable by such Court 
Procedure in case of the appellate Court shall annul the conviction and sentence of such 
conviction by Court not Court and direct the trial of tbo case by a Court of competent 
havimj jurisdiction. jurisdiction. 

272. • • • • • 

The High Court may, in any case so appealed, direct a new trial by another Court, or 
may pass such judgment, sentence, or order as ni.iy be warranted by law. 


(Code of 1861 — Ss. 4 19 and 427.) 

419 The appellate Court, after perusing the proceedings of tho lower Court, and after 
Appellate Court may hearing tho phiintill or his counsel or agent if they appear, may 
call for the proceedings of alter or reverse tho finding and sentence or ordor of such Court, but 
fottcr Ctmrl. not so as to enhance any punishment that shall have been awarded. 

427. When a Court subordinate to a Court of Session shall have convicted a person of 
Ccurt of aj'pcal hoio to offonce not triable by such Court, it shall bo cofnpetout to tho 
proceed in case oj vonvic- appolhilo Court to annul tbo conviction and seiitcuco of such Couit, 
tion by a Court not having and to direct tho trial of the case by a Court of compet .iit juiis- 
jurisdiction. diction. 


Seo.423 


3. (1601) 1891 Pun Ho Cri No. 7, p. 10(17), 

Baha wal v. Em preas 

(1005) 'i Cri L Jour CG (00): 1005 Pun Re 
Cri No. 11, Nt/tu/ v. Emj cror. 

4. (1882) 2 Weir 475 (176), Sihanmuijam Chet^ 

tint V. Alntiia NuynOia Billni. 

NoU 7. 

1. (1805) 23 Cal 347 (340), Milan Khan y. 


Hagai Depuri. liulo in civil appoaU 
that buKieii lies on appellant to 
prove ilr'oision (;f lower Court is 
wrong dot's not apply to criminal 
appeals by convicted person — In such 
cases, if appeiUile Court feels a 
rcMhonablo doubt as to tbo guilt of 
i be accused, it must acquit him. 
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(a) in an appeal from an order of acquittal, reverse such 
order and direct that further inquiry be made, or that the 
accused be re-tried or committed for trial, as the case may be, or 
find him guilty and pass sentence on him according to law ; 

(h) in an appeal from a conviction, (1) reverse the finding 
and sentence, and acquit or discharge the accused, or order him 
to be re-tried by a Court of competent jurisdiction subordinate to 
such appellate Court or committed for trial, or (2) alter the 
finding, maintaining the sentence, or with or without altering 
the finding, reduce the sentence, or (3) with or without such 
reduction and with or without altering the finding, alter the 
nature of the sentence, but, subject to the provisions of 
Section 106, sub-section 3, not so as to enhance the same ; 

(c) in an appeal from any other order, alter or reverse 
such order ; 

(d) make any amendment or any consequential or inci- 
dental order that may be just or proper. 

(2) Nothing herein contained shall authorize the Court to 
alter or reverse the verdict of a jury, unless it is of opinion that 
such verdict is erroneous owing to a misdirection by the judge, 
or to a misunderstanding on tbe part of the jury of the law as 
laid down by him. 

Synopsis. 


Note No. 

1 

2 

3 


Scope of the Section. 

‘Shall then send for the record." 

'After perusing the record." 

Dismissal of appeal for default can be 
set aside. 

Refusal to entertain appeal on ground 
that conviction ought to have been 
on non-appealabic Section. 

Admission of appeal docs not preclude 
objection as to its admissibility. 

appeal cannot be admitted merely for 
reviewing sentence. 

Withdrawal of appeal. 

Parties must be given an opportunity of 
being heard. 

Notice of appeal. 

Connected appeals — Hearing of. 

Appointment of assessors in appeal. 

New plea. 

Appreciation of evidence by the appel- 
late Court. 

Appeal from acquittal— Clause (a). 

Appeal from acquittal- Order for fur- 
ther enquiry. 

Appeal against acquittal— Power to 
order re-trial. 

Re-trial of appeals. 

"Find him guilty and pass sentence." 

Appeal from conviction General. 

"Reverse the finding and sentence " 
Acquit or discharge the accused." 


7 

8 

9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Note No. 


‘‘Order him to be re-tried." 

' "By a Court of competent jurisdic- 
tion." 

Discharge and re-trial — If both can be 
ordered. 

> Effect of re-trial on offences of which 
accused had been acquitted in trial 
Court. 

Ordering re-trial for enhancing sen- 
tence. 

I Remand for passing sentence or for 
writing proper judgment. 

' Effect of order for re-trial in appeal. 

"Or committed for trial." 

"Alter the finding." 

Reduction of sentence. 

"Alter the nature of the sentence but 
not so as to enhance the same." 

"Appeal from any other order" — 
Clause (c). 

Subsequent events — Power to take 
notice of. 

i Power to direct sentence to run con- 

I currently. 

j Appellate Court cannot canvass pre- 

I vious convictions. 

I Appellate Court when to report to the 
High Court. 

"Any amendment or any consequential 
or incidental order” — Clause (d). 

Verdict of jury — Sub-section 2. 


23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 
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Other Topics. 


Abetment ot o0ence — Conviction for, by ap- 
pellate Court — When can be passod and 
when not. See Note 31, Pts. 12 to 15, 
and F-N (7). 

Abetment of ofTonce — Not minor offence and 
cannot come under S. 238. See Note 31, 
Pt. 11. 

Accused not given notice of date — Disposal on 
such date illegal. See Note 9, F-N (3). 

Accused represented by pleader — Appeal dis- 
posed in chambers without being aware of 
fact — Judgment sot aside. See Note 9, 
F-N (2). 

Acquittal— Interference by Appellate Court. 
See Note 15 Pts. 3 to 8. 

Act 37 of IvSoo — All sentences in criminal 
cases are final — No appeal lies. See Note 1, 
F-N (.5). 

Adjourned hearing — Appellant to bo given 
notice. See Note 3, F-N 12). 

Admission — Objection as to absence of suffi- 
cient cause for delay or as to non-appeal- 
ability of sentence can lio taken. Sec 
Note 0, Pts. 1, 2. 

“Alter” — In Cl. (c) — Meaning. Sec Note 3!. 
Pt. 8. 

Appeal — No admission for reviewing sentence 
only — If admitted, appellant to bo hoard 
on merits. See Note 7. 

Appeal — No dismissal on ground of sentence 
being without jurisdiction. See Note 3. 

Appeal--No summary dismissal. See Note 9. 
Pt. 1. 

Appeal— To be heard at time and place speci- 
fied in notice. See Note 10. 

Appeal from acquittal — tlrounds not contained 
in objections not to bo considered. See 
Note 15, Pt. 20. 

Appeal from acquittal — Ordinarily no capital 
sontonco. See Note 19, Pt. <5. 

Appeal from acquittal — Power to order re-trial 
is discretionary. Sec Note 17, T’t. 1 ; 
Note •>3. I't. 3. 

Appeal from acquittal -Onus on thrown Ci. 
establish judgment to to erroneous. See 
Note 15, I -N UH). 

Appeal from acquittal — Unles.-* inaniftjstly 
wrong or perverpo, appellate Court not to 
weigh evidence. Sec Note 1.5, F-N (U). 

.•\ppeal from acquittal — Co rectness of judg- 
ment open to tioubt — TliaL merely not 
suflicieiit toroversoacquitl.il order. Se<; 
Note 15. F-N (13). 

Appeal from conviction — .\ppcllato Couib e.m- 
not remand simply for exainiii.ition afri-sU 
of certain \\itnosses See Note 20. I't. 1. 

Appeal from conviction and appeal from 
acquittal — I >1^1 irjclion. Sec Note 1.7, I'ls.*.) 
to 17, F-N (31, (10). 

Appeal from conviction — Mero reversal is ac- 
quittal. See Note 21. I't. 1. 

Appeal from conviction — No furlher enquiry. 
See Note 10. I't. 3; Nolo 20. Pt. 2. 

Appeal from trial by jury and appeal from 


trial with assessors — Difference. See 
Not© 40, F-N (5). 

Appeal on doubtful weighing of facts — High 
Court will not interfere. See Note 15, 
F-N (4). 

Appeal transferred — Appellant not aware of it 
— Transferee Court disposing on merits — 
No mistake. See Note 9, F-N (5). 

Appellate Court — To give benefit of doubt to 
accused. See Note 14, (2), 

Appellate Court — Can alter conviction into 
ODO of graver offence, if no prejudice to 
accused. Seo Note 19. F-N (2). 

Appellate Court — Not to travel outside record. 
See Note 17. P-N (7). 

.•\ppellate Court — No power to make order 
which would make entire proceeding in- 
fructuous and absvird. Seo Note 39, Pt. 1. 

Appellate Court— No power to remit any sen- 
tence. Seo Nolo .32, Pt. -1. 

.\ppellate Court— Not to report to High Court 
without deciding appeal. Soo Note 38, 
Pts. 1, 2. 

Appellate Court — Powers of. See Note 1, Pt. 1 
and Note 9, Pts. 2 to 7. 

Appellant in jail — Not represented by picador 
— Entitled to appear in person. See 
Note 9, Pt. 0. 

Case under Cantonments .Act, S. 23 — No 
appeal from decision thereon. See Note 1, 
r-N (5). 

Cl.au3o(d) — No application to matters arising 

appeal or to matters at stage of 
ndmisxion. See Note 30, Pis. 2, 3. 

Clause (d) — Orders nob falling within- - 
Examples. Seo Note 39, Pts. 23 to 29. 

Co-accused — Appeal by one alone — Appellalo 
Court can reduce sontonco on other in the 
ends of justice. Seo Note 32, I’b. 5. 

Code of 1872 and present Section — Hillerenco. 
Seo Note 23. Pts. 1, 2. 

Commitment — For commitment by appellate 
Court, offence need not bo ox'duxivcly 
I l iable bv Hcs'.ii'iis Uoiii t. See Nelv 30, 
Pt. 7. 

I’oimnitmcnt refii'ol in viev/ of cotn i-iorablo 
oxpcn'iO iiK-urre*! already by aocU'c l and 
other ciii umstaiicGS. Sue Note 30, T'b. 9. 

Oonudainanl or |*rivate prosecutor cannot 
bo hoard as of rii^ht. Seo Nolo 9, T'ts. 11, 
U.i and F-N (11). (lla). 

■■Con.scqiioiilial or incidon tal” — Meaning a'ul 
o\amplos. Irco Note 39, Pis I to IS.i. 

(^mviction — Not to be supo vt'-l i n • viilenco 
definitely di^h«•liovc I by ni.il .Imlgo. See 
Note 11, P N (5). 

(’onviclioii .iffirmod S<-iiiim. : cannot bo re- 
ver.sed absolutcl . . o N-.dt- 32, Pt. 2. 

l.'onvi' tion for tv. ) "U'-n' c.N- -W li«l»* prosecu- 
tion cvidoiicc it i.- I'L’ I ic vc'l — Whulu convic- 
tion to i o • •• aside. Sco Nolo LI, Pt 13. 

Court-fees .\cl. S. 31 — tlrdor lor »osts under, 
is jiot f.-nhan< emciit. Sec Note 33, Pt. 2t. 
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Discharge oniground of misjoioder — Re-trial 
can be directed. See Note 25. 

Dismissal for default — No “judgment.” See 
Note 4, Ft. 1. 

Disposal without hearing Mukhtyar — Set aside. 
See Note 9, F-N (10). 

Duty of appellate Court to go through record. 
See Note 3, Pts. 1 to 4. 

Entire record lost — Fresh trial ordered. See 
Note 2, Ft. 2. 

Evidence— Taken before Magistrate but nob 
used at trial— Not to be referred in appeal. 
See Note 3. F-N (4). 

Evidence — Objection as to admissibility — Not 
to be allowed in appeal for first time. See 
Note 13, Ft. 6. 

Evidence — Review by appellate Court — In- 
dependent judgment to be exercised. See 
Note 14, Pts. 1 to 3. 

Evidence Act, S. 1G7— Not inapplicable to jury 
trials. See Note 40, F-N (13). 

Expunging remarks in lower Court’s judgment 
— Order is not “amendment.” See Note 
39, Ft. 23. 

“Finding” — Is not limited to finding on law 
point. See Note 31, Ft. 9b. 

“Find him guilty” — Words nob limited to 
offences with which accused was charged 
ill lower Court. See Note 19, Pts. 2, 3. 

Finding of fact of trial Court — Power of ap- 
pellate Court to interfere. See Note 14, 
Pts. 4 to 8. 

Frontier Crimes Regulation {3 of 1901), Ss. 48, 
49 — Apply only to special tribunals. See 
Note 1 h’-N (5). 

Hearing without notice — Illegal. See Note 10, 
Ft. 1. 

High Court— Power as appellate Court. See 
Note 1, Pts. 2. 3 ; Note 22, Pt. 4. 

High Court— Power as revision Court. See 
Note 1, Pts. 2, 4; Note 22, Pts. 3. 0. 

Improper ovidence admitted by loT^er Court 
Appellate Court should see whether there 
still remains suflicient evidence to sustain 
conviction. See Note 14, Pt. 14. 

Inquiry under S. 517— Party not appearing 
after notice — Appeal against order— 
Notice. See Note 10, Pt. 2. 

Jury— Objection to jury trial— Not to bo 
allowed in appeal for first time. Boo 
Note 13, Pt. 7. 

Jury verdict — On circumstantial evidence 
alone — No interference. See Note 40, 
F-N (3). 

Jury verdict and conviction — Mis-dircction or 
error of law— Whether appellate Court can 
go into evidence and see whether decision 
IS right. See Note 40. Pts. 10 to 11a. 

Juvenile offender— 4 mouths’ R. I. substituted 
by whipping. See Note S3, 1*-N (17). 

Leave to compound- Order as to— Whether 
can be passed under Cl. (d). See Note 39, 
Pts. 19. 20. 

Legislative changes. See Note 33. 

Lower Court decision— Presumption as to 
correctness. Sec Note 14, Pts. 9 to 12. 


New trial — Merely for enhancing punishment 
— To be used sparingly. See Note 27; 
Note 1. 

No appeal by accused — Conviction not to be 
quashed on ground of loss of record. See 
Note 2, Pt. 3. 

Non-appealable sentence— Illegally corrected 
into appealable one— Appeal lies. See 
Note 3, Pt. 5. 

No summary dismissal — Records to be sent 
for. See Note 2, Pt. 1. 

Offence requiring sanction — Appellate Court 
cannot convict of such offence. See 
Note 31, F-N (1). 

Order for detention in Reformatory^ School — 
No interference in appeal or revision. See 
Note 1, F-N (5). 

Parties to be heard in each other’s presence. 
See Note 9, Pt. 12. 

Petty matter or petty case — Re-trial not to be 
ordered. See Note 23, F-N (21). 

Pleader appearing without vakalatnama— 
Time may be granted for production. See 
Note 9, Pt. 8. 

Power to alter finding under S. 428 (1) (b)— 
Not qualified or restricted by Ss. 236, 287 
and 238. See Note 31, F-N (8a). 

Power under this Section— Large enough to 
invoke English rule that repugnancy _ in 
verdict is by itself sufficient for quashing 
conviction. See Note 40, Pt. 15. 

Powers under this Section — Subject to other 
provisions of law. See Note 1, Pt. 5. 

Presumption of innocence of accused — Effect 
of lower Court’s decision on it. See Note 
14, Pt. 10. 

Previous conviction — Appellate Court cannot 
go into legality. See Note 37, Pt. 1. 

Question of law — New plea in appeal. See 
Note 18, Pts. 3 to 5a. 

Question of facts in issue — Difference between 
criminal and civil appeal. See Note 14, 
F-N (5). 

Remand — No remand for passing legal sen- 
tence. See Note 28, Pt. 1. 

Respondent heard— Right of appellant to 
reply, whether exists. See Note 9, Pts* 
13 to 15. F-N (14). 

Re-trial — Perfunctory cross-examination of 
prosecution witness is good ground. See 
Note 23, F-N (20). 

Re-trial — Appellate Court can specify whioh 
Court to hold re-trial. See Note 24, Pt. 5. 

Re-trial for graver offence— Order proper. See 

Note 23, F-N (20). 

"Re-tried” — Includes re-trial on appeal. See 
Note 18. - 

Re-trial— Charges under Ss. 802 and 201, 1.P.O. 
— S. 201 charge withdrawn— Conviction 
under S. 302— Re-trial oven for charge 
under S. 201 can be ordered. See Note 26, 

Pt. 3. . 

Re-trial order can be passed even subsequent 
to setting aside conviction and sentence. 
See Note 17, Pt. 8. 

Re- trial— No re -trial on particular point. oOQ 
Note 23, Pt. 23. 
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Be- trial — \Yhen will not be ordered. See Note 
23, Pts. G to 18. 21, 23, 28. 

Be-trial — When can be ordered. See Note 17» 
Pts. 2 to Ga; Note 23, Pts. 4, 5, 20, 22. 

Re-trial — Whether can be before appellatb 
Court. See Note 24, Pts. C, 7. 

Section 106 (3) — Order as to additional secu- 
rity under, is not enhancement. See Note 
33, Pt. 25. 

Section 118 — Appeal against order under — No 
re-trial or further enquiry can be ordered. 
See Note 34, Pts. 6, 7. 

Section 250 — Order under, cannot be passed 
under Cl. (d) by appellate Court. See 
Nolo 39, Pt. 22. 

Section 418 and this Section. See Note 40, 
Pts. la, 1. 

Section 439 and this Section — Distinction. 
Sec Note 1, Pt. 4a. 

Sections 514, 476, 135 and 250 (3). See Note 34, 
Pts. 1 to 4. 

Section 537 and this Section. See Note 40, 
Pts. 2 to 6a. 

Sections 109, 211, 193, I. P. C.— Alteration of 
findings under Ss. 109, 21 1 to one under 
S. 193. See Note 31. F-N (6). 

Sections 147, 323 and 140, I. P. C. — Conviction 
under Ss. 147 and 323 changed into one 
under Ss. 149 and 323. See Note 31, 
F-N (6). 

Sections 147 and 823, I. P. 0. — Whether con- 
viction under S. 147 can be altered to ono 
under S. 323. See Note 31. F-N (6). (8). 

Sections 149, 326 and 34, I. P. C. — Conviction 
under S. 326/149 altered into ono under 
S. 320/31. See Note 31. F-N (S). 

Sections 335 and 323. I. P. C. — Conviction 
under S. 335 — Alteration to one under 
S. 323. See Note 31, F-N (6). 

Sections 876 and 323, I. P. C.— Conviction 
under S. 376 — Alteration to one under 
S. 323. See Koto 31, F-N (G). 

Seclion.s 376 and 806, I, P. C. — Altoralion of 
conviction under S. 376 into ono under 
S. 366 — Illegal. See Note 31, F-N (6). 

Sections 379, 447 and 352. I. P. C.— Conviction 
under Ss. 447 and 352 altered by appellate 
Court to one under S. 379. See Note 31, 
F-N (0). 

Sections 380 and 403. I. P. C. — Person charged 
and tried for olTenco under S. 380 can bo 
convicted under S. 401, if accused not 
taken by surprise. See Nolo 31, F-N (5). 

Section 403, f. P, C. — Conviction uiiclor, sot 
aside— Rc-trial under S. 406 ordered. See 
Note 23. F-N {20i. 

Sections in. 379. I. P. C.— Conviction under 
411 -Mloration on appeal to conviction 
either under S. 379 or S. Ill— lllocal 
Sec Note 31. F-N (6). 

Section.s 4ii and 11-7, I. P.C. — Person charged 
under S. 415 ciui bo convicted under S. 411 
See Note 31. F-N (.5). 


Sections 411, 403, I. P. C. — Finding under 
S. 411 altered to one under S. 403. See 
Note 31, F-N (8). 

Sections 420, 75, 379, I. P. C. — Finding of 
guilty under S. 420/75 changed into one 
under S. 379/75. See Note 317, F-N (8J. 

Sections 420 and 465, I. P. C. — Conviction 
under S. 420 and acquittal under S. 465 — 
Appeal from conviction — Ro-trial in respect 
of both offences not proper. See Note 26, 
F-N (2). 

Sections 468 and 471, I. P. 0. — Charge and 
conviction under S. 468 — Change into ono 
under S. 471 not proper. See Note 31, 
F-N (6). 

Self-defence — New plea in appeal — When can 
be raised. See Note IS, Pts. 1, 2. 

Sentence by appellate Court — Whether en- 
hancement. See Note 33, Pts. 3 to 19. 

Separate sentences in separate trials — High 
Court can direct them to run concurrently. 
See Note 36, Pt. 1. 

Special procedure — Omission by Judge to 
follow — Be-trial order proper. See Note 23, 
F-N (20). 

Subsequent discovery of jury having taken 
bribes — Verdict sot aside. See Note 35, 
Pt. 3. 

Subsequent discovery of evidence — No ground 
for setting aside acquittal or ordering 
re-trial. Sec Note 17, Pt. 7. 

Subsequent events— Not to bo looked into. See 
Note 35, Pts. 1, 2. 

Summary rejection of appeal under S. 421 — 
Souteuce cannot be reduced. See Note 32. 
Pt. 1. 

Technical oSonce — Re-trial not to be ordered. 
See Note 23. F-N (11). ( 21 ). 

Trial Court competent to inflict maximum 
sentence — No new trial for enhancing 
sentence. See Note 27, Pt. 2. 

Trial Court not writing judgment in con- 
formity with S. 307— Appellate Court to 
reuiand case for re-heaiing dc nci'o and 
iiOl merely to call for ficsh judgiucut. See 
Note 28, Ft. 3. 

Two a|>[>pals — To bo kept and dealt with sepa* 
lately. See Note 11, Pt. 1. 

Two appeals — Making cross-references to evi- 
dence and judgment irregular. See Note 
11. Ft. 2. 

Two crovs-chargos tried separately— But one 
judgment — No prejudice — Conviction 
valid. See Note 11, Ft. 3. 

A ordict of jury — Set a.-<idc — Ni-w tii.rl need not 
necessarily be dincted. Sec Nolo 40 
F-N (8). 

Whipping — When may bo substituted for 
imprisomiicnt. Sec Note 83, I’t. 23. 

hipping — Sculeiico of line— .\Uetatiou into 
ono of w hij)ping. See Note 33. F-N (8). 

Withdrawal of uj.poal — At anv time before 
judgment. See Nolo 8, Ft. 2. 
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1. Scope of the Section. 

This Section prescribes the powers of the appellate Court in disposing 
of an appeal. The powers conferred on the appellate Court are as ample as the 
High Court could have on revision under Section 439 with the exception of the 
power to enhance the sentence.^ Where the appellate Court is the High Court 
itself, it has not only the powers under this Section, but also those under Sec- 
tion 439. As an appellate Courts it can, under this Section, alter the conviction 
to one for an offence of which the accused was acquitted by the lower Court, but it 
has no such power in revision. As a revision Court it can enhance the 
sentence passed by the lower Court though as an appellate Court it has no 
such power. Thus by a combination of Sections 423 and 439, the High Court 
in appeal, can convict the accused of an offence of which he had been 
acquitted and also enhance the sentence.^ Where an appeal is before the 
High Court, the accused may be warned, that, at the hearing of the petition, 
he may be called on to show cause why the sentence should not be enhanced.® 
But the stage at which the revisional powers can be exercised docs not arise 
until the peremptory provisions of Sections 422 and 423 have been complied 
with; thus the High Court cannot, if it docs not dismiss the appeal sum- 
marily under Section 421. act under Section 439 without notice under Sec- 
tion 422 and without sending for the record under Section 423.** 


There is another distinction between this Section and Section 439. 
Under the latter Section findings of fact are not ordinarily open to review and 
a proviso against altering an acquittal into a conviction has been cxpiessly 
added therein. On the other hand, this Section is concerned with the powers 
of a Court of appeal when the facts arc before the Court, and in the absence 
of a proviso limiting the powers as to alteration of findings, such a proviso 

cannot be implied.'*^ 


The powers of the Court under this Section must be read subject 
to other provisions of law limiting the right of interference to the extent 
specified by such provisions. See the following cascs.^ 


Section 423 — Note !• 

1. (1935) 19.35 P C 89 (92) : 3G Cri L Jour 83S: 

193.5 Cri Cas 551: 62 Inti App 129 
{!’ C). King-Emperor v. Dahu Bout. 

2. (1011) 1914 M.ntl 258 (200) : 37 Mad 119 : 

15 Cri L Jour 180, Kanibam Doli 
Bcdfhj V. Kiug-Empi ror. 

(1901) 1 Cri' L Jour 912(913); 1904 Pun 
Ite Cri No. Ho 12. Bhola v. Emperor. 
(1884) 6 All 622 (622) (P B). Queen- Empres.t 
V- Bam Kurin. 

(1931) 1031 Cal 450 (451); 32 Ori L Jour 
890: 1931 Cri Cas G02, Kitabdiv. 

Etvperor. 

3. (1985) 1935 P G 80 (92): 36 Cri L Jour 

838 ; 1035 Cri Cas 551 : 62 Ind App 
129 (P C), King-Emperor v. Dahu 
liiiui. 

4 (1985) 1935 P C 80 (92) : 1935 Cri Cas 551 : 

36 Cri L Jour 838 : 62 Ind App 129 
(P C), King-Emperor v. Dtihu Baut. 

4a (193-2) 19.32 Cal 723 (725) : CO Cal 179 : 34 
Cri L Jour 177: 1932 Cn Cas 728, 
Uanumnn Sarma v. Emperor. 


5. Bc/ormatory Schools Act, S. 16; — 

(1898) 20 All 159 (160), Queen-Empress v. 
Gobinda. Cannot interforo in appeal 
or revision with an order for deten* 
tion in Reformatory School, passed 
in substitution for an order of 
transportation or imprisonment 
(1907) 1907 Pun Re Cri No. 18, p. 58 (59), 
Bnm Singh v. King-Emperor. (Do.) 
(1803-1900) 1893-1000 Low Bur Rul 441 
(442), Quecn-Empress v. Nga Nyun 
IPmu. (Do.) 

(1901)1 Low Bur Rul 68 (68), Crown v. 
Dawood Sahib. (Do.) 

(1912) 13 Cri L Jour 44 (44): 5 Sind L B 
173, Imperator v. Bajabli. (Do.) 
(1899) 3 Cal W N 576 (579), Empress v. 
Earisdas Muhherjee. (Do.) 

[See however (1901) 21 All 391 (401, 
404) (F B), Queen-Empress v. Bar\. 
Can interfere whore the order is 
without jurisdictioji. 

(1901) 28 Cal 423 (424), JBcasut v. 
Courtney. , - 

(1931) 1931 Nag 179 (179): 27 Nag L 
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2. “Shall then send for the record.” 

Where the appeal is not dismissed summarily under Section 421, the 

appellate Court is bound to send for the record, if such record is not already 
in Court. ^ Where the entire record was lost, the High Court set aside the 
conviction and ordered a fresh trial.^ In Kamakshamma v. Emperor^ it 
was held by the High Court of Madras that in the absence of any appeal by 
the person convicted, the conviction cannot, in revision, be quashed merely 
on the ground that some of the material records were lost at the time of 
the lower Court’s judgment. 


3. "After perusing the record.” 

.An appeal cannot be dismissed for default of appearance. The words 
“after perusing the record ... .if it considers that there is no sufficient ground 
for interfering” shows iliat it is the duty of the appellate Court to go through 
the record and dispose of the appeal on the merits^ This duty is irrespective 
of the question whether the appellant appears or does not appear; if he 
appears he is bound to be heard; if not, the record sliould be jKuuscd and 
the appeal disposed of on the merits.^ 


R 242: 32 Cri L Jour 1263: 1031 
Cri Cas 020. Muhammad Azxmuddin 
V. Kmperor. Scs^ion.s Judge has 
power to alter sentcucu of iinprisou- 
nicut though onlcr of dctciitioit 
falls to tho ground thereby.] 
Cantonmen!^ Act (3 of 18.30), Section 28 : — 
(1884) 1884 Pun Re Cr No. 40. p. 77 (84. 
87). Clarde v. Em 2 >re-^s. In a case 
tried under S. 28 of the Canton- 
ments Act no a[>peal lies from any 
decision thereon. 


(1009) 0 Cri L Jour 5, IS (.SSS) : 3 Nag L K 
76, Dutanchand v. Emjieror. 

(1929) 1920 Lah 810 (SJO) : 30 Cri L Jour 
902 : 1020 Cri Cas 512, Kihal v. 
Emi^c ror. 

(19.30) 1930 Lah 6'>9 (650) : 1030 Cri Cas 

803 : 11 Lah 242 : 31 Cri L Jour 

970, Itoora v. Etnpvror. 

(1010) 1010 Oudh 32.3 (324) : 20 Cri L Jour 
74 1. halalnran Sin'ih v. Emperor. 

(10.30) 1930 Oudh 331 (331) : 31 Cri L Jour 
939; 1030 Cri Cas 400. Tain Em- 


Act A'-Y.VT ’/ lof 1855, Section 4 
(1872) 17 Suth W R Cri 11 (11). v. 

Boi/donath Zlukcrjce. Uuder S. 4. 
Cl. (1) of Act X-XXVll of 1855 all 
sentences passed in criminal cases 
are tinal and no appeal lies to the 
High Court. 

(’/ tjticv /.V'f/tihifion (3 o/ 1001). 
6's. 18 and 19 ; — 

(1932) 1032 l.ah 1.30 (137) : 13 Lah 585 : 33 
(’ri L J^.nr 333: 1932 Cri Cas 582. 
Mt. Saldiai v. Etnperor. Ss. 48 and 
•10 apply only to orders passod by 
Spciia! 'Triliunals — Th**y do not 
affect High t’ourt's powers. 

Jioratnl Scltools Act (Pl26), Section 21 ; — 
(1932) 19:;j Sin. I 17.5 (177) ; 20 Sind L U 
•29,5; :il Cri L -four 11: lOi’ Cri 
Cas 7:’,-2. I s.'iti V. Et.tpcror. 

Note 2. 

1. (1935) 1935 P C 80 (92): ;30 Cri L Jour 

■838: (•.•2 Jiul App 129 : 193.5 Cri Cas 
5-51 (I’ (■), Ihiipcrfr v. Dtitiu Jt tut. 

2. (1889) 1889 All W N .55 (.55), <jucen-Km- 

jyrefiS v. Khintnt 

8. (1015) lOlfi Mua 10>H (10:WJ : SS Mad 408 : 

14 Cri J, Jour 11*7, Kamahshufuma 

V. £Jin2>crtir. 

Note 3. 

1. (1011) 12 Cri L Jour 181 (481) (All), Shenji 

V. hJmpcror. 



2u ror, 

(1027) 11127 Pat 17C (17G) : G Pat 10: 2S 
Cri L Jour 351, Kuhlijt 6‘iuy/t v. 
l{tng^Km2>€ror. 

(1931)1934 Posh 21 (21): 35 Cri L Jour 
9C3 : 1931 Cri Cas 522, ]>in Mohavf 
viad V. Untpcror. 

(1895) 1S95 l*un Ito Or No. 21, pa go 59 (59), 
Konrn v. J\77ipcror. 

(1905) 2 Cri L Jour (>r> (GO) : 1905 Pun Uq 

Cr No 1 1. v. A’nif/- • 


( 1021 ) 

(1923) 

(192G) 

(1921) 

(1907) 

(1010) 


(192 


j’Cror. 

1921 Put 070 VMC) : 2| (^ri 1 j Jour 
17.7, JjijJdco Dubcfi V. Kifiii 1^777 peror. 

1920 All 175 (17ii) : 24Cii L Jour 
fiaituicharuhir v. Jiiffjfcror. 

PJjo Uom 518 (54S) : 50 P»oin 073 : 27 
tVi L Jour ll()7, TriffiOah BiiliCiitit 

V. K7nprro7\ 

1921 Cal 95 (95) : 50 (':il 972 : 25 Cri 
L Jour 1150, Banshi h ly. 

uar. 

11 CalWN i:!:>n \oni Sheikh 

V. The /. 

lOPJ P;il 51 (5r.) : 20 Cri L Jour 271, 
Shti7n JU'h n i v. !•! mjyei'or. An 

ai»poP:’nt mu>t Co givcji a notice of 
t hir :\-l :ou I nod lunir in^. 

]9j; Pat 170 (17r‘.) : r, Pat IG : 28 
in L Jonr Kuidip Snitjh v. 
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The whole record must be perused; it is not enough to merely go 
through the judgment.^ But documents and evidence not forming part of 
the record of the proceedings of the lower Court cannot be referred to or 
considered in appeal* 

An appeal cannot be dismissed on the ground that the sentence of 
the Lower Court is without jurisdiction. Where a Magistrate first passed 
a non-appealable sentence and then illegally corrected it into an appealable 
sentence it was held that an appeal lay against the latter and could not be 
dismissed on the ground that the original sentence was non-appealable.® 

4. Dismissal of appeal for default can be set aside. 

Where an appeal is dismissed for default, of appearance of the appel- 
lant, there is no ‘judgment’ within the meaning of Section 369, ante, and the 
Court making the order can set aside the order and re-hear the appeal accord- 
ing to law.^ 

5. Refusal to entertain appeal on ground that oonviotion ought to have 

been on non-appealable Section. 

Where a conviction is given under an appealable Section, the appeal 
cannot be refused to be entertained because the conviction, in the appellate 
Court’s opinion, ought to have been under a non-appealable Section. ^ 


6. Admission of appeal does not preclude objection as to its admissibility. 

The mere fact that an appeal was admitted in the absence of the 
respondent does not preclude the appellate Court from entertmning and giving 
effect, at the hearing, of an objection as to the maintainability of the appeal. 
Thus the appellate Court can entertain an objection that there was no sufficient 
cause under Section 5 of the Limitation Act for excusing the delay in filing 
the appeal,! or an objection that no appeal lies against the particular sentence..^ 


7. Appeal cannot be admitted merely for reviewing sentence. 

An appeal cannot be admitted merely for the purpose of reviewing the 
sentence only. If the appeal is admitted the appellant is entitled to be heard 
on the merits of the whole case. Where this is not done the High Court 
will order a re-hearing of the appeal. ^ 


3. (1913) 14 Cri L Jour 182 (183) : 19 Ind Cas 

182 (C.-il). Abbash AH v. Emperor. 
(1923) 1923 Pat 3G8 (368) : 24 Cri L Jour 
453. Nctca Lai Eai v. Emperor. 

4. (1910) 11 Cri L Jour 221 (221) : 6 Ind Caa 

12 (Mad). In re Muthu Qoundan. 
( 1010 ) U Cri L Jour 734 (734): Bind Cas 
943 (Mad), Chiuthalapudi, In re. 
(1872) 17 S'lth W R Cr 5 (5), Queen v. 
M’azira. Evidence taken before a 
^fagistrate but not used at the 
trial, cannot be referred to on ap- 
peal. 

5. (1911) 12 Cri L Jour 431 (431) : 11 Ind Cas 

G15 (Bom), Emperor v. Keshavlal 
Vircha7td. 

(1911) 12 Cri L Jour 402 (102, 403) : 35 
Bom 418, Emperor v. Keshalal T ir- 
chand. 

Note 4. 

1. (1909) 9 Cri L Jour 553 (554) : 5 Nag L R 
76, Ratanchand v. Emperor. 


Note 5. 

1. (1888) Ratanlal 363 (364), In re Zaruna- 
rain. 

Note 6. 

1. (1914) 1914 Bom 111 (111) ; 38 Bom 613, 
Harchand Panaji v. Qulabchand 
Zanji. 

2- (1913) 14 Cri L Jour 254 (254) : 40 Cal 631, 
Aziz Sheikh v. Emperor. 

Note 7. 

1. (1895) Ratanlal 826 (827), Queen-Empress 
V. Dafjdu Oangaram. 

(1931) 1931 Pat 351 (351) : 32 Cri L JoUt 
1017 : 1931 Cri Cas 799, Sheikh 
Ilijhu V. Emperor. 

(1914) 1914 Cal 276 (277) : 41 Cal 406 : 14 
Cri L Jour 485, Nafar Sheikh v. Em- 
peror, 

[See however (1938) 1933 Cal 124 
(125) : 60 Oal 571 ; 34 Cri L Jour 
633 : 1933 Cri Cas 140, Nil Ratan 
OanguU v. Emperor.} 
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8. Withdrawal of appeal. 

A petition of appeal presented for admission may be withdrawn by 
the appellant. The reason is that a right of appeal is a privilege and the 
party cocncerned is at liberty to insist upon or abstain from the exercise 
of that right in accordance with the principle that every privilege given to 
a party by law may be waived at the option of that party. ^ According 
to the undermentioned case^ a party can withdraw his appeal at any time 
before judgment. According to the High Court of Calcutta, it is doubtful 
if an appeal can be withdrawn as of right, after the appellate Court has 
perused the evidence.® 

9. Parties must be given an opportunity of being heard. 

An appeal cannot be dismissed summarily under this Section.^ The 
stage at which the powers under this Section are to be exercised arises after 
the notice referred to, in Section 422, has been given to the parties specified 
therein. The appellate Court must give the appellant or his pleader, an 
opportunity of being heard.^ It cannot dispose of the appeal immediately 
after sending for the record without giving any such opportunity.® Thus, 
it cannot dismiss the appeal without a hearing on the ground tliat “the matter 
is a mere trifle.”^ 

On the other hand, where an opportunity has been given, but the 
appellant or his pleader is absent at the hearing,® or is not prepared to argue,® 
the Court is not bound to wait further but is competent to dispose of the appeal 
on the merits after perusing the record. Thus, the only limitation on the 
powers of the appellate Court is that, before disposing of the appeal, it 
must peruse the record and, if the appellant, having been given an opportunity 
of being heard, is present or is represented by a pleader, he must be hcard.'^ 

Where a pleader appears on behalf of the appellant but files no 
vakalainama the appellate Court may grant him some time for producing tlie 
vakolatnania and then hear him; but the refusal to grant time, cannot be said 
to be wrong.® If the appellant is in jail and is unrepresented by a pleader, he 


Note 8. 

1. (1879) 5 Cal L R 872 (.373), In the nintter of 

Chandcr Noth Deb. 

2. (1901) 1 Cri L Jour 751 (752. 753) : 17 C P 

Tj R 07, Emperor v. Sheihh Hasul. 
Can be withdrawn. 

3. (1880) 0 Cal L R 127 (428). DivnroJca Man- 

jhec, In re. 

Note 9. 

1. (1899) 1 Rom L R 225 (225). Queen-Em- 

press V. Gnpala bin Davia. 

(1901) 2 Weir 171 (175), Nai- 

cJ:rn, In re. 

2. (1870) 1870 Pun Re Cr No. 31. paRC IS (10), 

Fuzl V. Crown. Time fixed for ap* 
poaranco so that it was physically 
impossible for the appellant to bo 
preeont. 

(1897) Ratanhil 911 (911), Quee-H-Ein pre-^s 
V. Chunin. .Appeal disposed of in 
chambers wilhout beinR aware of 
the fact that accused was ropro- 
sentod by pleader — Judgment was 
set aside. 

3. (1917)1917 Pat 331 (332): 13 Cri L Jour 


(1919) 

(1921) 

(18S2) 


1. (1898) 
5. (1891) 
(1023) 


G. (1935) 

7. (1,891) 

8. (1920) 


639, Jaqdeo liai v. Kali liai. 

1919 Pat, 54 (66) : 20 Cri L Jour 271, 
Sham Dehari Sinqh v. Emperor. 

1921 Ranc 204 (295) : 25 Cri L Jour 
933, Ta J'li V. Kina- Em peror. 

2SVcir 475(175), ShunmwdtajiiChet- 
tinr V. AlaqiaNumhiiin J'lllai Illegal 
tlispusal of appeal on a date of which 
no notice was given. 

Ratanhil 978 (978), Jivacharan v. 
Keshaeram. 

13 .Ml 171 (187, 188) (F B). Quecn- 
Em/ircss v. Pohpi. 

1923 Pat *297 (20.8): 26 C.i L Jour 
119, Knbir Shah v Em n, r r. .\p[ieal 
transferred — Appellujit not aware of 
transfer — 'rr.m dcTco ('ourt dispos- 
ing of appeal on merits does not 
commit anv mistake. 

1935 P.it .51.M:.1.81 : 36 Cri L .lour 
1351 13.A7) : 193.5 Oil Oas 1273, 

Kciealrun: v Em percr. 

13 .Mi 171(187. l^^), Qtteen-Emjyress 
V. Johpi. iMohamiiiiul, J. confru. 

1920 Cal 175 (175); 21 Cri L Jour 
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is entitled to appear and be heard in person® and, for this purpose, the appellate 
Court has power to direct him to be brought before it.®^ A contrary view 
has however been taken by the Sind Judicial Commissioner’s Court and by the 
Chief Court of Oudh, namely that an appellant in jail cannot appear in person 

in Court.®*^ 

The only persons that are entitled to be heard are those mentioned 
in the Section. A mukhtyar is a pleader, and if he represents the api^Uant, ho 
must be heard. A complainant or a private prosecutor cannot claim, as of 
right, to be heard in appeal.'i The Court may, however, in its discretion 

grant him permission to do so.^^^ 

The parties who are to be heard, must be heard in ‘each other s pre- 
sence. The Court cannot cut short the arguments so long as the parties 
are not guilty of unnecessary repetition or of irrelevant argum^ts; nor can 
it decline to hear them or cut short their arguments because it is expected 
by the superior Courts to turn out a certain amount of work within a certain 


There is a difference of opinion as to whether, if the respondent 
is heard, the appellant has a right of reply. According to the High Court 
of Calcuttai3 the practice of the Court is that the appellant sMl have a right 
of reply. According to the High Court of Lahore'’ 
in the language of the Section to preclude the appeUant or his Pl^ade': from 
replying, and as a matter of principle such right must be conceded t® hi™; 
Tim Chief Court of Oudh lias, on the other liand, held that the appeUant s 
pleader has no right of reply but that it is a privUege, which should not ordi- 

nariiy be refused by the Court.'® 


ilS,Jasir Khan v. Emperor. 

9 (1928) 1928 All 84 (86) : 50 All 543: 29 Cn L 

Jour 334 (F B). Lai Bahadur v. Em- 
peror. Overruling 13 All 171 and 

dibsenting from. .n.r,- 

(1883) 2 Weir 472 (473), Kohna Butcha^ja, 

(1883) 2 Voir 473 (473) High Court Pro- 
ceedintjs. l‘2th November 1883, No. 

3541. 

o /iQQal o Weir 473 (473). Nigh Court Pro- 
® c.Ss November 1883. No. 

3541. . , , 

Oh (1907) 1927 Oudb 812 (313) : 28 Cri L Jour 

(1929) 1929 Sind 5 (6) : 29 Cri L Jour 932 
(933), .4((aJi Dito v. Emperor. 

10 (1881) 6 Bom 14 (15). Imperatrix v. Shiv 

^ ramGundo. Disposal without heav- 

ing mukhtiar of accused set aside. 

11 (1904) 9 Cal W N 60 h (COn). Lowlatram. 

Was heard. • t t 

(1832) 1932 Cal 61 (61, 02) : 33 Cr. L Jour 
qns • 1932 Cri Gas 9. Behar% Majhi 
t JJari Majhi. No right to be 
hoard hut can be hoard. 

(1880) 1886 Pun Ke Cri No. 29, page 71 
' (72), Akbar v. Empress. No right 
to be heard except by permission. 

lla(1871 74) 7 Mad HC Rul App 42rt (42»), 


Sigh Court’s Proceedings, &th No- 
vember 1874. There is nothing in 
S. 423 which prevents an appellate 
Court from hearing a vakil privately 
instructed to support the prosecu- 
tion, and when the Public Prosecutor 
does not appear on behalf of the 
Government, it would generally bo 
discreet on the part of the Court to 
do so. 

[See also cases in foot-notes (11).] 

12. (1932) 1932 Cal 856 (857): 38 Cri LJour 
775 : 1932 Cri Cas 887, Shaikh Bho- 
tali V. Shaikh Kalu. 

13 (1932) 1932 Cal S56 (857) : 33 Cri L Jour 
775 : 1932 Cri Cas 887, Shaikh Bho- 
tali V. Shaikh Ealu. 

14. (1916) 1916 Lah 74 (74, 75) : 1917 Pun 

Re Cri No. 21 : 18 Cri b Jour 
3, Bhuta Singh v. Emperor. S 42» 
does not preclude an appellant or 
his pleader from replying to the 
arguments of the Public Prosecutor 
in an appeal. As a matter of prin- 
ciple such right of reply should be 

coDCodod to him. 

15. (1925) 1925 Oudh 65 (66) : 25 Cri L Jour 

1169, Prag v. King-Emperor. 

(1925) 1925 Oudh 50 (50) : 25 Cri L Jour 
1173, Bahra v. Emperor. 
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10. Notice of appeal. 

See Notes to Section 422, ante. 

Sections 422 and 423 read together show that it is imperative that the 
appellate Court should hear the appeal at the time and place specified in the 
notice. A hearing of which no notice is given is illegal. ^ 

It has been held by the High Court of Madras that where, in an inquiry 
under Section 517, the party, after notice, does not choose to appear, he is not 
entitled to complain that he liad no notice in the appeal against the order passed 
in such inquiry.^ 

11. Connected appeals — Hearing of. 

An appellate Court should not hear two appeals together ; each appeal 
must be kept absolutely separate and dealt with on the merits. ^ Further it is 
irregular for the Court, while dealing with connected criminal appeals, to make 
cross-references to the evidence and judgments in the several cases. 2 Where 
two parties were charged for their attacks against each other in the same 
occurrence, and the High Court, though trying the two charges separately, 
gave a single judgment, it was held by the Privy Council, that, although 
technically it would have been better to have kept the evidence entirely dis- 
tinct and to luivc given two separate judgments, the irregularity was one which, 
in tlie absence of prejudice, would not alTcct the validity of the convictions.^ 

12. Appointment of assessors in appeal. 

The appointment of assessors in appeal is not authorised by law.^ 

13. New plea. 

A plea of self-defence can be raised for the first time in appeal 
and the appellate Court should c.xamine the pica so raised. ^ if the facts on the 
record justify such i)lca.2 Similarly a question of law such as that the pro- 
secution is barred by limitation^ or that the trial is vitiated by an illegality^ 
ki.'. g. a misjoinder of charges^ or the constitution of the Court being illegal or 
irregular^-") may be raised for ilic first time in appeal. As a general rule 
however, an objection as to the admissibility of evidence will not be enter- 


Note 10. 

1. (1000) 0 Cri L Jour hb:\ (o.W) : 5 Nur L U 

7G, lit Ian iJhund v. Knipert>r. 

2. (1028) 1023 Mud 104 {VXy) : 51 000 : 20 

Cri Ij on V 322, Datcood v. Wilaifuda 
ma pioCti. 

Note 1 1 . 

1. (102K) 1023 Cal 230 (230. 231) : 29 Cri X. 

Jour 512, Deal Ali v. M oltnmtund 
Sayad Ali 

2. (1010)1010 Cal 012 (013J : ITCii L Jour 

130, Supi rinlcndent (tnd llt tm iu' 
dr It nee r of Lepnl Affairs, Henyul v. 
^fan ^[o^inn Ilofp 

(lOlG) lOlC Mad 10-21 (io-22) : lO Cri L Jour 
T . r. TnLtriir v. I:. 

Xfirn^iimtin nun. 

3. (10-27)10-27 1*0-20 (-27) : S L.ih I'M: 2- 

Cri O Jour ‘2.7 H I’ 0). • ' Kh.ni 

V. Kv.tin'ror. 

Note 12. 

1. {18G8)1KGS Puu Ko Cri No. 17. 

(1-2), The Croicn v. Ah nnd. 


1 . (l 0 - 2 .'i) 
(I'.'JG) 
•2, (l‘.M-2) 


( 1034 ) 


3 . ( 1003 ) 

4 . ( 1031 ) 


/i. (100-2) 

oji(1020) 


Note 13. 

1025 .U1 GGl (GGG) ; 20 Cri L Jour 
007, Ahidlna I'rat/id v. per^r. 
10-2G Niip. -202 (‘20-2j ; 2G Cri L Jour 
1 7.72, Jhihiinanslinh v. Ktnpcror 
103-2 GOG (G07):34 C.i L Jour 
jG-2 : 10.‘)2 Ci-i C.xs 820, Xur Dud v. 
T'juipcror. 

1034 Oiulh 2.51 {-251) ; 35 Cri L Jour 
013 : 10.il Cri Cas 710, ^[ohainvtad 
Xubi K)imi v. Uniperor. 

I Cal W N 883 (880), BijoTuudra 
Lull. 

1031 Oiulh 113 (113) : ::-2 t.ii ], Jour 
01 ; 1031 Cri Ca:^ 273 : 0 CulU 380. 
licim Laiitnn v 

26 Ma.l 12.7 a- 2 <'. 127). Krishna- 

stvaini T'iih'.i v. Thr Bmpnor 
1020 Cal H2 (03) : ;i0 Ori L Jour -181, 
Inta> Mandal v. J-:mpcr‘'y. 

[Cuti-oo ( 1030 ) 11»30 O.il ‘>01 
- 20 J) ; I'MO C.i ('us 370 : 57 Cal IOG 2 ’, 
Sii/ - ritih nditil and licv'.cmhranccr 
■ < f.c.ml A/juirs. Di'n'jal v. Bhajoo 
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tained. for the first time in appeal.6 Similarly an objection that the trial ought 
to liave been with the aid of assessors and not by jury will not be entertaiiued 

for the first time in appeal^ 

14 Appreciation of evidence by the appellate Court. 

The appellate Court should exercise its own independent judgment 

in reviewing the evidence^ and must form its own conclusions on the evidence. 

A general agreement with the lower Court is not enough.^ 

A trial Court may give a finding of fact in t\vo ways: 

(a) by drawing inferences from proved and admitted facts or 

(b) by relying on the credibility of the evidence. 

This credibility may again depend upon the demeanour of the witness- 
es or upon other factors. In case (a), the appellate Court is as good as the 
first Court. Even in case (b) where the credibility of the evidence depends upon 
factors other than the demeanour of witnesses, the appellate Court is free to 
come to its own conclusions as to the credibiUty of the evidence. Similarly 
when the trial Court convicts and the appellate Court acquits the accused, the 
High Court, on appeal by the Government against the acquittal is not m any 
worse position than the first appellate Court, in the matter of weighmg he 
evidence.** Where, however, a finding of fact is based upon the credibility 
of evidence involving the appreciation of the demeanour of wimesses, the view 


Majhi. Not entertained as there 
was no prejudice.] 

6 (1933) 1933 Cal 190 (192); 34 Cri L Jour 
430 : 1933 Cri Cas 230, Rusuf Ah v. 
E^nperor. 

7. (1930) 1930 Mad W N 770 (776). Karuppa 
Thevan v. Emperor. 


Note 14. 

1. (1390) 1890 All W N 148 (148), Queen-Eni~ 

press'}. Bhhan. , -ir /ria 

(1872*92) 1872*92 Low Bur Bui 51G l&io, 
517). KyanZan v. 

0 (1868) 1808 Pun Re Cri No. 8, page 17 (23), 
Sherali v. The Crown. 

(1890) 23 Cal 347 (349). Milan Khan v. 

Sana Bepari. . 

(1933) 1933 Pat 100 (102) : 1933 Cri Cas 

^ 253 : 11 Pat 807 : 31 Cri L Jour 427, 

Masaddi Bax v. JS-nperor. Adrnis- 
siou of counsel does not relieve the 
appellate Court of this duty. 

(1913) 14 Cri L Jour 419 (420) : 40 Cal 8<G, 

Uossein v. Emperor. The 
fact that counsel did not refer to 
evidence does not absolve the Court 
from looking into it. 

(1913) 14 Cri L Jour 182 (183) : 19 Ind Cas 
182 (Cal), Abbash AH v. Emperor. 
Where in a criminal appeal, no one 
appears on behalf of the appellant, 
the Court ought to peruse the evi- 
dence and come to a finding upon 
facts independently of the judg- 
ment. .A decision on perusal of the 
iudgment only is not legal. 

11921) 22 Cri L Jour 414 (414) : 01 Ind Cas 
051 (Cal), Nogendra Nath v. Empe- 


ror. 

(1924) 1924 Cal 618 (619) : 25 Cri L Jour 
1044. Inatulla Sircar v. Emperor. 

(1934) 1934 All 812 (843) ; 35 Cri L Jour 
1229 : 1934 Cri Cas 1028, Emperor 
V. Noor Ahmed. It must review 
the entire evidence. 

(1676) 1876 Pun Re Cri No. 5, page 6 (7), 
Turni v. Croton. The law of appeal 
constitutes the appellate Court a 
Judge of the facts as completely as 
the Court of first instance, and the 
former Court should give the benefit 
of the doubt to the accused, if it 
feels any doubt about the guilt of 
the accused. 

3. (1911)12 Cri L Jour 43 (43) ; 9 Ind Oas 

261 (Cal), Jatra Mohan v. AkhxU 
Chajidra. 

Sec the following cases : — 

(1921) 192 1 Pat 496 (497) ; 22 Cri L Jour 485, 
Mayadhar Mahanty v. Danardan 
Kund. Where a prosecution case is 
disbelieved in essential particulars, 
it is not safe to convict the accused 
on the residue of the evidence that 
may be acceptable. 

(1927) 1927 Mad 410 (411): 28 Cri L Jour 
238, Venkatasioami.In re. Bojectmg 
part of prosecution story — Convic- 
tion on the rest believed. 

(1919) 1919 Pat 534 (636): 20 Cri L Jour 
375, Bam Prasad Mahton v. Empe- 
ror. 

4. (1030) 1930 Lah 403 (405) : 32 Cri L Jour 

348 : 1930 Cri Cas 463, Emperor v. 
Mohammad Khan. 
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of the trial Court which has seen and heard the witnesses is entitled lo great 
weight and should not be lightly disregarded.^ In such cases the appellate 
Court will not interfere unless the indications of mistake are obvious or the 
evidence too strong to be rejected especially where the lower Court's findiiig> 


is in favour of the accused's innocence. 

5. (1915) 1915 r 0 1 (2) ; 39 Bom 886 ; 12 Ind 
App 110 (PC)-, Bombai/ Colton Mantt- 
faclurintj Company v.Molilal Shivlal. 

Ill a matter of appreciation of evi- 
dance the opinion of the trial Judge 
should uot bo lightly disturbed ou 
appeal. 

(ISTl) 21 Suth W K Cc 13 (11), Quefn v. 
dfafPntb Chtinder Geri. 

(1923) 1928 Lah 310 (319, 320) : 20 Cri h 
Jour 279, Muhammad Bahsha v. 
Emperor. 

(1925) 1925 Oudh 715 (717) : 26 Cri L Jour 
1317, Sheo Narain Singh v. King- 
^ Emperor. The High Court must be 
guided as regards the credibility of 
oral evidence mainly by the Court 
that heard it. 

<1933) 1933 Lab 232 (233) : 34 Cri L Jour 
318 : 1933 Cri Cas 3.52, Banin .'iingh 
V. Emperor. It is uot desirable in 
most cases to roly upon the evidence 
which has been deOnitcly disbelieved 
by the trial Judge for good reasons 
and to try to support the conviction 
of an accused person on sucli evi- 
dence. 

(1935) 1935 Pat 95 (97) : 36 Cri L Jour 34S: 
1035 Cri Cas 208, Ibrahim v. Em- 
peror. Lower Court s opinion should 
V )0 treated as almost conclusive. 

(1932) 33 Cri L Jour 920 (930) : 139 Ind Ous 
7.5<'i (Oudh). Emperor v, I'aragi. The 
appellate Court must bo slow to 
differ from the opinion of the trial 
Jxidge as regards the value of the 
testimony of witnesses unless there 
are good grounds. 

<19-29) 1929 Mad 840 (817) : 3i Cii L Jour 
449 : 1929 Cri Cas Gi l. I-ublic J'ro- 
yrcutor V. It ir- oul' 

in very cxcoptioual cir<'UinstuDcos 
that a Court dealing with an appeal 
against an aciiuittal should rover.se 
that finding bv accepting oral evi- 
dence which the trial Court after 
enjoying the advantage of hearing 
the witnesses has disbelieved. 

(1931) 1991 Rang HO (ST) : S Rung 071 1931 
Cri Cas 374 : 32 Cri L Jour 929. Em- 
peror V. Mauti'f Tun Xpan. 

(1933) 1933 Sind 32.5 (320) : 35 Cri L Jour 
129 : 1933 Cri Cas 1077. Emperor v. 

M ohnmmad <}osinan. 

(1033) 1933 Oudh 372 (373) : 3.7 i. ti 1. Jour 
00: 1036 Cri Cas 1049, E mirror v. 
I'aramasluir hein. 

(1920) 1026 Oudb -215 <210) : 27 ( ri L Joiir 
.57, Bhuhan v. J'Bnpcror. 

(1909) 10 Cri L Jour 100 (I'-J) : '2 liid Ca.s 


Except in this respect there is no 

825 (Bom). ^Fustafa Bahim v. Moti- 
lal Chunilal. 

(1882) 11 Cal L R 25 (29. 30), Vrotap 
Chunder Mukerjccy. Empress. The 
sound rule to apply in trying a 
criminal appeal whore questions of 
facts are in issue is to consider whe- 
ther the conviction is right and in 
this respect a criminal appeal differs 
from a civil one. 

[See also (1874) 20 Suth W R Cr 13 
(13), Queen v. -Kh^raj Mullah.} 

6. (1904) 1 Cri L Jour 781 (787) : 1905 Pun Re 
Cr No. 7, King-Emperor v. Chattar 
Singh. 

(lOU) 1914 Lah 427 (43t) : 15 Cri L Jour 
203, Emperor v. Bishen Singh. 

(1020) 1020 Lah 244 (24.5) : 22 Cri L Jour 
172, Emperor v. Sdmand. 

(1913) 1018 Lah 54 (55) : 19 Cri L Jour 275, 
Emperor v. Mt. Jaivai. 

(1018) 1918 Lab 105 (107) : 19 Cri L Jour 
723 : 1918 Pun Re Cri No. 25, Em- 
peror v. Muhammad Ska/i. 

(1018) 1918 Lah 2SG (286) : 19 Cri L Jour 
710, Emperor v. Lachmandas. Cul- 
pability of accused must bo ver.v 
clear and iudubitablu before appel- 
late Court would interfere. 

(1919) 1919 Lah 350 (359) : 20 Cri L Jour 
188, I'allin v. Emperor. 

(1919) 1019 Lah 440 (442) : 19 Cri L Jour 
187, Emperor v. Jai/al Bum. 

(1935) 1935 Mad W N 105 (111, 112), F’ublir. 
I’rosecutor v. 1‘ocha Snnjiri lleddy. 
1930 Mad 704 (705) dissented from 
as being too rigid. 

(1934) 1934 Lah 710 (715) : 30 Cri L Jour 
419 : 1931 Cri Gas 1020, Emperor v. 
Muhammad Khan. 

(1933) 1933 Lah s71 (KT-lJ : 35 Cri L Jour 
137 : 193 J Cri Cas 1110, Emperor v. 
y.Vii Knrnin Singh. 

(1933) 1933 Lii'h 3B8 (390): 3l Cri L Jour 
.598 : 1933 Cri Cas 032, Emperor v. 
Shcr Singh. 

(1933) 1033 Lah 29G (29S) : 35 Cri L Jour 
*•.26 : 1933 Cri Cas 390. Mmnffar v. 
Em peror. 

(19-27) 19-27 Lah 519 (554) ; 28 Cii L Jnur 
550, Emperor v. Ba}:shta»o.'r L.il. 

11932) 1932 Sind 143 (14-3) ; 33 Cn L Jour 
900 : 1932 Cri Ca-. 5s7, I'tlhanim v. 
Emperor. C.'Urt . .»ic alw.vys reluc- 
tant to interfere with the findings of 
a trial tC’iJit unlesr. strong grounds 
arc ma>ie out for so doing. 

(1933) 1933 f'udli ‘2-5J (25:.) : 31 Ori L Jour 
S,5‘-' : 193'. Cri Cas oi'-O. E m peror v. 
Hub i-ii. 
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difference in the manner of appreciating evidence, between an appellate Court, 
and the trial CourtJ Where the evidence has been properly appreciated by, 
the lower Court and its view cannot be said to be wrong, the appellate Court, 
cannot interfere.® 

There is a difference of opinion as to whether the appellant is bound 
to show that the decision of the lower Court is wrong. On the one hand it 
lias been held that there is no such burden on the appellant. It is for the 
appellate Court as for the first Court to be satisfied affirmath-ely that the pro- 
secution case is substantially true and that the guilt of the accused has been 
established beyond all reasonable doubt.® According to this view the pre- 
sumption of innocence with which the accused starts, continues right through 
until he is Jield guilty by the final Court of appeal; this presumption is not 
strengthened by an acquittal or weakened by a conviction in the trial Court: 
the onus of proof is neither increased nor lightened by an order of conviction 
or acquittal.^® 

On the other liand, it has been held, in the undermentioned case, that the 
presumption is that the lower Court’s decision is correct. According to this 
view, an appellant is not in the same position before an appellate Court as he 
is before the Court trying him, but must satisfy the appellate Court that 
there is sufficient ground for interfering. '2 it is submitted that the former • 
view is to be preferred to the latter. 

Where the whole of the prosecution evidence is disbelieved, a con- 
viction by the lower Court in respect of two offences cannot be set aside as 
regards one offence and confirmed as regards the other; the whole of the 
conviction should be set aside.*® Where improper evidence is admitted the 
appellate Court should see whether, excluding it, there still remains sufficient 
evidence to sustain the conviction of the lower Court and if so it should not 
interfere.*’* See also Section 167 of the Evidence Act. 


18. Appeal from acquittal— Clause (a). 

Section 407 of the Code of 1861 specifically provided, that “there shall 

l)c no appeal from a judgment of acquittal passed in any criminal Court.” 

This was in accordance with the old established principle of English Law 

that a man once tried and acquitted for an offence is ipso facto protected from 


any subsequent trial for that offence, 
appellate or rcvisional Court. 

7. (1872) 17 Suth W E Or 59 (59), Cooviajee, 

In re. 

8. (1935) 1935 Cal 6G1 (562) : 36 Cri L Jour 

1275 : 1935 Cri Cas 969 (SB), Evi- 
IHtOT V. Bhawani Prosad Bhattci' 
charjee. 

(1933) 1933 OudU 62 (63) : 1933 Cri Cas 
102 : 84 Cri L Jour 377, Batneshxoar 
Tewari v. Etnperor. 

(1933) 1933 Oudh 269 (271.272): 35 Cri L 
Jour 58: 1933 Cri Cas 596, Chotte Lai 
V. Emperor. 

(1931) 1931 Oudh 83 (84, 85) : 6 Luck 582 : 
1931 Cri Cas 211 ; 32Cri L JourCSO, 
Emperor v. Narain. 

0. (1915) 1915 Cal 187 (187): 15 Cri L Jour 
036 :42 0al 374, Kanchan MuUich 
V. King-Emperor. 


whether the subsequent trial is by the 


10. (1934) 1934 All 842 (843) ; 35 Cri L Jour 

1229 : 1934 Cri Cas 1028, Emperor t. 
Nur Ahmad. 

11. (1872) 18 Suth W R Or 15 (16), Queen v. 

Tiamlochan Singh. 

12. (1883) 5 All 386 (887), Emperor v. Sajiican 

Lai. 

(See also (1898) 20 All 459 (4C4), 
Queen-Empress v. Prog Dut. 

(1926) 1926 Oudh 120 (124) : 27 Ori L 
Jour 529, SUla Bakhsh v. Emperor.} 

13. (1918) 1918 All 855 (355) ; 19 Cri L Jour 37, 

Sheohans Singh v. Emperor. 

[See also (1902) 6 Cal W N 380 (382), 
Motijan v. The Croton.} 

11. (1874) 11 Bom H C R 90 (98), Beg. v. Par- 
bhudas. 
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On grounds of public policy,^ however, a right of appeal against an 
acquittal subject to certain limitations was for the first time recognised in 
this country by the Code of 1872.2 Being thus a right of an exceptional and 
unusual character, an appellate Court will hesitate and feel great reluctance in 
interfering wdth the finding of the Court below and coming to a different 
conclusion.® Where two views are possible on the evidence, an appellate Court 
will not interfere merely because it would, sitting as a trial Court, have taken 
the other view^ unless it is shown tliat there has been some irregularity in proce- 
dure or some other serious defect which necessitates the rc-examination of the 
entire evidence and a fresh conclusion.® Again where the evidence against 
the accused is too scanty or insufficient® or where it is not established beyond 
all reasonable doubt that the respondent is guilty of the offence charged,^ 
the appellate Court will not interfere with the acquittal. Nor will the finding 
of the trial Court be displaced merely because the Government’s view of the 
case does not coincide with that of the trial Court.® 


Except in regard to the points stated above, there is no distinction 
drawn, so far as the Sections of the Code themselves arc concerned, between 
appeals from convictions and appeals from acquittals in regard to the rules 


and limitations applicable to them.® It 


Note 15. 

1. (1934) 1934 All 27 (31) : 56 All 854 : 1934 

Gri Gas 59 : 35 Ori L Jour 364 (F B), 
Emperor v. Sheo Janak Pande. 

2. (1931) 1931 All 439 (441) : 1931 Gri Gas 

711, Em 2 >eror v. Pam Adhen Singh. 
(1982) 4 All 148 (149), Empress of India v. 
Gayndu. 

tl974) 7 Mad H G R 339 (.341), The Govern- 
ment Pleader, In re. 

3. (1934) 1934 All 27 (.35) : 56 All 354 : 1984 

Gri Gas 59 : 35 Gri L Jour 364 (F B), 
Emperor v. Sheo Janak Pande. 
(1925) 1925 Sind 295 (295) : 19 Sind L R 
111 : 26 Gri L Jour 1028, Emperor 
V. Sunder Das. 

(1923) 1923 Oudh 217 (224) : 24 Gri L Jour 
770, Emperor v. Natornm. 

(1916) 1916 Oudb 112 (114) . 17 CriLJour 
540, Emperor v. Durya 1‘rasad. 
Lower Court’s decision should not 
be lightly set aside. 

(1927) 28 Gri L Jour 212 (212, 213) : 09 Iiid 
Gas 1012 (Lah), Emperor v. Ibra- 
him. 

4. (1934) 1934 All 27 (36) : 50 All 354 : 19.34 

Gri Gas 59 ; 35 Gri h Jour 361 (F B). 
Emperor v. Sheo Janak Pande. 
(1931) 1931 All 712 (715): 32 CriLJour 
1073 ; 1931 Gri Gas 1018, Emperor v. 
Baldeo Koeri 

(1931) 1931 All 439 (442) 1931 Cri Gas 711. 

Emperor v. Adhen Simjh. 

(1018) 1918 Lah 54 (55) ; 19 Cri L Jour 275, 
Emperor .Mt. Jawai. 

(1910) 1916 Lah 380 (.382) ; 17 Cri L Jour 
97, Jiachinta v. Emperor. High 
Court will not interfere where ap- 
peal is based on doubtful weiohiii" 
of f.acts. 


was, however, held in several decisions, 

(1914) 1914 Lah 427 (431) : 15 Cri L J^r 
203, Emperor v. Pishen Singh. 

(1903) 1903 Pun Re Cr No. 11, page 31 (32), 
Empress of India v. Mangat. 

(1934) 1934 Lah 212 (215) ; 35 Cri L Jour 
349 : 1934 Cri Cas 447, Emperor v. 
Natha Singh. 

(1934) 1934 Lah 523 (524) : 36 Cri L Jour 
635 : 1934 Cri Gas 809, Emperor v. 
Kura. 

(1916) 1916 Oudh 112 (114) : 17 Cri L .Tour 
540, Emperor v. Duma Prasad. 
(1891) 16 All 212 (214), Quecn-Empress s. 
Pohinson. 

(1883) 4 All 148 (149). Fmprrss of India v, 
Gaycdin. 

(I8S2) 1882 All ^Y N 64 (04), Empress v. 
It’nfi Mohammad. Following 4 All 
148 (149). 

5. (19.14)19.34 All 27 (36): 50 All 354: 1931 

Cri Cas 59 ; 3.5 Cri L Jour :iG4 (FlJ), 
Emperor v. Siico Janal. Paude. 

6. (1031) 19.31 All 4.30 (442) : 1031 Cri Cas 711, 

Emperor v. Pant Adhin Singh. 

(1031) 19.11 All 712 (715): 32 Cri L Jour 
107.1 : 1931 Cri Cas 1018, v. 

Baldeo Koeri. 

(See also (1877) 1 Lorn CIO (G2.3). 
Beg. V. Uanmanta.l 

7. (10:31) 19:41 Kang 80 (87) : 8 Rang 671 : 

Cri L Jour 920: 1031 Cri Cas 371, 
Emperor v. Maun., Tun E.j.in. 

8. (1882) 4 All 148 (150), Empress of India v. 

Gayadin. 

(1891) 16 All 212 (211). \‘'.tiryi-Emprcss S-. 
Ilobin^or . 

9. (1931) 1931 All j;30 (Ml) : 1031 Ori Oas 711, 

Emicmr v iin,,, Singh 

(1914) 1914 Ma.l 628 (031) : 38 Mad 1028 : 
15 <’ri L -Tour 2?.6. T r. .b’innat 
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Sec. 423 tliat a clisiinctiuu must be drawn as regards the powers of the appellate 

‘ Note 15 Court in dealing with an appeal from an acquittal and an appeal from a convic- 
tion Thus it was held tliat the appellate Court had no Jurisdiction to 

reverse an order of acquittal on a matter of fact except in cases in which 
the lower Court had “obstinately blundered”ii or had, through incompetence, 
stupidity or perversity reached distorted conclusions as to produce a positive 
miscarriage of justice, qj - had in some other w'ay so conducted itself as 


i 


Ooundan. 

(1017) 1017 Cal 087 (687) : 17 Cri L Jour 9, 
Deputy Legal lUmcmbrancer, Behar 
V. MutukdJiari Singh. 

<1031) 1034 All 842 (843) : 35 Cri L Jour 
1229 ; 1034 Cri Cas 1028, Emperor v. 
Nur ^[ohamvtnd. 

(1685) 1885 Puu Re Cr No. 29, page C6 ($7), 
The Empress ilUam. 

(1300) 17 Cal 435 (187), (Jtiecn-Emprcss v. 
Bibhuti Bhusan. 

(1925) 1925 All 315 (310) : 47 All 306 : 26 
Cri L Jour 076, Emperor v. Autar. 

.(1934) 1931 All 27 (31) : 56 All 354 : 35 Cri 
L Jour 304 ; 1934 Cri Cas 59 (F B), 
Eynperor v. Sheo Janalc Pandc. 

.(1020) 1020 Bom 217 (210) ; 21 Cri L Jour 
17, Emperor v. Sakarani 2£a9iaji. 

(1024) 1924 Bom 335 (837) : 25 Cri L Jour 
786, Emperor v. Moti Khoda. As to 
appreciation o£ evidence, there is no 
ditlerence. 

(1031) 1031 All 712(715): 32 Cri L Jour 
1073 : 1931 Cri Cas 1048, Emperor v. 
Baldeo Kocri. 

(1004) 1 Cri L Jour 781 (789) : 1904 Pun 
Re Cr No. 7, King-Emperor v. 
Chattar ShigU. 

(1932) 1032 Lab 12 (18) : 32 Cri L Jour 
1130 : 1932 Cri Cas 22, Emperor v. 
Uamzan. 

<1031) 1031 Lah 18 (21, 23) : 32 Cri L Jour 
485 : 1031 Cri Cas 82, Bhai Khan v. 
Emperor. There is no difference 
between the treatment by High 
Court of an appeal against a verdict 
of acquittal and that of an appeal 
from a conviction according to all 
nigh Courts, the inclination of the 
Lahore High Court being to attach 
more importance to it perhaps in 
the interest of the accused. 

<1914) 1014 :Ma(l 628 (631) : 15 Cri L Jour 
230: 38 Mad 1028, In rc Sinnu 
Ooundan. 

(1034) 1031 Lah 710(715) : 30 Cri L Jour 
410 : 1034 Cri Cas 1020, Emperor v. 
2 [ohammad Khan. 

(1031) 1031 Mad \V N 720 (730), The Public 
1‘rosccutor v. Thamada Jtamudu. 

(ISOO) 2 Weir 462 (402, 403), The Govern- 
ment Pleader V. Lakshmi Narasimha 
Chetly. 4 All 14S dissouted from. 

(1904) 17 C P L K 75 (03), Emperor v. Ml. 
Gulbi. 

(1010) 11 Cri L Jour GO (CG) : 1900 Pun Rc 
Cr No. 15, Enun-ror v. Jfarnama. 


But when an accused person has 
been acquitted by a. Magistrate after 
hearing all the evidence against him 
the presumption is that there was at 
least reasonable doubt and the ap* 
pellato Court must be positively 
convinced that there was no reason* 
able doubt, the benefit of all doubt 
shown to exist being against the 
appellant, whereas in an appeal 
from a conviction, the benefit of all 
reasonable doubt has been given in 
favour of the appellant. This ap- 
pears to constitute the only dist- 
inction between an appeal from an 
acquittal and one from a conviction. 

(1034) 1034 Sind 84 (68) : 35 Cri L Jour 
1142 : 1934 Cri Gas 743, Emperor v. 
Mt. Bhuro. 

(1898) 25 All 459 (464), Queen-Empress v. 
Pray Dat. 

(1931) 1931 Rang 86 (87) : 8 Rang 671 : 
1931 Cri Cas 374 : 32 Cri L Jour 
929, Emperor v. Maung Tun Nyan. 

{1893-1900) 1893-1900 Low Bur Rul 42 (46), 
Queen-Empress y. Maung Baxo. 

(1927) 1927 Sind 02 (04) : 27 Cri L Jour 
1347 : 21 Sind L R 141, Etnperor v. 
Sulcman. 

(lOOi) 1 Cri L Jour 1022 (1025) : 2 Low Bur 
Rul 303, Emperor v. Po Suing Auny 
Pe. 

10. (1931) 1931 Lah 465 (466): 32 Cri L Jour 

1079 : 1931 Cri Cas 689, Emperor v. 
Muzaffar. 

(1020) 1020 Lah 21 (23) : 21 Cri L Jour 
349, Emperor v. I'lirezi. The indi* 
ration of error in a judgment of ac- 
(juittal ought to be more clear and 
palpable and the evidence more co- 
gent and convincing, in order to 
justify its being set aside, than 
would be necessary in the case of 
conviction. 

(1904) 1 Cri L Jour 781 (780) : 1004 Pun Be 
Cr No. 1 , Emperor v. Chattar Singh. 

11. (1892) 4 All 148 (149, 160), Empress of 

India v. Oayadin. 

(IS9J) 16 All 212 (214), v. 

Ro5tHS07l. 

• (1929) 1929 Pat 491 (496) : 8 Pat 49C : 31 
Cri L Jour 148: 1920 Cri Cas 248, 
Emperor v. Deboo Sinyh. 

(1923) 1923 Pat 119 (121) : 23 Cri L Jour 
410, Emperor v. Kunja Dusadh. 

12. See the cases cited in foot-note (11). 

(1929) 1029 Pat 508 (508): 30 Cri L Jour 
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to produce a miscarriage of justice, or had obviously Idundtrcd/'* or its 
judgment was wrong and perverse, or was unreasonable.^®'^ A coaitrary view 
was also expressed in other decisions namely, that there was no distinction 
as regards the powers of the appellate Court between an appeal from an ac- 
quittal and an appeal from a conviction, and that the only question in each 
case was whether tiie conclusions upon the cvidciKc were proper and correct.^® 


1116 ; 1929 Cri Gas 268, Bmperor v. 
Ttam Prasad. In order to interfere, 
the judgment must be such as no 
body of sensildo men could arrive 
at. 

13. (1933) 1933 Posh 27 (28) : 34 Cri L Jour 
384 : 1933 Cri Gas 327, Emperor v. 
Chattar Singh. 

(1807) 1897 Pun Be Cri No. 10, page 25 
(26), Queen-Empress v. C$ulam Mo- 
liammad. 

(1913) 14 Cri L Jour 525 (526) : 20 Ind Cas 
1006 (Lah), Emperor v. Mt. Bakhta- 
nari. 

(1925) 1926 Lab 600 (602) : 26 Cri L Jour 
1141, Emperor v. A'rtrnn. 

(1920) 1920 Lah 21 (23) : 21 Cri Ij Jour 3l9, 
Emperor v. Turc:e. 

(1910) 1916 Lah 143 (144) : 17 Cri L Jour 
194 ; 1910 Pun Re Cri No. 15, Empe- 
ror V. Naxoab. 

(1034) 1934 Lah 523 (524) : 36 Cri L Jour 
035 : 1934 Cri Cas vSOO, Emperor v. 
Kura. 

(1931) 1931 Lah 212 (215) : 35 Cri L Jour 
.349 : 1934 Cri Cas 147, Exnperor v. 
Natha Singh. 

(1934) 1934 Rang 44 (1.5, 47) : .35 Cri L Jowr 
8.55 : 1934 Cri Cas 267. E>«2)£*ror v. 
U ]Ja V. 

(1924) 1924 Cal 611 (614) : 20 Cri L Jour 71, 
Superintendent and Ilememhrancer 
of Legal .l//ot>s, Bengal v. Puma 
Chandra Chose. 

(1882) 4 All 118 (110), Eviprc.ss of fuilia v. 
Cayadin. 

(1894) 16 All 212 (214), QuccK-Exujtri'Ss v. 
llobinson, 

(1875) 7 N W V NCR 196 (199), Queen v. 
Dukaran. 

(1011) 12 Cri L Jour 3C4 (371): 1011 Pim 
Ho Cr No. 10 (F 11), Emperor v. 
Kiru. Not merely on the ground 
that the correctness of the judg* 
mout is open to doubt. 

I I, (1931) 1031 All 4.30 (442) : 1031 Cri Cu. 

711, Emperor v. Ham .Ui/un Singh. 

(1931) 1931 All 712 (715) : 32 Cri L .Jour 
1073 ; 10.31 Cri Cas lOt.8. Emperor 
V. Baldco Kocri. 

(1031) 1931 :*Iad W N 729 (730). The Pub- 
lic Prosecutor v. Thamada P.amudti 
alias Judgment inu.st be 
manifestly wrong. 

(10.30) 10.30 Lah 81 (85): 31 Cri L Jotir 

141 : 1030 Cri Cas 100. Emperor v. 
Soolii. in all appeal from an ac- 


quittal the order of the Magistrate 
will be reversed only if it is palpably 
•wrong or foolish. 

(1927) 1927 Lah 178 ( 179) : 28 Cri L Jour 
55, Emperor v. Abdul Lalif. Unless 
manifestly wrong or perverse appel- 
late Court cannot weigh evidence. 

(1931) 1931 Oudh IIG (119) ; 6 Luck 589 : 
1931 Cri Cas 276 : 32 Cri L Jour 694, 
Gafoor Khan v. Emperor. 4 All 148, 
dissented from. 

(1033) 1933 Oudh 372 (373) : 35 Cri L Jour 
no : 1933 Cri Cas 1040, Emperor v. 
Parameshxcar Din. 

1.5.(1015)1015 Cal 287 (288): 15 Cri L Jour 
160, Deputy Superintendent and 
P.emembrancer of I.enal Affairs, Ben- 
gal V. Amulya Charan Au'uti. 

(1016) 1916 Mad 711 (712) : 16 Cri L -Tour 
529, Public Prosecutor v. Naraxjana 
Kaidu. 

(1930) 1030 Mad 704 (704.705); 31 Cri L 
Jour 807 ; 1930 Cri Cas 761, Public 
Prosecutor v. Tjahshxnaxnma. 

(1020) 1920 Bom 217 (219) : 21 Cri L Jour 
17, Eixtpcror v. 6’o7;jirtrajM Manaje. 

(1897) Ratanlal 311 (347). Quern-Empress 
v. Saxjad Sxirfitddin Pccisioii of 
assessors. 

(1933) 1933 Oudh 85 (8.5) ; 34 Cri L Jour 
545 : 1933 Cri Cas 113, Emperor v. 
Snngaram. 

1.5a (1032) 33 Cri Ii Jour 032 (035) : 130 Ind Cas 
710 (Oudh), Emperor v. Bharat 
Sitigh. It must be umoasonahlo. 

(1931)1931 Rang 14 (4’); 3.5 Cri LJour 
855 : 1931 Cri Cas 267, Emperor v. 
V Pm U. 

(1001)1 Cri L Jour TSl (7''0) : loOl I’un 
Re Cri No. 7. King-E'mj'cror v. 
Chattar Sixxgh. 

(lOM) 1911 Lah 427 (131) : 15 Cri L Jour 
203, Enxpcrnr v. Btshen •S'fnp/i. 

10.(1034) 1034 All 27 (30); 56 All 3.54:1031 
Cri Ca.s 59 : 35 Cri L Jour SOI 'I' 1’). 
F.mpcror Sheo John.'.’ I'oiidi. 

(1024) 1924 Dorn 335 (337) ; Cri L .Tour 
786, Emperor v, -I/' Eiird.i 

(1033) 1933 All .574 (".78): .34Cii LJour 
1232 : 1033 Cii t'a'^ 01-. Exupirnr v. 
Jlasanf 1! it. I’civorsity not ncoos,- 
sary. 

(1894) 10 Lorn 51 (OS), n-F.mpress v. 

Knri < loxedit. 

(1034) l‘-i34 Oudh 2->0 (-231) : 35 Cri L Jour 
K13 : 1034 Cri Ca- OSo, Eotperor v. 
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The question has now been settled by the Privy Council in Sheo 
Swarup V. King-Emperor.^'^ Lord Russel of Killowen, in delivering the judg- 
ment of the Board upholding the latter view observed as follows: — 

“There is in their opinion no foundation for the view, apparently 
supported by the judgments of some Courts in India, tliat the High Court has 
no power or jurisdiction to reverse an order of acquittal on a matter of fact, 
except in cases in which the lower Court has ‘obstinately blundered’ or has 
'through incompetence, stupidity or perversity’ reached such 'distorted conclu- 
sions as to produce a positive miscarriage of justice’ or has, in some other 
way, so conducted itself as to produce glaring miscarriage of justice, or has 
been tricked by the defence so as to produce a similar result. Sec- 
tions 417, 418 and 423 of the Code give to the High Court full power 
to review at large the evidence upon which the order of acquittal was 
founded, and to reach the conclusion, that upon that evidence the order of 
acquittal should be reversed. No limitation should be placed upon that power 
unless, it be found expressly stated in the Code. But in exercising the power 
conferred by the Code aird before reaching its conclusions upon fact, the High 
Court should and will always give proper weight and consideration to such 
matters, as: (1) the views of the trial Judge as to the credibility of the wit- 
nesses, (2) the presumption of imioocnoe in favour of the accused, a presump- 
tion certainly not weakned by the fact that he has been acquitted at his trial,'® 


Sital. 

(1901) ICri LJout 781 (789): 1904 Pun 
Rc Cr No. 7, Emperor v. Cluit- 
tar Sinfjh. Wrong and unreason' 
able finding can bo reversed whether 
or not the unreasonableness amounts 
10 perversity, stupidity or incompe- 
tence or whether the Court below 
can or cannot be said to have obsti- 
nately blundered. 

(1031) 1931 Rang 86 (86, 87) : 8 Rang 671 : 
1931 Cri Gas 374 : 32 Cri h Jour 920, 
Emperor v. ^aung Tun Nyan. 

(1904) 17 cr L R 75 (92), Emperor v. GulOi 
widow of Doet Mohammad. 

(1915) 1915 Sind 8 (S, 9) : 9 Sind L R 17 : 6 
Cri L Jour 604. Emperor \. Kadir 
Buz. 

17. (1931) 1031 P C 227 (229. 230) : 56 All 645 : 

1934 Cri Cas 1134 ; 61 Ind App 398 
(P C), Shco Swarup v. Emperor. 

18. [Sec (1025) 1925 All 315 (315, 816) ; 47 

All 306 : 26 Cri L Jour 676, Empe- 
ror V. Autar. Onus on the crowji 
of oslablishiug judgment to bo erro- 
neous.] 

(1931) 1931 All 712 (715): 32 Cri LJour 
1073 : 1931 Cri Cas 1048, Emperor 
V. Baldco Koeri. (Do.) 


1980 Cri Gas 734 : 52 All 856, Empe- 
ror V. Badam Singh. In an appeal 
against an acqnittal although the 
accused was not acquitted on the 
merits it is for the Crown to estab- 
lish and to establish beyond reason- 
able doubt that the conviction of 
accused on the merits ought to have 
boon sustained. 

(1928) 1928 Pat 146 (150) : 6 Pat 768 : 29 
Cri L Jour 301, £mperor v. Oulam 
Nabi. (Do.) 

(1933)1933 Pat 500 (603), Emperor v. 
Wajid Sheikh. The crown coming 
in appeal ought to show that the 
view takeu by the first Court as to 
the reliability of the approvers is 
erroneous. 

(1938) 1938 Oudh 264 (255) : 34 Cri L Jour 
858 : 1933 Cri Cas 660, Emperor v. 
Hub Lai. Public Prosecutor must 
make out strong and cogent grounds 
to justify intorferenco with the 
judgment of acquittal. 

(1932) 33 Cri L Jour 982 (932.933): 139 
Ind Cas 740 (Oudh), E7nperor v. 
Bharat Singh. (Do.) 

(1932J 1932 Oudh 317 (320) : 7 Luck 511 : 
1932 Cri Cas 872 : 36 Cri L Jour 920, 
Em 2 )cror v. Maybool Ahmad Khan. 


(1933) 1933 Oudh 340 (342) : 84 Cri L Jour 
538 : 1933 Cri Cas 776, Emperor \. 
liavi Dat, 

(19.30) 1930 All 190 (403) ;31 CriL Jour 954 


(1924) 1924 Mad 816 (817) : 25 Cri L Jour 
1221, Narayana, In re. 

(1938) 1983 Pesh 27 (28): 84 Cri L Jour 
384 : 1933 Cri Cas ^27, Einpcror 
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(3) the right of the accused to the benefit of any doubt^® and, (4) the slowness 
of the appellate Court in disturbing a finding of fact arrived at by a Judge, 
who had the advantage of seeing the witnesses. To state this however is 
only to say that the High Court, in its conduct of the appeal, should, and will 
act in accordance with the rules and principles well kno\vn and recognised 
in the administration of justice.” 

In exercising its jurisdiction in the matter of appeals against acquittals 
the High Court should confine its exercise to the particular acquittal complained 
of by the Government ; it would not be proper to consider the appeal on 
grounds not contained in the objections urged on bciralf of the Government.^ 

16. Appeal from acquittal — Order for further enquiry. 

It is only in an appeal from an acquittal, that the appellate Court can 
direct a further inquiry.^ There is no power to order further inquiry in 
an appeal from a conviction^ or from any other order.^ The appellate Court 
may, if necessary, take additional evidence under Section 428. 

17. Appeal against acquittal — Power to order re-trial. 

The power to order a re-trial, whether in an appeal from a conviction 
or from an acquittal, is a discretionary one.^ A re-trial should be ordered 
only, where the trial is incurably defective so that even the taking of additional 
evidence under Section 428 will not put the appellate Court in a position to 
dispose satisfactorily of the casc.^ Thus where the lower Court had acquitted 
the accused on a misconception of the law and did not examine the defence 
witnesses, a re-trial was ordered on setting aside the acquittal.^ Where the 
evidence disclosed sonic other offence than that of whicli the accused was 
acquitted, it was held that a rc-lrial might be ordered.'* 

The discretion to order a rc-trial will not be c.xcrciscd, where the case 
is not of sufficient consequence,® or where there is no evidence on the record 
sufficient for conviction,® or where no action was taken against the accuscti 
for a long time after the offence and the ordering of a re-trial would 1*081111 
in the accused labouring under great difficulties in the conduct of his case.®'* 


Chnttor Singh. 

(1C*31) 1934 AM 27 (35): 5G All .301: 1931 
Cri Cas 50 : 35 Cvi L Jour 304 (F 15). 
Emperor v. Sheo Janak I'andc. 
(1031) 1931 All 439 (-141) : 1931 Cri Cas711, 
Emperor v. Hum Adhin Sin>ih. 

(1017) 1017 Cal 087 (6S7) : 17 Cri L Jour 9. 
J.>epuly T.cgal Tteinem}>ranccr, Tichor 
V. yiutukhadari Singh. 

10. LSco (1933) 1933 Ouclb 254 (255) : 34 Cri L 
Jour 858: 10-33 Cri Cas OGO. Emperor 
V. Hub Lai.] 

(1934) 1931 SiiKl 84 (8S) ; 85 Cri L Jour 
1112 : 1931 Cri Ca^ 713. Emieror v. 
Mt. Lhuro. 

(1027) 1927 Ouclh 011 (Oil) : 28 Cri L .Jour 
C88, Clur Charan v. Empi ror. 

(iOS2) 33 Cri L Jour 032 (032): 130 li.«l 
Cas 740 (Ou'Ui). Emperor v. lihnrat 
Singh. 

20. (1894) 19 Bom 51 (03) : Qtiecn'Ehij-rcsa v. 
Kari 


Note 16. 

1. (1000) 27 Cal 120 {VIG). Churoobula Jjalec 

V. jjarendra Xath Mozumdar. 

2. (1921) 1021 All 158 (158): 23 Cri L Juiir 

•102, Mohammad Atn v. Emperor. 

3. See Notes on Cl.iusc (d). 

Note iy. 

1. (1871-71) 7 Mad 11 C K 339 (341), 7n re 

(iovernment 2‘leadcr. 

2. (1802) 0 C 1’ L R 15 (10), Empres.^ v. noijti 

Toll. 

3. (1033) 1933 Mad W N 242 (2J3). rutlic 

Prosecutor v. A'rtJr'j'irtrijii Aludu- 
liar. 

J. (1871) 7 N W I‘ TI C R IOC (100). C'ufrn v. 
Duharnn. 

5.(1871-74) 7 Mad H CR 330 (341), In re 
Ooerrmnent Pleader. 

0. (1925) 1925 I-ab 85 (85. 80) : 20 Cri L Jour 
320 : f> Lab 401, Emperer Jos- 
want Jtai and Co. 

6a(10iG)1010 Mad 110 (113, 115): 39 Mad 
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The fact that evidence had been discovered subsequent to the acquittal 
is not a ground for setting aside the acquittal or for ordermg a re-trial7 

An order for re-trial can be passed even subsequent to the order 
setting aside the conviction and sentence.® 

18. Re4rial of appeals. 

An appeal is to all intents and purposes a trial, ^ and consequently! 
the word “re-tried” will include the re-trial of an appeal also. Where 'A 
was acquitted in appeal by the Sessions Judge, the High Court, on an appeal 
therefrom by the Local Government, can after reversing the acquittal, order 
the appeal to be re-tried.^ >■ 

19. “Find him guilty and pass sentence.”, ^ 

The appellate Court, setting aside an order of acquittal, may find the 

* 

accused guilty of the offence charged, and pass sentence on him according 
to law.i The words “find him guilty” are, however, not limited to the offences 
of which the accused was accused in the lower Court; the appellate Court 
may find him guilty of all offences of which the trial Court could have found 
him guilty under the provisions of Sections 237 and 238 of the Code, provided, 
of course, the accused is not prejudiced by the course adopted.^ The fact that 
the trial was with the aid of assessors will not affect the power of the appellate 
Court to convict the accused for another offence under Sections 237 and 238, 
even though the opinion of assessors could not be taken in respect of such’ 
offence.® 

Where the accused has liad no legal trial, he cannot be convicted and 
sentenced by the appellate Court. The only course open in such a case is to 
order a re-trial.** 

Where the accused is convicted in appeal, the appellate Court may 
pass sentence according to law. Where the trial Court convicted the accused 
and awarded him one year’s imprisonment, and on appeal the accused was 


.527 : 16 Cri L Jour 693 (FB), Public 
Prosecutor v. Kottayaramhath Ma- 
layaklcul. 

7.(1902-1003) 1902-1903 Upp Bur Rul 9 (12). 
Kinf/'Emperor v. Nga Naing. 

(1906) 3 Cri L Jour 351 (352) : 3 Low Bur 
Rul 114, Emperor v. Pa Qtfi. 

(1000) 3 Cri L Jour 234 (236) : 12 Bur L R 
21, Emperor v. Nga Po Gyi. Appel- 
late Gouit cannot travel outside the 
record. 

[Sec however (1923) 1023 Rang 65 
(05): 24 Cri L Jour 744, Mrs. May 
Doudville V. King Emperor."] 
ft. (1020) 1020 Lah 692 (692, 694) : 1929 Cri 
Cas 219 : 31 Cri L Jour 675, Sikander 
Lai Puri v. Emperor. 3 Mad 48 
followed. 

Note 18. 

1. (1870) 1870 Pun Re Cri No. 31, p. 48 (10). 

Fuzl V. The Croxon. 

2. (18S9) 13 Bom 506 (516), Queen-Emprecs v. 

Oanesh Kanderao, 

[See also (1914) 1914 Mad ,50 (51) : 15 
Cri L Jour 400, Public Prosecutor 
V. Raver TJnnithiri. Quaere “if re- 


trial” includes re-hearing of aa 
appeal.] 

Note 19. 

1. See (1923) 1928 All 91 (109): 45 All 226 : 

25 Cri L Jour 497, Emperor v. Bar 
Prasad Bhargava. 

[Sec also (1925) 1925 All 165 (171) .* 
47 All 205 : 26 Cri L Jour 599, Exn- 
peror v. liaghunath Venaik.] 

2. (1928) 1928 Bom 130 (132) : 62 Bom 385 : 

29 Cri L Jour 403, Emperor v. 
Ismail Khadirsah. 

(1025) 1925 Sind 105 (107): 19 Sind L R 
183 : 25 Cri L Jour 1057, Faizullali 
V. Exnpcror. In absence of prejudice 
to accused, appellate Court can 
alter conviction into one of graver 
oflence than that charged and found 
but falling within S. 237. 

•3. (1928) 1928 Bom 130 (133) : 52 Bom 385 : 
29 Cri L Jour 403. Emperor v. 
Jsniaii A7mdirsfl5. 1924 Bom 246 
held no longer good law. 
4.(1916)1910 Mad 110 (113, 116): 39 Mad 
527: 16 Cri L Jour 593 (FB). Tne 
Public Proseexitor v. KoHa Parnm- 
baih. 
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acquitted, it was held in an appeal against such acquittal, that the High Court, 
if it set aside the acquittal, had power to pass a severer sentence than that 
awarded by the trial Court, though it must be within (he powers of tlie trying 
Magistrate.^ 

Ordinarily in an appeal against an acquittal the appellate Court con- 
victing the accused refrains from passing a capital sentence.® 

20. Appeal from oonviotion — General. 

In an appeal from a conviction the appellate Court may adopt one 
of three courses according to the facts and circumstances of itic case: — 

1. It may reverse the finding and sentence and acajuit or discltaige 

the accused, or order him to be rc-tried by a Court of com- 
petent jurisdiction subordinate to such appellate Court, or com- 
mitted for trial. 

2. It may alter the finding, maintaining tlic seniencc or with or 

without altering the finding reduce the sentence. 

3. It may alter the nature of the sentence, hut subject ii* the pro- 

visions of Section 106 sub-section 3, not so as to enhance the 
same. 

It cannot simi)ly remand the case directing that the lower C(»urt should 
examine certain witnesses afresh and re-submit the record to the appellate 
Court for decision of the appeal.^ Nor can it direct a further inquiry to l>c 
inadc.^ 

Clause (h) cannot be taken to imply that, unless accompajiied by a 
sentence a conviction such as that under Section 562 of the Code, is not 
open to appeal; it is unnecessary to regard the Secium as an c\hausii\-c 
statement of the powers of an ai>pellalc Court. ^ 


21. “Reverse the finding and sentence. ' 

Where an appellate Court reverses the finding and scmcnce ot the 
lower Court it must adopt one of throe courses: 

1. acquit or discharge tlte accused or 

2. order his re-trial by a Court of coinpetenr* jurisdiction or 

3. order his commitment for trial. 

.•\ mere reversal of the conviction wiiliom adopting any o.' tlu-se 
courses atnounts to a>i acquittal of the (»ffciicc of whi< Ij lie wa-' vor.vieied 
in the trial Court. ^ 


Before any of these courses is <uloj)ied. it is necessary that the 
findings of the lower Court should be reversed. This reversal, liowever, docs 
not amouiit to an acquittal within the meaning of Section 403.- 


5. (1935) 1935 Nas 130 (140) : 103.5 Cri Cas 
0G7 : 31 Naj; L R 312 : 30 Cri 
•lour 867, Emjicror Ahasalli Viou- 
fnlli Masalman. 

0. (1930) 1930 Lah 109 (lit): 1030 t’li Ca-? 

460 : 32 Cri L JoiivSl, Khan 

V. I'nijy/'ror. 

Note 20. 

1. (1025) 192.5 Cal 172 (172):2GCii L .Jour 

313, Abdus Kainnd v, Empci-or. 


2. Soo noto “ Appeal from ac'iaP'.iI — Urder 
for further euniiirv " 

.3.11035) 1035 Mad 157 (157):l'Jd5 Cri Ca^ 
170 : 58 Mad 517 : .-C Cri L Jour .r.Sfi, 
Mayayidi Xcular v. I ala KuJutnhnn. 

Note 21 

1. (1033) 1033 Mad W N -21 <22I). Simian v. 

2. (1035) Sr. Cri L Jour 133S (iOJ4i: 153 Ind 

Cti- 200 (All), >'•*’/* V, J . 
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It was, however, held in the undermentioned case^ tliat where the 

• • * 

accused had been convicted of offence X and the appellate Court considered 
him guilty not only of that offence but also of offence y, it should cdnfinrt 
the conviction in respect of offence X a.nd could direct him to be tried for 
the other offence also by a Court of competent jurisdiction. 


22. “Acquit or discharge the accused.” 

As has been seen already, an appellate Court reversing the conviction 

of the accused, can acquit or discharge the accused.^ 

Where 'A and B are convicted by the trial Court and B appeals and 
is acquitted on the merits, it does not follow that A will necessarily have the 
benefit of the finding of the appellate Court.^ Where, however, the grounds 
of acquittal of B are common to A also, the position is different. In such 
cases it has been held that the High Court as a Court of revision is entitled 
to set aside the conviction of A also although he liad not appealed from 
his conviction.^ As to whether the appellate Court itself has such a ^wer, 
there is a difference of opinion, the cases cited below** holding that it has 
no such power, and the undermentioned decision® holding that the High 
Court in revision as having all the powers of a Court of appeal, can e.^crcise 
such power. 

Where A is acquitted and B is convicted by the trial Court and B 
appeals from his conviction, the appellate Court caiinot interfere so as to 
affect the acquittal of --1, when there is no appeal against such acquittal.® 


23. “Order him to be re-tried.” , 

Under the Code of 1872, where the trial Court was not one competent 

to try tlie case, the appellate Court was bound to order a re-trial.i Under 
the present Section where the appellate Court reverses the conviction of the 
accused it may order him to be retried by a Court of competent junscUction. 
The question whether there should be a re-trial, is th us a m atter of j iidtcial 


3. (1803) 2 Weir 482 (483). In rc Kanna- 
ch>x\ni>ct rarangodau. 

Note 22. 

l.See(18Gi5) 5 Sutb W R Cri 5G (5G), rd 
(1881) C Bom 34. (38), Iinpcratrix v. Pau- 

dharinath. 

o (1918) 1918 Mad 918 (910); 40 Slad 501 : 18 
Cri L Jour 451, In rc Venkata- 
hrishnauya. 

3. (1866) 1866 Pun Ro Cri No. 71 page 76, 
(77). Lai Khan v. Kureem Khan. 
(1867) 1867 Pun Re Cri No. 6 page 11 (12), 
Croj£.'»i V. Achhur Singh. 

(1984) 1934 Lab 346 (348) : 1934 Cri Gas 
565 : 35 Cri L Jour 1016, Mangal 
Singh v. Emperor. 

(1900) 5 Gal W N 330 (331), Droja llahal 
Mosumdar v. The Emprexs. 

(1931) 1931 Cal 618 (019) : 1931 Cri Ca.-; 802-. 
.58 Cal 002 : 32 Cri L Jour 1003. 

Jiajani Kanta Barman v. Emperor. 
•t. (1910) 11 Cri h Jour 99 (105) : 4 Ind Ca^ 
980 (Lab), Emperor v. Sada. 

(1875) 2 Weir 570 (570), JJigh Court Pro- 


ceedings, 19ih April 1875, No. 924. 
An appellate Court cannot on the 
.appeal of one prisoner alter thosen* 
tonco of another prisoner in the 
same case who has not appealed. 
When an appellate Court is of opin’ 
ion that the sontouco passed on a 
prisoner who has not appealed 
should bo revised, the record must 
be submitted to the High Court. 

5. (1993) 1893 All W N 51 (51), Queen-Em- 

press Y. Ilalan Singh. 

[See also (1920) 1920 Pat 471 (481. 
482): 5 Pat L Jour 480:21 Cri L 
Jour 705, liaghu Bhumiji v. Empe- 
ror.} 

6. (1011) 12 Ori L Jour 575 (576): 12 lud Oas 

830 (All), Darbari Mai v. Emperor. 

•Note 23. 

1. (1379) 1379 Pun Re Cri No. 1, page 1 (D. 

Kishen Singh v. Khazan Singh. 

2. (1888) Rataulal 367 (867), Qnecn-Emprcss 

V. Kasthurihhai. 

(1878) 2 Cal L R 511 (514), In the matter 
of Sher Mohammad. 
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discretion of ihe CourtA As a general rule, an order for re-trial would be 
proper where the trial in tlic lower Court has been illegal, irregular or other^ 
wise defective."' In all serious cases where the first trial, owing to a defect 
of jurisdiction or other similar cause, is rendered abortive, a new trial should 
be ordered unless it is quite clear that on the materials before the Court, 
there is no chance of conviction.^ 

It is not, however, in every case where there has been a defect iji 
the trial, that the appellate Court will order a rc-tiial. A rc-trial w'ill not 
be ordered: — 

1. Where tlie sentence is a small one, the offence not being a 

serious one, and the accused had sufficiently suffered in pocket.® 

2. Where the evidence is unsatisfactory*^ and cannot in any proper 

view of the case support a conviction.® 

3. Where there is no probability of a conviction even if a re-trial 

is ordered® and the accused has already been subjected to 

persecution for a long time.'® 

4. Where the accused has already undergone a considerable portion 

of the sentence." 


3. (1903) 8 Cri L Jour 121 (125) (Cal). T>urfja 

Charan Sanyal v. Emperor. 

(1912) 13 Cri L Jour i97 (498) ; 40 Cal 103, 
NmiviudJi v. Emperor. 

(18S3) 1883 All W N 99 (09), Empress v. 
Ehayxonn. 

4. (1911) 12 Cri L Jour 585 (590) : 36 Mad 457, 

Jeriminh v. Vus. 

(1923) 1923 Mad 32 (34) MC Mad 117:23 
Ci'i L Jour 748. Kolnthingal Uvi- 
mar Hajcc, In re. 

5. (190.S) 8 Cri L Jour 121 (124, 12G) (Cal). 

I)urija Charan Hanyal v. The Euc 
2 >cror. 

C. (1925) 1925 All 301 (303) : 26 Cri L Jour 
734, Tufail Ahamad v. Emperor. 

7. (1027) 28 Cri L Jour 19 (22) : 99 lud Cas 
51 (Cal), Mamat Ali \. Emperor. 
(1910) 11 Cri L Jour 258 (260. 261) : 33 Mad 
502, ChoraijUili Venhatadri v. Em- 
peror. Eividonce not justifying con- 
viction. 

(192C) 1926 ^^ag 53 (54. 55) : 26 Cri L Jour 
1090, Prasad v. Emperor. 

<1916) 1916 Mad llOS (1108): 17 Cri L Jour 
193, Noqaxnhara Pattaxi, In }c. 
(1932) 1932 Oudh 23 (25) : 1932 Cri Ca- 55; 
33 Cri L Jour 167 : 7 Luck 300. Sil i 
linm V. Emperor. 

(1913) 14 Cri LJour G23(62l); 21 IndCa- 
071 (Mad). In rc Subbn Thevar.. 

S. (1800) 14 Bom 115 (147). 

Maqanlal and Moti Lai. 

(1024) 1924 Cal 075 (076) : 51 Cal 924 20 

Cri L Jour 15, Pemcmbryyiccr of 
I^egnl Affairs, Bengal v. .'Satish 
Chandra Pag. 

(1013) 14 Cri L Jour 219 (22.3) -. i:* L.d C.v^ 
315 (Cal), I romothnn trli l:',u v. 


King -Emperor. 

(1882) 6 Bom 34 (37), imperatrix v. Phan- 
dharinath. 

9.(1921) 1921 Mad 687 (688): 23 Cri L Jour 
700, 2ia>ija»u'a»ii Thetan v. Etn- 
peror. 

10. (1034) 1934 Bom 303 (305, 306) : 1934 Cri 

Cas 1036 : 35 Cri L Jour 1477, Em- 
peror V. Khim ChaniJ. 1934 Bom 48, 
followed. 

(1926) 1926 Mad G'SS (G41) : 50 Mad 274 : 27 
Cri Ji Jour 391, ISogimuthu Pada- 
7/acki, In re. 

11. (1S90) 3 Cal \V N 332 (333), Abdul Bisicas 

V. Khelar Mandal. 

(1911) 12 Cri I; Jour 82 (82) : 0 lud Cus 4..5 
(Cal), Kanta Xegn v. Emperor. 
Conviction under S. 32;j, I. P. C. 
(1930) 19.30 Nag 25.5 (239> : 1930 Cri Cai 
831 : 31 t.'ri L Jour 705, v. 

Emperor. 

(1027) 1927 Lab 671 (672) ; 8 Lab 496 ; 29 
Cri Jt Jour 6, Sai v. Exnpcror. 

(1934) 1934 Lab Gi3 (048): 1934 Cii Ca,< 
972 : 36 Cri li Jour 468, Kundal T.ni 
V. Emperor. OiTence teebni •.»! — 
Rc-trial should not be ordered. 

<1920) 1920 Pat 590 (591) : 21 Cri L JoUr 
496. huglm Sinoh v. Ki-ij'in.r. 

(1018) 1918 Pat 5S2 (.5.8:4) ; 19 Cri L Juur 
77, Bhaso Singh v. lAnperur. 

(1931) 1931 Lab 767' (7(.7) : 1931 Cri Cai 
1071 : 33 Cri U Jour 145. Hus- 

sain V. Emperor . 

• 1911)12 Cri L Jour 19(10); 8 Iiid Ca.- 
1101 (Mail), MappiUiti lil uthappi’ 
Xadar v. Mnppillai Kula Snnl.ara 
Xadar. .Accused having undevgouo 
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5. Where the defective proceedings were taken a long time after the 

offence. ^2 

6. Where the defect consists in the admission of irrelevant evidence^ 

ibut there is other evidence on the record Sufficient to enable 
the Judge to decide the case.^^ 

7. Where the only defect is that certain evidence Itas not been. 

brought on the record which ought to have beeoi; the appellate 
Court may, in such a case, itself take evidence under Sec- 
tion 428, infra, and decide the case.^'* 

Wlicrc there is no defect in the trial or irregularity in procedure, 
the mere fact that the appellate Court is unable to form an opinion as to 
whether the accused is to be convicted or acquitted^® or that there is a 
chance that the prosecution may be able to produce belter evidence^® or that 
the prosecution, ])y its own negligence, failed to produce e\*idence which it 
was bound to do'^ or that the Judge and assessors differed in their views^® 
is not a ground for ordering a re-trial. 

Where the appellate Court ordered a new trial on the ground, that, 
although the accused were shown by the evidence to have committed some 
offence, it was clear that they had been convicted under a wrong Section, 
and all the facts on which a conviction for any ofience could be sustained 
been put in issue before the trying Magistrate, it was held that before quashing 
the sentence and ordering a re-trial the appellate Court should have come to a, 
certain conclusion as to the offence which the accused were shown by the 
evidence to have committed, and that it should have considered whether 
if the evidence showed that the accused should properly lia^c been convicted 
of another offence than that charged, they would be prejudiced by amending 

the conviction.^® 

See also the undermentioned cases^® where a rc-trial was ordered and 

punishment for more sorious 
olIdDce* 

12. (1927) 1927 Mad 412 (443) : 23 Cri L Jour 

295, Wnhita Sivayya v. Emperor. 

( 1018 ) 1919 Pat 582 (583): 19 Cri L Jour 
77, BJtaso Sinyh v. Emperor. 

13. (1923) 1023 Rang C5 (1) (95) : 24 Cri L Jour 

744, Mrs. May Boudville v. Em- 
peror. 

11,(1918)1018 All 13.3 (134): 19 Cri L Jour 
485, Tshirar Prasad v. Emperor. 

(1883) 2 Weir 480 (490), lyachikone, In re. 

(See however (1884) 1884 Pun Re 
Cr No. 28, page 48 (50), Gohar v. 

The E7npress. Where the appellate 
Court does not want to act under 
S. 128 and the conviction cannot be 
sustained owing to the defect, the 
Court should order .a re-trial and not 
dismiss the appeal.) 

15. (1800) Rataulal 530 (531), Queen- Empress 
V. Manganlal. 

lO. (1931) 1031 Mad W N 517 (520), Snbra- 
manyamv. Emperor. A Judge who 
taUea thi.s action constitutes himself 
as a son of Public Prosecutor. 

(1031) 1031 Mad 227 (227. 228) : 1031 Cri 


Gas 323 : 32 Cri L Jour 740, Dara 
Lalishmi Nai-asimham v. Garine 
Sat7janarayana. 

(1030) 1030 Mad 189 (190) : 31 Ori L Jour 
422 : 1980 Ori Gas 189, RatnaveUt- 
Mtidaliar v. Emperor. 

17. (1010) 11 Cri L Jour 684 (685) : 8 Ind Cas 
.594 (Rang), /TrtmurfM Meah v. Em- 
peror. 

IS. (1908) 8 Cri L Jour 121 (126) (Cal), Durya 
Saran Samjal v. Emperor. 

10. (1883) 2 Weir 480 (4vS0, 481), In rc Iijachi- 
kotie. 

20. (1024) 1024 Cal 257 (283) : 25 Cri L Jour 
817 (F B), Emperor v. Burendra 
Kumar Gliose. Perfunctory cross- 
examination of prosecution witness 
is a good ground. 

(1022) 1022 Pat 40 (42) : 23 Ori L Jour 218, 
Laclmi Lad v. Kitig-Empcror. 

(1923) 1923 Pat 62 (64) : 1 Pat 758 : 24 Cri 
L Jour 60, Jagdeo Singh v. E»t- 
peror. Whore there is evidence but 
the Court i.s unable to test it. 

(1928) 1928 Pat 50 (51) : 23 Cri L Jour 693, 
Sheoparsan Singh v. Emperor. Seri- 
ous mistakes in charge— -Failure to 
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the cases ciiccl bclow^^ where it was not ordered. 

There is nothing preventing the appellate Court from directing a 
ic-truil oil a fresh charge framed on the evidence already recorded.-^ But a 
re-trial cannot be ordered from a particular point?^ Nor can the appellate 
Court direct that the evidence already on the record should be treated as 
evidence in the case, as it savours as a sort of an order for furtlier inquiry 
which cannot be passed in appeals front convictions.^** An order for re-trial, 
again, cannot restrict the evidence to be taken to that mentioned in his 
order; 'the order should be for rc-trial in view of the instructions contained 
in the order; the accused is entitled to let in sucli additional evidence as 
he may desire.-^ 


Where a re-trial is ordered it is open to tlic iirosecution cither to 
prccccd or not to proceed as it may be advised.-® 

Wlierc the circumstances of the case warrant an order for re-trial, 
the appellate Court should not simply dismiss the appeal or report the case 
to the High Court. 2"^ 

Where a Magistrate tries a case which is exclusively triable by a 
Court of Session, the trial is void; there being in such cases no trial, the 
appellate Court cannot order a re-trial.-^ 


consider important evidence — Order 
for re*fcri.tl from frainiug ol charge 
proper. 

(ISOO) 1 Cal W N 35 t3C), Bishnu Bnntrnr 
V. The Empress. 

{l')03) 30 Cal 822 (.830), Birendra T.al v. 
Emperor. Misjoinder of charges 
and misjoinder of parties — Charge to 
the jury defective. 

<1907) 11 Cal WN lOOn (lOO/i), Zfo// 

V. The Empress. Re-trial for a graver 
olleuco may be ordered. 

<1SGG) 5 Suth W R Cr HO (93). In re hlnhcc 
Bufisli. 

U8CG-G7) 1 Bom HCR Crown Cas 3 (3). 
lictj. V. (Janu valad Itam CJinndra. 
Conviction under S. 403. I. P. C,. 
set aside— Ho-trial on i barge under 
S. 40G ordered. 

(IS82) 1882 -All W N 112 (112). Empress x. 
Ham Prnsad. 

(1029) 1929 All 710 (719): 1920 Cri Cas 
294 : 31 Cri L Jour 230. Aso,.: Ali v. 
Emperor. 

(1933) 19.33 Cal 3G1 (3GG) ; 1933 Cri ('a> 
.'.OO : GO Cal SM : 34 Cri I, Jour 320. 
•luifir Chandra v. Emperor. Spc.ial 
l)rocedure — Omission of Judge to 
follow. 

(ls'J7) Rataulal 938 (939;, (^•ifccn-Empn-'i, 
v. Badasivn Bala Krishna Vartal.. 

21. (1028) 1928 Pat 293 (291) . 29 Cii L Jour 
258, J'. K. .Sen v. Em peror . \Vhcr<- 
the prosecution came int" C‘<uit 
with an incomplete case, which so 
far as it went confirmed the (iefeii. e. 
Held, that they weren't -utitled 
to a ro-trial. 

(1927) 1927 Mid 12(113); 2> Cii L Jour 


Emperor. 




2.3. 

21 . 


2.5. 


2G, 


295, Venhuta Sicayi/a v. 

Technical ofieuce. 

(1927) 1927 Mad 177 (173) : .50 Mad 735 : 27 
Cri L Jour 1381, Saminllah v. Kinp- 
Emperor. Pettv matter. 

(1931) 1934 Lab 415 (415); 1034 Cri Cas 
Gl2 : 35 Cri T, Jour 1147, Amir v. 
Emperor. Pettv case. 

(1908) 7 Cri L Jour 215'(21C) (Mud). Kara- 
yana Kaichen v Tahsildar of Conjee- 
varam. Interests of justice not ro- 
■<iuiring a re-Lrial. 

(1913) 14 Cri L Jour 230 (231) : 9 Nag L R 
12, Manna v. Emperor. 

[But see (1032) 1932 Mad W N 1H 
(IIG). Xatjayina v. Emperor. Appel- 
late C*iurt cannot direct (hat a 
particular charge be framed.) 

11932) 1932 Mad \V N llj (llG), Xa-onia 

V. EiKper. r. 

(191s) 191.8 I'at r,S2 (5S3) ; 19 C’ri L .lour 
77, Bhaso iSiu'jh Emperor. 

(193.5) 1935 Nag 125 (127); 1935 Cri Cas 
50.5 ; 3G Cri L Jour 710 : 31 Nag L U 
2H>. I'iitram v. Emperor. 

(190G)3_Cri L Jour 301 (-301) (Cal), Mir 
Sariearjan v. Emperor. 

(1921) 1921 Cal 2.57 (258) ; 22 Cri I, .lour 

A in-i' E iH' 


27 


•17>, Tenaram Kandal 
peror. 


Kill liS 
Xna >ian 


23 . 


(ISOM-IOOO) 1893-1000 I.- -. l.n 
(12s). ijueen Em. : : \. 

11 hi Bate. 

(1902) 2 Weir l-'l (I M. Is5;, hi re i'hinna 
^loita ini.i , Iti till.- the matter 
w.is ri t». ri i d i.\ the trial (..'mu tto 
the I'i-tri'.t Magi>trate. 

(1902) 29 Cal IJ2 (IU>. At-diil Cn,ni v. 
i (k r <r. 
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24. "By a Court of competent jurisdiction. ” 

The words “order him to be re-tried by a Court of competent jurisdic- 
tion” do not imply that it is necessary before ordering a reJ-trial, that the} 
original Court should have had no \urisdiction to try the case.' The re-trial 
may be ordered to be held by the original Court itself if it was compefcmf 
to try the case,^ or by another Court of competent jurisdiction even where 
the original Court was itself a Court of competent jurisdiction.^ 

The Court convicting the accused may be competent to try the case, 
but not competent to adequately punish the accused for the offence. In such 
a case the appellate Court, reversing the conviction, may order a re-trial to 
be held by a Court which can adequately punish the accused.”* 

There is nothing preventing the appellate Court from specifying the 
subordinate Court which should hold the re-trial.® 

Can a re-trial be ordered before the appellate Court itself? There 
is a difference of opinion on the point. It was held by the High Court 
of Bombay in the undermentioned case® that the re-trial, if ordered, must be 
by a Court of competent jurisdiction subordinate to the appellate Court and 
iliat the appellate Court could not order the rc-trial to proceed before itselh 

According to the High Court of Madras the words “order jurisdiction”' 

are not words of limitation and do not exclude the appellate Court if the 
offence is one within its jurisdiction.'^ 


Where in a case tried by jury in Court X, the appellate Court reversed 
the conviction and sentence, and ordered a rc-trial by Court Y which 
was competent to try the case with the aid of assessors, it was held by 
the Privy Council, tliat there was no legal objection to the order made, but 
that the order was one which ought not to be made, unless justified by excep- 
tional circumstances inasmuch as it was likely to have t^ry serious efl'ects upo^ 
the rights of the accused, and that his privilege which he had enjoyed of a 

trinl by a jurv, he ought, in general to retain. 

On the same principle it has been held by the Calcutta High Court 

ihat where a conviction by a jury is set aside on the ground of def^ive char^ 

to the jury, but there is CTidcncc on record, the sufficie n cy of which must be 

(240), Qtieen-Etnpress v. ShaihAU. 
Dissentiug from 8 All 14. 

4. (1895) 1895 Pun Bo Cri No. 16, page 50 
(51), Dani v. Empress. 

(1904) 1 Cri L Jour 761 (754,755) (Nag), 
Emperor v. Sheikh hasul. 

5. (1888) Ratanlal 367 (367), Queen-Empress 

V. ^ _ 

(1935) 1935 PC 122 (124): 1935 Cri Cas 
871 : 59 Bom 496: 36 Cri L Jour 
978 (PC). Hart v. Emperor. 

G. (1696) Ratanlal 9S2 (982), Queen-Empress 
Y. Fakira. 

7 (1907) 5 Cri L Jour 104 (105) : 80 Mad 328 , 
The Public Prosecutor v. uantHKa 

Gramani. ^ 

(1890) 2 Weir 481 (481). In re Vedakadetn 

Kanara?t. 

8. (1925) 1925 P 0 122 (124) (P 0). TUaUhart 
Singh v. Maharaja Kesho Prasad. 


Note 24. 

1 (ion) 12 Cri L Jour 585 (590) : 30 Mad 
457, Jeremiah v. Vas, 

(1903) 7 Cal W N 301 (804). Sarat Chandra 
Shah Chotodhry v. Emperor. 

(1891)2 Weir 481 {482), PeraNateken. 

(1805) 18^*5 Pun Ro Cri No. 10, 

Dani v. Qtuen-Empress. 8 All 
dissented from ; IG Bom 580 and lu 
All 205, followed. 

(1900)27 Cal 172 (174). Satish Chandra 
Das Bose v. Queen- Empress. 

[See also (1902) 29 Cal 412 (414). 
Abdul Oanni v. Emperor. If lower 
Court not competent to try, appel- 
late Court cannot order retrial.] 
CbSi see (1882) 1882 All W N 112 
(112), Empress v. Faiz Khan.j 

•2. See cases cited in foot-note (1). 

(1893-1900) 1893-1900 Low Bur Riil 238 
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considered by the jury, the proper course is to order a re-trial by jury.^ In 
the undermentioned case,'® the Judicial Commissioner’s Court of Sind in an 
appeal against an acquittal in a case tried by jury, held that the High Court 
had jurisdiction to decide the case itself instead of ordering a new trial. 

25. Discharge and retrial — If both can be ordered. 

Where theapi>eUate Court discharges an accused person on the ground, 
for example, of misjoinder of i>artics, it has power to add a direction that the 
accused should be re-tried. It is not obligatory on him to leave to the dis- 
cretion of the Magistrate the course which should be taken in such matter.' 

It was, howe\'er, held in the case noted below^ tliat it is not ordinarily 
the duty of tive appellate Court to order the re-trial of a person whose con- 
viction is set aside, and that the prosecution may be left to take such pro- 
ceedings against the accused as they may be advised to take. 


26. Effect of re.trial on offences of which accused had been acquitted in 
trial Court. 

Suppose A is charged with having committed offences X and V but is 
convicted of offence X only and on appeal the conviction is reversed and a 
re-trial ordered. Is the whole case rc-opened and is A to be re-tried on botli 
charges A’andy? Yes, if the facts of the case are such that the offences A" and V 
fall within Section 236 of the Code.' Where the accused is charged at one 
trial with distinct offences constituted by distinct acts, such as the causing of 
death to A and of grevious hurt to B, and he is acquitted of one -of such offen- 
ces and convicted of the other, an order for re-trial in an api>eal against the 
conviction will not re-op^ the whole case.® 


Where A was cliarged in the trial Court with offences under Sections 


9. (1900) 4 Cri L Jour 412 (414) [Ca\), Sheikh 

Fakir v. Emperor. 

(1912) 13 Cri L Jour 715 (715) : 10 Ind Cas 
523 (Cal), Jamaruddi v. Emperor. 
(1910) 11 Cri L Jour 90 (97) : 5 Ind Cas 
315 (Cal), Uasir AU v. Emperor. 
(1908) 7 Cri L Jour 315 (317) (Cal), Kali 
Singh v. King~E»iperor. Practice 
of the Court is to order re-trial. 

10. (1927) 1927 Sind 104 (108) : 21 Sind L K 

356 • 28 Cri L Jour 00, Emperor v. 
Saram. 

Note 25. 

1. (1901) 28 Cal 104 (107. 108), Kumudhii 

Kania Quha v. The Queen-Empress. 
(1901) 24 Mad 523 (641), King-Emperor \. 
Thirumal Bcddg. 

2. (1908) 8 Cri L Jour ll‘(17) : 4 Nag L R 71, 

Emperor v. liahoant Singh. 

Note 26. 

J. (1895) 22 Cal 377 (382, 383), Krishna Uhan 
Mandal v. Queen- Empress. 

(1927) 1927 Pat 13 U6; : 0 Pat 203 : 27 Cri 
L Jour 1100, Abdul Uamid v. King- 
Emperor. Case of trial by jui v. 

[See also (1012) 13 Cri L J 407 i4.)8) : 
40Cal 103, Nazumtiddi v. Emperor.} 
2. (l«95) 22 Cal 377 (382, 383). Krishna Dhnn 
Mnndal v. Queen- Empress. 

(1927) 1927 Pat 13 (15) : G Pat 203 : 27 Cri 
h Jour 1100, Abdul Hamid v. King- 


Emperor. Case of trial by jury. 

/>i the following cases it was held, with- 
out reference to S. 230 of the Code that the 
appellate Court could not order u re-trinl 
■in respect of an offence of ic/uc/j the ac- 
cused was acquitted in the lower Court. 
It must be assumed that the offence 
those casesu'ere such as duJ not fall within 
S. 230 

(1035) 1935 Lab 945 (040) : 1035 Cri Ca.s 
1281, Ali Jilohannnad v. ('roi/';;. 
Conviction uudor S. 420, ^■oual Code 
and acquittal under 405 — Appeal 
from coiiviclioii -Ke trial c.niuiot bo 
ordered in respect of both olItMice.'i. 
(See also (1903) 20 Mad 4 78 (ITi), 
•180). iSanif Auga v. Em 2 >er(it . 

(1000) 11 Cal WN Oln (Oln). Dwarka 
Nitlh Sahu V. TJic Emperor. 
(1035)103.5 Cal 120 (121) : 1035 thi 
Cas 155 ; 30 Cii L Jou*’ '’.“<3, Kitna 


(iopal SadhJi v. Em/ er.-r ] 

(1020) 1020 Cal 508 (OOO) ; 31 Cri L Jour 
030. Kald Xoth v. 


peror. 

(1935) 30 Cii L J i.i ; 153 Ind 

Cas 200 (All). Emperor v. Eah- 
raichi. 

(1033) 1033 All on (043. OlO) - ptjn Cri Cas 
15i)l : 3.5 Cri L Jour G'-8 ; 50 All ‘,' 10 , 

T.-il i \. Empi n r. 
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302 aiul 201 of the Penal Code and was convicted under Section 302, the charge 
under Section 201 being withdrawn by the prosecution, it was held on appeal 
from the conviction that the appellate Court could order a re-trial even in 
respect of the offence under Section 201 since there was no acquittal on that 

cliargc.^ i 

27. Ordering re-trial for enhancing sentence. 

The power of ordering a new trial merely for the purpose of enhane- ^ 
ing the punishinent ought to be ver>' sparingly used.^ It ought not to be used 
at all where the trial Court was competent to inflict the maximum punishment 

for the offence.2 

28 Remand for passing sentence or for writing proper judgment. 

.-\n appellate Court cannot remand the case to the lower Court for the 

purpose of passing a legal sentence; it must deal with the matter itself in 
accordance with law. i Similarly in Tara Clmitd v. Emperor? it was held tot 
an appellate Court had no power to remand a case for “rehearing the parties 
and writing out a proper judgment,” but that it was its duty to p mto the 
whole facts ftillv itself and dispose of the case. In Karttppiah PiUai, m re? where 
the trial Court had not written a judgment in conformity with the provisions of 
Section 367, it was held that the correct procedure for the appellate to 

adopt was to accept the appeal and remand the case for rehearing de novo 
and not to retain the case on file, merely calling for a fresh pidgnient from 

J 

the lower Court. 


9 U Fffpflt of order for re-trial in appeal. - . • t 

Where ihc Sessions Judge as an appellate Court orders a rc-trial in 
an appeal against the conviction of a First Class Magistr.ate. the District 
Magistrate h^s no authority to disregard the same and release the prisoner.* 

''°',rrrS“ c" »» co,vMo„ Of .he lo..„ c.„,. cj. 

order a commitment to be made in cases where they ought to be committed. 

'J'herc was no such power before the “ 


3. (1905) 2 Cal L Joiir 18n (ISw). A//ilvddi 
V. J-hit neror. 

Note 27. 

I- (1016)1915 All 135 (180): 16 Cn LJouv 

iZZ, Emperor \\ Mohan Lai. 

0 (1800-1000) 1803-1900 Low Bur Rul 111 

' (111,112), X(J--air7?/iiv. Cuccn-Lm- 

j>rcss. 

Note 28. 

1 (1007) 11 Cal W N 25iH (255n). Mahnbub- 

all Khan y.yihlesioar Ghosc. 

(1906) 3 Cri L Jour 119 (120) : 32 Cal 1069, 
" Tara Chand Sin^h v. hvipcror 

■\ (1020) 1020 Mad 171 (172): 21 Cn L Jour 
52 Karnppiah J'itlai, In rc. 

Note 29. 

1. (1009) 10 Cri L Jour 77 (77) : 5 Low Bur 
Buie -19, Kimj'Empcror v. /«h Lxn. 
Note 30. 

1 (1024) 1924 Mad -243 (245): 21 Cri L Jour 
840, PoHcr , In rc. 

(1015) 1915 All 185 (186) : 16 Cn L Jour 33, 


Knitirror v. Mohan Lai. 


(1893) 15 All 205 (207. 208), (Jueen’Empress 
V. Maula Baksh. It is competent 
to a Sessions Judge having rever- 
sed the finding and sentence, to 
order the appellant to bo committed 
for trial to the Court of Session. 

■2. (1882) 1882 All W N 112 (112), Empress v. 
Ham Prasad. 

(1868-1SG9) 5 Bom H C R Crown Cas oo 
(66), Beg v. Chenverava 6in Chan- 

hasaga. /r,ar-\ 

(1875) 12 Bom H 0 R Crown Cas 234 (23/;. 

Bcq. V. Tukaram Ragho. 

(1867) 8 Suth W R Cv 55 (55), Queen v. 

(1868) 10 Suth Vv' B Or 35 (36), Hakim 
Sardar.Jnrc. , , _ ... 

(1875) 24 Suth W B Cr 24 (25), Lucky 
Harain Nagory, In re. 

(1882) 1882 All W N 47 (48), Empress v. 

Shahamat. ^ 

(1881) 1881 All W N 62 (62), '■ 

Ratan Sahai. '• 
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Where a Magistrate convicts the accused of an ofifence which is ex- 
clusively triable by a Court of Session and the appellate Court reverses the 
finding and orders a commitment, it is not necessary that the Magistrate should 
commence a fresh inquiry and take evidence de novo. The inquiry and the 
evidence at the trial arc sufficient for the purposes of commitment.^ 

The words "order liiin to be committed for trial" do not 

necessarily mean that the appellate Court cannot itself make the commitment, 
but should direct a Magistrate to do so. Both courses are open to the 
appellate Court.'’ 


Where the appellate Court reverses the finding of the lower Court 
(Magistrate) on the ground tliat the otfcnce is one exclusively triable by a 
Court of Session, the proper course to be adopted is to direct a commitment 
and not simply alter the charge into one for which the accused ought to have 
been committed and alter the sentences® or try the case itself on such charge. 
Thus where the appellate Court reversed a conviction for an olTence under 
Section 376 on the ground that the act could not be said to be without the 
consent of the girl and was of opinion tliat the offence made out was one 
under Section 366, (offence triable exclusively by a Court of Session,) but 
instead of directing a coiiunitmcait. framed a charge under Section 366 and 
tried the case itself, it was held that it had no power to do so.® 

It is not necessary that, in order that the appellate Court may direct 
a committal, the offence should be one exclusively triable by a Court of 
Session.’ Where A was convicted by a Magistrate under Section 326 of the 
Penal Code for having cut off his wife's nose and punished with imprisonment 
for 2 years, the High Court considered that the case was one which ought to 
have been committed, though the offence was not one c.xclusivcly triable by a 
Court of Session.® 

Where a conviction was set aside on the ground that the case was 
one exclusively triable by a Court of Session and had been tried by the Magis- 
trate without jurisdiction, the High Court refused to make an order for 
commitment in view of the considerable expense which the accused had been 
put to in the conduct of the case and other circumstances.® 


(180G) 1866 Pun Re Cr No. 34, i>. 35 (36), 
Wazeer Singh v. Crmcn. 

3. (1880) 2 All 910 (912). Etnpress <•/ India v. 

Illahi Balcsh. 

(1935) 1035 All 579 (583) : 1935 Cvi Cas 598, 
Bniperor v. Sahndco Hunt. 

(1876) 2 Weir 179 (479), lli-ih Court pro- 
ceedings, Ith Ffbruartj 1878. No. 290. 

4. (1935) 1935 All 570 (583) ; 1935 Cri Cas COS. 

Emperor v. Sahadeo Ham. 31 Mad 
40 : 10 Bom 319 ; 27 Mad .'il : 1922 
All 34.5 : 15 All 205 and 1915 All H5, 
relied upon. G Cri L Jour 7, di^^en- 
ted from. 

0.(1922) 1022 All 345 (346): 23 Cri L Jour 
450. llazan Baza v. EmpKror. 

C. (1025) 1925 Rang 230 (231) : 3 Rang 08 : 20 
Cri L Jour 1119. Sircar v. Kinperor. 
Following 8 Bom L R 120 : 3 Cii L 
Jour 240. 


(1925) 1925 Rill*!- 250 yVM) : 3 Kang OS : 
•.jG Cri Li Join- 119, V. Sircar v. 
Em perur. 

7.(1890)23 Cal .350 (351), .Visri Lai v. 
J-arJimi Narain Bnjpic. 

(1933) 1933 I.ah 126 (129) : 1933 Cri Cas 
2t2 ; 34 Cri L Jour G40, Salihon v. 
Emperor. Dissented from S All 1 !. 
(But soe (1886) 8 All 11 (10). ' ■uren- 
Empress v. Sw/ir/tn.) 


S. (1892) IG Bom 580 (583. 

press V. Alidtil 11 ■hm: n. 
from 8 All 1 i { L'. >. 
0.(1892)10 Bom 5M), 

2 >ress e. .iClnl liultm tn. 


‘-n-Em- 
J ’issentiiig 

en-Em- 


yi-jozi) V .11 . lu.j:;' ijri 

.59 c.n 1233 ; 33 Cri L Jour 085 
Sn ;■ rinUn<li‘tU and IU'n:cmbrance‘i 
■ '/ I.C'hd Affairs, Jlcn-jal v. Daulat 
r tin Mudi. 
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31. “Alter the finding.'’ 

The appellate Court may, under Clause (b) of the Section, alter the 
finding of tlie lower Court without ordering a re-trial. This power, however, 
must be taken to be limited by the general principle, that the appellate Court 
cannot pass any finding which the lower Court could not have legally come to ; 
the meaning of the Section must be taken to be. that the appellate Court is 
given the power to correct any mistakes of finding which the first Court may 
have committed. 1 Thus an appellate Court cannot, in a case not falling within 
Section 237 of the Code, convict the accused of a graver offence than that 

charged.^ 

Where A is charged in the lower Court with having committed offences 
X and Y and is acquitted of X, the appellate Court may, in an appeal against 
the conviction for offence Y, alter the conviction to one for offence X 
of which A had been acquitted in the lower Court.^ The same principle wiU 
apply with greater force, where A had not been expressly acquitted or convicted 
of offence X, but had simply been convicted of offence Y.^ Where A was 
charged with having committed offence X only, but the lower Court could, 
under the provisions of Section 237 or Section 238. have convicted the accused 
without a charge of offence Y also, the appellate Court can, in an appeal agamst 
the conviction for offence X, alter the conviction to one for offence Y. But 


Note 31. 

1. (1917) 1917 Lab 233 (234) : 18 Cci L Jour 
511 : 1917 Puu Re Cr No. 4, Ahmad 
Din V. Emperor. Dissented from 25 
All 534. 

(1885) 7 All 414 (420. 424), Queen-Empress 
V. Pershad. 

(190G) 4 Cri L Jour 490 (491) : 3 Low Bur 
Rul 232. Efnperor v. Po Vin. 

(1923) 1923 Lab 260 (261) : 3 Lab 440 : 23 
Cri L Jour 709, Arjan Hal v. Em- 
peror. Appellate Court cannot con- 
vict accused of offence requiring 
sanction. 


2 . (1921) 1921 Low Bur 36 (97) : 11 Low Bur 
i>„i Afi. • oa P.ri L Jour 740. Po 


Ki/in V. Emperor. 

(1905) 10 Cal W N 39n (39n), Bhavabat 
Sin'jh V. The King-Emperor. 

(1880) 6 Cal L R 427 (428). In the matter of 
Dwaraka Manjhee. 

(IMG) 4 Cri h Jour 400 (491) : 3 Low Bur 
Rul 232, King-Emperor v. Po 1 in. 
(See however (1925) 1925 Sind 105 
(107) : 25 Cri L Jour 1057 : 19 Sind 
L R 183, Faizulla v. Emperor. The 
case was however one falling within 
Ss. 236 and 237.] 

3, (1911) 12 Cri L Jour 572 (572) : 34 All 115, 
Sardara v. Emperor. 

( 1006 ) 1926 All 700 (701): 27 Cri L Jour 
001, Janki Prasad v. Emperor. 

(1918) 1918 All 65 (66) : 20 Cri L Jour 22. 
DuH v. Emperor. 

(1934) 1934 Oudh 200 (206): 1034 Cri Cas 
587 : 9 Luck 607 : 85 Cri L Jour 073, 
Lakhan Singh v. Emperor 

(1806) 23 Cal 975 (077. 978. 979), Queen- 
Empress V. Jabanullah. 


(1932) 1932 Oal 723 (726) : 1932 Cri Cas 728 
60 Cal 179 : 84 Cri L Jour 177 
Eanuman Sarma v. Emperor. 

(1917) 1917 Pat 625 (626) : 18 Cri L Jour 
982, Dhanpat Singh v. Emperor. 

(1918) 1918 Pat 257 (258) ; 19 Cri L Jour 
735 : 3 Pat L Jour 565, Mahangu 
Singh v. Emperor. 

(1910) 11 Cri L Jour 534 (535) : 34 Mad 647, 
Appanna v. Pethani Mahalakshmi. 

(1914) 1914 Cal 456 (459) : 41 Cal 360 : 15 
Cri L Jour 385, Pomesh Otandra 
J3flnner;ec v. Emperor. 

(1904) 1 Cri L Jour 942 (943) : 1904 Pun Re 
Cr No. 4, Bhola v. The Emperor. 

(1932) 1932 Cal 723 (726, 727) : 1932 Cri Cas 
728 : 60 Cal 179 : 34 Oti L Jour 177, 
Hanuman Sarma v, Emperor. 

(But seo (1929) 1929 Nag 325 (327) ; 
1029 Cri Cas 629 : 30 Ori L Jour 944, 
Kisan Das v. Emperor.] 

4. (1983) 1938 All 565 (567, 563) : 1933 Ori Oas 
S97 ; 55 All 834 : 84 Cri L Jour 1064, 
Paghunath v. Emperor. 

(1931) 1931 Sind 9 (12): 1931 Ori Cas 6< : 
25 Sind L R 1 : 82 Ori L Jour ol7, 
Sabjhatullahv. Emperor. , 

(1912)13 Ori L Jour 457 (469): (1911) 1 
Upp Bur Rul 100, Alt Muddtn v. 
Heah Jan. 


.. (1886) Ratanlal 293 (294). Queen-Empress 
V. Balu. _ 

(1932) 1932 Nag 173 (173): 1932 Ori Cas 908. 
28 Nag L R 218 : 34 Cri L Jour 66. 
Deo Pam v. Emperor. A porso^n 
charged with house-breaking can be 
convicted of receiving stolon pro* 
perty in appeal. 

(19-27) 1927 Cal 520 (621, 522) : 54 Oal 476 \ 
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can an appellate Court alter the linding in such a way that the altered offence 
was neither charged in the trial Court nor was one for which the accused could 
have been convicted under the provisions of Sections 237 and 238? The 
general trend of opinion is that it cannot do so® and this is in accord with ilie 


•28 Cri L Jour 404, Dchahar v. Sakli' 
dhar Kabiraj. 

[See also (10-29) 1920 Lab 508 (509) : 
1929 Cri Cas Cl : 30 Cri L Jour 413. 
JJiru V. J'Jntpcror. Where a person 
has been charged and tried for an 
offence under S, 380, Penal Code, 
he can be legally convicted under 
S. 403 cf the Code if he has not been 
takon by surprise by such a pro- 
cedure.] 

G. (1911) 12 Cri L Jour 269 (271) : 35 Mad 243, 
Golln H anuuiappa v. Emperor. 

(1911) 12 Cri L Jour 73 (74) : 9 Ind Cas 
436 (Lab), Emperor v. lifahna Singh. 

(19>6) 1926 Cal 431 (432) : 26 Cri L Jour 
1018, liakhal Chandra Biswas v. 
Jatuini Kanla Banerjcc. The con- 
viction under S. 147, Penal Code, 
cannot be altered to one under 
S. 323, Penal Code. 

(1903) 30 Cal 288 (290), Yahub v. Lethu. 
Trial for offence of rioting — Appel- 
late Court cannot convict under 
Ss. 448 and 323. 

(1925) 1925 Mad 706 (706) : 26 Cri L Jour 
1036, Kadulnatha BilUii, In re. 

(1900) 27 Cal 990 (991). Bahitnuddi v. Asgar 

Alt. 

(1024) 1924 All 766 (767): 25 Cri L Jour 
1292, Cheda Singh v. Emperor. 

(1927) 1927 All 35 (36) ; 49 All 120 : 27 Cri 
L Jour 1118, Mahabir Prasad v. 
Emperor. 

(1910) 11 Cri L Jour 49 (49) : 33 Mad 204. 
Vaduianaba Payi Kanniali v. Em- 
peror. 11 Bom H C R Crown Cas 
240, followed. 

(1926) 1920 All 33 (34) : 26 Cri L Jour 1491, 
Mula V. Emperor. 

(1918) 1918 Mad 490 (400,497): 13 Cri L 
Jour 800, In rc Mnngalu Aorodhono 
Hathi. 

(1924) 1924 Mad 375 (370) : 47 Mad 01 ; 25 
Cri L Jour .054, Shreerauiulu. In r<\ 

(1927) 1927 Rung 32 (32) : 4 Rang ;555 : 27 
Cri Ij Jour 1360. Nga Shivn r^an v. 
75m per or. 

(1910) 11 Cri L Jour 340 (3l0j : 5 InJ Ca.; 
071 (Mad), In re Liommn lleddy. 
Conviction by the appeilaiu Court 
under S. 379 by altering the convic- 
tion of the original Cour' under 
Ss. 447 and 35-2. 

(1900) 27 Cal 660 (602), .1 aiusingl: v. Mnha- 
bir Singh. 

(1933) 1933 Mad W N 910 (911). Co.ind.i 
Ilavalu V. Emperor. Convi. tion by 
first Court under Ss. 147 ind 32:3. 


Conviction changed on appeal into 
one under Ss. 149 and 323. 

(1925) 1925 Nag 294 (294, 295) : 26 Cri L 
Jour 1858, Alihar JIussain \. Em- 
peror. Charge and conviction under 
S. 468, I. P. C., by trial Court — 
Change of conviction under S. 471 
in appeal is not proper. 

(1921) 1921 Pat 496 (497): 22 Cri L Jour 
485, Moyadhar Mahanli v. Danar- 
dhana Kund. No charge for the 
offence iu the trial Court — Convic- 
tion by appellate Court. 

(1920) 1920 Pat 590 (591) : 21 Cri L Jour 
496, Itaghu Singh v. Emperor. 

(1399) 3 Cal W N 307 (368), Monnranjan 
Choivdhortj V. Queen-Empress. 
Alteration of findings under Ss. 109 
and 211, Penal Code to one under 
S. 103. 

tl927) 1927 Lab 728 (72S) : 28 Cri L Jour 
405, Harphul v. The Croivn. 

(1923) 1923 Lah 260 (261) : 3 Lah 440 : 2i 
Cri L Jour 709, Arjnn Mul v. Em- 
peror. 

(1934) 19.34 Lab 178 (179) ; 1934 Cri Cas 
402 : 35 Cri L Jour 619, Manque v. 
Emperor. Conviction under S. 370, 
Penal Code — .Alteration into one 
under S. 328. 

(1399-1900) 5 Cal W N 206 (297), Pamesh- 
war v. Jogi Snkoo. Cannot convict 
of any offence which did not form 
the subject-matter of the com- 
plaint. 

(1924) 1924 Cal 532 (537) ; 24 Cri L Jour 
31-2, Patal Ghosh v. Emperor. .Alter- 
ation of the conviction of the peti- 
tioners from S. 335 to S 32:3. 

(1615) 1015 Cal 219 (219): 1.5 Cri 1, Jour 
701, Ct'Mi injhi V. Emperor. 
.Mteratiou frotii S. 147 to S. S2'-j. 

(1916) 1:>15 Cal lSl{lS-_>); 16 Cri L Jour 
42. Uar Xaran Sardar v. The Em- 
peror. 

(I'jOG) 3 Ci i L Jour 210 (242) (Bom), Em- 
peror V. Sahharam Gann. .Alter- 
ation of convictiou under S. 37G 
into S. 366 is illegal. 

(161.5) 1915 Ail 357 (358): 16 Cii T, lour 
599, Singh v. Eo:i> r.o-. 'J hc 

powers conforrod by Mic (.J-kIq of 
Criminal Pro<.> diiio unon a Court of 
appeal ar<* not iiiioudud to be used 
in such .L v;.iy •.> to spring up a now 
.asooii rheaccu.-od without "ivino 
him :i:i\ noti<oof the charge which 
ho h.i^- to meet. 

(19351 19:5 C.il .561 (570); 1‘):).5 Cd Cas 
969 . 6,0 Cal 133 : .36 Cri L Jour 1275 
fS B). E'>n>cror v. Dhnicani 1‘rosad 
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principle above stated, that an appellate Court cannot pass any finding which 
the trial Court could not have passed. If the appellate Court considers, that 
the accused is guilty of another offence than that charged, it should direct 
a rc-trial with directions to alter the charge.®^ It is conceived that it may 
also frame a fresh charge itself on the analogy of Section 227, and proceed 
after notice to the accused to dispose of the case. This, however, should not 
be done if it is likely to prejudice the accused.’ 

In some cases, however, it has been held, that the appellate Court can, 
where the facts are the same, alter the conviction from one under a wrong 
Section to one under the proper Section, if it does not prejudice the accused.® 
It has also been held in the cases cited below,®* that the only restriction on 
the appellate Court’s power is that the accused is not prejudiced by the alteration 
of the charge and that the appellate Court could alter the finding, e\^ though 


Bhattarcharjee. 

(1838) Ratanlal 368 (368), Queen-Empress 
V. Krishna. Conviction for an 
offence under, S. 411, I. P. C. — Alter- 
ation of conviction into one either 
under S. 379 or S. 411 — Held that 
such alternative conviction in ap- 
peal was illegal. 

(1887) Ratanlal 353 (353), Queen-Empress 
v.Basappa. Conviction under S. 323, 
Penal Code— Could not be convicted 
in appeal under S. 147 for which the 
accused was not tried. 

6a (1032) 1932 Cal 723 (72G, 727) : 1932 Cri Gas 
728 : CO Cal 179 : 34 Cri L Jour 177, 
llanuman Sarma v. Emperor. 

(1907) 5 Cri L Jour 420 (421): 3 Low Bur 
Rul 283, m Mo Dah v. King-Em- 
peror. 

7. See (1916)1916 Mad 1222 (1222): 16 Cri L 
Jour 737, In re Mtihka Muthiriyan. 

(1028) 1928 Lab 382 (390) : 30 Cri L Jour 
18, Pritchand v. Emperor. Altering 
the conviction on appeal to abetment 
of the offence is unfair. 

(1931) 1934 Lah 833 (834) ; 1934 Cri Cas 
1180 : 36 Cri L Jour 274, liatan 
Singh V. Emperor. Conviction for 
attempting to cheat A* — Alteration 
into one for cheating 1*. 

S. (1927) 1927 Pat 199 (200) : 6 Pat 217 ; 28 
Cri L Jour 529, Ga7ipnt Lai v. King- 
Emperor. 

(1913) 14 Cri L Jour 239 (239) : 19 Ind Cas 
335 (Mad), Kunhambu v. Emperor. 

(19-22) 1922 All 143 (143) : 23 Cri L Jour 
198, Hanuman v. King-Emperor. 

(193-2) 1932 Cal 865 (866) : 1932 Cri Cas 889: 
33 Cri L Jour 828, Kahar 

V. Emperor. Finding of guilt under 
S. 420/75 altered into one under 
S. 379/75. 

(19-28) 1928 Pat 359 (30-2) : 29 Cri L Jour 
374, Vlfat Khan v. Emperor. Ac- 
cu.scd charged under S. 147 can be 
convicted under S. 323, I. P. C., in 
appeal. 

(1920) 1920 Pat 11 (15) : 7 Pat 758 : 30 Cri 


L Jour 205, Bhondu Dasw. Emperor. 
Magistrate convicting for offence 
under S. 326 road with S. 149, I.P.C. 
— Appeal — Conviction altered to one 
under Ss. 326 and 84, I. P. C. 

(1933) 1933 Pat 26 (27) : 1933 Cri Cas 241 : 
34 Cri L Jour 419, Jagannath Misra 
V. Emperor. 

(1903) 1 Upp Bur Rul, Penal Code, 9 (13), 
Ko Sal Shewin v. King-Emperor. 

(1687) 1887 Pun Re Cri No. 59, page 156 
(157), Bula V. Empress. Finding 
under S. 411 altered to one under 
S. 403 Penal Code. 

(1903) 2 Weir 485 (486), In re Veera Reddi. 

(1899) 26 Cal 863 (867, 868), Lala Ojha v. 
Queen- Empress. 

(1904) 1 Cri L Jour 694 (696), Moluxmmad 
Yasin v. King-Emperor. 

(1900) 13 0 P L R Cri 125 (126). Empress 
V. jRrtm Bin. 

(1906) 3 Cri L Jour 348 (349) : 3 Low Bur 
Rul 112, Emperor v. Kyaw Hla 
Aung. 

8a (1917) 1917 Mad 687 (688) : 17 Cri L Jour 
884, In re Manuar Krishna Ohetty- 

(1933) 1933 Pesh 9 (12) : 1933 Cri Cas 151 : 
34 Cri L Jour 266, Sharif v. Em- 
peror. S. 423 (1) (b) lays down that 
in an appeal from conviction app®|' 
late Court may “alter the finding.’’ 
This power is not in any way quali- 
fied or restricted by Ss. 236, 237 and 
238. 

(1919) 1919 Mad 188 (189) : 20 Cri L Jour 
780, FuUannavara Hannmantha, 
In re. 

(1899) 26 Cal 863(867, 868), Lala Ojha v. 
Quecn-Efnpress. . 

[See also (1903) 25 All 534 (585, 636), 
Emperor v. Gur Narain Prasad. The 
power of an appellate Court in alter- 
ing a finding under S. 423, Criminal 
P. C.,is not limited by any preli- 
minaries imposed upon the first 
Court before it takes cognizance of 
the offence involved in the altered 
finding.] 
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the case docs not fall within Section 237 or Section 238. It is submitted that 
this view cannot be supported on principle. Section 233 of the Code provides that 
every distinct offence must be separately charged, though where a trial docs 
take place without a charge, it is a curable irrceularity under Section 535. infra. 
This principle applies equally to the appellate Court as well as the trial 
Coui^,® and there is notliiiig to show that the appellate Court can disregard 
the rule any more than the trial Court. Though the words “may alter the 
finding” in the Section arc general, they must be construed in harmony with 
other provisions of the Code and not as overriding them.®‘ 

The word “finding” is not limited to a finding upon a point of law as 
distinct upon a point of fact.®^ 

Where X was charged under Section 143 and also under Section 379 of 
the Penal Code, but was convicted only under Section 143 and acquitted of 
the offence under Section 379 of the Penal Code, and the appellate Court 
confirmed the conviction under Section 143, but set aside the acquittal under 
Section 379. it was held tliat the appellate Court had no juiisdiction to do so 
inasmuch as it was not a case of any alteration of conviction.^^ 

Charge for substantive off cncc—Conviction by apncllntc Court for 
abetment. 

As has been seen before, a conviction for olYcncc X can be altered to one 
for offence Y if, on the facts of the case, the accused could have been convicted 
of offence Y without a charge by the lower Court under the provisions of 
Sections 237 and 238. The abetment of an offence is not a minor offence and 
cannot come under Section 238.^^ But it may come under Section 237, if 
there is no clement in it which is not included in the charge for ihc substantive 
ofl'cnee. In such a case the accused may he convicted in appeal for abetment 
of the oft'cncc.^^ Where it docs not come under Section 237 also, the accused 
cannot be convicted of abetment. It has been held in the undermentioned 
casc,^** that the appellate Court can alter the conviction to one of abcimeiu 
independently of Sections 237 and 238, subject only to the question whether 


0. (1905) 2 Cii L Jour 004 (GOo) : 1905 Pun Re 
Cri No. 38, Sahih Siu;fh v. Emperor. 
fSee however (1015) 101.5 M.^d 302, 
(303) ; 15 Cri L Jour G80. Surya 
Narayann liao, In re. Where two 
persons .nre tried together and con- 
victed of one oflenee. the appellate 
Court has power to convict one of 
two pcr.sons tried for a certain 
oHcdcc and the other of another 
otTcncc found on the fact.-*.) 

9a (1910) 11 Cri L Jour 40 (to) ; 33 Mad 201, 
Fadmanahn J'ayi KanniaJi v. Em- 
iJcror. 

9b (1016) 1018 Pat 2.57 (258): 19 Cri L Jour 
735 : 3 Pat L Jour 565. M-ilianyti 
Singh v. Emperor. Di^itinguishing 
42 Ind Cas 598 and 1011 C.il 150. 

10. (1023) 1923 Cal G58 (058): 21 Cri L Jour 

938, Frasaniui Chandra v. V pc7idra 
Nath. 

11. (1927) 1927 All 35 (30) : 10 All 120 : 27 Cri 

L Jour Ills, Mahabir Prasad v. 


Emperor. 

(1927) 1927 Cal 03 (04) : 28 Cri L Join 2, 
Ilulns Chnnd v. Emperor. 

12. (1027) 1027 AH :!.-i {;:0) ; 10 .Ml 120 ; 27 Cri 

L Jour lll>, Mahabir J rasad v. 
Emperor. 

(1931) 10;ll Oudh 271 (270, 277) : 1031 Cri 
Cas 03l ; 7 Luck 102 : 32 Cii L Jour 
00.5, Khumiin v. Emperor. 

(1035) 1035 Pesh 07 (08) : 10;35 Cri Cas 451, 
Surnj lihnn v. Emiyeror. 

13. (1915) 1015 Mad 538 (538) : 15 Cri T. J or 

i>0l. In re Pcrnmal Xaid/i. 

(1010) 11 Cri L Jour -10 (10) : ; M .d 2i;4, 
Padinnnabn v. l.oiitor.-r. 

(1012) 13 Cri L Jour 22". i .Ci3) : 11 Iiid Cas 
319 (Mad). In »■ \'ariiyal A'rj'/ijnrn 
Nair. 

(1012) 13 Cri L Jour 203 (20:1) ; 11 Ind C.as 
20:J (M.-'l). J'iilai v. 

* Empii 

14. (1928) 1028 Cal lOG (108): 29 Cri L Jour 

1003, Kadirti v. Emperor. 


Sec. 423 
Note 31 


2126 


Appeals 


Seo. 423 
Notes 
31—33 


the accused is prejudiced by such alteration. Tlie soundruess of this view has 
already been discussed above. See also the undermentioned case.^® 

32. Keduction of sentence. 

Where the appellate Court rejects the appeal summarily imder Sec- 
tion 421, it cannot reduce the sentence.^ Nor can it, while affirming the 
conviction, reverse the sentence absolutely inasrhuch as every conviction 
must be followed by a sentence. If it thinks the sentence severe, it must 
pass at least a nominal sentence.^ 

An appellate Court has power to reduce the sentence, ^ but not to remit 
any sentence — a function which belongs to the Government.*^ 

Where A and B are co-accused and A alone appeals, the appellate 
Court can in the ends of justice reduce the sentence awarded on 5.® 

33. “Alter the nature of the sentence but not so as to enhance the 

same." 

Under the Code of 1861 the appellate Court had no power to enhance 
the sentence passed by the lower Court. t Under the Code of 1872 Sec- 
tion 280, as amended by Act XI of 1874, the appellate Court could enhance 
such sciucnce.2 Under the Code of 1882 and the present Code, such power 
docs not exist. 

Tlicre is a great difference of opinion as to whether particular sentences 
passed by the Appellate Court are enhancements of the sentences passed by 
the first Court. Thus the following views liave been expressed: — 

1. A sentence of fine and in default X months’ imprisonment is 
a lighter sentence than a sentence merely of X months' imprison- 
mcnt.3 A contrary view has been held in the undermentioned 
case^ namely that it is reall>' an enhancement inasmuch as 
even if the X months’ imprisonment is fully served out, the 
fine nevertheless continues to be leviable in other ways from 
the accused. 

15. (1928) 1928 Lab 382 (390) ; 30 Ori L Jour 

18, Pritchand v. Emperor. 

Note 32. 

1. (1886) Entanlal 304 (30G), Queen-Emprcs$ 

V. Gouinrfa Eno. 

2. (1891) Ratanlal 545 (546). Queen-Empress 

V. Lahshmibni. 

3. (1866) 1806 Pun Re Cri No. 1, page 1 (2). 

Achar Puiwarce v. Crown. 

(1865) 3 Suth W R Cri 16 (17). Queen v. 

Keeifa Sinqh. 

(1867) 7 Suth W R Cri 41 (41). Queen v. 

Jihamaour Doosadh. Illegal sentence 

of 14 years reduced to legal sentence 

of 10 years. 

4. (1869) 1869 Pun Re Ori No. 11 page 20 (21). 

Crown V. Loodun. 

(1905) 2 Cri L Jour 206 (207) (Lab), Inam 

Pin V. Emperor. 

5. (1932) 1932 Lab 615 (615) : 1932 Cri Cas 

021 : 34 Cri L Jour 458. Jalal v. 

Emperor. 

Note 33. 

1. (1865) 4 Suth \V R Cr 20 (20, 21). Queen v. 


Buloram Doss. 

•2 (1881) 1881 All W N 62 (62), Empress v. 
Ratan Sahai. 

(1877) Ratanlal 131 (131, 132), Qiieen-Em- 
press V. Tharekhan. 

(1879'SO) 4 Bom 239 (240), Imperatrix v. 
Rama Prema. 

(1875) 1875 Pun Re Cr No. 8, page 11 (H. 

12). Lai v. The Crown. 

(1876-78) 1 Blad 54 (54), Anonymous. 

3. (1899) 23 Bom 439 (441), Queen-Empress v. 

Jaqannath. 

(1907) 5 Cri L Jour 36 (38) : 30 Mad 103 
(F B), Bhathavatsalu Naidu v. The 
King-Emperor. 

(1907) 6 Ori L Jour 100 (101, 102): 3 Nag 
L R 90, Shamlay v. Emperor. 

(1981) 1931 Lab 159 (160): 1981. Cri Gas 
271 : 12 Lab 449 : 82 Ori L Jour 
1217, Mohammad Hussain v. Em- 
peror. 

4. (1901) 23 Ail 497 (499), King-Emperor v. 

Sagtoa. 
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2. A sentence of 6 months* imprisonment and a fine of Rs. 1000 

and in default 3 months’ imprisonment, in substitution of a 
sentence of 9 months’ imprisonment is not an enhancement.^ 
The case will be different if the imprisonment in default added 
to the substantive sentence of imprisonment exceeds the ori« 
'ginal imprisonment awarded.® 

3. Where X is convicted of robbery, but the appellate Court re- 

jects the evidence as to violence and finds X guilty only of 
theft, the maintaining of the same sentence as was awarded for 
robbery would be an enhancement. Where X is convicted of 
theft in a ‘building’ but the appellate Court finds him guilty 
of simple theft by putting a different construction upon the word 
‘building,’ both the Courts arc at one as to the act committed 
and differ as to the application of the law. In the latter case 
the alteration of the conviction to one of theft and maintain- 
ing the sentence is not an enhancement of the sentence. In 
other words, the alteration of an offence to a less graver 
offence but maintaining the sentence is not an enhancement when 
the act committed is held to be the same, but the alteration 
is duo to an interpretation of the law."^ 

4. Where the appellate Court passes a sentence which the lower 

Court has no power to pass, there is an enhancement of the 
sentence.® 

5. Where the accused, convicted of two offences, is acquitted as 

regards one of such offences, the maintenance of the whole 
punishment awarded for the two offences, amounts to an en- 
hancement.® The reason alleged for this view is that when 


, See the cases cited in foot-note (3) above. 

. (1899) 23 bom 430 (141). Queen- Em press v. 
Chhagnn J aggannath. 

(1894) 17 All 67 (08, 69), Queen-Empress v. 
Jshri. 

7. (1927) 1927 Mad 789 (7901 : 28 Cri L .Jour 

821. Ilangasicami Knndu I’illni v. 
King-Em peror. 

8. (1021) 1924 All 130 (130) : 45 All 004 : 20 

CrI Jj Jour 312, ^fahowcd Yal.ub All 
V. Kirig-Emperor. 

(1911) 12 Cri L Jour 444 (440, 4 16) ; 7 Nag 
L R 100. Silaram v. Emperor. 

(1930) 1930 Lab 318 (318) : 1930 Cii C.is 
350 : 31 Cti L Jour 166, Yusuf v. 
.Vtttiictpal Commiltee , ^[urree. Al- 
teration of sentence of bne into one 
of whipping which lower Covirt 
could not pass. 

(1927) 1027 Lah 733 (734) : 28 Cri L Juur 
575, Bir Sintih v. C'ro» n. ((Quaere). 
CIUU sec (1033) 1933 Lah 12S (1*29) : 
1933 Cri Cas 212 : .31 Cii Ij Jour OlO. 
Snlihon v. Euipi ror.'\ 

9. (1033) 1933 Lah 933 (933) ; 30 Cri L Jeur 

108 ; 1933 Cri Cas 1392, Kehr Sbioh 
V. Emperor. 

(1907) 5 Cri L Jour 88 (89); 30 Mud 48. 
Poranifisifrt 1‘illai v. Efnperor. In 


such cases, some reduction of seu- 
teiU'C by the appellate Court must 
he made, unless the Court thinks 
that the sentence ought not to be 
reduced, in which case it should 
refer the matter to the High Court 
for euhancoment of sentence. 

llOllj 12 Cri L Jour 454 (455) : 11 Ind Ca.- 
798. [n re Proln Xnrasi>nh,t^ll. 

(lOlt.j Mud <V22 ((.22) : IG (’riJ. Jour 

271 In re Appftn>ln Knt)in yainnr. 

(191G) 1916 Mud 788 (788) : U5 Cri L Jour 
IKh In re Oioitnno Bnnio. 

(1908)7 Cri L Jour 3GI (362) (Mad), In re 
tfonnsundiiram 1‘illai. 

11910) ll Cri L Jour 483 (433) : 7 Ind Ca^ 
4l5(Mud), Kmpervr v. Varadhan. 

(1802) Rutanlul 618 (018), Quecn-B"., ' 

V. Natha. 

i.lS97) 24 0ul 3l7n (318 h). S. ikh v. 

Arobdi Dalia. 

(1917) 1917 Luh 358 (300) : l'»16 Pun Ro Cr 
No. 3l : 13 Cri L Jour 372, 

Singh v. Fuiperor. 

(1910) 11 Cri L, Tour 727 (727): 3 Tml Cu.^ 
380 (Mud), fn rc Kesireddi Panasa 
Raviudii. 

(1927) 1927 All .375 (370); 10 All 131 ; 28 
Cri 1. Jour 19-'. ^^rs. F. M. Thorpeu 
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a single sentence is awarded for two offences, part of it must be 
deemed to be for one offence and part for the other so that 
the maintaining of the whole sentence for one only of the 
offences is an enhancement.'® A contrary view has been ex- 
pressed in the following cases- 

6. Where a person is guilty of acts constituting a single offence, but 

they are split up into nvo or more offences and the accused 
is sentenced separately or given one combined sentence for the 
two or more supposed offences, the appellate Court is com- 
petent to alter the conviction to the proper one for the single 
offence and maintain the aggregate of the two sentences or the 
whole of the combined sentence ; there is no enliancement in 
such a case." 

7. Where a charge has several counts, the appellate Court setting 

aside the conviction on some of the counts, but maintaining 
the entire sentence, does not give any enhanced sentence.'- 

8. A fine in lieu of simple imprisonment is not an enhancement." 

9. Rigorous imprisonment in lieu of simple imprisonment for the same 

term is enhancement." 

10. Solitary confinement, even if the Imprisonment awarded is reduced, 

is enhancement." 

11. A sentence of imprisonment in Heu of fine is an enhancement. 

12. An increase of fine" or a sentence of whipping" in lieu of 

decrease in imprisonment is an enhancement. 


V. Emperor. 

(1887) 1887 Pun Ro Cr No- 45, page 110 
(113), Azivi Khan v. The Empress. 

(1897) 24 Cal 31G (318), Bamzan Kunjra 
V. liamhhelawan Chowbe. 

(1928) 1928 Bom 34G (347) : 29 Cri L Jour 
1082, Ramachandra v. Emperor. 

(189G) 22 Bom 760 (7GI). Queen-Empress v. 
Banma Balappa. 

(1892) Ratanlal G18 (G18), Queen-Empress 
V. Entha Lunja. 

(1905) 2 Weir 487a (487a), In re Bnma- 
nujani Pillai. 

10. (1927) 1927 Mad 789 (789, 790) : 23 Cri L 
Jour 824, In re Bamjastcami Kanda 
IHllai. 

10a (1908) 8 Cri L Jour 75 (83) (Lab), Ishar Das 
V. Emperor. 

(1910) 11 Cri L Jour 243 (244) : 5 Ind Cas 
754 (Mad), In re Mari. Not an 
enhancement when the true infer* 
ence to be drawn from the sentence 
is that the Magistrate did not mean 
to pass a separate sentence for the 
offence of which the petitioner was 
acquitted in appeal. 

(1930) 1930 Pat 79 (80) : 1930 Cri Cas 38 : 
31 Cri L Jour 173, Bechu Singh v. 
Emperor. It depends on the cir- 
cumstances of the particular case 
whether the retention of the sen- 
tence awarded by the trial Court 


constitutes an enhancement of sen- 
tence. It does not follow that if 
the conviction on one of several 
charges in a trial is set aside while 
one ormore others areaffirmed, there 
must necessarily be a reduction of 
sentence. 

11. (1907 ) 6 Cri L Jour 43 (45) : 3 Nag L R 67, 

Balbhadri Bant v. Tribhnban Nath. 

12. (1928) 1928 Mad 651 (G52) : 29 Cri L Jour 

817, KaHappa Ooundan v. Emperor. 
18. (1911) 12 Ori L Jour 445 (446) ; 7 Nag L R 

109, Sita Ram v. Emperor. 

14. (1924) 1924 All 130(130): 46 All 594 : 25 

Cri L Jour 312, Mohammad Yakub 
Ali V. King-B7}iperor. 

15. (1890) 1890 All W N 170(170), Empress 'v. 

Peman, 

15a (1883) 2 Weir 48G (486), In re Chadalavad 
Bamanappa. 

(1893-1900) 1898-1900 Low Bur Rul 423 
(425), Kyawkaing alias Chet Pa v. 
Queen-Empress. 

(1893) 18 Bom 751 (751), Queen-Empress v. 
Dhansung Dada. 

16. (1997) 2 Weir 487 (487), In re Appu alias 

Mahadeva Ayyar. 

17. (1928) 1928 Rang 265 (265) : 30 Cri L Jour 

818, In re Kyaing Nga Hmwe. 

[But see (1884) 1884 Pun Re On 
No. 3, page 4 (4), Jiwan v. The Em- 
press. Rigorous imprisonment for 4 
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13. A substitution of 1 month’s imprisonment and a fine of Rs. 200, 
and in default 2 months’ imprisonment, for 2 months’ imprison- 
ment and a fine of Rs. 50 and in default 1 month’s imprison- 
ment is an enhancement.^® 

See also the undermentioned cases. 

The real solution of the conflict lies in recognising the fact that the 
question whether a sentence has been enhanced is a question of fact to be 
determined in each particular case with reference to the facts of that case?^ 
The proper test is whether the accused considers the substituted sentence 
heavier than that awarded.^i Thus a substitution of 3 days’ rigorous im- 
prisonment and Rs. 100 fine and in default 1 month’s rigorous imprisonment, 


may not be an enhancement if the 
Rs. 100 too heavy to pay,^ 

years substituted by whipping in 
case of juvenile offender.] 

IS. (1924) 1924 Pat 563 (564) : 3 Pat 638 : 25 
Cri L Jour 1186, Bhola Singh v. 
King- Emperor. 

10. (1896) 18 All 301 (802), Queen-Empresi v. 

Lahskmi Kant. Alteration of a sen- 
tence of a fine of Its. 50 or in default 
two .months' simple imprisonment 
to a sentence of six months' rigo- 
rous impiisonmeot was an enhance- 
ment. 

(1S87) 1887 All W N 100 (101), • Empress v. 
Nada. The Deputy Magistrate sen- 
tenced the accused to 15 days’ rigo- 
rous imprisonment and a tine of 
Rs. 10, or, in default, to a further 
term of one week, the District Ma- 
gistrate, on appeal, altered the sen- 
tence to a fine of Rs. 50 or, in de- 
fault, to one month's rigorous im- 
prisonment — Held, that the District 
Magistrate's sentence was enhanced. 

(1935) 1935 Rang 64 (64, 65) : 1935 Cri Cas 
190 : 12 Rang G07 : 36 Cri L Jour 
306, Emperor v. Pacho. Substitu- 
tion of legal sentence in lieu of 
illegal sentence of whipping is en- 
hancing sentcuce — 1‘roper course is 
to set aside illegal portion of sen- 
tence and refer case for revision )>v 
High Court. 

(1871) 15 Suth W R Cri No. 7 (8. 9), Queen 
V. Bandaali. 

(1900) 1900 Pun LRCri No. 32 (p. 33). Ha- 
snnn and Nabi Bahsh v. The Em- 
press. Order for joint tine — Two 
persons who have been sentenced to 
a fine of Rs. 75 each, wore jointly 
Oned Rs- 150 — On appeal by appel- 
late Court, held thisaniountcd to an 
enhancement in each case. 

20. (1901) 23 All 407 (109), Kinn-Emperor v. 
Sagica. 

(1900) 27 Cal 175 (177), Rahhal Raja v. 
Khirode Pershad Dull. .Alteration 
of a sentence of three months' im- 
prisonment to one month's iniprison- 


convict does not consider the fine of 


ment with a fine of Rs. 20, or in de- 
fault of payment to 15 days' rigorous 
imprisonment, does not amount to 
cnhanccincnt. 

21.(19-30) 1930 Mad 193 (193,104): 1930 Cri 
Cas 80 : 31 Cri L Jour 203, Subha 
Ooundan v. Emperor. Alteration 
of sentence of three months’ rigo- 
rous imprisonment to one month 
and fine of Rs. GO, and in default 
two months is not enhancement. 

(1934) 1934 All 1031 (1032) : 1934 Cri Cas 
1338 : 36 Cri L Jour 835. Satyavan 
Acharya v. Emperor. On appeal 
tine substituted in lieu of imprison- 
ment — Whether amounts to en- 
hancement of sentence. 

(1911) 1914 Lah 539 (539) : 1915 Pun Re 
Cri No. 7 ; 16 Cri L Jour 403, Kripa 
Ram V. Crown. Altering a sentence 
of three months' imprisonmenb to 
one of one mouth's imprisonment 
and a fine and in default one 
month's further imprisonment is 
not enhancement. 

[See also (1916) 1916 Lah 130 (130) : 
17 Cri D Jour 212, Mayuchand v. 
Emperor. If on appeal from a sen- 
tence of one wool:'* lig'.iro'j.- impri- 
sonment [which had already been 
undergone) the .sentence is altered 
into one of Rs. 50 tine or in default 
one week's rigorous imprisonment, 
the sentence amounts to an en- 
hancement. 

(1926) 192G Lah 543 (543) : 27 Cri L 
-Tour 812, Kanshi Ratti v. Em p- ror . 
Where the accused is in.solv< !i' 
unable to pay the fine .ui .-.Ucra- 
lion of a sentence ..d iv.s,; month.s' 
imprisonment and I.'-.. 50 luio or in 
default one inonf h tm ther iinpri- 
•soument, tosix weeks' imprisonment 
and Rs. 200 i-no, or in default (or 
further iinprisoninoMt <•( six weeks 
is enh tiueinent of sentence. J 

22. (1911) 191 I .Vll 530 (531) ; 3G .All 485 : 15 
Cri I. Jour 519, Hehnb Chand v. 
I'ltiperor, 
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As a practical guide to the subordinate Courts in Burma, the High 
Coiut of Rangoon has laid do\vn certain principles on which a whipping may 
be substituted for imprisonment. See the undermentioned cases.^ 

An order for costs under Section 31 of the Court-fees Act is not an 
enhancement of any sentence.^*^ Nor is an additional order for security passed 
under Section 106, sub-section 3, an enhancement of the sentence.^ 

34. “Appeal from any other order”— Clause (c). 

Clause (c) applies to an appeal from “any other order” /. £?., any 
other order than an order of acquittal or of conviction. Thus appeals 
from orders under Section 514^ or Section 476^ or Section 135® can be 
dealt with under this Clause. In an appeal under sub-section 3 of Section 250 
the appellate Court can, under this Clause, set aside the order for compensation 
though it cannot set aside the acquittal.'* 


The only orders that can be passed in appeals from orders not being 
acquittals or convictions, arc those specified in this Clause, namely, alteration 
or reversal of the order of the lower Court, and those specified in clause (d) 
namely, amendment or consequential or incidental orders!* Thus in an appeal 
againsi an order under Section 118, a further inquiry^ or a ra-iriaV cannot be* 
ordered. 

The word ' alter ' in Clause (c), though literally may include an al- 
teration increasing the severity of the penalty, cannot be so construed; the 
whole tenor of the Section shows that the Court has no power, by alteration, 
to increase the severity of the penalty imposed by the trial Court.® 


35. Subsequent events— Power to take notice of. 

An appellate Court has to look to the offence as charged, and the 

conviction should not be disturbed because it thinks that, owing to subsequent 


events, the parties may ha ve committed 

23. (1929) 1929 Rang 177 (179): 1929 Cri Gas 
1G9 : 7 Ratig 319 : 30 Cri L Jour 986 
(F B) Emyeror v. Chit Pon. 

(1932) 19:32 Rang 150 (151, 152) : 1932 Cri 
Gas 711 : 10 Raug 317 : 33 Cri L 
Jour 758, Emperor v. Nga Aumj 
Myaf. 

21. (1906) 3 Cri L Jour 460 (160, 161) : 29 Mail 
188, Emperor v. Karuppnnna 
Pillai. 

(1003) 26 Mad 421 (422). Veermurti v. Ses- 
han nn. 

[Ikib see (1808) 32 Mad 153 (155). 
i^ui’en-Empress' v. Tbangarehi 
Chftln-^ 

•2.5. (1918) 1918 Nag 64 (65) : 20 Cri L Jour 760. 
Ufaharaj Singh v. Eytipcror. 

(1919)1919 All 375 (376): 20 Cri L Jour 
302. Zafar Hussain v. Emperor. 

Note 34. 

la (1898) 21 Mad 124 (126) (P B), Queen-Eui' 
press V. Srinivasalu Naidu. 

1. (1905)2 Cri L Jour 181 (132): 1905 Pun 

Ro Cri No, 15. Masta v. Etnperor. 
(1912) 13 Cri L Jour 31(31): 5 Sind LR 
179, Kahan Bahadin v. Emperor. 

2 . (1898) 21 Mad 124 (126), Qucen-Bviprcss v. 

Srinivasalu Naidu. 


another olifence.' Thus, facts which 

3. (1885) 1885 Pun Re Ori No. 42, page 89 

(89), Ram Kala v. Qanga. Case in 
revision — Revisiooal Court can 
under S. 439 exorcise same powers 
as appellate Court under S. 428, 
01 . {c). 

4. (1932) 1932 Cal 120 (121) : 1932 Ori Oas 

105 : 68 Cal 1436 : 33 Cri L Jour 
2G9, Surendra Nath Bhallacharjee 
V. Basanta Chandra. 

5. (1934) 1934 Mad 202 (202) : 1934 Ori Cas 

3.51 : 34 Cri L Jour 947, Narappa 
Reddy, In re. 

(1929) 1929 Lah 28 (28) : 80 Ori L Jour 
491, Chandan v. Emperor. 

6. (1906) 3 Cri h Jour 243 (243) : 93 Cal 8. 

Dayanath v. Emperor. 

7. (1934) 1934 Mad 202 (202) : 1934 Cri Cas 

351 : 34 Cri L Jour 947, Narappn 
Rt'ddy V. Emperor. 

(1929) 1929 Lah 28 (28) ; 80 Ori L Jour 
491, Chandan v. Emperor. 

8. (1923) 1923 Oudh 44 (45) : 24 Oudh Cas 

266 : 22 Ori L Jour 766, Barceshwar 
Ba\sh Singh v. Emperor. 

Note 35. 

1. (1868) 9 Suth W R Cri 65 (66), Bamjee v. 
Meeajan Sheikh. 



Appeals 


2131 




happened s\ibsequent to the conviction or verdict cannot be utilised for the 
purpose of altering the verdict or of reducing the sentence.^ 

But where after the verdict of the jury it was discovered that the 

% 

jurymen had taken bribes, the verdict was set aside.® 

36. Power to direct sentences to run concurrently. 

Tlio High Court can, under this Section, and Section 561-A of the 

Code, act under Section 397 and direct separate sentences in separate trials 
to run concurrently.' 

37. Appellate Court cannot canvass previous convictions. 

.An appellate Court cannot go into the legality of previous convictions 

or of orders passed against the accused.' 

38. Appellate Court, when to report to the High Court. 

\Vhor<“ the aiipellate Court comes to the conclusion that the sentences 

in rcspt vt of ihe convicted persons ought to be enhanced, and therefore wishes 
to report to xhc High Court, it should do so in separate proceedings and not 
keep the appeal undisposed of till the report is made and orders passed there- 
on.' Nor can an appellate Court relcr the matter of the appeal to the High 
Court withoxit deciding the api^eal; it sliould decide the appeal itself.^ Where 
it finds that the lower Court was not competent to try the case, it should 
not report the matter to the District Magistrate but sliould direct a re-trial 
by a competonr Court or a commitment to a Court of Session.® 

39. “Any amendment or any consequential or incidental order ’ — 

Clause (d). 

The appellate Court has. under Clause (d). power to make any amend- 
ment. or .'iny consequential or incidental orders that may be just and proper: 
it cannot, however, make any order whicli would make the entire proceeding 
infructuous and absurd; thus where a person who blocked up a private way 
was convii icd under Section 341 of the Penal Code an<l was further ordered 
to remove the obstruction, it was licld that the appellate Court could not 
set aside th<- order as to the removal of the obstruction iiiasnnu h as the 
removal is a nccessarv corollarv to the conviction of the accused.' 

ejause ' d) deals with orders to bo j^assed after the appeof has ta'' n 
heard and cannot aijply to matters that may arise peiidiiii' ,^ti)pc:d. h as 
the releasi «'f the appellant on b.nil.“ Nor can it .ipply to iintier" at the 
stage of admission of the ai)pcal. 'Dtus an orth r <annot be passed under 


2. (1020) 1929 Cal 02 (0.^) ; 30 Cri L Jour 481. 
Jntnz yitindal v. F,»ipt ror. 

0. (10.3:3)1933 CC (GlO) ; 193:3 Cri Ca-; 

1088: GO C.il 7)1; 31 Cii L Jour 
1072, llnfez UfoUa v. Emperor. 

Note 36. 

1. (1931) 1931 Pom 529 (529) : 1031 Cri C.\s 

917 : :33 Cri T. Jour 77. Nnnappn 
VyittP.nppn Sail v. Emperor. 

Note 37. 

1. (1021) 1924 Rang 295 (207) : 2.5 C'li L Jour 
i:l0:). (hi rv V. Emperor. 

Note 38. 

1. (1.8M4) 18h.i All \V N 129 (120). Empreisw 
Durtja I'rasnd. 

(1915)101-5-111185 (180); 10 Cri L Jour 


433, Emperor v. Mohan Lai. 

2. (1868) 9 Suth W K Cr 5 (5). Srceldsian v. 
Ju i/al. 

ll.<00) 11 Sutl) \V R Cr 21 (2t). Quo: v. 
Xnssooriiddeeu. 

(191 1) 1014 Low Bur 22G (220) ; 7 I.ow Pur 
Rul 251 : 15 Cri T, Jutir GOT. Empe- 
ror V. Suhiimmi. 

:J. (1902) 2 Weir 481 (4^1. jss). In Chiyina 
Mottnyya>- . 

• ■ Note 39 

1. (1899-1000) 5 Cal W X i:32 (134), Debandra 

V. 

2. (1934) 1931 All S45 (•'<45): 19:54 Cri Ci\> 

10:11 : 30 Cri 1. Jour 177. J>arsu v. 
Eiiii ‘1 rcr. 
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this clause excusing the delay in filing an appeal after limitation inasmuch as 
the application of this Section is legitimate only after the preliminary stage 
indicated in Sections 421 and 422 has been passed /. e., after the appeal 
is \alidly admitted.3 It has, however, been held in the case cited below^^ tliat 
an order dispensing with security by a person convicted under Section 107 of 
the Code, can be passed pending appeal as an incidental order under Clause 
(d). It is submitted that this is not correct. Clause (d) should be construed 
along with the first portion of the Section which makes it clear that an order 
under Clause (d) can be passed only after perusing the record and hearing 
the appeal. 

Whether a particular order is “consequential or incidental ' depends 
on the terms of the order under consideration in each particular case and the 
circumstances in which it is made.*^ 

In Mehi Singh v. Mangal Khanda^ a Full Bench of the High Court 
of Calcutta observed as follows: — 

“Consequential or incidental orders,” within the purview of the provision,, 
must fall under one or other of the two heads: — 

"First there are orders which follow as a matter of couisc being 
the necessary complements of the main orders passed uithout 
which the latter would be incomplete or ineffective. Such are 
directions as to the refund of fines realised from acquitted 
appellants, or on the reversal of acquittals, as to the restoration 
of compensation paid under Section 250; and for them no 
sej)arate authority is needed. 

"Secondly there arc orders which, though ancillary' in character, re- 
quire more than the support of a criminal Court s inherent 
jurisdiction, and could not be passed without express authority.” 

The principle of Mehi Singh's case has been generally followed® though 
the Kan^^oon High Court has. in the undermentioned case, doubted the correct- 
ness of ''the view with reference to tlte second category of the orders above 

referred to.’ 

The following have all been held to be "consequential'' or "incidental'^ 

orders within ihc meaning of Clause {d)-.-- 

1. An order for costs under Section 148 sub-section 3 is incidental 

to an order for possession under Section 145.® 

2. An order for re-trial in an appeal against an order under Sec- 

tion 107 of the Code for security is incidental to the reversal of 
the order for security.® 


3 (1023) 11)23 Mad 05 (06) : 24 Cri L Jour 89, 
^Utoor 3/oi(2<’t*n, In re. 

3a (1032) 1932 Ah 630 (680) : 1032 Cri Cas 85G: 
54 All 861 : 33 Cri L Jour 731, hat- 
naroo Uai v. Emperor. 

A 11033) 1033 Rang 28S (291) : 1933 Cri Cas 
1084 : 11 Rang 361 : 35 Cri Jour 
1 (F B), Ma yiya Khin v. Maun>j Fo 
iltioa. 

5 ( 1011 ) 12 Cri L Jour 529 (531) : 39 Cal 157 
(F B). -l/c/jt Singh v. Mangal 
hhanda. 


6. (1022) 1922 All 107 (109) : 44 All 401 : 23 

Cri L Jour 319, Mr. C. Dun v. 
Emperor. . 

7. (1933) 1933 Rang 288 (291) : 1933 Cn Cas 

1084 : 11 Rang 361 : 35 Cri L Jour 
1 (FB), Ma Mya Khin v. Maung 
Po. 

8. (1933) 1933 Rang 288 (291) : 1933 Cri Cas 

1084 : 11 Rang 361 ; 35 Cri L Jour 
1 (F B), Ma Mya Khin v. Mating FO 

0. (1926) 1926 All 403 (403) : 48 All 501 : 
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3. An order under Section 517 for restoration of property to the 

' person entitled may be passed as a consequential or incidental 

order. 

4. An order under Section 520 of the Code can be passed as con- 

sequential to the findings in the appeal. But an appellate 
Court can only deal with an order under Section 520. simul- 
taneoush with the appeal pending before it and not by a separate 
proceeding initiated subsequent to the disposal of the appeal. *- 
See also Notes to Section 520, i/ifra. 

5. Where a member of a Bench of Magistrates has not signed ilic 

judgment, the appellate Court can, as an incidental order, send 
the case back to him for such signature. 

6. An order under Section 31 of the Court-fees Act can be passed 

as an incidental order. 

7. An order under Section 471 of the Code is incidental to an order 

of acquittal on the ground of minority. 

8. An order under Section 562'^ or an order setting aside an order 

under Section 562,^“ can be made as a consequential or inciden- 
tal order. 

9. An order sending a case back for re-hearing can be passed under 

this clause.^® 

10. An order directing refund of compensation on the setting aside 

of an order for compensation is a consequential or incidental 
order within Clause 

11. Tliere is a ditTerence of opinion as to whether an order giving 

leave to compound an ofi'ence can be made under this Clause 
some cases holding that it can be madei® and others holdim^ 
that it cannot be inadc.^o The latter view proceeds on the 

Cri L Jour 945, Dhagirant Sinyh v. 

Etuperor. 

10. (102?) 102S Lab .507 (557. 56ft. 571) : 10 Lab 

IftT : 20 Cri L Jour 810, 2'Jiirnji v. 

Ent pernr. 

(HiOG) 4 Cri L Jour 370 (371) (.Ml). Emperor 
V. Copi Nath. Order as to property 
wbicb it did not previously include. 

(10141 1914 Cal 058 (OGO) : 15 Cri J, Jour 
184, llagu Btsuas v. ^fnnmalhn 
Sath Milrn. 

11. (1923) 1923 Mad 324 (324, 32.5): 46 Mad 102; 

24 Cri !,< Jour 1G2. .4 Tin- 
ian V. Vcllnchnvii Thevatt. 

12. (1904) 17 0 P L R Cri 107 (109 to 111) 

Emperor v. Hussain Shah. 

13. (1919) 1919 .411 308 (30ft) : 41 All *217 : 20 

Cri L Jour 214, Gopal Das v. Empe- 
ror. 

14. (1925) 1925 Mad 13G (137) : 47 Mad 911 ; 25 

Cri L Jour 1213, Ediya 'J'hi}tniiinh, 

In re. 

15. (1922) 1922 Mad 51 (.56) ; 23 Cri L Jour 

71, A. B. l>la}iammad v. Empt ror. 

(1915) 1015 Low Pur 34 (36): 8 Low Bur 
Rul 290 : IG Cri Jour GTO. Empe- 


16. (1902) 
(1907) 

17. (1911) 


18. (1914) 
18a (1903) 

19. (1910) 
(1913) 


20. (1017) 


(191G) 


(191.5) 


ror V. Ni/a E Moung. 

21 All 30G (308), Emperor v. Birch 
5 Cri L Jour 13G (137) : 29 Mad 507 

Narayanaswami Naidu v. Emperor. 
12 Cri L Jour 213 (214) : 1911 Puii 
Re Cr No. 16. Jl.irr.am Sin-ih v 

Empriiii. 

1914 Mad 50 (51) ; 15 Cri L .Tour 409 
rublic Pro.sccutorv. Haver Vnithiri 

25 .Ml 31.5 (31G), In the matter of the 
complaint of Safdar Hussain. 

11 Cri L Jour 203 (204) ; 32 All 153, 
Ram npari v. Emperor. 

Tnd C.;.. 

270 (All), A cj^i Ahmai? v 

Emperor. Hositatin-l \ . 

tSee also (1900) 3 Oud!. Cas 314 

(315), Girirar v. ('ueen-Ein- 

press.] 

1917 Cul 70.5 (707) ; 43 Cal 1143: 17 
Cri L ::3<i. Ahshoy Sin.jh v. 

RavicsJiti- tr Kadiii. 

1910 Mad 4^3 ('484, 43.5) ; 39 Mad 

004 ; 10 Cri L Jour 7.50. Sanknr 

Rnn /ayya v. Sanhar Ramayiia 

1915 All 8(9): 37 All 127: lo Cri L 
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ground firstly, that Section 345, Clause 7, is exhaustive in its 
scope and cannot be enlarged by reference to Clause (d) of 
this Section, and secondly that it is not a consequential or 
incidental order. 

12. Before the present Code, there was no provision corresponding to 
Clause (d) of this Section and it was held on the language of 
Section 250, that it was the Magistrate by whom the case ir/zs 
heard that could pass an order under that Section and not an 
appellate Court .21 The introduction of Clause (d) would appear 
to make a difference. It has, however, been held that an order 
under Section 250 is not “consequential” or “incidental" to an 
order of discharge or acquittal and cannot be passed by the 
appellate Court under this Clause.^ 

The following orders have been held not to be within Clause {d):~~ 

1. Order expunging remarks in the lower Court’s judginent.^^ Such 

an order is not an “amendment" as “amendment" means amend- 
ment of an effective order of the Court below. See in this 
connection Notes to Section 561- A. 

2. Order as to costs of the appeal itseiP^ or of tlie adjouinment ■ 

of the appeal.^^^ ' 

3. Order setting aside an order under Section 31 of the Court-fees j 

Act.^ 

4. Order reviewing the order of the predecessoi ] 

5. Order staying criminal proceedings pending decision of Civil 

Court.^"^ But where an order under Section 476, sub-section 
1, is set aside, proceedings under Section 476, sub-section 2, 
which had been begun may be stayed under Clause (d)?^ See 
also the undermentioned case.-® 


Jour 247, Bam Chandra v. Emperor. 
No reference was made to Clause (d). 
n (1875) 8 ^[ad IT C Rul 7 h(7h), High Court 
proceedings, Tllh February 1875. 

22 (1926) 192G Lali 427 (427): 7 Lah 152: 27 
Cri L Jour 570, Noti/ied Area, 
Kharar v. Karta Ram. 

(1911) 12 Cri L Jour 529 (531): 39 Cal 157 
(F B), Mchi Singh v. Mangal Khanda. 
Overruling 11 Cri L Jour 16. 

(1924) 1924 All 224 (224): 46 All 80: 2.5 Cri 
L Jour 967, Chedi v. Bam Lai. 

(1906) 3 Cri L Jour -141 (442): 28 All 625. 
Emperor v. Chittan. 

(1901) 3 Bom L R 841 (842), Hari Chand 
V. Fakir Sadruddin. 

(1933) 1033 Rang 288 (291, 292): 1933 Cri 
Ciis 1081: 11 Rang 361: 35 On L 
Jour 1 (F B), J/rt ^ya Khxn \. 
Mnung Po Utiva. Quaere. 

•’3 (1922) 1922 All 107 (109): 44 All 401: 28 
Cri L Jour 319. Dtmn v. King- 


Em peror. 

24. (1933) 1983 All 264 (260): 1933 Cri Cas 434 : 

55 All 301 : 34 Cri L JoUr 414 (i‘ B), 
Kapoor Chand v. SuYaj Prasad. 


(1925) 1925 Mad 438 (440): 48 Mad 262: 26 
Cri L Jour 707 (F B). Veerappa 
Naidu V. Avudayammal. It does 
not necessarily follow from ,au order 


•24a (1902) 


•25. (1009) 

26. (1929) 

27. (1031) 

28. (1912) 

29. (1920) 


passed in revision. 

1902 All \V N 59 (59. 60). Kvig- 

Emperor V. Chhabraj Stngh. 

[But seo (1914) 1914 Bom 128 (128): 
15 Cri L Jour 522, Emperor v. 
Ganpat Sitaram Muhadan. Costs 
wore allowed under S. 14 of 
Merchandise Marks Act 4 of 1899J 
9 Cri L Jour 83 (88, 84): 31 Mad 647, 
Emperor v. fladdipalla Siihba- 

rayudu. , _ 

1929 Bom 309 (311): 1929 On Cas 
130 : 53 Bom 578 : 31 Cri L Jour 309, 
Emperor v. Lakshnian Ram Shet. 
1931 Pat 411 (413. 414) : 1931 Cri Cas 
999 : 33 Cri L Jour 147, Jagannatt* 
Acharya v. Bajagopalachari. 

13 Cri L Jour 492 (492) : 6 Low Bur 
Rul 49, Nga San Ten v. Emperor. 
1920 Upp Bur 28 (29): 83 UpP 
Bur Rul 270 : 22 Cri L Jour 809, 
Nga San Bun \. Emperor. 
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40. Verdict of jury — Sub-section 2. 

Section 418, ante, provides that an appeal in jury cases is limited to 
questions of law.^^ This sub-section provides that an appellate Court cannot 
alter or reverse the verdict of a jury unless such verdict is erroneous owing 
to a misdirection by the Judge or to a misunderstanding by the jury of the 
law as laid down by liim. This sub-section should not, however, be construed 
as controlling Section 418 and as laying dovvm that no question of law can be 
takeri in appeal unless there is a misdirection by the Judge or a misunder- 
standing by the jury of the law as laid down by him. Where the trial is 
illegal in fact, it may be set aside for that reason only and no question of 
misdirection by the Judge or misunderstanding by the jury, of the law, arises 
at all.i 

Section 537. infra, provides tliat no finding, sentence or order of a 
Court of competent jurisdiction shall be reversed or altered on account of any 
error, omission or irregularity in any proceeding or on account of any mis- 
direction in any charge to the jury unless such error, etc., has occasioned 
a failure of justice. Where there is an error of law or a misdirection by the 
Judge or a misunderstanding by the jury of the law as laid down by him and 
there has been a consequent erroneous verdict and failure of justice, the appel- 
late Court is entitled to interfere with the verdict.^ Where there is no mis- 


Note 40. 

la(193i) 1934 Put 309 (310): 1034 CiiCas 730: 

13 Pat 529; 35 Cri L Jour 1104, 
Nanhak Ahir v. Emperor. 

1. (1926) 1926 L.-ih 193 (191): 27 Cri L Jour 
793, Fitzmaurice v. Emperor. 

(Sec also the following cases : — 

(1927) 2S Cri L Jour 108U10);90 
Ind Cas 230 (Cal), Jiasnnta Kumnr 
Oo.fsnin v. Emperor . No misdirec- 
tion but verdict on mere speculation 
set aside. 

(193;) 1931 bom 311 (311) : 1931 Cri 
Cas r)G7 ; bSi bom 135 • 32 Cm L Jour 
1077, Emperor v. 
mad. 

(1923) 1923 Pat M2 {142): 2:5 Cri L 
•lour 111, Mnddodor Tiam v. F.m- 
pcTor. Where diniiij’ tliu trial 
before a jury, the Public Prolocutor 
bad read an alleged confe.ssinii of 
the accused wlilch not having been 
recorded according to law was ruled 
out as iu.idniissiblc, hild that tlic 
irregularity of allowing it to bo ve.ul 
might have inttuenced the minds oi 
the jury, however carefully the 
judge may have eudc.ivourcd to 
reinovo any impression can.-ed there- 
by and that ibe .>vcu>cd wa-- en- 
titled to a re-trial. 

(1807) 7 Sulh \V U Cr 0 (7). 
v. Chntxd Jitiijdre. A conviction ou 
no evidence is wrong in pciiitof l.iw. 
(1871) 10 Sutli W R Cr 19 (19). 
*Juccn V. llnlton iJass. (I>o.) 

(1801) 1 Suth W K Cr 21 (21), QfiCi^F 
v. Gopal Bhcrccwalla. hi a i^e 

iantii 


tried by a juiy every petition of 
.ippcal should state distinctly in 
what respect the law has been 
contravened. ) 

2. See the following cases 

(1908) 18 JIad L Jour 541 (541), In re Ganon 
Reddu Jiucknnnn. 

T934) 1934 Pal 309 (310); l!'.34 Cri Cas 730; 
13 Pat 529; 35 Cri L Jour 1104, 
Sanhak .-Itiir v. F.mperor . 

(1909) 9 Cri L Jour 308 (309): 1 Ind Cas 
547 (Mad). Kuppnn v. Emperor. 
(1927) 28 Cri L Jour 10 (22); 99 lud Cas 51 
(Cal), Alt v. Emperor. 

(1020) 1920 Cal 400 (40G);21 Cri L Jour 
829, Fdon Knriknr v. F:fp<i-o\ 
Confused summiii':: up. 

11021) 1921 Cil -2:.7 {2->7, •.■.jS). 22 Cii L. 

Jour 47'>, '!'• nortnu v, Emperor. 
(1920) 1020 Cal 080 (982, '.HiJ) ; 21 Cti L 
Jour 802. Siir 'd.nnta Ultatlochanja v. 
Em juror. 

I13G»;)0 buth \V R Cr 17 (17), <'ia>en v 

Khtiluh tihrilU. 

(1012) P? Cri L Jour 271 (272) ; 14 Jnd C., . 

C.O'j (Mad). \'c)tl.olt<tit v. Einp.i.i. 

'I •'08) 10 Suth \V R Cr 7(9). 'hi \ n v. 
nopal Dhtir. 

(iNr.?).^ Suth NV R C- VI V 

Sheik Tufa,-.: 

<1307) 8 Suth W R 'Ji 19 ' 2 .'>. 2 Ci, v. 

Jlcirnh ,Tn « . 

( 1020) 1920 C.il ‘.98 (099) : 22 On 1. Jour t^O, 
,-l.sj a .')-irJfi> V. Emmror. 
(1871) 11 bom II C li Crown Cas* 100 {l.;9, 
,l70l. Jiep. v. Sakhnram Makiindji. 
j 1" admit proper ovidcucti.an.l 

*-*ub.-<''iuontly withdrawing fiom the 
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jury evidence once legally admitted. 

(1910) 11 Cri L Jour 683 (684) : 8 Ind Oas 
573 (Mad), Public Prosecutor v. Pa- 
pahka. 

(1910) 11 Cri h Jour 334 (334) : 5 Ind Cas 
935 (Mad), In re Shivappa Uigada. 

(1910) 11 Cri L Jour 222 (222) ; 6 Ind Cas 
14 (Mad), In re Suretti. 

(1910) 11 Cri L Jour 187 (188) . 4 Ind Cas 
1103 (Mad), In re Manjunnaih. 

(1913) 14 Cri L Jour 623 (623) : 21 Ind Cas 
671 (Mad), In re Subbu Thevan. 

(191G) 1916Mad 851 (854) : 39 Mad 449 : 16 
Cri L Jour 294, Ayinava Muthiriyam 
Y. Emperor. Failure to warn jury 
against considering inadmissible 
evidence though consented to by 
the accused. 

(1903) 1 Weir 446 (447), In re Mookkandi 
ilaniagaran. 

(1903) 20 5lad 467 (4G8), Dakshinamurtht 
V. Public Prosecutor. 

(190G) 4 Cri L Jour 502 (503) (Mad), Para 
Thnndan anrf Para Senna Moonji 
V. Emperor. 

(18?1) 10 Cal L R 4 (C). Jugut ilohtni Das- 
see V. Madhu Sudhan Dutt. 

(1908) 8 Cri L Jour 6 (8) : 35 Cal 531, 
Nalahar Ghose v. Emperor. 

(1921) 1921 Cal 64 (65) : 23 Cri L Jour 344, 
Annuddi Chowkidar v. Ktng-Etn- 


(1907) 

(1903) 

(1906) 

(1918) 

(1926) 

(192G) 

(192G) 

(1926) 

(1921) 

(1911) 

(1920) 

(1927) 


(1898) 

(1898) 


r'cr^i* L Jour 78 (80) : 30 Mad 44, 

(328) : 31 Mad 127, 

Snyikappa Itai, In re. . _ _ 

1918 Cal 314 (318) : 19 Cri L Jour 81, 

Asraf Ali v. Emperor. 

19-16 Cal HOT (1109) : 27 Cri L Jour 

1402. Jahur Sheikh 

1920 Cal 728 (730) : 20 Cri L Jour 

<108 Ilari Charan v. Emperor. 

?920 Cal 235 (238) : 53 Cal 181: 2G 
Cri L Jour l577,.46<lM/6ann» Bhuge 

V Kino-Emperor. 

1920 Cal 226 (228); 20 Cri L Jour 
10*^1 Gadaghar Sarlcar v. Emperor. 

1921 Cal 097 (008): 22 Cri L Jour 
60G. -46(/u/ Rahim Mir ^. Emperor. 
1914 Cal 549 (550) : 15 Cri L Jour 
1-17, Ofcl Mollah v. The King-Etn- 

1920 Cal 00 (91) : 21 Cri L Jour 183, 
Emperor v. Abdul Sheikh. 

28 Cri L Jour 103 (110) : 99 Ind Cas 
■'>30 (Cal), Basant Kumar Gossain v. 
Emperor. Acquittal ordered when 
the evidcnco ciiiiDOt, in e-oy proper 
view of tbo case, support a convic- 

25 Cal 711 (714), Taja Paramanik v. 

25 Cal 501 (563. 504). Biru Maytdal 

V. Queeyi-Empress. 


(1898) 25 Cal 416 (418), Nabi Baksh alias 
Ali Baksh v. Queen-Empress. 

(1898) 25 Cal 230 (231, 234), Ali Fakir v. 
Queen- Empress. 

(1896) 23 Cal 252 (253), Queen-Empress v. 
Imam Ali Khayi, Non-direction 
amounting to misdirection. 

(1905) 2 Cri L Jour 311 (313) (Cal), Panchu 
Mayidal v. Emperor. 

(1900) 4 Cal W N 576 (581), Sadhu Sheikh 
V. Empress. 

(1900) 4 Cal W N 196 (200), Rakmat Ali v. 
Empress. 

(1900) 4 Cal W N 193 (196), Shri Prasad 
Misser v. Eynpress. 

(1897) 1 Cal W N 301 (302. 303), Tomajt 
aXisisZomijuddin Paramanik v. Em- 
press. 

(1899) 26 Cal 49 (50), Basanta Kumar 
Chattacky. Queen-Empress. 

(1908) 7 Cri L Jour 313 (317) (Cal), Kah 
Singh v. Emperor. 

(1907) 5 Cri L Jour 424 (426) ; 34 Cal 325, 
Dasarath Mondal v. Eynperor. 

(1906) 3 Cri L Jour 144 (148) (Cal), Sour- 
endra Nalh Mitt a v. Ettiperor. 

(1909) 9 Cri L Jour 404 (404) ; 1 Ind Cas 
867 (Mad), In re Qiddigadu. 

(1903) 26 Mad 38 (40), Thandraya Mudaly 
V. Emperor. 

(1898) 21 Mad 83 (90, 91), Queeti-Emprcss 
V. JSamau. 

(1910) 11 Cri L Jour 557 (558) : 8 Ind Cas 
52 (Cal), As/ar Sheik v. Emperor. 
(1910) H Cri L Jour 538 (539) : 7 Ind Cas 
915 (Cal), Harendra Pal v. Emperor. 
(1910) 11 Cri L Jour 9 (10) : 4 Ind Cas 543 
(Cal), Etnperor v. Nakul Kabiraj. 
(1930) 1930 Cal 370 (378) : 58 Cal 96 : 1930 
Cri Cas 634 : 82 Cri L Jour 10, Gov 
ertiment of Bengal v. Son^iram 
Mondal. 

(1929) 1929 Cal 72G (727) : 57 Cal 649 : 31 
Cri L Jour 909, Khiro Mondal v. 
Emperor. 

(1930) 1930 Cal 276 (278) : 1930 Cri Cas 356 : 
57 Cal 12C6 : 31 Cri L Jour 120/, 
Paiicliannan Gogai v. Emperor. 
(19-26) 1926 Cal 584 (685): 27 Cri L Jour 
125, Superintendent and Remem- 
brancer of Legal Affairs Bengal v. 

Sadcr Saik. , _ 

(1930) 1930 Cal 708 (709) : 1930 Cri Cas 
1108: 58 Cal 580: 32 Cii L Jour 
228, Shaikh Wahah AU \'. Emperor. 
Non-direction amounting to mis- 
direction. ^ 

(1933) 1933 Cal 509 (511) : 1933 Cri Cas 814 . 

34 Cri L Jour 841, Chittua Ratijan 
Das V. Emperor. 

(1931) 1931 Cal 617 (617): 1931 Cri Cas 801- 

35 Cri L Jour 40, Bhuttiath Mondal 

(1932) 1982 Oudh 28 (31) : 1932 Cn Cas 60. 
33 Cri L Jour 275, Emperor v. 

Zaman. 
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direction and the verdict is a reasonable and honest one the appellate Court 
cannot interfere.^ Nor can it interfere, even if there is a misdirection unless 
it has resulted in the verdict being erroneous”* and has further occasioned a 
failure of justice.® 


(1934) 1934 Oudb 354 (359) : 1934 Cri Cas 
1049 : 35 Cti L» Jour 1060, Lai 
Behari Singh v. SSmperor. 

(1925) 1925 Pat 797 (805, 806) : 4 Pat 620 : 
27 Cri L Jour 49, Eupan Singh v. 
King^ Emperor. 

(1880) 6 Cal 247 (249), Qogtin Chunder 
Ghose V. The Ernpress. 

(1926) 1926 Mad 370(370) : 27 Cri L Jour 
176, AininZam, In re. Where the 
defence case was not adequately put 
before the jury and evidence was 
admitted which should have been 
excluded. 

(1929) 1929 Cal 170 (171); 80 Cri LJour 
912, Dwarakadas Bhairaghi v. Etn- 
peror. Non-direction amounting to 
misdirection. 

3. (1927) 1927 All lOS (109) : 27 Cri L Jour 
1355, Jia Lai v. f.'inpcror. 

(1911) 12 Cri L Jour 193 (195) ; 10 Ind Cas 
684 (Cal), Rashidmzauian alias Bara 
Kazi V. Kxng-Emperor. 

(1909) 9 Cri L Jour 567 (567) : 32 Mad 179. 
The Public Prosecutor v. Bonigiri 
Pottigadu. 

(1898) 2 Cal W N 702 (709. 118), Queen- 
Empress v. Bhairab Chunder. 

(1866) 5 Suth W R Or 3 (4), Qttcen v. 
Nnrnin Bagdee. 

(1924) 1924 Mad 230 (2301 : 25 Cri L Jour 
209, Mulimagnndi Thevan, In re. 
Where misdirection to the jury is 
not proved the verdict of the jury 
will be upheld in appeal. 

(1927) 1927 Ondh 540 (510) : 28 Cri L Jour 
9;37, Bnbhnn v. Emperor 

(1934) 1934 All 1032 (1034): 1031 Cri Cas 
1339 : 36 Cri L Jonr 322, Banshi 
Dar V. Emperor. The High Court 
cannot go into cjuestions of fact in 
such cases. 

(1927) 1027 I'at 370 (375): 7 Pat 15: 28 
Cri Ij Jour G02, Bum Charitar Singh 
V. Emperor Where the High Court 
is of opinion that the accU'cd 
should have been acquitted and 
that the verdict is against the 
weight of the ovidciico, the Court 
may direct a copy of the judgment 
to be sent to tlio Loral (lovcrnmont 
for nccos‘.arv action 

<1030) 1030 Cal 712 (713): 10.30 Cri Cas 
1112: 32 Cri I, Jour 236, JlafezuH 
IJnldnr v. F,m pert r . 

(1930) 1030 Cal 137 (130) : 19:'0 Cri Cas 
715 : 32 Cri L Jour 455, Mohiuddin 
V. Empi-ror. 


(1893) Ratanlal 644 (652), Queen-Empress 
V. Yesu. Non-direction is not mis- 
direction — Verdict will not be inter- 
fered with unless non-direction 
amounts to misdirection. 


(1889) Ratanlal 452 (454), Queen-Empress 
V. Lalsing. 

(1920) 1920 Cal 271 (271) : 40 Cal 635 : 21 
Cri L Jour 8, Mohini Mohan Qhose 
V. Emperor. Verdict on oircum- 
stantial evidence alone— No inter- 
ference. 

(1929) 1929 Pat 313 (315) : 1929 Cri Cas 99 : 
8 Pat 344 : 30 Cri L Jour 721, Bam 
Das V. Emperor. 

(See also (1865) 2 Sutb W R Cri 5 
(6), Queen\. Qopatil Das. Picas that 
the prosecutor is at feud with the 
prisoner and that the prisoner's 
confession was given at the iiislauco 
of the police are not grounds of 
appeal.) 


4. 


(1932) 1932 Cal 474 (478): 1932 Cri Cas 1C4: 
59 Cal 1361 : 33 Cri L Jour 854, 
Snroj Kumar Chahravarlhg v. Em- 
peror, 

(1909) 10 Cri L Jour 11 (12): 2 Ind Cas 
434 (Midi, '/'hoolipatti Bnma Ooun- 
dan V. Emperor. 

(1929) 1929 All 3Gl (361): 30 Cri L Jour 
G22, Abdul Mii}td Khan v. Emperor. 
Court of I evisi'^n also cannot <lo so. 
(lOOS) 8 Cri L Jour .35 (:'10) (liorn), In re 
Shambula! . oi Vo ? 

(1935) 1935 All lO'J (105) : 1935 Cri Cas 89 : 
36 Cri Tj Jour (U2, Azis Khan v. 
Emper.y. 


(1903) 27 Bom r.o0(u32;. 


7-:-ti-cr:-e 


II’ • JCC JJ, 


Shirrani. 


(Svv also (l')3!) loll Ca! 8i7 (8-19): 
19:n Cl i Cas 1361 : 02 Cal 337 ; 86 
Cri L Jour 358, Enayet Karim v. 
Emjteror. In an appeal for a trial 
by .V jury, on a question as to mis- 
direction as to evidence, the Higlt 
Court has to see whether, on a 
proper direction and h.aviiig ••.11 tho 
circumstances before thorn >lii) jury, 


as reasonable men. v/ 0 '’M h '.'. o found 
that tho charge nv.’ • proved.) 


5. (1000) 9 Cri Ii Jour 03 (03) (Mail), In re 
Kaig/i >i 

(1903) 5 Bom f. R -207 (208). Emperor v. 
Apnnnu Pceapp !. 

(1926) 1026 All 120 1131, 132): 27 Cri L 
Jfuir 785, Dhxraji v. Ah'isi. Mis- 
direction must have aUoetcd jury's 
verdict. 


Seo. 423 
Note 40 


Cr. P. C. 263 & 209 
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S 60 . 423 The admission of inadmissible evidence and the rejection of admissible 

Note 40 evidence during the trial are questions of law. Where the Judge in his 

charge to the jury puts inadmissible evidence before the jury or fails to warn 
them against considering such evidence there will be a misdirection and will, 
subject to the provisions of Section 537, form a ground of interference in 
appeal.6 Where inadmissible evidence has been admitted during the trial 
but there hat been no misdirection, it will nevertheless be on error of law 
and will, subject to the provisions of Section 537 be a ground of appeal.®^ 

Where a verdict is set aside on the ground of misdirection or error 
of law, the appellate Court should ordinarily direct a re-trial^ though where 
the Court is satisfied that the evidence is wholly insufficient to support the 


(1914) 1914 P C 155 (164) : 15 Cri L Jour 
326 (PC), Ibrahiw y. King'E^i'peror. 

(1927) 1927 Cal 680 (682) ; 54 Cal 539 : 28 
Cri L Jour 689, Haji Ayuh Mandal 
V. Emperor. 

(1926) 1926 Cal 147 (148) : 27 Cri L Jour 
277, Keramat Mandal y. Emperor. 
Contravention of law by the judge 
on an unimportant matter and bay* 
ing a remote bearing on the question 
in issue does not justify reversal of 
verdict of jury. 

(1933) 1933 Mad \V N 320 (323), Arumugha 
Goundan v. Emperor. 

(1909) 10 Cri L Jour 498 (499) • 4 Ind Cas 
120 (Cal). Kesheb Pal v. Emperor. 
No failure of justice — No iuterfer- 
cnce. 

(1924) 25 Cri L Jour 294 (295) : 76 Ind Cas 
966 (967) (Cal) (FB), Emperor v. 
Charu Chunder Mukerjee. 

(1870) 13 Suth W R Cri 23 (24), The Queen 
V. Sheppard. 

(1873) 19 Suth W R Cri 71 (72), The Queen 
V. liaj Kumar Bose. 

(1909) 9 Cri L Jour 311 (311,312): 1 Ind 
Cas 546 (Mad), Sinna Thevan alias 
i>’inna Karuppan Thevan v. Em- 
veror. 

(1866) 5 Suth W R Cri 80 (87, 93), In re 
Elahce Buksh. Improper advice 
given by a judge to the jury upon a 
question of fact, or the omission of 
the judge to give that advice which 
he, in the exercise of a sound judi* 
cial discretion ought to give the 
jury upon questions of fact, amounts 
to such an error in law in summing 
up as to justify the High Court, on 
appeal or revision, in setting aside a 
verdict of guilty. 

(1934) 1934 Pat 309 (312) : 1984 Cri Cas 
730 : 13 Pat 629: 35 Cri L Jour 1104, 
Nanhak Ahir v. Emperor. 

(1928) 1928 Pat 326 (330, 833): 29 Cri L Jour 
325, Mt. Champa Fasin v. Emperor. 
The cohsiderations governing the 
appeal from the trial held with the 


aid of assessors differ greatly from 
those governing an appeal from the 
trial by a jury. In the latter case 
the appeal is restricted by the pro- 
visions of Ss. 423 (2) and 537, Cri- 
minal P. C., whereas in the former 
case the whole case is before the 
appellate Court. 

6. (1889) 12 Mad 196 (197), Queen-Empress v. 

Arumugha. A Sessions Judge should 
caution the jury not to accept an 
approver's evidence unless it is cor- 
roborated. It is a misdirection not 
to do 80. 

(1931) 1931 Cal 65 (66) : 32 Cri L Jour 421 
1931 Cri Gas 63, Ohedali Sheikh v. 
Emperor. Inadmissible evidence 
referred to in charge. 

(1898) 25 Cal 786 (742), Abbas Peada v- 
Queen-Empress. 

6a (1926) 1926 Bom 238 (240) : 27 Ori L Jour 
481, Emperor V. Kuthubuddin Khan. 
Misccception of evidence held on 
facts not to occasion failure of jus* 
tice. 

(1903) 27 Bom 627 (632), Emperor v. Wa- 
man Shivratn Damle. 

(1931) 1931 Bom 311 (818): 1931 Cri Cas- 
567 : 55 Bom 485 : 32 Ori L Jour 
1077, Issuf Mohammad v. Emperor. 
Mis-rcception of evidence which 
might have influenced the jury — 
Verdict sot aside. 

7. (1926) 1926 All 429 (431, 432) : 27 Cri L 

Jour 785, Dhiraji v. Afra^i. 

(1919) 1919 Cal 115 (116) : 46 Cal 2l2n : 20 
Cri L Jour 225, Bent Madhub Kuyidu 
V. Emperor. On appeal to the High 
Court the verdict of the jury was 
set aside with the remark that it 
would be open to the Crown to pro- 
ceed further with the case if it be 
so advised and that the accused ho 
enlarged on bail till a fresh trial, if 
any. Held, the order of the 
Court was an order for re-trial sub- 
ject to the right of the Crown, “ 
thought fit to withdraw the ptu" 
ceeding. 



Appeals 


2139 


conviction® or where the accused has been sufficiently' harassed by repeated 
trials,® it may discharge or acquit the accused. But can the Court go into 
the evidence and decide upon the facts whether upon the merits the decision 
is right and if so confirm the conviction notwithstanding a misdirection 
or an error of law? 

In Wafadar Khan v. Queen Empress , it was held by the High Court 
of Calcutta, that it was not open to the appellate Court to do so; the word 
"erroneous” according to that decision is not to be read as meaning "wrong 
on facts” but as meaning that the verdict had been vitiated and rendered bad 
or defective by reason of a misdirection or a misunderstanding of the law. 
The appellate Court cannot determine for itself whether the verdict, as a 
conclusion of fact is right or wrong, as, to hold otherwise, would be to 
substitute the decision of the Court for the verdict of the jury. In Roniesk 
Chancier v. Etnperor^'^ where inadmissible evidence load been receivied, but 
there was no misdirection, it was held that the misreception of evidence was 
likely to have adversely affected the appellant, tliat tlie verdict must be set 
aside on tlxj ground of an error of law, and that a re-trial only should be 
ordered. Referring to Section 167 of the Evidence Act which ruiis as 
follows : — 

"The improper admission or rejection o£ evidence sb.all not be ground of itself for a 
new trial or reversal of any decision in any case, if it shall ai)pear to the Court before which 
such objection is raised, that, independently of the evidence objected to and admitted, there 
was su^icient evidence to justify the decision, or that, if the rejected evidence had been 
received, it ought not to have varied the decision." 

it was observed that the Section merely says that the improper admission of 
evidence is not a "ground of itself” for interference, that the fact that the 
trial is by a jury is another factor to be taken into account, that tlie appellate 


8. (1871) 15 Suth W R Or 37 (3U, 40) Qtut^n v. 

Mahima Chandra l)as. 

(1802) 29 Cal 782 (791), Jamiruddi Masalli 

V. E}fi2)eror. 

(1899) 2 Weir 380 (388), Kizhakedath I'nni- 
rnm, In re. Evidence worthless — 
No re-trial was ordered. 

(1920) 1920 All 429 (431. 432): 27 Cii L 
Jour 735, Dhiraji v. .-l/krtsi. 

(1898) 25 Cal 711 (714, 710), Taju J'uram- 
manick v. Quecn'E>nprcs:f. No* 
where docs the law lay down where 
the verdict of the jury is set aside 
the Court must necessarily direct 
a new trial. 

(1920) 1026 Nag 53 (54) : 26 Cri L Jour 
1090, ham I’rasad v. Entperor. 

(1928) 1928 Pat 320 (335) : 29 Cri L JoiU' 
325, Ml. Champa v. Emperor. 

(1932) 1932 Oudh 23 (25) : 1932 Cri Cas 55 : 
33 Cri L Jour 107 : 7 Luck 390, fihfa 
Ham v. Kin'j- Emperor. 

(See al.so (1889) Ratanlal 460 (166). 
Quccn-Emi>rcss v. Itamabin iSabaJi.'^ 

9. (1926) 1926 All 429 (431, 432) : 27 Cri L 

Jour 785, Dhiraji v. AA'Ost. 

[See also (1931) 1931 Bom 311 (313) ; 
1931 Cri Cas 507 : 55 Bom 435 : 32 


Cri L Jour 1077, Issn/ Muhammad 
V. Emperor. Accused youug and 
been in prison for four months — Re- 
trial not ordered.] 

10. (1891) 21 Cal 955 (977), Wafadar v. E»i' 

press. 

[See also (1025) 1925 Cal IGl (IC3, 
ICl) : 20 Cri L Jour 307, Ilatu ndra 
Nath v. )•. Two p-3ints to 

1)0 con>idored ; — (a) wbolhor jury 
were iniluenced aod (b) whether in- 
dependent of that evidence there is 
other evidence to justify decision. 
(1875) 21 Suth W R Cr 18 (20), The 
Queen V. Ducky Narain Niyori. 
(1900) i Cal W N 676 (581, 582), 
Sadhu HheiUh v. The Emprcs.'i.'] 
(But SCO (1930) 19.30 Cal 199 (-J00) : 
1930 Cri Cas 231 : 31 Cri L Jour 
737, Emperor v. Di uabaudhu Onriya . 
.Appellate Court cun deal with the 
case as a whole and consider whe- 
ther verd ict has boon rightly arrived 
at.] 

11. (1919) 1919 Cal 574 (578) : IG Cal 895 : 20 

Cri L Jour 324, llamesii Cfmnder 
Das V. Emperor. 24 Cal 955 ; 4 Cal 
W N 570, followed. 


Sec. 423 
Note 40 
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Seo. 423 
Note 40 


Seo. 424 


Court cannot say on the principle of Wafadar KJian's case that there is other 
evidence which would justify the decision, and cannot confirm the decision 
unless it is satisfied that the verdict of the jury would have been the same 
if no evidence had been wrorkgly received. The High Court of Allahabad 
has, in Ikramaddin v. Emperor^'^^ followed the view of the Calcutta High 
Court as expressed in Wafadar Khan's case, and has held that an appellate 
Court has no power to look at the evidence and find the accused guilty of any 
offence with which he was not charged in the trial Comt and which was not 
laid before the jury. The High Court of Bombay has, on the other hand, 
held tliat, where a verdict of the jury is vitiated by a misdirection or a 
misreception of evidence, the appellate Court has power to convict or acquit 
the accused as the evidence, according to its own. view, is or is not sufficient 
for conviction or, where the facts have to be determined and the evidenod 
is of such a character as to render it difficult to pronounce any opinion on 
its character without hearing the witnesses, to order a new trial.^^ A sumlar 
view has been taken by the High Court of Madras^^ and the Judicial 

Commissioner’s Courts of Nagpur^^ and Sind.Ma 

There is no specific provision in the Code that repugnancy in the 

verdict of a jury is, as in English law, by itself a sufficient ground for quash- 
ing a conviction. The powers under Section 423, have, however, be^ held to be 
large enough to invoke the application of the English law nde inasmuch as 
it is a rule of practice based upon natural and substantial justice.^ 

A2./X * The rules contained in Chapter XXVI as to the 
rt\ iud^ment of a Criminal Court of original juris- 
ordinfi”'" Ap“pen“^e dictiou sball apply, so far as may be practicable, 
Couris. to the judgment of any appellate Court other 

than a High^Court; 

• (Code of 1882— S. 424— Same.) 


La(19l7) 1917 Alfna (175. 17G) : 39 Ml 348 : 

^ 18 Ori L Jour 491, Ikramuddtn v. 

Efnveyor. _ , _ 

2 (1933) 1933 Bom 153 (156) : 1933 Cri Cas 
^ 465 : 35 Cri L Jour 747, Emperor v. 

Jiamachandra. 

(1903) 27 Bom 626 (636). Emperor v. Wa- 
man Shivram. 

(1869) 6 Bom II C R Crown Cas 4/ (49, 51), 
ReQ. V. Ramasioami Mudaliar Case 
under the Code of 1861— U the ap- 
pellate Court thinks that it is ma- 
terial and has prejudiced the ac- 
cused, it may treat the case as if it 
had been tried with the aid of as- 
sessors and after excluding such 
evidence if it considers that the re- 
maining evidence is sufficient to 
sustain the verdict it may uphold 
the conviction. 

(1873) 10 Bom II C R 497 (501, 502), Reg. 

y. Amirta Govinda. 

CSec also (1918) 1918 Pat 201 {208, 
209) : 19 Cri L Jour 886, Ram Bhag- 
wan v. Emperor. Admission of evi- 
dence which should have been re- 
jected — High Court can consider 


whether rest of evidence is sufficient 
to sustain verdict.) 

13. (1903) 26 Mad 1 (8), Emperor v. Edward 
TKtifiam Stnilher. 

(1935) 1935 Mad 793 (794) : 1935 Cri Cas 
1049 : 87 Cri L Jour 64 (S B), M. 
Ramanuja At,yangar v. Emper<^. 
S. 167, Evidence Act, not inappU* 
cable to jury trials. 

(1895) 2 Weir 493 (493), In re Mup^dt 
Kri-ihnamurthi. ‘‘If it were clear 
that any offence committed by the 
prisoner were triable by assessors 
we could have dealt with the matter 


ourselves.” . ^ t 

(1926) 1926 Nag 53 (54) : 26 Cn L Jour 
1090, Bam Prasad v. Emperor, sso 
restriction on the powers of the ap- 
pellate Court to deal with the case 
of which it has complete seisin in 
any of the manners .provided by 

S 423 of the Code „ _ . ^ 

(1925) 1925 Sind 116(123): 2o On L Jou 
76L, Topandas v. Emperor. 

(1925) 19-25 Cal 501 (506,^607) : 26 0 


percr. 
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Provided that, unless the appellate Court otherwise directs, 
the accused shall not be brought up, or required to attend, to hear 
judgment delivered. 

Synopsis. 


Note No. 

Legislative changes. 1 

Scope and object of the Section. 2 

Contents of judgment — General. 3 

(а) Points for determination. 4 

(б) Reasons for decision. 5 

(c) Remarks in judgment. ^ 


Note No. 

What the appellate judgment should 

contain. ^ 

Who can pronounce judgment. 8 

“Other than a High Court. ” 9 

Effect of non-observance of the provi- 
sions of this Section. 19 


Seo. 424 
Note 1 


Other Topics. 


Appellate Judgment— Not to impute motives 
to lower Court Judge. See Note 6, Pt. 6. 
Applicability to appeals from orders under 
Sections 110, 250, 476 and 123 (3). See 
Note 2, Pts. 6 to 9. 

Benefit of doubt to accused. See Note 7, 


Pt. 28. 

Comparison with Order 20, Rule 2. See Note 

8. Pt. 1. , V i. 

Consideration of defence evidence though uot 
referred to by vakil. See Note 7, Pt. 27. 
Consideration of improper evideuce— Irregular. 
See Note 7, Pt. 31. 

Damaging remarks or unfounded and^ un- 
necessary observations about pariio.s or 
counsel or witnesses. See Note G, Pts. 1 to 3. 
Death of High Court Judge without signing. 
See Note 0 Pt. 2. 

Delay in revision— Fatal See Note 10. Pt. 5. 

Dictation of judgments. See Note 8. 
Document of party— As part of judgment. See 

Note 3. Pt S. JO 

Inapplicable to summary rejection under Sec- 
tion 421. Seo Note 2, Pt. 5. 

Inconsistent findings. See Note 7, Pt. 30. 
Independent judgment with its explicit opi- 
uioo. Seo Note 7. Pts. 9, 20 and 21. 
Judgment — Not to bo supplemented by cx- 
plan ition to superior Court. Seo Note 3. 
Pt. 3. 


Judgment on merits even in case of default of 
appearance. See Note 7, Pts. 26 and 26. 

Judgment — To bo definite. See Note 6, Pt^ 7. 

Judgment to be self-contained and to give 
full aualysis of evideuce. See Note 2, 
Pt. 3 and Note 7. Pt. 9. 

Judgment to be temperate and sober and not 
satirical. See Note 7, Pt. 29. 

Judgment written after transfer and pro- 
nounced by successor — Illegal. Seo Note 8, 
Pt. 1. 

No discussion of evidence or statement of rea- 
sons— Mere assurance of carefvil consider- 
ation — Not sufiicieiit. See Note 2, Pt. 4 ; 
Note 7. Pte. 3 to G, 10. 

Opinion of Advocate-General or Public Prose- 
cutor — Irrelevant. See Note 5, Pt. G. 

Perfunctory judgment — Bad. See Note 7, 
F-N (6). 

Points for determination, decisions and rea- 
sons. See Note 7. Pt. 2 ; Note 10. Pt. 2. 

Section 367. Seo Note 7. Pt. 1 ; Note 3 and 
Note 5, Pt. 1 . 

Separate disexission and finding as to each ac- 
cusod. See Note 7, Pt. 24, F-N (6). 

“So far as practicable.*’ See Note 7, Pt. I » 
Note 10, Pt. 4. 

What arc nob proper judgments. Sen Note 7, 
Pis. 10 to 17. 2G. 


1. Legislative changes. , 

This Section was first introduced in the 1882 Code: 

no amendment to it since. 


there lias been 


Even before the enactment of this Section, the High Courts had 
insisted on the appellate Courts observing the principle embodied in this 
Section, viz., that when an appeal is dismissed the appellate Court should write 
a proper reasoned judgment.^ 


(Codes of 1872 nud 1861— Nil.) 


Section 424 — Note 1. 

1. (1871) 8 Bom H G R Crown Cas 101 (102), 
Req. V Mnroba Bha-ikarji. 

(18G0) 5 Mad H C Rul App 12 (12), High Court 
proceedings, 10th December 1869. 


(1901) 25 :dad 5:^4 (5.34). £n rc Balaiub- 
ban net. 

(187G) 1370 Pnn Ito Cr No. 6. (p. 9), Vtam 
v. Crown. 

(1&7‘2-1392) 1372-1.392 Low P.ur Uul 51G 
(.')17), Kuaivzan v. 
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2. Scope and object of the Section. > (r^ 

The object of the Section is twofold, firstly to produce uniformity iix 
procedure and to ensure that judgments of Subordinate Criminal Courts should 
contain such matter as may tend to promote public confidence in their decisions 
and to safeguard them against the possible suggestion that cases are disposed 
of without proper consideration^ and secondly to enable the High Court in 
revision to grasp the nature of the case \vithout reference to the records.^ The 
High Court in criminal revision, as a rule depends mainly upon the findings 
arrived at by the lower appellate Courts on questions of evidence. It is, 
therefore, the duty of such Courts to see that their judgments must be self- 
contained and should give a full analysis of the evidence.^ 

Where an appellate Court merely says that it has very carefully gone 
through the records of the case and dismisses the appeal without a discussion 
of the evidence or giving reasons, the assurance of the appellate Court can 
hardly be considered as a substitute for the judicial determination of the 
questions of evidence involved in the case. Such a judgment is not likely to 
inspire confidence in the trial of appeals in Courts below.^ 

This Section applies only when an appeal is admitted and heard under 
Section 423 but not where it is summarily rejected under Section 421 of the 
Code.® See also Section 421 and Notes thereunder. 

The provisions of this Section have been held to apply to cases of 
appeals against orders passed under Section 110,® Section 250*^ and Sec- 
tion 476.® It has been held in the undermentioned case® that it is doubtful 
whether the provisions of this Section would govern orders passed under 
Section 123, Clause 3. But Vide sub-clause 6 to Section 367 which was newly 
added in 1923. 


3. Contents of judgment— General. 

Section 367, ante, lays do^vn the form and the rules to be observed in 

recording judgments. The object of these rules is to ensure tliat a criminal 

Court should consider the case before it in all its bearings and should, on such 

consideration, arrive at definite conclusions after considering the evidence in 


Note 2. 

1. (1912) 13 Cri L Jour 659 (560) : 8 Nag L R 

84, Jairam v. Emperor. 

(1897) 19 All 50G (507), Empress v. Pandeh 
Bliat. 

2. (1897) 1897 Pun Re Or No. 18 p. 49 (60), 

Sanwant v. Empress. 

(1917) 1917 Pat 336 (337) : 18 Cri L Jour 
750 (751), Talebar v. Emperor. 

(1927) 1927 Nag 88 (89) ; 27 Cri L Jour 
1404, MaroH v. Mi. Kasa Bat. 

3. (1930) 1930 Lab 1051 (1052) : 32 Cri L Jour 

271 : 1930 Cri Cas 1221, Ahmad AH 
V. Emperor. 

4. (1930) 1930 Lab 1051 (1052) : 32 Cri L Jour 

271 : 1930 Cri Cas 1221, Ahmad AH 
V. Emperor. 

5. (1900-1902) 1 Low Bur Rul 270 (271). Nga 

Taung Bo v. Croton. 

{1893-1900) ‘1893-1900 Low Bur Rul 606 
(G07), Nga Po Kin v. Empress. 


(1899) 1 Bom L R 225 (225), Empress v. 
Gopala. 

(1895) 20 Bom 540 (541), Empress v. TPoru- 
bhai. 

(1917) 1917 Pat 336 (337) : 18 Cri L Jour 
750 (751), Talebar v. Emperor. 

6. (1922) 23 Cri L Jour 378 (378) : 67 Ind Cas 

202 (202) (All), Sunehri v. Emperor. 
(1913) 14 Cri L Jour 419 (420) : 40 Cel 376, 
Ftdoi Hossen v. Emperor. 

(1916) 1916 All 197 (197) : 17 Cri L Jour 
809 : 88 All 893 (394), Lai Behari v. 
Emperor. 

7. (1922) 1922 Pat 157 (158) : 28 Cri L Jour 

261, Dtfo Naratn Mahto v. Chhatoo 
Baut. 

8. (1927) 1927 Cal 284 (285) : 54 Cal 355, 

Hamid AH v. Madhu Sudan Das. 

9. (1910)11 Cri L Jour 23 (28); 37 Cal 91, 

Ealu Mirza v. Emperor. 
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the case.' . , . , , 

Where there are separate trials, separate judgments must be recorded. 

Where, however, two cases are closely connected together, the Court may write 

a detailed judgment containing a complete recital of the facts in the more 

important of the two cases and it would not be objectionable to refer to such 

recital in the separate judgment recorded in the less important case, Jh® 

same time the Court should always be careful to see that evidence which is 

onlv admissible in one of the two cases is not referred to or put forward as a 

reason for a conviction or acquittal in the other case in which it is not 

A judgment once delivered cannot he supplemented by means of an 

explanation furnished to the superior Court.^ j c oao 

When a case is forwarded to a superior Magistrate under Section 349. 

ante, with the opinion of the fonvarding Magistrate, the superior Magistrate 

must write an independent judgment and cannot merely adopt the opinion of the 

Magistrate by whom the case was forwarded.^ 

It is undesirable to make a document prepared by a party pait of a 

judgment unless the Court has checked the document and found it to be 

correct ^ 

A judgment should specifically set forth facts and orders necessary to 

give authoritv to the Court in the particular case.® „ . , , , u 

A judgment should not be unnecessarily long.' But it should be wiittcn 

in such a way that it would be easy to summarily dismiss an appeal against it 

on a perusal of the judgment alone.® 

In a trial with the aid of assessors, merely recordi ng a oii_fj^ts 

N^e 3. 


1.(1897) 19.^11500 (607) (F B), Qiuch-B»i- 
"OTcss V. Vetndeh Tihdt. 

(See (1932) 1032 Sind 180 (ISO): 31 
CriLJonrl63. Oul Shcru v. Em* 
;)t*ror. Intention of S. 367 is that 
the Magistrate should direct Ms 
own attention to every material 
question of fact or law to which he 
would bo re«iuirod to apply his 
mind.) 

2 (1020) 1020 All 79 (80) : 21 Cri L Jour 112. 
Tihola Snth v. Emperor. 

(1927) 1927 Mad 60 (57) ; 27 Cri L Jour 
1101. Thamjaya Nadar v. Emperor. 
Where in a joint trial of several 
accused persons for various offences, 
some triable by jury and others 
triable with the aid of assessors, 
the Judge summed up the case at 
some length to the jury with re- 
gard to all the charges, but when 
be came to write his judgment 
with regard to the charges triable 
by himself with the assessors, ho 
merely referred to the charge to the 
jury without giving any reasons for 
agreeing with the jury. IleUl '. there 
was no sufficient compliance with 
the rc<iuircmonts of S. 307 in res- 
pect of the offences triable with the 
aid of assessors and the judgment 
was therefore defective. 


3. (1908) 7 Cri L jour 312 (312) (Cal), J ura- 
l-han v. Kimj'Efnperor. 

(1905) 2 Cal Ti Jour 524 (529), Eamanath 
Kalapahar v. Kimi'Emperor. 

(1898) 25 Cal G25 (620). Ahhoy Chandra 
Das V. ^run^cipa^ B'nrd Inspector. 
(1903) 7 Cal W N S5‘J (S60). Madhu Sudan 
Das V. Sastri Prosad Nandy. 

[See (toot) G Cal W N 118 (120). 
A'oJtr V. JIari Charan. 

( 1930) 1930 Cal 379 (379) : 32 Cri L Jour 
18, Krishna Sen v. Emperor. 

Trying Magistrate is not entitled to 
make any suggestion or representa- 
tion in the explanation which is not 
founded on the record before him.] 

•1. (1019) 1919 Pat 290 (290) : 20 Cri L Jour 
444. ThaUur v. Emperor 

5. (19-20) 1920 Cal 87 (89) : 47 Cal 154 ; 21 Cri 
L Jour 38G, Kasem AH v. Emperor. 
G. (1880) Katanlal 310 (310), (>uecn-Empre<s 
V. Kana. 

(1887) Ratanl 3-25 (3-20), Quien-Empress v. 
Yesh want. 

(18GC) 18GG Pun Rc Or No. Ill, page 108 
(108), MaJiram. on behalf of h:s 
brother HaJifi'ul. 

7. (1983) 1933 Mad 233 (230) ; 5G Mad 231 : 34 

Cri L Jour 4S1, Nantyana v. Empe- 
ror. 

8. (1893* 1900) 1893-1900 Low Bur Rul G2G 

(027). Nya Nyyin Dnjii v. (,‘ween- 
E in press. 
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and evidence as explained to the assessors in summing up the evidenoe to them 
is not sufficient compliance with the Section.® 

4. Points for determination. 

A judgment which does not set forth the points for determination is • 
defective.^ 

5. Reasons for decision. 

Section 367 requires that the judgment should give reasons for the 
decision on the various points arising for determination. ^ The judgment should 
therefore contain a discussion of the evidence.^ It is not proper to base a 
conviction merely on the appearance and manner of speech of the accused.® 
Where there are several accused persons, the judgment should analyse the 
evidence against each of them separately.'* 

The Court should arrive at an independent conclusion on the case 
before it.® A reference to the opinion of the Advocate-General or the Public 
Prosecutor in the judgment is irrelevant.® 

6. Remarks in judgment. 

A judgment should not contain any damaging remarks against the 
character of persons neither parties nor witnesses before the Court who hayo 
had no opportunity of defending themselves against s uch remarks.^ Even in 

205, Nga Mu v. Emperor. 

(1925) 1925 Sind 204 (205) : 25 Ori L Jour 
1377 : 19 Sind L R 9C, Khairo v. 
Emperor. 

(1883) 1883 All W N 145 (146), Empress v. 
Oayadin. 

(1916) 1916 Mad 884 (834) : 16 Ori L Jour 
809 (809), In re Ramastoami Naidu. 

6. Seo (1907) 7 Cri L Jour 400 (401) (Cal), 
Mohesh Somar v. Eing^Emperor. 
6.(1918)1918 Bom 226 (227,228): 42 Bom 
400 : 19 Ori L Jour 607, Hubert 
Crawford, In re. 

Note 6. 

1. (1921) 1921 Bom 394 (395): 46 Bom 1127 : 22 
Cri L Jour 835, Uolibasappa, In re. 
(1929) 1929 Lah 201 (202) : 29 Ori L Jour 
1102, Afa7«irom V Emperor. 

(1933) 1933 Siud 91 (92) ; 27 Sind L R 13 : 
34 Cri L Jour £67 ; 1933 Ori Oas 219, 
Tejumal Narayandas v. Emperor. 
(1925) 1925 Lab 392 (394) : 26 Ori L Jour 
1326; 6 Lah 116, Benarsi Das v. 
Croxon. 

(1897) 21 Mad 83 (91), Queen-Empress v. 

Judge should not censure 
conduct of a police officer without 
giving opportunity to Public Prose* 
cutor to call him. 

(1890) 18 Cal 201 (214) (P 0), Kali Kishore 
V. Dausan. Hasty, uncalled for, 
and indiscreet expressions casting 
suspicions of grave crimes against 
unnamed absent persons, without 
one tittle of evidence to support 
them are wholly unwarrantable, 
and cannot but destroy respect for 
the judgment and discretion of the 
Judge and lower the confidence 
which might otherwise attach to 


9. (1909) 10 Cri L Jour 325(384); 3 Ind Cas 625 
{Ca.\),Khudiram Bosev. Emperor. 

Note 4. 

1. (1896) Ratanlal 844 (845), Queen-Empress 
V. Shidlinga 2 )pa. 

Note 5. 

1. [See (1895) Ratanlal 833 (834), Queen-Em- 

2 yress v Dhurmiya. There should be 
sufficient particulars in a judgment 
to enable appellate Court to know 
what facts were found and how). 
(18G5)4Suth WR18 [IS], Queen v. AruJ 

Shaikh , - 

(1012) 13 Cri L Jour 595 (596) : 16 Ind Oas 
1G3 (Cal), Ambica Misserv. Emperor. 
Findings in judgment inconsistent 
with ultimate conclusion arrived at 
by Court— Judgment cannot be sup- 
ported. 

(1913) 14 Cri Jour 295 (296); 19 Ind Cas 951 
(Cal).Brt5«»v7m v. Emperor. If the 
findings of an appellate Court are in* 
consistent with the conclusion ar- 
rived at by that Court, that would 
only be a ground for rc-hearing of 
the appeal. 

2. (1895) 17 All 524 (526), Qu€en-Em 2 >ress v. 

Pirbhti. It is advisable to state 
specifically in the judgment whe- 
ther the accused wished to examine 
any witnesses and whether these 
witnesses wore oxuminod. 

(1867) 7 Suth. W R Ori 25 (26), Queen v. 
Nawab Khan. 

3. (1922) 2:3 Cri LJour 161 (l62) : 65 Ind Cas 

t25 (Lah), CIhulam Mahomed v.Em- 
peror 

4. (1924) 1021 Mad 350(351) : 25 Ori L Jour 

790, In re Sama Chari. 

(1924) 1924 Rang 67 (67) : 25 Cri L Jour 
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the case of parties and witnesses the Court should not make any unfounded 
and unnecessary observations which are calculated to injure their reputation 
or wound their feelings, especially when the person attacked has had no 
opportunity of defending himself.^ Similarly, unfounded remarks against the 
conduct of counsel should not firkd a place in the judgment.® 

Though a humorous judgment is not necessarily a bad judgment,** 
facetious comments which do not contribute to the disposal of the case and 
which are likely to wound the feelings of persons should be avoided.® 

An api>ellate judgment should not impute motives to the judge or magis- 
trate whose judgment is under appeal.® 

A judgment should not contain any remarks calculated to throw doubt 
on the conclusion which it embodies.'^ 

7. What the appellate judgment should contain. 

The appellate judgment should comply so far as may be practicable 


with the provisions of Section 367.^ 
contain, among other things, the point 
his decision. 

2. (1930) 1930 Lah 1048 (1050) ; 32 Cri L Jour 
268 : 1930 Cri Cas 1224, Emperor v. 
Wazir Singh. Remarks imputing 
perjury and incompetence to an offi* 
cial in the dischari^eof his official 
duties to be avoided eiicept in very 
clear cases and after giving the offi- 
cial concerned an opportunity during 
the trial of explaining his conduct. 

(1025) 1926 Lah 187 (188). 5 Lah 476; 26 
Cri L Jour 403. Amnrnnth v. King- 
Emperor. Co;irt ought not to com- 
ment adversely on witness's con* 
duct relying on matters which arc 
not evidence. 

(1011) 12 Cri L Jour 893 (394) : 11 Ind Cas 
577 (Lali). Nctba v. Emperor. 

(1904) 1 Cii L Jour 99 (101, 102); 1903 Pun 
Ro Cri No. 27, Eur Diyi alias 
Kttdfi v. Emperor. Great danger to 
administration of justice would re- 
sult if Nvilnessos \vore restrained 
from giving their real views for fear 
of offending the presiding Judge. 

(1807) 8 Sulh \V R Cri 13 (15), Queen v. 
JJhxirnm JJutt. Remarks to the ctlect 
that the prisoner was a person of 
wealth and inlluciico. and had pre- 
vented truth from appearing, ought 
not, unless established in ovidenco, 
to be made 

(1911) 12 Cri L Jour 464 (165); 11 I. C. 1000 
(Rang), Mn Kya v. A'in Lat Oyi Im- 
munity wijich Judges and Magi.s- 
trates enjoy in writing judgmonts 
carries with it the duty of circum- 
spection — Temptations to pillory or 
pour ridicule on slrank.ers should bo 
rcstr.uned and coinmcnts on the 
conduct of the purfie.s and witnesses 
should not go beyond what is realiv 
necessary for the elucidation of th'o 
case. 

(1875) 23 bulh W R Cri 65 (66). The 


Thus the appellate judgment should 
or points for determination, the dcci- 

y.BudriHoy. Testimony orconduct 
of Police Officers concerned in the 
trial should be scrutinised and com- 
mented on in the same degree as 
those of other material witnesses, 
and no further. 

3. (1914) 1914 Oudh 171 (173); 15 Cri L Jour 

420 Lachchti v. Emperor. 

(1877) 1 Cal L R 62 (64), Rc Jemeshenr. 
Comment on the defence counsel's 
mode of examining the witnesses, at 
a previous trial is unwarrauled. 

4. (1911) 12 Cti L Jour 461 (105). ll I. C. 1000 

(Rang), jl/rt Kya v. A'lri Lat (Jyi. 

5. (1911) 12 Cri L Jour 464 (465); U I C. 1000 

(Rang), Ma Kya v Km Lat (Jyi. 
(1882) 5 C P L R 24 l27), Empressv. B ildeo. 
(1931) 1931 Mad \V N 1152 (1156), Public 
l‘rusecutor v. Dxrnriya Thevati. At- 
mosphere of a Court of law should 
bo as scientific as that of a hospital 
or lecture room and the language of 
a judgment should be entirely de- 
void of anything approaching face- 

tiOU r DfSS. 

(1912) 13 (.:ii L Jour -ib'i ( >i;.5) : 11 lud Cas 
013 (Rang), Emperor v. Th >mai. 

0. (1883) 2 Woir 535 (535). lU Yaconb. 

7. (1878) 2 .-\11 33 (35), Em])rc'-.-i of India v. 

Sint/h. Adding ii note 
throwing doubt on the conclusion 
on evidence is unw.irr.intod. 

(1930) 1930 Mad W N 1253 (1254), N-’u- 
jun>la Kaicken v. llalnusahaouthi. 
After scrutinising the cvideiico 
against the accused it i , improper for 
a Magistrate l.o observe that the 
accused has " escaped from tho 
clutches of Lbe l.iw.'’ 

Note 7. 

1. (1925) 1925 Cal 2«;6 (260); 25 Cri L Jour 

&01, Ct^than^h v. Entperor. 

(1913)14 Cri L Jour 570 (570): (1013) 1 
I'l'P I’.ur Rul mv, Kya To ]Ian V. 
Empcfor. 
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sion thereon and the reasons for the decision.^ There is a diflference of 
opinion on the question whether, when the appellate Court agrees with the 
judgment of the lower Court and dismisses an appeal, it is sufficient merely 
to state in the appellate judgment ‘T have considered the evidence, and I 
agree with the Magistrate in his conclusions and in his reasons;” one set of 
cases holding that it is sufficient,® another set of cases holding that it is not 
sufficient** and third class of cases holding that it may be sufficient in a simple 

case but not in a complicated case.® 

The true test, would, however, appear to be really to see whether the 
judgment indicates that the appellate Court has really and not nominally 
considered the case and arrived at an independent judgment.^ It is not neces- 
sary for the appellate Court to write a long and elaborate judgment’ or repeat 
in extenso all that has been stated by the trial Court.8 The judgment, should 


2. (1910) 11 Cri L Jour 348 (349) : 37 Cal 194, 

J?a«i Lai v. Hari Charan 

Ahir. 

(1922) 1922 Pat 157 (158) : 23 Cri L Jour 
261, Deo Narain Mahto v. Chhatoo 
Raut. 

(1904) 9 Cal W N 23n (23n), Ektar Khan 
V. Emperor. 

(1920) 1920 Lah 335 (885) : 21 Cri L Jour 
223, Bindrahan v. Emperor. 

(1921) 1921 Lab 102 (102) ; 2 Lah 308 : 23 
Cri L Jour 9, Dalip Singh v. Em- 
peror. 

(1892) 1892 All W N 60 (60), In the matter 
of the petition of Zafaryah AH. 

(1905) 2 Cri L Jour 170 (171): 32 Cal 179, 
Ekeoxvri Mukerjee v. Emperor. 

3. (1897) 19 All 506 (509), Empress v. Pandeh 

Bhat. _ _ 

(1926) 1926 Bom 512 (512) : 27 Cri L Jour 
1153, Palilbuva Raoji Bala v. Em- 


veror. ^ , 

(1929) 1929 Pat 231 (232) : 30 Cn L Jour 
1070, Lakhan Singhv. Emperor. 
(1864) 1864 Suth W E Gap Cri 6 (8), Em- 
press V. Jfurihur Churan Stngh. 

4. Seo the cases cited in foot-notes (6) and (9) 


i (1926) 1926 All 318 (318. 319): 27 Ori L Jour 
449, Shankar v. Emperor. 

[See also (1931) 1931 Pat 379 (381): 

1931 Ori Gas 907 : 11 Pat 143 : 82 
Cri L Jour 1197, Agore Dutta v. 

Empcror.'l ^ ^ 

9 (1921) 1021 Lah 102 (102, 103) : 2 Lah 308 : 

0 ^ r.r\ T. Jnur 9. Dalin Stnah v. Em- 


(1909) 9 Cri L Jour 528 (529) : 2 Ind Cas 
225 (All), Shiam v. Emperor. 

(1919) 1919 Cal 668 (669): 20 Cri L Jour 
238. Kafiluddin Snrkar v. Emperor. 
(1928) 1928 Lah 863 (863) : 29 Cri L Jour 
705, Oadir Baksh v. Emperor. 

(1916) 1916 All 180 (181): 17 Cri L Jour 
107, Sartvan v. Emperor. 

(1916) 1916 All 48 (49) : 17 Cri L Jour 461, 

Gavaniv Emperor. ^ « 

(1921) 192i Oudh 102 (102) : 24 Oudh Cas 
230, Madad Ali v. Emperor. No 


proper consideration of case against 
one accused. 

(1922) 23 Cri L Jour 378 (378) : 67 Ind Cas 
202 (202) (All), Sunehri v. Emperor. 
Perfunctory judgment bad. 

(1910) 11 Ori L Jour 831 (881, 832) ; 5 Ind 
Cas 928 (Mad), In re Seperumal 
Udayan. 

(1927) 1927 Nag 88 (89): 27 Ori L Jour 
1404, Maroti v. Mt. Kasa Bai. 

(1920) 1920 Pat 121 (122) : 21 Ori L Jour 
648, Narain Prosad Bose v. Emperor. 
(1923) 1923 Rang 188 (188) : 1 Rang 301 : 
24 Ori L Jour 920, Bhag v. Emperor. 
It should not be a mere supplement 
to the trial Court’s judgment. 

(1897) 1 Cal W N 169 (170), Kasimuddi v. 
Empress. 

[See also (1912) 13 Ori L Jour 737 
(788) : 1913 Pun KeOri No. 2, Em- 
peror V. Chandu Singh. 

(1884) 1884 Pun Re Ori No. 81 
(p. 56), Hakim Singh v. Empress. 
(1905) 10 Cal W N 39« (39») Bhag- 
bat V. Emperor. 

(1907) 6 Ori L Jour 137 (137) (Lah), 
Mohammad Shah v. Emperor. 

(1931) 1931 Mad W N 119 (119, 120). 
Manika Reddi v. Emperor.] 

7. (1928) 1928 Lah 863 (863) : 29 Cri L Jour 

705, Qadir Baksh v. Emperor. 

(1921) 1921 Lah 102 (103) : 2 Lah 808 : 23 
Cri L Jour 9, Dalip Singh v. Em- 
peror. 

(1909) 9 Cri L Jour 528 (629); 2 Ind Gas 
225 (All), Shiam Lai v. Emperor. 
(1925) 2 Cri L Jour 170 (171): 82 Cal 178, 
Ekeotori Mukerjee v. Emperor. 

(1864) 1864 Suth W R Gap Cri 6 (8), 
Qu€en\. Hurihur Churan Singh. 

8. (1917) 1917 Cal 285 (286) ; 20 Cal W N 1296 

(1300) : 18 Cri L Jour 294, Arindra 
Rajbanshi v. Emperor. 

(1919) 1919 Cal 668 (669): 20 Cri L lout 
238 (239), Kufiluddin Sarkar v. Em- 
peror. ^ ... 

(1916) 1916 All 48 (49) : 17 Ori L Jour 461 
(461), Gaj/ani v. Emperor. 
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however, be independent and scif-contain-ed so that the High Court in revision 
may be able to follow it without reference to the trial Court’s judgment.® 

It was held in the following cases tliat there was no proper judgment 
where it simply stated: 

1. “I liavc heard the appellant’s pleader, and have also gone through 

the evidence and read the judgment of the lower Court. I 

do not see any reason to alter the finding of the lower 

Court.” 

2. ‘‘I see no reason to doubt the guilt of the accused. The appeal 

is rejected. 

3. “I can sec no reason to suspect the evidence as regards the finding 

of the property. ”'2 

4. “Read proceedings. I see no reason for interfering with the 

decision or sentence. Appeal dismissed. 

5. “After recording the arguments of the pleaders for the appellants 

and examining the record, I am of opinion that the lower 

Court had ample ground for convicting the accused of rioting. 

I do not consider the sentence loo severe.” 

6. “I am satisfied that the judgment of the trial Court is sub- 

stantially right. 

7. “I see no reason to distrust the finding of the lower Court. 

The sentence passed is, however, harsh. I reduce the term of 

imprisonment to 15 days.”^® 

8. “I agree with the lower Court that the opposite side is in cultiva- 

ting possession of the same.”^"^ 

Evidence must be discussed: — 

The law of appeal constitutes the appellate Court judge of facts as 
completely as the Court of first instance.^® It is the final Court on facis^® and 
the appellant is entitled to have an explicit opinion on the question of fart.^ It 
is therefore the duty of a Court of appeal to exercise an independent judgment 
in reviewing the evidence as well as in determining questions of law or pro- 
cedure.^^ 


(1931) 1931 Mad W N 110(119, 120), .IMni/.a 
Ilcddi V. Emperor. 

9. (1924) 19-21 Lah CGO(GGl) : 25 Cri L Jour 
113, Solhu v. Krishna Ham. 

(1923) 1923 Lah .314 (31-1): 2-5 Cri L Jour 
21C. Tiahm .-l/t v. Croicn. 

(1903) 7 Cal W N 30 (31. 82), Ttholanath 
MuUichx. Emperor. 

(See however, (1910) 1 1 Cri L Jour 
331 (3-31, 3.32): 5 Ind Cas 928 (Mad), 
In re Sepcrumal Ednyan.] 

10. (1905) 10 Cal \V N 4Cn (4G«). Syed Khan v, 

Abhotf. 

(See ‘also (1885) 11 Cal 440 (450). 
Kamruddin Dai v. Sonalun Mandat. 
(1890) 23 Cal 120 (421), Cirish Myli 
V- Empress.] 

11. (1905) 9 Cal \V N 2l.5n (245n). Mohararsect 

V. Emperor. 

12. (1913) 14 Cri L Jour .570 (570): (1913) 1 t'pp 

r.ur Rul 1G9, iVf/a Po Han v. Em- 
2 >cror. 


13. (1S8S) 1888 All W N 280 (230), v. 

Samr<hor. 

14. (1.805) 22 C.il 211 (2l3. 211). Earhan v. 

SonisJier ^lahomcd. 

15. (1924) 1021 Cal .5:37 (5.37): 21 Cri L Jour 

311. liaishnar v. Emperor. 

IG. (IS8G)1:3 Cal 110 (111), In rc Ham Das 
Mayhi. 

(Sec also (1.8.8.8) 15 ]3om 11 (12). In re 
Shiva)) 2 >a Din ShidlitK/appa.] 

(Put SCO (1S97) 19 All .50C (.509). F>n- 
press V. 1‘andch Hhal.] 

17. (1921) 1021 Pat 501 (son : 22 Cri L .Tour 
050. ^fnngla yfajhi v. Rir.pi’ror. 

1$. (1876) 1876 Pun Re Cri No. 5 (p. 71, Turni 

V. 

19. (1924) 1924 Pat (.^^1): 21 Cri L Jour 

407. JiH'ijn rtnut v. I! /u prror 

20. (1921) 1924 Cul (US fOlO) : 25 Cri Is Jour 

1011. In'tfiilhi V. Kuipcror, 

21. (1890) 1^590 All W N 118 (lJ8), Empress \\ 

L'l 'han. 
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The Court of appeal should discuss the evidence and probabilities 
arising from the circumstances of the case;^ the reason for the finding should 
also be stated,^ 

Case of each accused should be considered *, — 

Where there are more than one accused the appellate Court should 
discuss the evidence against each accused and give its finding as to the guilt 
or innocence of each accused.^ 

Court bound to consider the case on merits even when accused is absent '. — 
When the appeal is once admitted it cannot be disposed of summarily. 
If the appellant or his pleader is absent, it is still the duty of the appellate 
Court to go through the record and write a judgment in accordance with 
law.^® A judgment stating “No one appears; I see no reason to interfere. I 
dismiss the appeal." has been held to be not a proper judgment^ 


(19161 

(1925) 

(1916) 


22. (1919) 

(1904) 

(1912) 

(1925) 

(1926) 

(1928) 

(1927) 

(1872) 

23. (1925) 

(1903) 

(1925) 


1915 Mad 538 (538) : 15 Cri L Jour 
694, In re 'Perumal Naidu. 

1925 Mad 706 (706) : 26 Cri L Jour 
1036, Kadalnatha Pillai, In re. 

1916 Mad 1021 (1022) : 16 Cri L Jour 
642, T. V. R Indra Talavar v. E. 
Narasimha Eno. 

[See also (1921) 1921 Pat 487 (487), 
Uarinath Chandurji v. Emperor. 
(1910) 1915 Bom 139 (139) : 16 Ori L 
Jour 832, Devendra Shivapa v. Em- 
peror. 

(1895) Ratanlal 826 (827), Empress v. 
Dagdu Gangaram.] 

1919 Pat 529 (530) : 20 Cri L Jour 
645 (647), Darogi Cliamar v. Em- 
peror. 

1 Cri L Jour 305 (311) : 29 Bom 479, 
Emperor v. Bahjangadhar . 

13 Cri L Jour 712 (712) : 16 Ind Cas 
620 (Mad), Balusit Lalishmiyya v. 
Emperor. 

1925 Cal 26G (266): 25 Cri L Jour 
901, Gohar AH v. Emperor. 

27 Cri L Jour 114 (114) : 91 Ind Cas 
C‘J0 (Liih), Ilurmat AH v. Emperor. 
29 Cri L Jour 1031 (10:32) : 112 lod 
Cas 359 (Lah), Dalip Singh v. Em- 

1927 Lah 797 (793), Sardul Singh v. 

Crown. _ 

17 Suth W R Cri 59 (60), In re 

Gomance. 

1925 Lah 044 (614) : 26 On L Jour 
1380 (1380), ThaUar Situjh v. Em- 
peror. 

7 Cal \V N 30 (31), Bholanath ilulHch 
V. Emperor. 

1025 Rang 112 (112) : 2 Rang 641 : 26 
Cri L Jour 305, San Dun v. Em- 


peror. 

(1924) iy‘24 Pat 380 (381) : 24 Cri L Jour 
407 Jiwan Paul v. Emperor. 

[See also (1907) 5 Cri L Jour 849 
(350) (Cal), Pupa Mandal v. Keshab 

Mandal. _ . ^ , 

(1903) 8 Cri L Jour 203 (205) : 35 Cal 

718, Manaruddi v. Emperor. 


(1910) 11 Ori L Jour 348(349): 37 Cal 
194, Earn Lai Singh v. Sari Charan 
Ahir. 

(1917) 1917 Cal 792 (793) : 18 Ori L 
Jour 698 (699), Eabbat AH v. Em- 
peror. 

(1918) 1918 Mad 814 (815) : 18 Ori L 
Jour 752 (752), In re Veerappa 

Naich. ^ , - 

(1912) 18 Ori L Jour 48 (48) : 13 Ind 
Cas 288, (Ajmer— Merwara.) Mt. 
Suriya v. Lachmi Narain. 

(1911) 12 Cri L Jour 496 (496): 12 
lod Cas 216 (Mad), Goripati v. Em- 

(1912) 84 All 455 (464) : 15 Oudh Cas 
271 : 89 Ind App 156 : 16 Ind Caa 
197 (201) (PC), Mirza Sajjad v. 
Nawab. Civil Case.] 

24. (1918) 1918 Mad 850 (851) : 19 Cri L i^ur, 
200. Dahshinamurthi Eajali v. Em- 

(1921) f921 Oudh 102 (102) ; 24 Oudh Caa 
230, Madad Ali v. Emperor. 

(1924) 1924 Cal 618(619): 25 Cri L Jour 
1044, Inalulla Saricar v. Emperor. 
(1916) 1916 Mad 1125 (1125) : 16 Cri L Jour 
496 (496), In re Cherukath Mammad. 
(1916) 1916 Mad 732 (733) : 16 Cri L Jour 
785. In re Bnyu Naidu. 

(1911) 12 Cri L Jour 43 (43) : 9 Ind Cas 261 
(Cal). Jatra Mohan Bysack v. Akhn 
Chandra Bg^ack. 

(1925) 1925 Mad 7L2 (712) : 26 Cri L Jour 
1089, Chinna Manikkam, In re. 
(1907) 6 Cri L Jour 427 (429) : 85 Cal 18B, 
Jamait Mullick v. Emperor. 

25 (1923) 1923 Pat 368 (868) : 24 Cn L Jour 
453, Newnl Lai Rax v. Emperor. 
(1907) ll Cal W N 135n (185n), Noax v. Em* 

26. (1916) foiG All 43 (44) : 17 Cri L Jour 353 
(.$53), Earn Bharose v. Emper^. 
(1925) 1925 Lab 614 (644) : 26 Cn L Joar 
1380, Thakar Singh v. Smperor. _ 
[See also (1923) 1923 Pat 2i)7 (298) •. 
26 Ori L Jour 419, Kabxr Saheb v. 

Emperor.'] 
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It has been held that even where the counsel for appellant does not refer 
to the defence evidence the Court should consider it and give a decision.^^ 

Miscellaneous — 

The appellate Court should give to the accused the benefit of doubt, if, 
on going through the records it has reasonable doubts about the guilt of the 
accused.^® 

The judgment should be temperate, sober and not satirical.^® The 
Court should not give inconsistent findings.^® It is irregular to consider evi- 
dence not properly placed before the Court.®^ 

As to the power of the appellate Court to raise a plea of private 

defence on behalf of the accused when he has not liimsclf raised the point 

in the lou’er Courts, see the undermentioned case.®^ 

8. Who can pronounce judgment. 

There is nothing in this Code corresponding to Order 20, Rule 2 of 
the Civil Procedure Code. Where after the hearing of a criminal appeal the 
Judge was transferred and he subsequently wrote the judgment and forwarded 
the same to his successor, who pronounced it, it was held that the judgment was 
passed without jurisdiction and should be set aside. ^ 

Before the amendment of Section 367 it was held tliat the judgments 

should always be written by the Magistrates.® But the amendment of 1923 

empowers Magistrates to dictate their judgments. See Section 367. 


9. “Other than a High Court." 

The provisions of this Section apply only to Subordinate Courts and 
not to the judgment of a High Court; the High Court can undoubtedly 
dismiss an appeal without giving reasons. ^ There is no provision in the 
Code requiring the High Court after pronouncing a judgment in open Court 
to date and sign the same. Where certain appeals were heard by a High 
Court Judge and judgments were delivered in open Court and taken down by 
the judgment-writer, but the judgments were not signed owing to the dcallt 
of the Judge it was held that nevertheless the appeals should be deemed to 
have been finally disposed of.® 


27. (1913) 14 Cri L Jour 419 (120) ; 10 C;il 370, 

Vidoi lloincin v Emi>ernr. 

(1917) 1917 Oudh 323 (.323) : 18 Cri L -Tour 
GS9 (G89), Deni v. Emperor. 

28. (1898) 1898 Pun Ro Cr No. 6, (page 17), 

Mouln Bnlmh v. Empress. 

(1883) 2 Weir 535 (535). In re Yaliooh 
Hahib. 

(1884) 2 Woir 53G (536), Samshxr Mi Shah, 
Vetitioner. 

29. (1912) l.H Cri L Jour 2.")9 (205) : 14 Ind Cas 

Gl3 (Rang), Emperor v. Thomas 
Pcllaho. 

30. (1913) 11 Cri L Jour 20.'j f29G) : 19 In. I Cas 

9.01 (Cal), Daluram v. Emperor. 

(1912) 13 Cri L Jour 5u.O (50G) : 10 I lul Cas 
1G3 (Cal), .bubjca Missir v. L'm- 
pernr 

31. (191G) lOlG C.\l 912 (013): 17 Cri L ^ 

139 (llO^ Superiniendent nnd 
mc?nbranccr of vA?ifon 


(1913)21 Ini lin (111) (Cril), Xil^ 

wadhub v. Itnj Kishore Ihis, 

32. (139S) 21 All 122 (125, 12GJ t^hicen^Eviprcss 
V. Tivifnal. 

Note 8. 

1. (1931) 1931 Cal C37 (G3S) : 33 Cri L Jour 

CO : 1931 Cri Cas 837, Joijesh Chan- 
dra llotf V. t^uri'ftdra ^^ohan Hot/. 

2. (1891) Ritanlal 515 (54G), Ewprc v. 

Lah'Shmibai. 

Note 9 

1. (1933) 1933 Pat 38 (40» : i'J VJCri Cas 51: 

11 Pat G97 : 31 Cri L Jour IIS, Kul- 

dip /Ms* V. ns-ro/'. 

(102C) I92i; Sinci 275 (27G) 20 Sind L R 82: 
27 Cri Ti Jour 3):^ J^warka v. Em- 
{urnr, 

2. /1933) 10 (40) : 55 All 132 : 1933 

/ f ; 31 Cri L Jour 703, 

SiH'jh V. Eftijuror, 


Adv.j)Cite H'Ji 

liHCVnj ■ 
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Sec. i29i 
Note 10 


See. 425 


10. Effect of non-observance of the provisions of this Section. 

In some ^ses^ it has been, held that the omission to write a proper 
judgment is an illegality and it cannot be cured by Section 537 and appellate 
judgments have been set aside and the appeals have been remanded for a 
proper hearing. This Section has been held to be mandatory and could not 
be violated though no serious inconvenience, harm or injustice has resulted 
from a violation of the provisions contained therein. No judgment of an 
appellate Court (except High Court) is legal unless it contains the points 
for determination, the decision thereon and the reasons therefor.^ But in 
other cases^ the High Courts have held that Section 537 applied, and unless 
the appellant is able to show failure of justice by the violation of the provisions 
of the Section the judgments cannot be set aside. It has been observed in a 
Sind case*’ tlrat the words “so far as practicable’’ in this Section would 
certainly bring the error within the scope of Section 537. 

In an Allaliabad case where an appellate Court dismissed the appeal 
without giving any reasons, and a revision to the High Court was filed nine 
months later, it was held that the appellate Court’s order would, if the applica- 
tion for revision had been made without such delay, have been set aside, but 
the High Court refused to interfere because of such delay.® 

425.'^ (1) Whenever a case is decided on appeal by the 

Ilisth Court under this Chapter, it shall certify 

Co°urf on 7ppea”' u its^judgmeut or order to the Court by which the 
be certified to lower hnding, sontenc© OF ordci’ appealed against was 

recorded or passed. If the finding, sentence or 
order was recorded or passed by a Magistrate other than the Dis- 
trict Magistrate, the certificate shall be sent through the District 

Magistrate. 

(2) The Court to which the High Court certifies its judg- 
ment or order shall thereupon make such order s as are conform- 

“ • (1882— S. 425 ; 1872— S. 299 and 186 I— S. 406.) 


Note 10. 

1. (1928) 29 Cri L Jour 270 (270) : 107 Ind Cas 

CG5 (Nag), Kalikram v. Emperor. 
(1891) 15 Bom 11 (12), In re Shivappa bin 
Shidli7i(ja2)pa. 

(1895) Katanlal 772 (773), Empress v. 
Ganesh Bhikaji. 

(1899) 1 Bom L R 225 (225), Empress v. 
Oopala. 

(1905) 9 Cal W N 223n (223n), J/aniefc Joar- 
dar V. Emperor. 

2. (1912) 13 Cri L Jour 559 (5G2) : 8 Nag L R 

81, Jairam v. Emperor. 

(1915) 1915 Bom 139 (139) : 16 Cri L Jour 
832, Dei’cwdrrtS/iit’apjJa v. Emperor. 
(1930) 1930 Bom 163 (1C4) : 31 Cri L Jour 
925 : 1930 Cri Cas 487, Basappa v. 
Emperor. 

(1921) 22 Cri L Jour 640 (640) : 63 Ind Cas 
336 (Pat), Charan v. GeliBewa. 
(1928) 29 Cri L Jour 270 (270. 271) : 107 
Ind Cas 665 (Nag), Kalikram v. Em- 


peror. Order dismissing appeal set 
aside and appeal directed to bo re* 
beard. 

(1921) 1921 Pat 501 (1) (504) : 22 Cri L Jour 
G5G, 2kla7i(jla Majhi v. Emperor. 

3. (1893) 20 Cal 353 (356), Rohimuddi v. Em- 

press. 

(1926) 1926 Bom 512 (612) : 27 Cri L Jour 
1153, P. Baoji Bala v. Emperor. 
(1909) 10 Cri L Jour 460 (463) : 4 Ind Cas 
10 (Cal), Parasulla v. Emperor. 
(1912) 13 Cri L Jour 859 (859) : 17 Ind Cas 
795 (All). Kanhai Sinjh v. Emperor. 
(1893) 21 Cal 121 (125, 128), Damn v. Srt- 
dhar. 

(1895) 22 Cal 241 (248). Farkan v. Sovisher 
Mahomed. _ _ 

4. (1926) 1926 Sind 244 (245) : 20 Sind L K 

261 ; 27 Cri L Jour 833, Fakir Bux 
V. Einperor. 

5. (1886) 8 All 514 (515), Empress v. Ram 

Narain. 
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able to the judgment or order of the High Court, and, if necessary, 
the record shall be amended in accordance therewith. 

42 . 6 /' (1) Pending any appeal by a convicted person, the 
c . , appellate Court may, for reasons to be recorded 

tence pending appeal. it 111 Writing, Ord0r th&t ttl© 6XCCUtiOD Of tll6 

on sentence or order appealed against be suspended, 

and, also, if he is in confinement, that he be 
released on bail or on his own bond. 

(2) The power conferred by this Section on an appellate 
Court may be exercised also by the High Court in the case of any 
appeal by a convicted person to a Court subordinate thereto. 

(3) When the appellant is ultimately sentenced to impri- 
sonment, penal servitude or transportation, the time durinii- whicli 
he is so released shall be excluded in computing the term for 
which he is so sentenced. 


Scope of the Section. 
“Pending an appeal." 
“A convicted person." 
“Appellate Court." 


Si/nopsis. 


Not© No. 

1 "Sentence.” 

2 I Release on bail. 

3 High Court — Sub-section 2. 

4 Exclusion of time— Sub-section 



Note No. 

5 

6 

7 

8 


Other Topics. 


Applicability to appeals from orders under 
Section 107 or lid. Sec Note 3, Pts. 1 
and 2. 

Bail refused by appolKate Court — High 
Court can grant. See Note 7, Tt. 1. 

Detention under Section 10, Reformatory 
Schools Act — Not sentence. See Nolo 5, 
Pt. 1. 

Leave to appeal to Privy Council — No 
power to stay CNecution. See Note 4, 
Pt. 4. 

Legislative changes. See Note G. 


Release and not more suspension of sentence 
for exclusion of term. See Note 8, Pt. 1. 

Release — Offence if bailable or not. See 
Note G. 

Section 561- A— Inherent jurisdiction of High 
Court pending appeal to Privy Council. 
Sec Note 7, Pts. 2 and 3. 

Suspension of sentence by Court which passed 
it. See Note 4, Pt. 2 ; Note 7. Pts. 2 
and 3. 

Suspension only by appell.ate Court and not 
other Courts. See Note 4. i’ts. 1 and 3. 


* (Code of 1882 — S. 426 — S.ime.j 


(Code of 1872~S. 281.) 

c. ^ 2®*- lu any case in which an appeal is allowed, the appcl- 

bwspenston of sentence late Court may, peudiug the appeal, order that the souteucc be 
pendinrj appeal. suspended, aud, if the appellant be in counueinout for an offence 

Release of appellant on which Is bailable, may order that he be released on bail 
hail. 

The period during which the sentonco is .suspended shall bo omitted in red the 

completion of tbo puDisbrueot^ ^ 


Sec. 429 

Seo. 426 


Appellate Court may sus- 
pend Sentence pendiny ap- 
peal, and release defen- 
dan* on bail. 


(Code of 1861 — S. 421.) 

421, In any case in which an appeal is allowed, the appel- 
late Court may, pending the appeal, order the.t the sentence bo 
suspended , .and if the appellant leiu coiilineincnt for an offence 
which is bailable, may order that he be rele.iscd on bail. 


2152 


Appeals 


Seo. 
Notes 
1— S 


1. Soope of the Section. 

This Section provides for the suspension of sentences pending appeal 
and for release of the appellant on bail. In Queen Empress v. Pohpiy^ 
Young, J., observed as follows: — 

‘‘Section 426 o£ the Criminal Procedure Code provides a procedure by which the 
appellate Court may, for special reason, order that the execution of the sentence or order 
appealed against be suspended ; and if the appellant is in confinement that he be released on 
bail or on his own bond. Such special provision is provided for special circumstances only and 
therefore is not generally applicable to all cases, seeing that in many cases (as in the case now 
under consideration) the appellant is in jail under a legal warrant and cannot appear in any 
Court until such warrant is set aside, and such warrant can be set aside only under some 
special provision such as that referred to in the special cases to which Section 426, Criminal 
Procedure Code, alludes.” 

2. “Pending an appeal.’* . 

The pendency of an appeal by a convicted person is a condition pre- 
cedent to the exercise of jurisdiction under this Section.^ 


3. “A convicted person.” , 

There is a difference of opinion as to whether the words convicted 

person ” mean only persons convicted oio-noffence or whether they would include 

persons against whom an order is passed under Section 107 or under Section 

113. According to the High Court of Allahabad, the words are not 

confined to an association with offences but would include persons against whom 

any order is made from which an appeal is allowed.^ The High Court o atna 

has taken a contrary view.^ 


Courts which have power to suspend the execution of a sen- 
tence or order under this Section are the appellate Court and the High Court. 
So a sentence cannot be suspended by the Court which passed it or a Co^t 
to wliich the appeal does not lie.’ It lias been held tliat the Privy Council 
in an application for leave to appeal to itself, is not a Court of criminal appeal, 
and cannot stay execution of the sentence. 

5. “Sentenoe/; ^ Magistrate under Section 10 of the 

Reformatory Schools Act, in lieu of a sentenc e of imprisonment is not a sentence 

177, Darsu v. EmperorJ] 

19S0 Pat 274 (275): 1930 Ori Gas 
4.55 : 9 Pat 13L : 31 Cri L Jour 958. 
Charan Mahto v. Emperor. Order 
under S. 118. 

Note 4. 

2 Weir 580 (536). Government Plea’ 
der V. Kodu llfoidin Powther, 

12 Sutb W B Ori 47 (47. 48). In re 
Kishen Soonder Bhutiacharjee- 
4 Mad HO Bui App 1 {2), High Court 
Proceedings, \lth January 1868 
12 Sutb \V B Cri 47 (47), In re 
Kishen Soonder Bhattacharjee. 

2 Weir 688 (536). Oovemwent Plea- 
der V. Kodu Moidin Bowther. 

1915 P C 29 (30) : 42 Cal 739 : 16 Ori 
L Jour 494: 42 Ind App 183 (P 0), 
Balmuhund v. Eynperor. 


Section 426 — Note 1. 

1.(1891)13 All 171(188), Queen- Empress v. 
Pohpi. 

Note 2. 

1 (1930) 1930 Pat 274 (275) r 1930 Cri Gas 
455 : 31 Cri L Jour 958 : 9 Pat 131, 
Charan ^[ahto V Emperor. 

(1932) 1932 Mad 720 (721) : 56 Mad 149 : 33 
Cri L Jour 826, Pifchfii v. Muham- 
mad Atham. Words ‘‘pending any 
appeal by convicted person” govern 
whole section. 

Noto 3. 

1 (1932) 1932 All 680 (681) : 1932 Cri Gas 856 : 
54 All 861 : 83 Cri L Jour 731, 
Kattvaroo Tiai v. E7nperor. Order 
under S. 107. 

(See also (1934) 1934 All 845 (845) : 
1034 Cri Gas 1031 : 36 Ori L Jour 


2. (1930) 


1. (1891) 
(18691 

2. {1868} 
(18691 

3. (1891) 

4. (1915) 
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within the meaning of the Section. An appellate Court therefore has no power See. 426 
to suspend operation of such order.^ ■ Notes 

8—8 

6. Release on bail. 

Under the Code of 1861, a^convicted person could be released on bail, 
only if the offence of which he was convicted was a bailable offence.^ But 
now, the appellate Court can release the accused on bail whether the offence 
is bailable or not. 

7. High Court — Sub-section 2. 

Sub-section 2 confers on the High Court the same powers as it confers 
on an appellate Court. The High Court can exercise this power, even after 
the appellate Court rejects an application under this Section, though in such 
cases, it would exercise it, only if the order of the appellate Court is mani- 
festly wrong or where no discretion has been exercised at all. The High Court 
has unfcUercd powers to grant bail, yet in exercising these powers it ought to 
have regard to the limitations imposed on lower appellate Courts.^ 

On the question whether the High Court can suspend the execution of 
sentence- or grant baiP pending the hearing of an appeal to the Privy Council, 
against its own sentence, it has been held that it can do so under its inherent 
jurisdiction under Section 561-A. 

8. Exolusion of time — Sub-section 3. 

Under sub-section 3, when the appeal fails, the time during which the 
accused is released under this Section should be excluded in computing the 
term of which he is sentenced. But it is only when he is released and not 
where his sentence has been suspended that the term is to be excluded. ‘ 

The sub-section does not meanftliat the period during which a person 
is released under the Section should be excluded from the term of punishment 
to which he has been sentenced. What the sub-section means is that in 
calculating the term, the period of release shoidd be left out of account.^ 



When an appeal is presented under Section 417, the 
High Court may issue a warrant directing that 
Arrest of accused t)io acciLsod be ari'ested and brought before it or 

any subordinate Court, and the Court l)efor 0 
which he is brouglit may cuiumit him to prison 
pending the disposal of the appeal, or admit liim to bail. 

•(Code of 1882— S. 427 — Same.) 


Seo. 427 


(Codes of 1872 and 1861— Nil.) 


Note 5. 

1. (1915) 1015 Mad 10G7 (lOGS) : IG Cri L Joui* 
13 J, peror v. Krishna Katuhi- 

Note 6. 

1* (1865) 3 Suth W K Cri 57 (57), Queen v. 
MooraH Kin Kur Mooherjte. 

Note 7. 

3. (192G) 1920 279 (280): 27 Cri L. Tour 

310, Shailh Karim w Kmi crer. 

Cr. P. (\ 270 & 271 


2. (1021) 1924 Cal 545 (652): 20 Cri L Jour 

52, Barendrn v. Kitu/^}C'*^peror. 

3. (1027) 1927 All 97 (OS) : 10 All 217 ; 27 Cri 

L Jour 1377, Sarooif v. Kmpe 

ror. 

Note 8. 

1. (1891) 2 Weir 53(5 (537), Croreruitu'yit Plea^ 

(h r V. Kctlu ^foidin Iloudher. 

2. (193G)193C All 12 (13): 193G Cri Cus 15, 

J^'nipcrcr v. Xorain 
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i 

Synopsis. 

Scope of the Section. Note No. 1 


Other Topics. 

Legislative changes — History of the Section. See Note 1, Pb. 1. 

Previous law. Sep Note 1, Pts. 1 and 2. 

1. Scope of the Section. 

This Section was added to the Code in 1882. Even before it was 
added it was held that the High Court had the power to re-arrest the accused 
pending the disposal of an appeal against his acquittal.^ This Section only- 
gives statutory effect to that power.^ 


428.'^ (1) In dealing with any appeal under this Chapter, 

the appellate Court, if it thinks additional evi- 
ukr"VurHie7‘ ev? doHce to be nocessarj, shall record its^ reasons, 
dence or direct it to and may either take such evidence itself, or 

direct it to be taken by a Magistrate, or, when 
the appellate Court is a High Court, by a Court of Session or a 
Magistrate. 

• (Code of 1882— S. 428— Same.) 


(Code of 1872— S. 282, Paras 1, 3 and 4.) 

282. In any case in which an appeal has been allowed, the appellate 'Court if U thinks 

further inquiry or additional evidence upon any point bearing upon 
the guilt or innocence of the appellant to be necessary, may either 
make such further inquiry and take such additional evidence 
itself, or may direct such inquiry to be made and additional evi- 
dence to be taken. 


Appellate Court may 
woke or direct further 
enquiry. 


When the evidence has not been taken before itself, the result of 
the additional evidence shall be certified to the appellate Court, and such Court shall there 

upon proceed to dispose of the appeal. ^ lj- 

Unless the appellate Court otherwise directs, the presence of the appellant may be dis- 
pensed with when the further inquiry is made or evidence taken. 


(Code of 1861— S. 422.) 

42’ In any case in which an appeal has been allowed, it shall be competent to the ap- 
pellate Court, if it think further enquiry or additional evidence 
Appellate Court may upon any point bearing upon the guilt or innocence of the accused 
direct further enquiry.&c. to bo necessary, to direct such enquiry to be made and additional 

evidence to be taken. The result of the further enquiry and the 
additional evidence shall bo certified to the appellate Court, and the appellate Court shall 
thereupon proceed to pass such judgment, sentence, or order as to such Court shall seem right. 


Section 427 — Note 1. 

1. (1878-1880) 2 All 340 (341, 812), Queen- 
Empress of l7idia v. 2Ia7igu. 
(1875-76) 1 Cal 281 (282), Queen v. Gobin 
Texvari. 

(1865) 3 Suth W R Ct 4 (5), Queen v. 


Madree Choxoledar. 

[See also (1069) Ratanlal 17 (18)^ 
Beg. V. Qopala Shiru. 

(1878-80) 2 All 386 (389). Exfipress of 
India v. Karim Bttksli.) 

2. (1887) 9 All 628 (529), Queexi-Empress v. 
Gfobar Dhan. 
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(2) When the additional evidence is taken by the Court of 
Session or the Magistrate, it or he shall certify such evidence to 
the appellate Court, and such Court shall thereupon proceed to 
dispose of the appeal. 

(3) Unless the appellate Court otherwise directs, the 
accused or his pleader shall be present when the additional evi- 
dence is taken ; but such evidence shall not be taken in the 
presence of jurors or assessors. 

(4) The taking of evidence under this Section shall be sub- 
ject to the provisions of Chapter XXV, as if it were an inquiry. 

Synopsis. 


Note No. 


Legislative changes. 1 

Scope and object of the Section. 2 

“Appeal under this Chapter." 3 

“If it thinks additional evidence to be 

necessary." 4 

“Shall record its reasons." 5 

“Direct it to be taken by a Magis- 
trate." 6 


Note No. 

Shall certify such evidence to the ap- 


pellate Court." etc. — Sub-clause 2. 7 

Presence of accused while additional 

evidence is taken — Sub-clause 3. 8 

Procedure in taking additional evi- 
dence — Sub-clause 4. 9 

Appeal or revision. 10 


Seo. 428 
Note 1 


Other Topics. 


Act 11 of 1846 and rules — Further evidence 
by High Court on appeal from Agent of 
Mewar Estates. See Note 3, Ft. 6. 

Additional evidence and Sections 195 and 47G. 
See Note 9, Ft. 3. 

Additional evidence not to fill up gap in 
prosecution case. See Note 4. Fts. 1 to 4. 

Additional evidence or remand under Sec- 
tion 423. See Note 4. Fts. 13 and 14 ; 
Note 6, Ft. 5. 

Additional evidence — Where formal proof Is 
wanted. See Note 4, Fts. 1 to 4. 

Chemical report — No order as to its admis- 
sion — Nor record of reasons — Effect. See 
Note 5, Ft. 3. 

Discretion in taking additional evidence. Seo 
Note 4, Fts. 6 to 12. 

Disposal of appeal by appellate Court itself 
after fresh evidence. See Note 7, Ft. 2. 

Evidence to bo taken afresh — Reading out 
prior evidence — Insufficient. See Noto 9, 
F-N (2). 

Examination of accused after additional evi- 
dence. See Note 9. 

Inapplicable to Section 125. See Note 3, 
Ft. 1. 

Inapplicable to Section 437. Sec Noto 3. 
Ft. 2. 

Inapplicable to Sections 476-B and 195. See 
Note 3. Ft. 3, F-N (3) and F-N. (4). 

Inherent power of supplementing evidence 
under Section 476-B. Sec Note 8. 

Judgment after additional evidence — Original 


or appellate — Legislative changes. Seo 
Note 10, Fts. 1 and 2. 

Map in appeal — Proper proof needed. Seo 
Note 9, Ft. 2. 

“Necessary" — Explained. Seo Note 4, Ft. 5. 

No evidence at all— Section inapplicable. See 
Note 4, Ft. 9. 

No reference to police for further investiga- 
tion. See Noto 6, Ft. 4. 

No report or finding. See Note 6. Fts. 2 
and 3. 

No record of reasons. See Note 5, Fts. 3 
and 4. 

Object of record of reasons. See Note 5, Ft. 2. 

Object of the Section. See Note 2, Pts. 2 to 5 ; 
Note 4, Pt.s. I to 4. 

Order for further evidence — Withdrawal of 
appeal and c.anccllatiou of order. See 
Noto 10, Ft. 4. 

Presence of accused — Legislative changes. 
Sec Note 8. Ft. 1 . 

Proceedings where additional evidence taken. 
Seo Note 2, Fts. G to 8 ; Note 3, Fts. 5 
and G. 

Proof of sanction under Section IJG— Not pro- 
per. Seo Note 2, Ft. 4. 

Record of reasons — Legislative changes. See 
Noto 5. Ft. 1. 

Sections 510, 375 and 139 — Order 41, Rule 27. 
See Note 2, Ft. 1. 

Using evidence under Section 238. See Note 9, 
F-N (2). 


1. Legislative changes. 

Under the Code of 1872, additional evidence could be taken only upon 
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any point "bearing upon the guilt or innocence of the applicant."^ These 
words were omitted in the Code of 1882. 

2. Scope and object of the Section. 

This Section is analogous to Order 41, Rule 27 of the Cml Procedure 

Code; and enables the appellate Court to take additional evidence, but haying 
regard to the difference in language between the ttvo Sections the decisions 
passed under the Civil Procedure Code are not a trustworthy guide in interpret- 
ing this Section. 1 In this Code itself there are other Sections which empower 
Courts to take additional evidence. See Sections 540, 375 and 439. 

The object of the Section is to see that justice is done between the 
prosecutor and the person prosecuted.^ The object is also "the prevention 
of a guilty person’s escape through some careless or ignorant proceedings of 
a Magistrate or the vindication of a wrongfully accused persons innocence, 
where the same carelessness or ignorance has omitted to record circumstances 
essential to the elucidation of truth.”^ In Varadara}alu v. Walks, C. J., 

observed: — 


" It would not be creditable to the administration of justice or in accordance 

with modern ideas on the subject that a conviction or a charge should be 

upset owing to a misconception on the part of the prosecution as to the proper mode oj 
a statutory requisite [sanction of the Local Government under S. 196], not affecting the 
merits, a misconception shared by the trial Magistrate.” 

Another reason for the enactment of this Section is to save public time 
by taking only the additional evidence necessary instead of reniandi^ the 
whole case for examining once again the witnesses already examined. 

The additional evidence can be taken in appeals agamst conviction or 
appeals against acquittal.^ It can be taken for the prosecution or for the 
defence.'' Section 307 provides that the High Court has, in proceedings unde 
that Section all the powers of an appellate Court. The High Court can 
therefore on a reference under Section 307 caU for further evidence under 

this Section.® 


1. (1875) 


la (1933) 
(1928) 

1. (1928) 

2. (1926) 
(1925) 


Section 428— Note 1. 

23 Suth W R Cri 34 (35), Sheikh 
Mohamad Golah v, Mohdbeer Singh. 

Note 2. 

1933 Cal 364 (366) : 1933 Cri Oas 500: 
60 Cal 814 : 84 Cri L Jour 320, 
Amarchand v. Emperor. 

1929 Bom 241 (242) : 52 Bom 68G : 
29 Cri L Jour 990, Bansi Lai Ganga- 
ram v. Emperor. 

1928 Mad 1174 (1175) : 30 Cri L Jour 
138, Suhramania Iyer v Emperor. 
1926 Lah 300 (310) : 7 Lab 148 : 27 
Cri L Jour 463, Bulla v. Emperor. 
1925 Pat 460 (452) : 4 Pat 204 ; 27 
Cri L Jour 524, Guhi Mian v. Em- 


5. (1918) 


peror. , , ^ . 

3 (1072) 18 Suth W R Cn 31 (32). Udai 

Chand MulAiopadhya, In re. 

(1925) 1925 Pat 526 (528) : 26 Cri L Jour 
1171 Aktar Hussain v. Emperor. 

4 (1900) 1920 Mad 928 (929) : 42 Mad 885 : 20 

CriLJour 455, Varadarajulu Naidit 
V. Emperor. 


1918 All 183 (134): 19 Ori L Jour 485, 
Ishioar Prasad v. Emperor. 

[See (1935) 1935 Nag 125 (127) : 1985 
Ori Cas 565 : 31 Nag L R 246 : 86 
Cri L Jour 740. Potram v. Emperor. 
If appellate Court considers addi- 
tional evidence necessary, it should 
proceed under this section. It can- 
not order a re-trial with the condi- 
tion that the evidence already on 
record ehould be taken into con- 
sideration.] , 

6.(1914)1914 Mad 628 (631): 38 Mad 1028 . 

15 Cri L Jour 236, In re Sinnu 

1925 Mad 106 (109, 111) : 25 On L 

Jour 401, In re Narayana Menon. 

1928 Mad 1174 (1175) : 30 On L Jour 

133. Suhramania Iyer v. 

1929 Oal 244 (246) : 66 Cal 666 : 80 
Cri L Jour 1031, Behendra Narayan 
Chakravarthy v. Emperor. 

20 Suth W B Ori 1(5), Empress V. 

Koonju. 


7. (1925) 
(1928) 

8. (1929) 

(1873) 
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Section 439 also provides specifically that the High Court in revision 
may exercise the powers under this Section. 


3. "Appeal under this Chapter." 

The powers under this Section can be exercised only where firstly 
there is an appeal and secondly the appeal is one tinder this Chapter 
(Chapter XXXI). A proceeding under Section 125 of the Code is not an 
appellate proceeding and consequently this Section does not apply. ^ A pro- 
ceeding under Section 437 of the Code is one in revision and this Section has 
no application to such a proceeding also.2 An appeal under Section 476-B 
of the Code is one under Chapter XXXV and not under this Chapter and 
consequently this Section does not apply.^ It has, however, been held in the 
undermentioned cases'^ that independently of this Section the appellate Court 
in an appeal under Section 476-B, has an inherent power to ilself take evidence 
and complete an enquiry which it finds to be incomplete. 

.Vn appeal under Section 250, sub-section 3, must be considered to be 
one under this Chapter inasmuch as the forum of such an appeal is to be ascer- 
tained only by virtue of the provisions of tliis Chapter; the appellate Court 
may therefore record additional evidence in such cases.® 

It has been held by the Oudh Chief Court that in an appeal to the 
Sessions Court from the judgment of an Assistant Sessions Judge, the former 
has no power under this Section to record additional evidence or to direct 
such evidence to be taken and that the language of sub-section 1 shows that 
it is only when a Sessions Court is sitting to hear an appeal from a judgment 
of a Magistrate has it got such j5ower.®^ 

It has been held in the undermentioned case® that Section 4, of Act 11 
of 1846 read with Rule 44 of the Rules under that Act, empowers the. 
High Court to resort to this Section in appeals against convictions by the 
.Agent of the Mewar Estates in West Khandesh. See also the undermentioned 
case.”^ 


4. "If it thinks additional evidence to be necessary. ' 


There is a conflict of opinion 
evidence can be taken for the purpose 

Note 3. 

1 . (1910) 1010 Pat 171 (172) : 20 Cri L Jout 

221, 'Ml. Narain v. Emperor. 

2 . (1907) 0 Cri L Jour 357 (35R) (Cal), .Vo»ti 

jVo/fHrt Mnmlol v. Ishwar ClitindLi- 
Mnohcrjcc. 

(18'^2) 1882 .Ml W N 14G (147). v. 

ib'<i n icallia. 

3. (1928) 1928 Mad 301 (392) : 51 Mad C03 : 20 

Cri L Jour -I-IS, Snmi Van}iiit 
Nainnr v. I'eria-iwami Xdulu. 

(1910) 11 Cri L Jour 280 (281) : 33 .Mad 90 
Krishna BedtU v. E)7i2>fror. Case 
under old S. 195. sub-s. G. 

(1907) 5 Cri L Jour 288 (289) : 30 Mad 311. 
Hama Iyer v. Vcnhilactinla Pada- 
yaclii. (Lo.) 

1. (1031) 1931 Lah 701 (702) : 13 Lab 312 : 33 
Cri L Jour 178 : 1931 Cri Cas 1005 
(F B), DJtanpnl Itai v. Balak Itmii. 
(1931) 1931 Sind 115 (115) : 1931 Cri Cas 
733 : 25 Sind L R 08 ; 33 Cri L Jour 
43, Itamchaiid Bansi Ham v. Lila 


on the questions whether additional 
of supplementing a gap in the pro- 

Ravi. 

(1021) 1021 Tslxt] : 44 M ul 47 : 22 

Cii Tour ‘472, In re 
They also beUl that an appUcatiou 
against an onlor granting sauctiua 
was uol iiu appeal. 

5.(1900)1030 Mad 1S3 (IHI) : 1^40 Cri Cas 
o07 : 53 Mad C8S ; 31 Cri L Jour G02, 
Nrrnni/i Xnitln v. Afhlul Wahab. 

5a (1935) 1033 Oudh 402 (403): 1935 Cri Cas 
928 : 3G Cri L Jour 841. Jlio i L<il v. 
Evfpi'ror, 

C (191G) 1910 Bom 313 (315) : 17 Cri Ij Jour 
533, F.mpinr v. hitalpa Uanchod. 

7.(1034) 1931 Mad5->(59): 193 I Cri Cas 53 : 

57 ^lad 259 : 35 Cri L Jour 511, 
Mohovicd ^nina Mnrihayar v. 
Ahuiad. Appeal to High Court from 
or<ler uudor S. 19 of Fugitivo 
Oiiendors Avt (1 881} — High Court 
can direct additional ovideiico, 
though Act doe^ not define powers 
of appellate Court. 
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Note 4 


secution evidence and whether such evidence should be taken only by way 
of formal proof. 

It was held in the undermentioned cases^ that the power to take addi- 
tional evidence should not be exercised for the purpose of filling a gap in 
the prosecution case when the necessary evidence was available to the prosecu- 
tion at the hearing and ought to have been produced then. In V aradarafalu 
Naidu V. Emperot^ Wallis, C. J., dissented from the above view but held that 
before additional evidence is allowed the Court should be satisfied that the 
case is one of formal proof only. In the cases cited below^ it has been held 
that it is not correct to hold that the provisions of the Section are to be 
invoked only for supplying formal proof. In Akhtar Hussain v. Emperor,^ 
Maepherson, J., observed as follows: — 


“ In India the onua is placed on the Court not merely to listen to the evidence, but to 
inquire to the utmost into the truth of the matter, and so to secure justice. Accordingly if 
any restriction is to be placed upon the power conferred on the appellate Court by Section 428, 
it certainlv cannot be that negligence or inadvertence on the part of the prosecution is to be 
allowed to cficct a miscarriage of justice; on the contrary the enactment is, like the other 
provisions referred to, directed to the attainment of justice even at a late stage in the proceed- 
ings, bv the introduction of further materials which the Court judges to be essential to a just 
decision of the case. The conditions for the exercise of the power are set out in the Section 
itself, and within these limits it is contemplated that the power will be exercised . . •••••• 

the appollatc Court is by no means condemned to countenance a miscarriage of justice because 
the prosecutor or even the trial Court fails to realize the necessity of bringing certain evidence 
on the record, oven if that evidence is not purely formal. 

Ill the undermentioned Madras case^ it has been explained that the word 
■■necessary" does not import tluit it is impossible to pronounce judgment 
witliout the additional evidence. There may be many cases wheie judgment can 
be pronounced without auy additional evidence, but there are cases where U is 
ncccssnrv as a general measure of justice to record additional evidence. 

The neecssitv for taking additional evidence under this Section must 

be dctermhied on the particular facts of each case.e But it has been held 

that the necessity for additional evidence must be apparent from the record ,n 

the case and must not be derived from external information.” The discretion 

vested in' the Court of appeal should not be exercised arbitrarily but only 

when the interests of justice demand juch ajwocedure^® 

Babanna. _ 

[See also (1926) 1926 Lah309 (309): 7 
Lab 148 : 27 Cri L Jour 468, Dulla 

V. Emperor.'] . 

1925 Pat 526 (529): 26 On LJour 
1171, Ahhtar Hussain v. Emperor. 
1925 Mad 106 (108): 25 Cri LJour 
401, Narayana Menon, In re. 

12 Cri L Jour 585 (590, 591) : 36 
Mad 457, Jeremiah v. Vas. 

3 Cri L Jour 234 (236) (Rang). Em- 
peror V. Nga Po Oyi. « »r a 

1920 Mad 928 (929, 933) : 42 Mad 
S65 : 20 Cri L Jour 455, Varadara- 

iulu V. Emperor. , _ 

11 Ori L Jour 571 (574) : 8 Ind Cas 
145 (Mad), Bhami Luxuvian Shan- 

baaa. In re. _ , . 

1935 All 68 (64) : 36 Cri L Jour 117 • 
1935 Cri Cas 105, Sarnam Singh v. 


1. (1935) 


(1925) 

(1882) 

(1871) 

2. (1920) 


3. (1925) 
(1928) 

(1930) 


Note 4. 

1935 Mad 325 (326) : 1935 Cri Cas 
445 : 37 Cri LJour 99, United Motor 
Finance Co., Etd., In rc. ^ 

1925 Lab 85 (86) : 5 Lah 404 : 26 Cri 
L Jour 320, Crown v. Jaswant liai. 

5 All 217 (221). Empress v. Fateh. 

21 Suth W R Cri 18 (14), Queen v. 
Madhiib Chunder Giri Mohunt. 

1920 Mad 928 (020) : 42 Mad 885 : 20 

Cri L Jour 455, 

V. Emperor. 

1925 Mad lOG (109, 111): 25 Cri L 
Jour 401, Narai/ana Menon, In rc. 
1928 Mad 1174 (1175): 30 Cri L 
Jour 133, Ayyar v. 

Emi>eror. . 

1930 Mad 854 (855) : 1930 Cn Cas 
1149 ; 54 Mad 63 : 32 Cri L Jour 
109, Konda lieddi v. Mangala 


4. (1925) 

5. (1925) 
G. (1911) 
Ga(1906) 

7. (1920) 

(1910) 

8. (1935) 
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No hard and fast rule can however, be laid down. The appellate 
Court will not exercise the power under this Section when there is no evidence 
at all; but where there is some prima facie evidence bearing upon the guilt 
or innocence of the accused, the appellate Court may act under this Section.® 

It has been held in the following cases that the taking of additional evi- 
dence is not an improper exercise of discretion: — 

1. Where the Court of first instance refuses to take the evidence 

offered either on the erroneous view as to its inadmissibility or 
for any other reason.^® 

2. Where the accused complains that a confession lias been obtained 

from him by undue influence or force and where the trial Court 
fails to inquire into the allegations. 

3. Whei'O the accused is said to be insane and the medical or expert 

evidence has not been taken on the point. 

The Court of appeal lias also under Section 423, the power to remand 
the whole case for re-trial. Whether a remand under tliat Section or taking 
additional evidence under this Section is the proper procedure will depend 
upon the facts of each case ; but where an illegality in the conduct of the 
case has been committed, as for instance the non-compliance with the provisions 
of Section 256 or Section 342, the proper course would be to remand the 
case.^* 


5. "Shall record its reasons." 

The provision was first introduced in the 1898 Code. Whenever addi- 
tional evidence is now taken under this Section reasons for the same should 


Emperor. 

(1931) 1931 Mad W N 731 (732), Sulha 
Beddi V. Emperor. 

(1884) 1884 Pun Re Cri No. 28, p. 48 (50), 
Ookar V. Em2}re^s. 

(1928) 1928 Bom 241 (242) : 52 Bom C8G : 29 
Cci L Jour 990, Bansilal Oangaram 
V. Emperor. 

(1901) 25 Mad C27 (031), R^ipcror v, AUnn. 
(1923) 1923 Mad GOO (001) : 24 Cri L Jour 
•403. In re Cholnncherri Ayammn. 
(1921) 1921 All 158 (158); 23 Cri L Jour 
402, Uluhammad A(a v. Emperor. 
(1883) Ratanlal 190(191), Empress v. Shi- 
vanna. 

(1921)1921 .Ml 215 (216): 27 Cri L Jour 
813, Neiijina v. Emperor. 

[See al.so (1914) 1914 All 538 (.540) : 
16 Cri Jj Jour 49, DieJe v. Eminror. 
(1833) 5 All 217 (221). Empress v. 
Fateh. 

(1029) 1929 Cal 244 (240) : 56 Cai 
566 : 30 Cri L Jour 1031, l*cbe>idra 
Harayan v. Emperor. 

(1921) 1921 Mad 687 (688) ; 2:i Cri L 
J 700, In re liamaswami J'lTun.) 

9. (1872J 18 Suth W R Cri 31 (32), In re 
U daichand Miihhopadhua. 

10.(1890) 19 Mad 375 (361.382)' Empress v. 
Virasami. 

(1911)12 Cri L Jour 685 (590.591); 36 
Mad 457, Jeremiah v. I’uj. 


(1983) 2 Weir 480 (480), In re lyachi Konc. 
(1911) 12 Cri L Jour 412 (420) ; 11 1 G 596 
(Lah). Bhagn’ayt Kour v. Emperor. 
(1687) Ratanlal 347 (340), Empress v. 

Biiabhutijar. 

(1907) 5 Cri L Jour 1C4 (107, 168) : 31 Bom 
21.8. Ernperor v. Isap Mahmad. 

11. (1886) Ratanlal 242 (244), v. Bhagi. 

(1871) 3 Bom II C R Crown Cas 126 (149), 

lieo. V. Kashinath. 

(1861) 2 Bom M C It Crown Cas 398 (399), 
Tijj. V. Bnpu. 

(1900) 3 Cri L Jour 351 (352): 3 Low Bur 
Kul 111, Emperor v. Po Oyi, 

(1911) 12 Cri L .Tour 40 (40) : 9 Ind Cas 
251 (Mad), Ourumurthi Chetiy v. 
Arehibold Bead. 

12. (1804) 1 Suth W R Cr 1 (D.^uccuv. Sheikh 

M xistafa. 

(1910) 11 Cri L Jotir 105 (105) : 4 Tii’.T Cas 
965 (Lah), Chajju v. Ei-i per or . 

13. (1800) 2 Bom H C R Crown Cas 395 (390, 

397), Beg. v. Kalin J.nl.hmaji. 
(1919)1919 Cal 802 {872): 19 CiiLJour 
753, Grande Vcnl.-ata liatnam v. 
Corporation of Calcutta. 

14. (1929) 1929 309 (310, 313) : 1929 Cri 

Cas l;!0 : .53 Bom 578 ; 31 Cri I, 
Jonr 309, Emperor x. Lakshman 
Ha 

(1925) 1925 Cal 172 (172) : 26 Cri L Jour 
313, Ahdxtr S^^nad v. Hvi pevor. 
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be given. 1 This provision is a guarantee against the appellate Court exercis- 
ing its powers arbitrarily.^ 

In an appeal against the conviction of an accused for possession of 
cocaine, the appellate Court sent for the Chemical Examiner’s report which 
was not tendered in evidence in the lower Court, and without any formal 
order admitting this further evidence and without recording the reasons for 
taking such additional evidence admitted the report and ultimately dismissed 
the appeal. It was held that the additional evidence ought not to have been 
perused in appeal unless the provisions of this Section were complied with.® 

It has, however, been held that the mere fact that reasons have not 
been recorded, is not an illegality vitiating the trial and that the defect is 
curable under Section 537 if it had not caused a failure of justice.'* 


6. “Direct it to be taken by a Magistrate.” 

The Court can only direct additional evidence to be taken by a 
Magistrate. It cannot call for a report from such Magistrate^ or a finding on 
such additional evidence^ and act thereon® nor can it send the case to the police^ 
for further investigation.^ 


A Court or Magistrate who is directed to take additional evidence 
can take only such evidence as has been directed or asked to be taken, and 
not more ; whereas if the case is remanded under Section 423 the accused is 
entitled to lead such additional evidence as he may desire.® 

7. “Shall certify such evidence to the appellate Court,” etc.— Sub-clause 2. 

The Magistrate directed to take additional evidence under this Section 
should properly complete the same' and certify the evidence to the appellate 
Court which after perusing the additional evidence should itself dispose of 


the appeal.^ 

Note 5. 

1. (1924) 1924 All 193 (194) : 26 Cri L Jour 

200, Trail Muhavwiad v. Emperor. 
(102G) 1920 Lah 309 (309) : 7 Lab 148 : 27 
Cri L Jour 463, Diilla v. Emperor. 
(1910) 11 Ori L Jour 571 (574) : 8 Ind Oas 
145 (Mad), In re Bhami Luxunian 
Shnnbaga. 

(1910) 11 Cri ‘L Jour 734 (734) : 8 Ind Cas 
943 (Mad), In re Chintalapudi 
Koiiah. 

2. (1920) 1920 M.ad 928 (933) ; 42 Mad 885 : 

20 Cri L Jour 455, Varadarajulu 
Naidu V. Em 2 >eror. 

3. (1924) 1924 All 193 (194): 20 Cri L Jour 

200, Wnli Muhammad v. Emperor. 

4. (1911) 12 Cri L Jour 240 (241) : 10 Ind Cas 

290 (Mad), Emperor v.Karnan Benu 
Patnaik. 

(1930) 1930 Mad 483 (484) : 53 Mad G‘^8 ; 81 
Cri L Jour 602 : 1930 Cri Cas 507, 
V. Sceniah Naidu v. Abdul Wahab 
Sahib. 

Note 6. 

1. (1925) 1925 Pat 450 (452) : 4 Pat 204 : 27 

Ori L Jour 524, Ouhi Mian v. Em- 
peror. 

2. (1915)1915 Mad 756 (766): 16 Cri L Jour 

19, Mulhukaruppan Servai v. Vel- 


laya Eudumban. 

(1911) 12 Ori L Jour 240 (241) : 10 Ind Cas 
290 (Mad), Emperor v. Karnan 
Benu. 

(1934) 1934 Lab 816 (816) : 85 Ori L Jour 
1166 : 1934 Cri Oas 548, Mohammad 
Din V. Emperor. 

(1869) 3 Bom L E App Or 62 (64), Anony- 
mous. 

(1916) 1916 Pat 219 (221): 17 Ori L Jour 
832 : 1 Pat L Jour 99, Gajanand v. 
Emperor. 

(1918) 1918 Pat 582 (583) : 19 Ori L Jour 77, 
Bhaso Singh v. Emperor. 

3. (1916) 1916 Mad 775 (776, 778) : 16 Ori L 

Jour 767, Sudalaimulku Chettiar v. 
Enan Samban. 

4. (1900) 1900 All W N 130 (180), Empress v. 

Maheshri. 

5. (1906) 3 Cri L Jour 304 (805) (Cal), Mir 

Sarwarjan v. Emperor. 

Note 7. 

1. (1865) 4 Suth W R Or Cir No. 1 (1), Cri- 

minal Circular No. 10 of 20lh Nov- 
ember 1865. . _ 

2. (1916)1916 Mad 775 (776, 778): 16 On L 

Jour 767, Sudalaimuthu Chettiar v. 
Enan Samban. 

(1915) 1915 Mad 756 (756) : 16 Ori L 
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8. Presence of accused while additional evidence is taken — Sub.olause 3. 

Under the corresponding Section of the Code of 1872 the presence of 

the appellant might be dispensed with unless the appellate Court otherwise 
directed. Under the later Codes, the evidence should ordinarily be taken 
in the presence of the accused, though the Court has power to dispense with 
such presence.^ If the original trial had been with a jury or assessors, it is 
not necessary tliat the additional evidence should be taken in the presence of 
the jury or the assessors.^ 

9. Procedure in taking additional evidence — Sub-clause (4). 

In taking additional evidence under this Section the provisions contained 
in Chapter XXV, viz.. Section 353, etc., should be followed. i Thus where a 
map is ordered to be prepared in appeal it is necessary tliat evidence should 
be taken to prove it properly.® 

If during the reception of the additional evidence by the Magistrate 
any offence against public justice as is mentioned under Section 195 is 
committed, such Magistrate is competent to prefer a complaint with reference 
to the same under Section 476. hijra} As to the necessity of c.'camining the 
accused after additional evidence is taken, see Note 9 to Section 342. 

10. Appeal or revision. 

Under Section 422 of the Code of 1861, where a Court of appeal took 
additional evidence and disposed of the appeal, the judgment was considered 
to be an original judgment and it was held that an appeal lay against such 
judgment to the High Court on the merits.^ The Section was amended in 
1869, and since then a judgment passed by the appellate Court after taking 
the additional evidence was held to be only an appellate judgment from 
which there was no appeal.® 

A Court of revision will not interfere with an order under this Section 
made by a Court of appeal unless it is satisfied that the appellate Court had 
committed an error of law which has prejudiced the accused on the merits. ^ 

An appeal was pending before the first class Magistrate. He ordered 
some additional evidence to be taken under this Section. One of the parties 

70, 7^lxithul;nrupimn Stri’at v. Wl- 

l<iyua Kudiimhan. 

Note 8. 

1. (1928) 1928 Boin 200 (200) : 52 Bom 609 : 20 

Cri L Jour 972. Naraynn Keshav v. 

Emperor. 

(1906) 3 .All L Jour 112n (112«), Shco Achal 

V EfHf'cror, 

(IROU 13 All 171 (183). Empre.^s v. Pohpi. 

(1906i 3 Cri L Jour 376 (378) ; 20 M.i.l 100. 

Suryannrni/nua Jiow v Emperor. 

2. (1007) 0 Cri L Jour 151 (159) (C;il). 

2 >cror v. Jasha EciC'i. 

(1893) 1.5 .\U 136 (137). Empresi v. Pam 

LaU. 

Note 9. 

1. (1910) 11 Cri L .lour 731 (731) ; Iiul Ca.q 

013 (Mad). In rc Chinialapudi 

Kolinli. 

2. (1926)1920 Cal -121 (125): 20 Cri L Jour 

1510. Pet M uhtimwnd v. Eiopernr. 

(Seo also (1.883) 1883 A W N 220 

(220), Emprcis v. Ashiq Hussain. 


Evidence should bo talccn again- 
Memo of luior e.Nauiiualion shouli 
uot bo read out iiud the wilues 
asked if it was correct. 

(1921) 1921 All 215 .210) : 27 Cri I 
Jour813, V. Emperor. T'-iu; 
evidence under S. 288.) 

3.(1871)15 Suth \V U Cr Gl iGu). v 

Pulitenr Itlaxfara : . 

Note 10. 


1. (1805) 

■2. (1871) 

(1900) 

(1809) 

3. (1925) 

( 101 «) 


2 Stub W R Cr 13 (H. 2i), \>ueen v. 
yiohesh Chunder . 

1.5 Suth w It Cr 33 (31). In re 
Dhunobor G;;.. 

27 Cal 37-J {■■'I')]. I'mprea-x v. Pahah. 
6 Bom !i C K Grown Ol (00), 

Pcy. V. K antanrnm !■ ttnmram. 

102‘, Pat 320 (.530) : 20 Cri L Jour 
1171, Ah-hl.-ir Jfn^soin v. Emperor. 
I'.nS Tut ‘272 ('27:J) : 19 Cri Ij Jour 
902 : 3 Bat L Jour 032. M'lhomed v. 
Emperor. 
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to the appeal filed a petition before the Additional District Magistrate who 
withdrew the api>eal to his file and disposed it of without taking the additional 
evidence. It was held that he had the power to do so and that he was not 
bound by the opinion of the first class Magistrate.** It was observed that 

“Under Section 428 the appellate Gonit may take such additional evidence as it 
thinks necessary before deciding the appeal but there is nothing in the Code of Criminal 
Procedure or any reason to render it illegal or irregular for the appellate Court to dispense 
with such evidence if further consideration or argument leads the Court to the conclusion 
that such evidence is not necessary.” 


42 . 9 / When the Judges composing the Court of Appeal 
_ . . are equally divided in opinion, the case, with 

judgerlr Court^of their opinions thereon, shall be laid before ano- 
appeai are equally ^her Judgc of the samo Court, and such Judge, 

^ after such bearing, (if any) as be thinks fit, shall 

deliver his opinion, and the judgment or order shall follow such 
opinion. 

Synopsis, 


Note No. 


Scope and applicability of the Section. 
“Case.” 


1 

2 


“Judgment or order 
opinion.” 
Appeal. 


Note No. 

shall follow such 

3 


Oilier Topics. 


Death or transportation — Difference of view 
as to — Effect. See Note 3, Pt. 3. 
Difference of view — No ground for acquittal. 
See Note 3, Pt. 2. 

Inapplicability to bails. See Note 1, Pt. 5. 
Inapplicability to revisions under S. 107, 
Oovornmont of India Act. See Note 1, 
Pt. 6. 

Leglislative changes. See Note 1. 

Letters Patent. See Note 1, Pts. 1, 4, 5 and 6; 
Note 4. Pt. 1. 

No reference to Full Dench by the third 
•Judge. See Note 1, Pt. 7. 

Reference under Section 307. See Note 1, 

Pt. 3. 


Reference under Sind Courts Act. See Note 2, 

F*N (1). ^ ^ 

Revisions — Section 439. See Note 1| Pt. 2. 

Scope of enquiry before third Judge. See 

Note 2. 

Section 195 — Inapplicability of this Section to. 
See Note 1, Pt. 4. 

Several accused— Difference of view as to one 
only. See Note 2, Pt. 4. 

Third Judge not to disagree on agreed points. 

See Note 2, Pts. 2 and 3. 

Whole case is before third Judge and not 
merely points of difference. See Note 2, 
Pt. 1. 


1. Scope and applicability of the Section. i u u 

This Section provides for the procedure to be followed where the 

Judges of the Court of appeal are equal ly divided i n opi nion. This provision 

• (Code of 1882— S. 429— Same.) 

(Code of 1872— S. 271, Para. 8.) 

271. • ’ * * 

When, under the provisions of the law in force, judgments or orders made or passed by 
the lli<’h Court are made or passed, either in appeal, reference or revision, by a Court consisting 
of more than one Judge, any difference of opinion shall be settled by adding, when the High 
Courtis composed of more than two judges and the Courtis equally divided, one or more 
Judges, and in such event the judgment or order shall follow the opinion of the majority of 
the Judges. 

(Code of 1861— Nil.) 


4 . (1908) 7 Cri L Jour 329 (830) : 31 Mad 277, In re Alagu 
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was first introduced in the Code of 1872. Before that year such cases were 
governed by the Letters Patent. Under the Letters Patent the opinion of the 
senior Judge prevailed and no reference to a third Judge was allowed.^ 

The Section applies not only to appeals but also to revision petitions 

by virtue of Section 439, sub-section 1. 

The same procedure has been provided for such cases in a reference 
under Section 378 for confirmation of death sentence. The principle of this 

Section applies to a reference under Section 307 ^ 
The powers conferred by the Code under Section 195, sub-section 6 
(now repealed)^ or over applications for bail" are not, however, part^ of the 
appellate and rcvisional jurisdiction conferred under Cliapters XXXI and 
XXXII of the Code and consequently, where there is a dificrence of opinion 
this Section docs not apply; the opinion of the Senior 'Judge prevaUs under 

Clause 36 of the Letters Patent. _ , ^ i tj- i 

Xor docs the Section apply to revision petitions preferred to die High 

Court under Section 107 of the (Government of India Act, as such petitions are 

outside the powers conferred by the Code. In such cases the opinion of the 

senior Judge prevails under the Letters Patent.^ , , . « . 

V third Tudge to whom reference is made, under this Section, cannot 

make a reference to a Full Bench.'^ 


2 "Case " 

Wlicrc upon a difference of opinion between two Judges the ‘case’ is 
laid bcfoi-c a third Judge, the iv//o/c’ case is referred to a third Judge and not 
merely the point or points upon which the Judges differ-, it is the duty of the 
third 'judge, to consider all the points involved before he gives his opinion. ^ 
The third Judge should not, however, differ on a point on which^ both the 
referrinc^ Judges agreed unless there are strong grounds to do so. Such cases 
may occur where the Judges are agreed that an accused cannot be acquitted 
but differ whether he ought to be convicted or whether a new trial should be 
ordered- or where they are agreed that ihs accused is guilty but disagree on 


Section 429 — Note 1. 

1. (1870) 2 N \Y P H <’ U 1 17 (110) (F B). 
Queen V. A’l/n Sin<jh. 

(19G8) 10 Suth \Y K Cd Jo (45), v. 

Knzim Thakonr. 

•2. (1032) 1032 Mad W N 873 (888). Kunhamhu 
V. Local Fund Or. ruer.ChiraHnl 

3. (1891)15 Bom 452 (471. 175), Quecn-Fm- 

press V. J)ci<la ,lna. 

(See aUo (lOOfU 3 Cri f/ Jour 371 
(375) : 2U Miul 01, Fviperor v. 
C;u-Pa«.' 

4. (lOlG) lOlG Matt 1110 (1110) : 30 Mad i-O ; 

13 Cri L .-loJir 200. ]:npu v. luii ii. 
(1012) 13 Cri L Jour 10 (20); 13 Ind Ca-^ 
211 (^^ad). Mulhiivaraiai He hiah v. 
Cioirnvt JUnnifih. 

(1012) 13 Cri L Jour 201 (202. 20:{) : 14 liid 
Cas 755 (Cal). M.ilhurn H-.iku v. 
limn, 

5. (1900) 0 Cri h Jonr 100 (411) ; 3G Cal 174, 

Muliich V. Fnipci or. 

C. (1020) 1920 Cal SlT (llS): 47 Cal 43S : 21 
Cri L Jour 2.j. Mvt/itm Dcirah v. 
Mrijan Htiidar. 


(1920) 1020 Cal 824 (820) : 22 Cri L Jour 
00. India Iron and Steel Co., Ltd. 
V. Jiansn Gopal Tewari. 

7. (1025) 1025 Cal 1040 (104.5. lOlC) : 2r. Cri L 
Jour 015, Ishun Chan<lra Samonta 
V. Ilndoii Krishna Bose. 

Note 2. 

1. (1010) 11 Cri L Jour 515 (517, 518) : .38 Cal 

202, Saral Chandra Miller v. 7. 

Eju jn-ror. 

(1032) 1932 Mad \Y N 87.3 ssO), Kztn- 

hambti v. Loral Fu7id Overseer, 
Chii aJikal. Vt-i L'aiidalai, J. 

(1027) 1027 Boin 177 (182): 51 Pom 310 : 28 
Cri L Jour 373, Sejinai I'uannehand 
V. Fini'cror. 

(1030) 1030 Sind 225 f2ll'! : Cii T. Jour 

1020: 10.30 Cii Cas bG5. Mohamed 
Yusuf V Fiiipiror. A rofereuce 
under S. 0 (c) ot the Sind Coiut.s 
.let. 

2. (1019) 1010 Cal S62 (870) : 10 Cri L Jour 

753. Garniidr Venkata Batnam v. 

of Calczitta. 

(1030) 1030 Sind 225’(211) ; 31 Cii L Jour 
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• ^ 

a subsidiary point, e. S-, a consequential order under Section 517 of the Code.^ 

In cases, however, where there are two or more accused, and the Judges 
are agreed in opinion with regard to one of them, but are divided as regards 
the others, the case which is laid before the third Judge is only the case of 
the accused with regard to whom there is a difference of opinion.^ 

3. “Judgment or order shall follow such opinion.” 

Where a case is referred to a third Judge, he is entitled to give his 

own opinion, and it will be according to such opinion that judgment will follow.' 
Me need not necessarily decide the case according to the opinion of the Judge 
wlio was in favour of an acquittal? Where the Judges are agreed as to the 
guilt of the accused in a murder case but differ as to whether the sentence 
should be one for transportation for life or of death, the High Court of Cal- 
cutta has held that the fact that there is such a difference of opinion is itself 
a ground for holding that the death penalty should not be awarded, though 
the rule is not an inflexible one and cannot be considered to prevent the third 
Judge to whom a reference is made under this Section, from considering the 
case for himself and to judge for himself whether death penalty should or 
should not be given.s 

Under Clause 41 of the Letters Patent no appeal lies to the Privy 
Council, from the judgment of a Judge of a High Court on a reference to him 
on difference between two other Judges of the same Court.' 


A Judgments and orders passed hy an appellate Court 

upon appeal shall be final, except in tb^^ses 
n^ippeai provided for in Section 417 and Chapter XXXII. 


cope of , the Section. 

'emporary dismissal of appeal. 


Syyiopsis. 
Note Ko. 

1 
2 


Note No* 

Effect of dismissal of appeal on appli- 
cation under Section 439 for en- 




Other 

Allahabad High Court practicc-Jail ^PPe^'— 
No bar to appeal by pleader. See Noto l, 

\npSl— Judgments without hearing appellant 
—Whether bar to Court’s reconsidering 

matter. See Note 1- , , , 

Appellate Court judgment — Not o pen to tur- 


Topics. 

ther appeal except as under Section 417. 
See Noto 1. 

Dismissal on ground of limitation is one 
after perusal of petition. See Note 1, F*N 7. 
Jail appeal— Dismissal without perusing peti- 
tion of appeal— Not valid judgment. See 
Note 1. Pt. 6. 


• ( 1882 — S. 430 : 1872— S. 28S and 1861— S. 428.) 


1026 : 1930 Cri Cas 865, jUohatnmad 
Yusuf Y. Emperor. 

3 (1932) 1932 Mad W N 873 (801), 

V. Local I'und Overseer^ ChiraJ:kal. 

Per Waller. J. 

4. (1910) 11 Cri L Jour 515 (517. 518) : 38 Cal 
202, Sarat ChUndra Mitra v. Em- 


peror. ^ ^ -r 

(1931) 1931 Lah 513 (520) : 32 On L Jour 
863 : 1931 Cri Cas 737, Ahmad Sher 
V. Emperor. 


Note 3. 

1. (1910) 11 Cri L Jour 515 (517, 618) : 38 Oal 
202, Sarat Chandra v. Emperor. 

•2. (1887) 1887 All W N 125 (127), Empress v. 

Bundu. Dissenting from (1836) AU 

WN 275 (276 ) ^ 

3. (1930) 1930 Cal 193 (198) : 31 On L Jour 
817 : 1930 Cri Cas 225, Empetor v. 
Dnhari Chandra Karmahar. 


Note 4. ^ 

(1913) 14 Cri L Jour C72 (672): 21 

912 (Cal), Atawar Singh v. Emperor. 
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Jail appeals and nou-jail appeals — Difiereuce 
in procedure. See Note 1. 

Jail appeal and appeal through pleader — Both 
filed — Dismissal of former by Court in 
ignorance of latter appeal — Latter appeal 
cannot be considered. See Note 1, Pt. 13. 

No temporary dismissal of appeal — But appeal 

1. Soope of the Section. 

Section 408 to Section 415-A, ante, provide for appeals against convic- 
tions, and Section 417 for appeals against acquittals, in trials. An appeal is, 
to all intents and purposes, a trial.^ Therefore, in the absence of a specific 
provision to the contrary, it would be open to contend tliat a conviction by 
an appellate Court is also open to appeal under the said provisions. This 
Section is intended to negative sucli a result and provides tliat an appellate 
judgment or order is fittal,^^ subject to the provisions of Section 417 and 
Chapter XXXII (Revision). A sentence is said to be final when it cannot be 
set aside or interfered with in any manner by any Court.^ 

This Section does not, in any way affect the provisions of Section 369, 
ante, which, by force of Section 424, is applicable to judgments in appeals 
also. 

Reading the two Sections together, as they ought to be. it follows that 
an appellate Court, like the trial Court, cannot alter or review its own judgment 
or order. Nor is such judgment or order open to any further appeal e.xcept 
as provided by Section 417. 

The question has arisen as to whether a judgmciu given in an appeal 
without hearing the appellant or his pleader is a bar to the Court reconsidering 
the matter subsequently either by directly reviewing its previous decision or 
by way of entertaining a fresh appeal or application for the same purpose. 
The answer to the question depends largely upon a consideration of the 
provisions of Sections 421 and 423. ante. Section 421 lays down the conditions, 
on the fulfilment of which an appellate Court is entitled to dismiss an appeal. 
These conditions vary with two classes of appeals, wliich may, for the sake of 
convenience of expression, be called jail appeals, that is, appeals which are 
presented through the officer in charge of the jail, and non-jail appeals which 
would include all other appeals. 

As regards jail appeals, the Sociion rcciuires the Coini to peruse the 
petition of appeal and the copy of the judgment under appeal before dismissing 
it. If this is done, the judgment of dismissal is final, and cannot, under the 
provisions of Section 369. be altered or reviewed by the same Court, as for 
example, by entertaining a fresh appeal or application in respect of the same 


may be postponed. See Note 2. 

Object of this Section. See Note 1, PL. la. 
Section 369 — Not affected by this Section. See 
Note 1. 

Section 421 — Dismissal as barred by limita- 
tion — Whether valid and final. See Note 1, 
Pts. 14, 15. 
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Note 1 


Section 430 — Note 1. 

1. See Note IS to S. 423 ante. 
la Seo the cases cited in the following foot- 
notes. 

(See also (1S73) 1«73 Pim Re Cr No. 
6. pane (0). In re A reference from 
Comniiasioncr, Tiamnlpindi. Case 
under Code of IS7-2 — No appeal from 
appellate Court’s enhancing sen- 
tenoo. 

(1923) 1923 All 17.3 (474) ; 45 All 113; 
24 Cri L -Tour 7f»tt, Kale v. Kinff 
ICmperor. High Court h.is uo power 


to review its own order dismis.'iiug a 
criminal appeal and c-onfirniing the 
c onviction and sentence. 

(1300) 5 Suth W R Cr 01 (03), Qneen 
V. Qodai Ilanut. (Do.) 

(1.372) 17 Suth W R Cr 2 (2), In re 
Krishn-> Chitrnand Moheram of 
(Do.) 

(1372) 17 Sotb W R Cr 17(17), Qkccj; 
V. CJiunlro Joo'ji. (Flo.)] 

2. (1890) 1 2 C.il .7:30 (.') 3 ^), Dnlar Dat liai v. 
Xijabiit JJo^cin. 
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matter even though the appellant was actually not heard in the matter.** 
The reason is that in jail appeals this Section does not make it essential that 
the appellant should be heard before the appeal is dismissed.® On the other 
hand where the Court dismisses a jail appeal without perusing the petition of 
appeal or the copy of the judgment accompanying it, it will be acting mthout 
jurisdiction and the dismissal is awt a valid judgment or order which is entitled 
to that finality which is conferred on judgments by Section 369; a subsequent 
appeal or application in respect of the same matter is open to consideration 
on its merits.® 

As regards non-jail appeals, this Section imposes an additional duty 
on the appellate Court, besides that of a perusal of the petition of appeal and 
of the copy of the judgment appealed against; and that is, that the appellant 
or his pleader should liave had a reasonable opportunity of being heard m 
support of the appeal, before it is dismissed summarily. Where these condi- 
tions are satisfied and the appeal is dismissed, the dismissal is final and cannot 
be reconsidered in any manner such as the entertainment of a fresh appeal 
or application for the same purpose,’ even though the appellant or his pleader 
was absent at the hearing and was consequently not. heard.® But where no such 
opportunity has been giv.en, the dismissal of the appeal would be without juris- 
diction and will not bar a reconsideration of the matter. 


3. (1919) 1919 Cal 409 (410) : 46 Cal 60 : 20 
Cri L Jour 265, i?aja6 AH v. Sm- 
peror. 

(1923) 1923 Mad 426 (427) : 46 Mad 382 : 24 
Cri L Jour 439, KunhaJuimad Haji 
V. Emperor. Dismissal of jail ap- 
peal as time-barred —Decisiou is one 
on the merits. 

(1926) 1926 All 178 (179) : 48 All 208 : 26 
Cri L Jour 1621, Emperor v. Mewa 
Earn. 

(1922) 1922 All 480 (481) : 44 All 759 : 23 
Cri L Jour 505, Khiali v. Emperor. 
There cannot bo more than one 
judicial determination upon the 
question raised by the appeal. 

(1923) 1923 Oudh 56 (66); 23 Cri L Jour 
148 : 24 Oudh Gas 304, Ganga Din 
alias Nanga v. King-Emperor. Dis- 
senting from 17 Cri L Jour 453. 

(1924) 1924 Oudh 425 (425) : 25 Cri L Jour 
1313, Ba»u Autar v. Emperor. Dis- 
senting from 17 Cri L Jour 453» 

(lft82) 2 Weir 475 (475), In Haga. 

(1935) l%o Pat 420 (427); 1935 Cri Cas 1123: 
37 Cri L Jour 58 : 14 Pat 392, Pern 
Mahlon v. Emperor. The Code does 
nob confer more than one right of 
appeal. 

[But see (1934) 1984 .411 988 (988) : 
1934 Cri Cas 1305: 36 Cri LJour 300, 
LachhmanChamar 7. Emperor. It is 
tho practice of the Allahabad High 
Court that a TSil appeal does nob 
debar an appeal by a pleader.] 

4. (1926) 1926 Mad 420 (420) : 27 Cri L Jour 
184, Arumugha Padayachi, In re. 


[But see (1887) 1887 Pan Re Or No. 
. 24(p.48), Nihala v. Empress. Even if 
* no opportunity is given the judg- 
ment is final under S. 43.] 

(1936) 1935 Pat 426 (427) : 1985 Cri Cas 
1123: 37 Cri L Jour 58 : 14 Pat 392, 
Pern Mahton v. Emperor. 

[See (1934) 1934 All 206 (207) : 1934 Cri Cas 
254 : 56 All 299 ; 85 Cri L Jour 441, 
Bansgopal v. Emperor. It is only 
an order (not final) and not a judg- 
ment, therefore can be re-beard.] 

(1895) 19 Bom 732 (734), Queen-Empress 
V. Bhimappa bin Bamanna. Dis- 
missal on the ground of limitation 
— The dismissal must be deemed to 
have been made after perusal of the 
petition and judgment. 

(1904) 1 Cri L Jour 329 (330) (Bom), Em^ 
peror V. Baghunath Bamchandra. 

(1935) 1935 Sind 84 (85) : 1935 Cri Cas 870: 
^ 36 Cri L Jour 831 (F B), Shahxt v. 
Emperor. 

(1926) 1926 Lah 196 (197) : 27 Cti L Jour 
28, Nazar Muhammad Khan v. Em 

(1935) 1935 Sind 84 (86) : 19“ OriCas 370: 
36 Cri L Jour 881 (P B), Sahu v. 

(1879-80)”4^Bom 101 (108), Empress v. 

^ Vatomed Fasin. Even if the records 

at6 not oallod for. 

. (1925) 1925 Lah 355 (356) : 2 G L 
1169, Muhavtnuxd Sadis 

(1873) H 0 R App 29 (29), Sigh 
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Where an appeal is not dismissed under this Section the Court is bound 
to give notice to the parties under Section 422, send for the records of the 
case from the lower Court, peruse the same, and hear the parties if they 
appear, before making a final order in the appeal. If these conditions are 
fulfilled the judgment or order of the appellate Court is not open to reconsi- 
deration by the same Court and is final. The fact tlxat the parties or their 

pleaders were not present notwithstanding the opi>ortunity given to them, and’ 
were consequently not heard docs not affect the finality of the appellate judg- 
ment or order. But where the conditions of Sections 422 and 423 arc not 

fulfilled, as where an appeal is dismissed for default of appearance of the 
parties, or when no notice has been given to the parties as to the date and 
place of hearing, parties, though present, are not heard, the judgment 
will be without jurisdiction and will not be a bar to a subsequent reconsidera- 
tion of the same matter. 

W^icrc a convicted person lias preferred both a jail api>eal and an 
appeal through a pleader and both of thena are pending, and the Court, in 
ignorance of the lattter appeal .dismisses^ ^tht; former summarily, it cannot, 
nevertheless consider the latter appeal and set aside the prior dismissal.'^ 

It has been held by the High^ Courts of Madras and Bombay tliat the 
dismissal of an appeal under Section 421 on the ground that the appeal is 
barred by limitation, is a valid judgment and is final. A contrary view has 
however been expressed in the undermentioned case.^^ It is submitted that the 
latter view is incorrect. 

A was charged with off ences under Sections 302 and 304 of the Penal , ' 
Code. At the trial, he was acquitted of the offence under Section 302 and was 
convicted of the offence under Section 304. A*s appeal against his conyi^mn 
under Section 304 was dismissed by the High Court. Then tfie Local Govern- 
ment appealed against A s acquittal of the offence undcp Section 302: It was 
held that the order of the High Court passed in A’s appeal from his conviction 
under Section. 304 did not preclude the High Court from hearing flip appeal 
against his acquittal.^® •' — .. 

2. Temporary dismissal of appeal. 

The temporary dismissal of an ajipeal is a ‘procedure unknown to die 
law. An appellate Court cannot, therefore, dismiss an apt)cal till ihc dccishui 
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Court Proceedings, Tth November 
1873. 

10. (1023) 1023 Pat 297 (208): 20 Cri L Jour 

■110, Knbir Shah v. King-Emperor. 

11. (1000) 9 Cri L Jour 5-53 (.^54) : 5 Nag L R 

70, Ralanchayid v. Emperor. 

(1923) 1023 Mad 420 (432, 433) ; 40 Mad 
382 : 24 Cri L Jour 430, Kunlui- 
hamad Hajiv. Emperor. 

(1910) 1910 Cal 400 (410): 40 Cal 00: 20 
Cri L Jour 205, Itajab AH t. Empe- 
ror. 

12. (1919) 1910 Cal 400 (410): IG Cal GO; 20 

Cri L Jour 205, Rajab AH v. Em- 
peror. 


13.(1920) 1920.411 178 (170» : 18 .\ll 208; 20 
Cri L Jour 1021, Emperor v. O/tit’U. 
llam. 

11. (1023) 1023 Mad -120 027) ; -lO Mad 382 : 24 
Cri Ij Jour K uiihaJiattuid 

V. Emperor. 

(1S05) 10 Pom 732 (731), Quecn-Emjircss v. 
Bhimappa bin Rmr/.m/tf/. 

15. (1931) 1034 -Ml 200 (207) ; 1031 Cri Cas 251: 

50 .Vll 290 : 35 Oii L Joui -l-il, /ja/n- 
gopal V. Knipi ror. 

16. (1032) 10:V2 Nag 12L (123. 121): 1032 Cri Cu.s 

672; 2S Nag L K 23:) : 33 Cri L Jour 
840 (EB), ^lohammadi Giil RohilHi 
V. Emperor. 
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2168 Appeals 

Seo 430 of a civU suit between the parties. ^ The appellate Court can, however, postpone 
Notes the decision of an appeal in suitable cases 2 

3. Effect of dismissal of appeal on application under Section 439 for 
enhancement of sentence. 

See Notes to Section 439, infra. 


Note 2. 


1. (1918) 1918 All 247 (248) : 19 Cri L Jouc 358 
(359), Lachhmi Narain v. Bindra’ 
■ ban. 


2. (1918) 1918 All 247 (218) : 19 Cri L Jour 
358 (359), Lachhmi Narain v. Bw 
drahan. 
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